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Police officers arrested Matthew Summ tt outside of his
house early in the norning of July 22, 2001, for allegedly
ki dnapping his girlfriend and pushing her fromhis noving car
earlier that norning. The People charged Summtt wth second
degree ki dnappi ng, second degree assault, and donestic viol ence.
At the conclusion of the trial, the jury convicted Summtt on
all counts.

At trial, the prosecution offered testinony regardi ng the
ci rcunstances surrounding Summt’s arrest, including his failure
to exit his house while his nother discussed with police their
request for consent to enter, which she refused. The trial
court allowed the testinony to show consci ousness of guilt, but
al so instructed the jury that the police could not enter the

hone to arrest Sunmmt w thout an arrest warrant.
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The court of appeals set aside Summtt’s convictions. It
concluded that the trial court abused its discretion in
admtting the circunstances of the arrest testinony to show
Summ tt’s consciousness of guilt. The court of appeals also
hel d that adm ssion of the testinony infringed
unconstitutionally upon Summtt’s Fourth Anmendnent rights.

The Supreme Court reinstates Summitt’s convictions. It
holds that the trial court abused its discretion in admtting
the circunstances of the arrest to show consciousness of quilt,
because there was no evidence in the case to show that defendant
was in flight and avoiding arrest. Remaining in the house while
hi s not her discussed the police request for consent to enter is
not probative on the issue of avoiding arrest. The Suprene
Court finds, however, that the trial court’s evidentiary ruling
error was harml ess. The Suprene Court al so disagrees with the
court of appeals that adm ssion of this evidence burdened
unconstitutionally the exercise of defendant’s Fourth Anendnment
rights. Accordingly, the Supreme Court reverses the judgnent of

the court of appeals.
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We granted certiorari to review the court of appeals’

judgnent in People v. Summtt, 104 P.3d 232 (Col o. App. 2004),

to determ ne whether it properly set aside convictions for
second degree ki dnappi ng, second degree assault, and donestic
viol ence. The court of appeals ruled that the trial court
abused its discretion in admtting evidence surroundi ng
defendant’s arrest, and adm ssion of the evidence infringed
unconstitutionally upon the exercise of defendant’s Fourth
Amendrent rights.?!

Taki ng i nto account proof before the jury, the
ci rcunstances of this case were that defendant seized the victim
as she was entering her house, carried her off in his car,
prevented her twi ce from escapi ng, pushed her fromthe noving
car, repeatedly warned her not to tell third persons that he had
pushed her out of the car, and left the hospital where the
victimwas being treated after being told by the wonan’s
relatives to go hone. The police arrested the defendant outside

his honme after they arrived, unsuccessfully sought consent from

1'We granted certiorari on the follow ng prosecution issues:

1. Whet her the adm ssion of a defendant’s refusal to
submt to a warrantless arrest while in his hone for
t he purpose of proving his consciousness of qguilt
shoul d be deci ded under the Col orado Rul es of Evi dence
rather than on constitutional grounds.

2. Whet her it was constitutional error for the trial
court to admt evidence that a defendant refused to
submt to a warrantless arrest while in his hone for
t he purpose of proving consciousness of guilt.



his nother to enter the honme, |earned that he was in the house
by obtaining his driver’s license through the door, and told his
nmot her that if defendant did not conme out of the house they
woul d wait until they had obtained an arrest warrant and arrest
him He then cane out and was pl aced under arrest.

The trial court ruled that the circunstances surroundi ng
the arrest were relevant to show defendant’s consci ousness of
guilt as part of the defendant’s efforts to conceal his crine
and avoid arrest; the trial court also instructed the jury that
def endant had the constitutional right to remain in his hone
until the police had secured an arrest warrant.

We hold that the trial court abused its discretion in
admtting the circunstances of the arrest to show consci ousness
of guilt, because there was no evidence in the case that
defendant was in flight and avoiding arrest. However, we
di sagree with the court of appeals that adm ssion of this
evi dence burdened unconstitutionally the exercise of defendant’s
Fourth Amendnent rights; and we find that the trial court’s
evidentiary ruling error was harm ess and does not warrant
reversal. Accordingly, we reverse the judgnent of the court of
appeals and remand this case with directions to reinstate

def endant’ s convi cti ons.



l.

Evi dence before the jury of the circunstances giving rise
to the arrest of Matthew Summ tt (“Summtt”) included the
followng. After driving the victimhone to her house froma
bar late at night, Summtt becane angry with her when she wanted
the evening to end. Summtt knocked her down outside the house,
sl ung her over his shoulders, carried her to his car, and drove
away. He drove the car into a ditch, causing a flat tire. The
victimtried to escape twice while he tried to fix the flat.
Both times Sunmtt forced her back into the car.

Unable to fix the flat, Summtt restarted the car and began
driving at a high rate of speed. The victimopened the
passenger side door |ooking for another opportunity to escape.
Summitt pushed her out of the noving car.? He then stopped, put
her back in the car, and drove her back to her house, where she
lived wth an aunt and uncle. Wiile at her house, Summtt
warned the victimnot to tell anyone he had pushed her out of
t he car.

The victim s aunt and uncle drove her to the hospital.
Sonetinme later, Summtt arrived at the hospital. Wile at the

hospital, Summtt again warned the victimin the presence of the

2 Defense counsel at trial suggested through cross-exam nation
and closing argunent that the victimhad junped fromthe car and
i njured herself.



aunt not to tell anyone he had pushed her.® The victims uncle
told Summtt at the hospital “there [was not] any reason for
[Sutmmtt] to be [at the hospital], and the best thing would be
for [Summtt] to just go home.” The victims aunt also told
Summtt to | eave. Wen asked at trial why she had said this to
him she replied “[b] ecause he was going to be arrested.”
Summitt left the hospital before the police arrived and drove to
hi s house, where he lived with his nother.

Upon arriving at the hospital, the police interviewed the
victimand her aunt and uncle. Fromthe interviews, the police
determned Sunmmtt’'s address and sent a nunber of officers to
that | ocation. The police had an interchange with Summtt’s
not her, obtained his driver’s license through a slit in a screen
door, and, when they did not obtain her consent to enter the
house, they said they would stay outside until an arrest warrant
arrived and arrest him Summtt then exited the house and
submtted to arrest.

At trial, the prosecutor told the jury in opening statenent
that they should pay attention to the circunstances of Summtt’s
arrest as inportant in fitting the pieces of the case together.
During the prosecution’ s case-in-chief, when Deputy Long began

to testify regarding Summtt’s refusal to exit the house and his

3 Defense counsel at trial argued that the victimwas |ying about
bei ng pushed out of the car, and Summtt was protesting the lie.



mother’s refusal to allow the police to enter, defense counse
obj ected, asserting that the testinony comrented inproperly on
Summitt’s constitutional rights. The trial court sustained the
objection, but allowed the officer’s testinony prior to the
objection —which related to the circunstances surroundi ng
Summtt’'s arrest —to be admtted as evidence of Summtt’s
consci ousness of quilt.

| think the question has gone as far as |’mgoing to

allowit to go. |1’'Il sustain the objection, and |

w Il make the comrent that the defendant —I1’ m

allowng this testinony to cone in, as it relates to

t he defendant’s consciousness of guilt, and for no

other matter. | will also advise the jury that the

police, before they can enter anybody’s hone, even for
arrest of that person, are required, by law, to

obtain . . . an arrest warrant, and that a person is
not required to allow a police officer into his or her
hore.

At the close of evidence, prior to bringing the jury into
the courtroom and reading instructions, the trial court again
clarified that Summtt had a right to remain in his hone until
the police obtained an arrest warrant, but that he did not have
the right to avoid arrest.

| want to make a comment about an issue that came up
yesterday. It involved the testinony regardi ng what
occurred at the defendant’s hone. There had been an
objection raised to that, and the Court did give a
curative instruction to the jury, an oral instruction
to the jury. The court just wants to expand, |
suppose, on the record. Although the defendant does
have a right, pursuant to constitution, to be secure
in his home, and that the police had no authority to
go into his hone to affect an arrest, even in this
situation, absent a warrant, the defendant did not



have a right to avoid arrest, and so therefore |

believe that the testinony was, in fact, relevant, and

not unduly prejudicial or inappropriately prejudicial

to the Defendant.

During rebuttal closing argunment, the prosecutor referred
to the circunstances surrounding Summtt’s arrest as “hiding”
and “huddling” in the house. The prosecution added the
foll ow ng conment on flight, avoidance of arrest, and
consci ousness of quilt:

(After leaving the hospital) where did he go? He ran,

and hid, behind his nother’s doors, and he stayed

there until the cops flushed himout. |Is that the

conduct of a guy that’s done nothing wong, nenbers of

the jury? O is that sonebody huddl ed up inside,

scared out of his wits, that finally the jig is up and

he is going to be held responsible for what he has
done? And | suggest to you it’'s the latter.

The jury convicted Sunmtt of second degree ki dnapping,
second degree assault, and donmestic violence. Summtt appeal ed
t hese convictions to the court of appeals. He asserted, in
part, that the evidence of his refusal of the police request to
exit the house was not relevant to show consci ousness of guilt.
He al so contended that adm ssion of the evidence
unconstitutionally inplicated his Fourth Amendnment rights. The
court of appeals agreed wth Summtt on both points. Applying
constitutional harm ess error analysis, it reversed the
convictions and remanded the case for a new trial.

On appeal to us, the prosecution contends that the court of

appeals erred in its constitutional holding and that this case



nore properly involves an evidentiary analysis. W agree on

both of these points. However, in enploying an evidentiary

anal ysis, we conclude that the evidence surrounding the

ci rcunstances of Summtt’s arrest did not show that Summtt went

to and remained in the house in the course of flight and

avoi ding arrest. Accordingly, adm ssion of the evidence to show

consci ousness of guilt was an abuse of discretion.

Nevert hel ess, the adm ssion of the evidence did not

unconstitutionally infringe upon or burden Summtt’s Fourth

Amrendnent rights, and the evidentiary ruling error was harnl ess.
.

We hold that the trial court abused its discretion in
admtting the circunstances of the arrest to show consci ousness
of guilt, because there was no evidence in the case that
defendant was in flight and concealing hinself to avoid arrest.
However, we disagree with the court of appeals that adm ssion of
this evidence burdened unconstitutionally the exercise of
defendant’ s Fourth Amendnent rights; and we find that the trial
court’s evidentiary ruling error was harnl ess and does not

warrant reversal



A.
St andard of Revi ew

A reviewing court may not reverse a trial court’s decision
to admt or exclude evidence absent a showing that the trial

court abused its discretion. People v. WIlsh, 80 P.3d 296, 304

(Col 0. 2003). To overcone this presunption in favor of the
trial court’s ruling, the appellant nmust denonstrate the
decision was “manifestly arbitrary, unreasonable, or unfair.”
| d.

Evi dence of Conceal nent, FIFth, and Avoi dance of Arrest
t o Show Consci ousness of Guilt

Rel evant evidence is evidence “having any tendency to nake
t he exi stence of any fact that is of consequence to the
determ nation of the action nore probable or |ess probable than
it would be without the evidence.” CRE 401. |If the evidence is
logically relevant to a consequential fact, the court nust then
det erm ne whet her, under CRE 403, the probative value of the

evidence is substantially outweighed by the danger of unfair

prejudice. People v. Carlson, 712 P.2d 1018, 1022 (Col o. 1986).

In reaching its decision, the trial court nust determ ne whet her
and how the evidence at issue is relevant to the case and, if
so, to what extent its probative value m ght be outwei ghed by

any unfair prejudice to the defendant. Welsh, 80 P.3d at 304.



The test of relevancy is whether it renders the clai ned
i nference nore probable than it would be w thout the evidence.

Bush v. Jackson, 191 Col o. 249, 251, 552 P.2d 509, 511 (1976).

According to this test, it does not matter that other inferences
may be equally probable; it is for the jury to determ ne what
noti vated the behavior. Id.

Evi dence of flight and conceal ment to avoid arrest can be

adm ssi ble to show consci ousness of guilt, People v. Bates, 190

Col 0. 291, 294, 546 P.2d 491, 493 (1976), “but only if it can be
shown t he defendant was aware he or she was bei ng sought,”

People v. Perry, 68 P.3d 472, 475 (Colo. App. 2002) (internal

citations omtted); see also Otega v. People, 162 Col o. 358,

364, 426 P.2d 180, 183 (1967) (“[T]he defendant's conduct at the
time of arrest may properly be shown as a circunstance tending
to show consci ousness of guilt.”); 1 Christopher B. Mieller &

Laird C Kirkpatrick, Federal Evidence § 85, at 420 (1994)

(“Proof that after the charged crine the accused acted in ways
apparently calculated to avoid detection, arrest, prosecution,
or conviction is often relevant in suggesting a guilty mnd.”).
Flight nmeans a deliberate attenpt to avoid detection and arrest.

People v. Mirant, 179 Col o. 287, 292, 499 P.2d 1173, 1176

(1972); Gallegos v. People, 166 Col o. 409, 415, 444 P.2d 267,

270 (1968).
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Such evidence can be rel evant because “[f]roma guilty
mnd, guilt itself may be inferred.” 1 Mieller & Kirkpatrick,
supra, 8§ 85, at 420 (going on to discuss the circunstanti al
nature of such evidence, its dependence on inferences, and
cautioning against its potential msuse). Although adm ssible,
such evidence is “universally considered to be insufficient,
standi ng al one, to support a conviction.” 1d. at 421-22 (flight
evidence is insufficient, standing alone, to support a

conviction); see also Bernard v. People, 124 Colo. 424, 426, 238

P.2d 852, 853 (1951) (holding evidence of escape and flight “is
adm ssible, not in proof of the crine itself, but in

corroboration of other evidence thereof”); see also United

States v. Rahseparian, 231 F.3d 1257, 1263 (10th Cr. 2000) (in

a mail fraud case, distinguishing between use of false
excul patory statenents “to prove circunstantially consciousness
of guilt [rather than] as direct evidence of guilt”).

C.
Application to this Case

The court of appeals ruled that the evidence the trial
court admtted regarding the circunstances of Summtt’s arrest
was not relevant to Summtt’s consciousness of guilt. Sunmtt,
104 P.3d at 236. W agree that the trial court’s adm ssion of
the circunstances of the arrest to show consci ousness of quilt

was error, because this proffered evidence did not show that

11



Summitt was in flight or was concealing hinself to avoid arrest.
At best, this evidence only showed that Sunmtt did not conme out
of the house while his nother was talking to the police about
their request to enter without a warrant. They knew he was in

t he house because they obtained his driver’s license through the
door and saw himthrough a window. Remaining in a house while
the police are attenpting to gain consent to enter is not

evi dence of conceal nent and avoi dance of arrest.

Wiile the record contains evidence that Summtt told the
victimnot to say he pushed her fromthe car, it |acks proof of
flight and conceal nent to avoid arrest. The victimtestified
that Summ tt pushed her out of the car and repeatedly warned her
inroute to her house and at the hospital not to tell anyone he
had pushed her fromthe car. The victims aunt testified that
Summitt, at the hospital, told the victimnot to tell anyone
about the circunstances of her injury.

Al though the trial court allowed the jury to find that
Summtt was avoiding arrest, the evidence on this point was
| acki ng. Rather, the evidence showed that Summtt left the
hospital and went hone after the victim s aunt and uncle urged
himto | eave. The uncle’s testinony says nothing about telling
Summitt the police were on the way and he would be arrested if
he did not |eave; rather, the uncle sinply said to himthere was

no reason for himto be at the hospital and he should go hone.

12



The aunt’s testinony was that she also told Summtt to go hone;
whil e she testified that her notivation for saying this was he
woul d be arrested at the hospital, there was no testinony that
she told himthe police were on the way and he woul d be arrested
if he did not |eave.

(Prosecutor)

Q Al right. At the enmergency room did M.
Summi tt show up?

A Yes.

Q Okay. D d you ever tell himto | eave?

A Yes.

Q COkay. Wy did you tell himto | eave?

A.  Because he was going to be arrested.

(Def ense Attorney)

Q Do you renenber, telling her, that at sone
point Matt did ask are you okay?

A.  VWien —when Matt wal ked into the room he
says sonmething went up to (the victin), and
said up to her ear, and | kept telling him
you have got to go, you have got to go,
because | knew the cops were comng. Did |
actually hear him say, are you okay, no, |
di d not.

Thi s evidence suggests only that the victinms aunt was
t hi nki ng the police mght be comng, not that she actually
conveyed such a thought to himor that they were actually on
their way to arrest him Qur cases describe flight as a

deliberate attenpt to avoid detection and arrest. See @l l egos

v. People, 166 Col o. 409, 415, 444 P.2d 267, 270 (1968). Here,

t he evi dence showed only that Sunmtt left the hospital and went

13



back to his house after the uncle and the aunt told himto
| eave.

Li kew se, the police officers’ testinony concerning the
ci rcunstances of the arrest at Summtt’s hone shows only that
Summitt did not conme out of the house during the tine they were
asking his nother for consent to enter the house. Summtt was
not avoi di ng detection because he produced his driver’s |icense
t hrough the door, and the police saw hi m| ooking through a
w ndow of the house. After she refused consent to enter, the
police then explained they had the house surrounded and woul d
stay while they obtained a warrant for his arrest. Summtt then
came out of the house.

The trial court did not explainits rationale for allow ng
adm ssion of the circunstances surrounding Summtt’s arrest,
other than to say he was allowing it for the purpose of show ng
consci ousness of guilt. However, up to that point in the
testinmony at trial, there was no foundation in the evidence to
show that Summtt was in flight and concealing hinself to avoid
detection and arrest. The police did not initially make the
not her aware they were there to arrest Summtt; they said this
only after being refused consent to enter.

Under these circunstances, the evidence that Summtt was
remaining in his house while his nother talked to the police at

t he door seeking consent to enter |acked probative value on the

14



i ssue of flight and conceal nent to avoid arrest. Qur cases
requi re proof that that defendant fled and was conceal i ng

hi msel f to avoi d apprehension. See People v. Fletcher, 193

Col 0. 314, 318, 566 P.2d 345, 348 (1977) (stating that giving a
flight instruction is not error when there is proof that
defendant fled or conceal ed hinself for any length of tine to

frustrate his apprehension); Robinson v. People, 114 Col o. 381,

386, 165 P.2d 763, 765 (1946); see 1 Mieller & Kirkpatrick,
supra, 8§ 85, at 422-23 (resolving whether behavior indicates
flight “turns heavily on other circunstances (like the awareness
of the accused that he was being sought in connection with the
crine)”).

We conclude that the trial court erred in its evidentiary
ruling; contrary to its ruling, the fact that Summtt remai ned
in the house while the police talked to his nother about
obt ai ni ng consent to enter was not relevant to show his
consciousness of guilt. W nowturn to the court of appeals’
constitutional holding, before taking up the harm ess error
questi on.

D.
Summ tt’s Fourth Amendnment Rights

The court of appeals held that adm ssion of the evidence
surrounding Sunmtt’s arrest “place[d] the defendant on the

horns of a dilemma: either abandon his right to privacy by

15



| eaving a constitutionally protected area and surrendering to
what may be an unlawful arrest or refuse to surrender and
t hereby create evidence of self-accusation.” Summtt, 104 P.3d
at 236. The court of appeals reasoned that Sunmtt was not
avoi di ng detection and arrest because he provided his license to
the police and did not attenpt to surreptitiously |eave the
house after the police arrived. Wile w agree with the court
of appeals on this point, we disagree that the trial court’s
evidentiary ruling violated Summtt’s Fourth Amendnent rights.

Contrary to the analysis of the court of appeals and the
argunents of the defendant, this case does not raise a Fourth
Amendnent issue because (1) the police never entered Summtt’s
home and (2) the record does not show that he was standi ng on
his right to have the police obtain an arrest warrant. To the
contrary, the evidence shows that Sunmtt voluntarily exited his
home after the police told his nother they were in the process
of obtaining an arrest warrant.

Summ tt anal ogi zes his constitutional claimto the United

States Suprene Court’s analysis in Giffin v. California, 380

U S. 609 (1965), and Doyle v. Chio, 426 U.S. 610 (1976). In

Giffin, the Court held that a state could not nake adverse
i nferences on the defendant’s refusal to testify under the Fifth
Amendnent’ s prohibition on requiring a defendant to incrimnate

hinmself. 380 U S. at 614-15. The state’s negative comments on

16



the defendant’s failure to testify in that case violated the
Fifth Arendnent. 1d. at 615.

Expanding on this, in Doyle, the United States Suprene
Court held that using a defendant’s silence for inpeachnent
pur poses after he received the Mranda warni ngs violated the Due
Process C ause of the Fourteenth Amendment. 426 U.S. at 6109.
The Court reasoned that an accused’'s silence after receiving
M randa war ni ngs coul d nmean not hing nore than the individual’s
decision to exercise those rights. Id. at 617. The Court also
noted that, while M randa warni ngs contain no express assurance
that an accused’s choice to remain silent wll not carry a
penalty, this promse is inplicit in those warnings; thus, using
defendant’s silence to inpeach at trial his or her explanation
of the events was fundanentally unfair. 1d. at 618.

Fromthis precedent, Summtt argues that Giffin and Doyl e
prohi bit the prosecution from using evidence surrounding a
defendant’s exercise of a constitutional right as evidence of
guilt because it would penalize exercise of that right —in this
case, Summtt’s Fourth Amendnent right to insist on an arrest

warrant while in the privacy of his own hone. See MCall v.

Peopl e, 623 P.2d 397, 401 (Colo. 1981) (citing Payton v. New

York, 445 U.S. 573, 589 (1980)).
But, to raise such a claim Summtt would have to show t hat

he was insisting on the police obtaining an arrest warrant and

17



remai ned in his hone until they had one. To the contrary, the
evidence in this case was that he voluntarily exited the house
when the police told his nother that they would wait there unti
t hey obtained an arrest warrant.

Thus, the record here is devoid of police non-consensual
entry into Summtt’s hone, or that his remaining in the hone for
atime while the police were negotiating for entry, or for him
to cone out, was in any way connected to his interest in
requiring the police to obtain an arrest warrant. In |light of
the record, the court of appeals erred in finding a violation of
Summitt’s Fourth Amendnent rights.

E
Har ml ess Error

Even when a trial court nmay have abused its discretion in
admtting certain evidence, reversal is not required if the

error was harnl ess under the circunstances. People v. Bastardo,

191 Col 0. 521, 526, 554 P.2d 297, 301-02 (1976). In regard to
evidentiary trial error, harm ess error analysis requires an
inquiry into whether, viewi ng the evidence as a whole, the
contested evidence substantially influenced the verdict or
affected the fairness of the trial proceedings. Mdinav.

Peopl e, 114 P.3d 845, 858 (Col o. 2005); People v. Quintana, 665

P.2d 605, 612 (Colo. 1983). Only error that affects the

18



“substantial rights” of the defendant may warrant reversal.

C. AR 35(e); People v. WIsh, 80 P.3d 296, 310 (Colo. 2003).

An error in acrimnal trial will be disregarded if there
is not a reasonable possibility that it contributed to the

jury’s guilty verdict. Tevlin v. People, 715 P.2d 338, 342

(Colo. 1986). If properly admtted evi dence overwhel m ngly
shows guilt, the error is harmess. See id.

Revi ewi ng the evidence as a whole, we find uncontroverted
testinmony proving Summitt’s guilt on the kidnap, assault, and
donesti c abuse charges for which the jury convicted him He
abused the victimverbally, calling her “a whore” when she
wanted to end the evening; pushed her to the ground outside her
home; seized her; carried her to his car; prevented her tw ce
from escapi ng; pushed her out of the car while speedi ng away,
causi ng her serious injury; and repeatedly attenpted to bully
her into not telling her story of the crines.

Seven witnesses testified during the trial: the victim the
doctor who treated the victim tw police officers involved in
the investigation, the victim s aunt and uncle, and an
investigator hired by Summtt’s attorney. The victimtestified
in great detail regarding the events of the evening, and
specifically testified that Summtt pushed her fromthe car.

O the remaining six wtnesses, three testified, wthout

objection, that the victimseparately told each of them Sunm tt
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pushed her fromthe car. First, the doctor who exam ned the
victimafter the accident testified that the victimtold him
that Summitt pushed her fromthe car. The police officer who
interviewed the victimat the hospital also corroborated this
fact. The officer testified that, during his interview of the
victimat the hospital, the victimtold himthat Summtt pushed
her fromthe car. Finally, the victinms aunt, a defense

W tness, testified that the victimtold her that Sunmtt pushed
her fromthe car.

G ven the overwhel mng proof in the record that Summ tt
commtted the crinmes for which the jury convicted him we
conclude the trial court’s evidentiary error was harml ess and
did not substantially influence the verdict or affect the
fairness of the trial proceedings.

Al t hough the prosecution’s closing argunment contained
comment on the circunstances of the arrest to show consci ousness
of guilt, we do not consider this to be grounds for setting
aside Summtt’s convictions. First, the defense did not object
to the argunent. Second, even if no defense objection need have
been made in light of the trial court’s adm ssion of the

circunstances of arrest, see Sal cedo v. People, 999 P.2d 833,

841 (Col o. 2000), the trial court also instructed the jury that
Summitt had the right to remain in the house until the police

obtained an arrest warrant. In light of this instruction, it is
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| ogi cal and perm ssible to conclude that the jury followed the

instruction, see Copeland v. People, 2P.3d 1283, 1288 (Col o.

2000), and that (1) the jury gave little or no weight to the
circunstances of the arrest in finding Summtt guilty and (2)
adm ssion of the circunstances of arrest and the prosecutor’s
coment were not so prejudicial as to require reversal.

[T,

Accordingly, we reverse the court of appeals’ judgnent and
remand this case to it with directions to reinstate Summtt’s
convi ctions.

JUSTI CE HOBBS del i vered the Opinion of the Court.
JUSTI CE MARTI NEZ concurring in part, dissenting in part, and
di ssenting fromthe judgnent.

JUSTI CE CQOATS concurring in part and in the judgnent.
JUSTI CE EI D does not participate.
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JUSTI CE MARTI NEZ concurring in part, dissenting in part, and
di ssenting fromthe judgnent:

| agree with the majority that whether Summtt’s conviction
must be reversed due to the trial court’s adm ssion of arrest
evi dence poses an evidentiary issue and not a constitutional
question. | further agree that the arrest evidence | acked
probative value and, therefore, was inadm ssible. The majority
and | part ways, however, on whether the adm ssion of this
prejudicial evidence was harml ess error. | conclude that the
adm ssion into evidence of the arrest evidence warrants the
reversal of Summtt’s conviction because of the inherently
prejudicial nature of arrest evidence, aggravated by the
prosecutor’s repeated remarks and the trial court’s erroneous
instruction on consciousness of guilt. In contrast, the
majority fails to consider the effect of the prosecutor’s

remar ks about the arrest evidence and considers the error

harm ess. M. op. at 20. Accordingly, | concur wth sections
. and Il.A —11.D. of the majority opinion and respectfully
di ssent fromsection Il.E. and the judgnent.

|. Harml ess Error Analysis
An appellate court nust apply the harm ess error standard
to determ ne whether a case nust be retried for the erroneous
adm ssion of inproper evidence despite a tinely objection.

People v. Quintana, 665 P.2d 605, 612 (Colo. 1983). The




harm ess error test requires an inquiry into whether the
contested evidence substantially influenced the verdict or
affected the fairness of the trial proceedings. 1d. The proper
inquiry is not whether there was sufficient evidence to support
the guilty verdict without the inproperly admtted evidence but,
rat her, whether the contested evidence substantially influenced
the verdict or affected the fairness of the trial proceedings.

Masters v. People, 58 P.3d 979, 1003 (Colo. 2002). Only error

that affected the “substantial rights of the parties” warrants

reversal. C A R 35(e); People v. Wl sh, 80 P.3d 296, 310

(Col 0. 2003).

To determ ne whether Sunmtt’s substantial rights were
affected by the adm ssion of the circunstances surrounding his
arrest, | review the prejudicial nature of arrest evidence, the
prosecutor’s comment on the evidence, and the trial court’s
response in light of the evidence before the jury. The
prosecutor’s comments on evidence wongfully admtted are a
proper consideration in the harm ess error anal ysis,
notwi thstanding the majority’s statenent that it need not review
the effect of the comments because the defendant did not object

during closing argunent. Salcedo v. People, 999 P.2d 833, 841

(Col 0. 2000).
Evi dence on the events surrounding Summtt’s arrest

af fected how the jury perceived himin a prejudicial manner.



anal ogi ze the effect of this evidence to requiring a defendant
to wear shackles or a prison uniform a subconscious instruction
to the jury that a defendant is dangerous and should be treated
like a crimnal. Dressing a defendant as a dangerous crim nal,
instead of as an individual afforded the presunption of

i nnocence, may interfere with the jury's determnation as to the

guilt or innocence of the defendant. Eaddy v. People, 115 Col o.

488, 492, 174 P.2d 717, 718 (1946) (“the presunption of

i nnocence requires the garb of innocence . . .”7); see lllinois

v. Allen, 397 U S. 337, 344 (1970) (“[T]he sight of shackles and
gags m ght have a significant effect on the jury's feelings
about the defendant . . . .”). And the use of shackles or
prison uniforns “suggests to the jury that the justice system
itself sees a ‘need to separate a defendant fromthe comunity

at large.’”” Deck v. Mssouri, 125 S. C. 2007, 2013 (2005)

(citing Hol brook v. Flynn, 475 U.S. 560, 569 (2005)).

Simlar to forcing a defendant to wear shackles or a prison
uniformin front of the jury, testinony about a defendant’s
arrest inforns the jury about how the police thought the
def endant should be treated and that he should be jailed. In
this case, the testinony about the events surrounding Sunmtt’s
arrest branded hima dangerous crimnal in the eyes of the jury.
Deputy Rusk testified that at |east five | aw enforcenent

officers, fromtwo jurisdictions, surrounded Sunmtt’s house.



Deputy Long testified to six |law enforcenent officers
surrounding the residence. This testinony informed the jurors
that the police considered Sunmtt so dangerous as to require
the assistance of a nultitude of officers. Simlarly, Deputy
Long testified that at | east one police officer was watching the
back corner of the defendant’s house, strongly suggesting that
t he defendant was considered a flight risk. Although the
suggestion of the defendant’s dangerousness was somewhat

di m ni shed because the police did not enter his home and arrest
himw thout a warrant, this testinony evoked i nages of a

danger ous def endant whose hi de-out was surrounded by a snal
battalion of arnmed police officers. Such testinony branded
Summitt in the eyes of the jurors “wth an unm stakabl e mark of

guilt.” Holbrook v. Flynn, 475 U. S. 560, 571 (1986) (quoting

Estelle v. WIllians, 425 U S. 501, 518 (1975) (Brennan, J.,

di ssenting)).

The prosecutor took advantage of the prejudicial nature of
arrest evidence by repeatedly enphasizing and m sstating the
ci rcunstances of Summtt’s arrest throughout the trial. In
Sal cedo, this court determ ned that the prosecutor’s draw ng
attention to the wongly admtted evidence once during closing
argunment warranted reversal. Salcedo, 999 P.2d at 841; see al so

Peopl e v. Suazo, 87 P.3d 124, 127 (Colo. App. 2003). Here, the




error is nore egregi ous because the State continuously stressed
the erroneously admtted arrest evidence.

During openi ng argunment, the prosecutor stated: “Finally,
| adi es and gentl enen, pay attention to how M. Summtt is
apprehended. There will be another inportant part of how the
pieces fit together in this case.” In their case-in-chief, the
prosecution called four witnesses, two of whomtestified about
Summitt’s arrest.* Also, during the State’s rebuttal closing,
the prosecutor rhetorically asked:

[After |eaving the hospital] where did he go? He ran,

and hid, behind his nother’s doors, and he stayed

there until the cops flushed himout. |Is that the

conduct of a guy that’s done nothing wong, nenbers of

the jury? O is that sonebody huddl ed up inside,

scared out of his wits, that finally the jig is up and

he is going to be held responsible for what he has
done? And | suggest to you it’'s the latter.

(Enphasi s added.) The prosecutor’s rebuttal closing played on
the inherently prejudicial nature of arrest evidence by
depicting Summtt as a gquilty defendant hiding out behind the
wal I's of his hone while the police adeptly brought himto
justice. These comments further m scharacterized the
defendant’s actions as flight evidence, which the majority

correctly determ ned was inadm ssible. Thus, a significant

“In addition to the testinony of the deputy sheriffs, a doctor
testified as to the extent of the victimis injuries and the
victimtestified about the incident.



portion of the prosecutor’s case erroneously revol ved around the
defendant’s arrest as part of a pattern of avoidance and flight.
The majority discounts the effect of the prosecutor’s
remar ks because the defendant did not object to the argunent.
Maj. op. at 20. The defense preserved the error by objecting to

the adm ssion of the evidence. See People v. Dunlap, 975 P.2d

723, 745 (Colo. 1999). After the trial court admtted the
evidence, it was not nmerely unnecessary for the defense to
object to the State’s closing argunent, it would have been

i nproper. The arrest evidence was admtted; the State could
properly refer to the admtted evidence in its argunent. People
v. Ferrell, 200 Colo. 128, 131, 613 P.2d 324, 326 (Colo. 1980).
The error was in the adm ssion of the evidence, to which the
defense objected. Nevertheless, the comment aggravated the
error of the wongfully admtted evidence and, therefore, it is
a proper consideration in the harmnml ess error determ nation.

Sal cedo, 999 P.2d at 841; People v. Summtt, 104 P.3d 232, 237

(Col 0. App. 2004).

The trial court’s instructions exacerbated the prosecutor’s
i nperm ssi ble focus. After the defense attorney objected to
Deputy Long’s testinmony about the events surrounding Summtt’s
arrest, the trial court sustained counsel’s objection but

all owed the previous testinony to cone in “as it relates to the

def endant’ s consci ousness of quilt, and for no other matter.”




(Enphasi s added.) The trial court’s statenents suggested to the
jury that Summtt’s guilty know edge was why he initially
decided to remain in his hone. These remarks instructed the
jury to consider the inadm ssible circunstances of Summtt’s
arrest for the inpermssible purpose of consciousness of guilt.
Due in part to the respect afforded to the trial judge by the
jury and the judge’'s instruction that he would explain the |aw
to the jury, the court’s instruction likely inpacted the weight
the jury attached to Summtt’s supposed consciousness of quilt,
whi ch conpounded the error of admtting the evidence of arrest.
See Welsh, 80 P.3d at 311.
The trial court continued:
| will also advise the jury that the police, before
they can enter anybody’s honme, even for arrest of that
person, are required by law, to obtain a — an arrest
warrant, and that a person is not required to allow a
police officer into his or her hone.
The trial court’s second instruction |left the determ nation
of whether Summitt’s acts evidenced his consci ousness of
guilt or showed his desire that the police obtain a search
warrant to the jury. The conbination of these two
instructions encouraged the jury to specul ate about why
Summitt remained in his honme and resulted in unfair
prejudi ce to the defendant.

The evidence offered at trial was not so overwhel mng as to

overcone the prejudicial nature of the arrest evidence.



Specifically, the People offered no physical evidence
corroborating the defendant’s guilt. The prosecution’s only
physi cal evidence was nedi cal evidence about the extent of the
victimis injuries. This nedical evidence was consistent both
with the prosecution’s theory that Summ tt pushed the victimout
of his car and the defendant’s theory that she accidentally fel
out of the car.

Due to the | ack of physical evidence, the prosecution’s
case depended on the jury believing the victinm s statenent of
the incident. Several of her statenents could be interpreted as
| ogically problematic and, therefore, supporting the defendant’s
theory of the case. For exanple, the victimtestified that
Summtt forced her into his car and then simultaneously
restrained her in the passenger seat wth one hand and started,
steered, and shifted his manual autonobile. Putting the key
into the ignition, steering, and shifting would have been
difficult to manage while holding a victimin the right-hand,
passenger seat because each would typically involve the use of
the driver’s right hand. Furthernore, although the victim
testified that Sunmtt told her not to tell anyone he pushed
her, on cross-exam nation she admtted that the defendant stated
that he did not push her and that she better not tell people
that he did. The prosecution used Sunmtt’s statenent to depict

himas a bully who went to the hospital to force the victiminto



not telling anyone he pushed her out of the car. Yet, the
evi dence al so supports the defense case that Sunmtt was only
protesting m sinformation.

The victims account of the incident, while believable, was
not so obviously accurate that the jury was not influenced by
t he inadm ssible evidence of Summtt’'s arrest. Accordingly, |
believe the arrest evidence weighed heavily on the credibility
i ssue and, therefore, substantially influenced the verdict and
affected the fairness of the trial proceedings. See C AR

35(e); Welsh, 80 P.3d at 310; People v. Quintana, 665 P.2d at

612. Thus, the adm ssion of the circunstances surrounding
Summitt’s arrest into evidence cannot be deenmed harnl ess error.
1. Conclusion
Because | do not consider the adm ssion of arrest evidence

harm ess, | would reverse Summtt’s convi ction.

| am authorized to state that JUSTICE BENDER joins in this

concurrence and di ssent.



JUSTI CE CQATS, concurring in part and in the judgment.

Al t hough | too would reverse the judgnment of the court of
appeal s and reinstate the defendant’s convictions, | do not
agree that the trial court abused its discretion by admtting
limted evidence of the defendant’s arrest. | not only consider
the majority’ s discussion of this point to be substantially
m sgui ded; but in light of its own conclusion that adm ssion of
this evidence was harm ess, its opinion about consciousness of
guilt has absolutely no effect on its ultimate judgnment, and |
therefore consider it gratuitous as well.

The majority opines that evidence concerning the
ci rcunst ances of the defendant’s arrest could have been rel evant
to show his consciousness of guilt only if it denonstrated that
he knew the police were trying to arrest himand his conduct
anounted to a deliberate attenpt to avoid being arrested. Here,
it considered the evidence i nadequate, |argely because no one
but the defendant’s nother testified that he was expressly told
the police were waiting outside his house to arrest him and
when she relayed this information to him he gave hinsel f up
To ny mnd, this analysis m sses the mark, both because the
maj ority m sperceives the general nature of a rel evancy
determ nati on and because it m sperceives the respective

responsibilities of the trial court and jury in evaluating a



condition of fact upon which the rel evance of particul ar
evi dence depends.

Wth regard to the latter, even if nothing short of a
deli berate attenpt by the defendant to avoid arrest could be
consi dered probative of his consciousness of guilt, | believe
the majority m stakenly concludes that the evidence in this case
was insufficient. Were the relevance of evidence depends upon
the fulfillment of a condition of fact, neither the trial court
nor a review ng court serves as the trier of fact. Rather, the
rules of evidence require the trial court to admt the evidence
upon or subject to the introduction of evidence sufficient to
support a finding by the jury of that condition of fact. CRE
104(b) (Relevancy conditioned on fact). Only if there is no
evi dence from which reasonable jurors could find the condition
of fact should the chall enged evidence be rejected as
irrel evant.

Here the record clearly contained evidence from which
reasonabl e jurors could conclude that the defendant was aware
the police were surrounding his house to arrest him and yet for
sone time he refused to submt. It was clear that the defendant
returned home fromthe hospital, aware of the victim s injuries
and her accusation that he had pushed her fromthe noving car in
whi ch he was transporting her against her will. It was also

cl ear that when Deputy Long arrived, there were already as many



as four police officers openly watching the front and back of
the house. Long testified that he could see soneone, whom he
believed to be the defendant, peeking fromthe w ndow, and that
he had asked the defendant to conme out, w thout success. The
jury also heard that police officers fromBrighton had al ready
made contact with the person who was inside, and although he was
willing to give thema driver’s license through a slit in the
screen, he refused to conme out.

Whet her or not anyone besi des the defendant’s not her
actually told himthat the police believed they already had
probabl e cause for an arrest or that they would sit on the house
until a warrant arrived, it is unrealistic to suggest that this
evi dence was not sufficient for reasonable jurors to infer that
t he defendant believed the police were surrounding his house to
arrest him The fact that he eventually canme out, after being
faced with the inevitable, in no way precluded a reasonabl e
i nference that he del ayed and avoi ded arrest as |l ong as he
t hought it advantageous or had any hope of being rescued from
the situation. |If deliberately avoiding arrest can be probative
of the defendant’s consciousness of guilt, as even the majority
concedes, the trial court did not act inproperly under these
circunstances in permtting the jury to deci de whether the

def endant was actually avoiding arrest.



More fundanmental |y, however, | believe the majority’s

anal ysis betrays a kind of mechanical, pigeonholing approach to
the anal ysis of relevancy, which has been squarely rejected in
this jurisdiction (at |east since the adoption of the Col orado
Rul es of Evidence) as unduly limting trial court discretion.
Quite apart froma specific attenpt to avoid police apprehension
and thwart an immnent arrest, efforts of all kinds to delay or
hi nder an investigation are wi dely acknow edged to be probative

of a defendant’s consciousness of his guilt. See, e.g., More

v. United States, 757 A .2d 78, 83 (D.C. 2000) (“Gven

[ def endant’ s] suspi cious denial that he was not driving a stolen
car, the jury could very well infer that [defendant] knew he was
driving a stolen car and that his intent in approaching Oficer
Bryant was to di scourage any police investigation of his

crime.”); Comonweal th v. Johnson, 706 N. E.2d 716, 722 (Mass.

App. 1999) (evidence that defendant twice failed to attend voice
identification line-up properly admtted to show consci ousness

of guilt); Commonwealth v. Johnson, 668 A 2d 97, 106-07 (Pa.

1995) (reasoning jury may infer defendant refused to participate
in line-up because of his fear of identification due to his

consciousness of quilt); US. v. Mling, 47 F.3d 1546, 1557 (9th

Cir. 1995) (evidence of defendant’s attenpts to hinder FBI’s
i nvestigation properly admtted to show consci ousness of guilt);

Peopl e v. Edwards, 609 N E.2d 962, 966 (IIl. App. 1993)




(“Defendant’s initial refusal to submt to blood testing has
sonme tendency to indicate a consciousness of guilt and is

therefore relevant and generally adm ssible.”); Mrshall v.

State, 583 A . 2d 1109, 1111 (M. App. 1991) (“Interference with
police investigation is recognized as conduct which may evi dence

a consciousness of guilt.”); State v. Sayles, 370 N.W2d 265,

267 (Ws. 1985) (finding error in trial court’s rejection of
defendant’s testinony that he refused bl ood al cohol test because
he wanted to consult his attorney first, after evidence of
defendant’s refusal was admtted to show consci ousness of

guilt); State v. Mttram 184 A 2d 225, 230 (Me. 1962) (noting

“consci ousness of guilt could be shown by evidence that a
witness refused to take a lie detector test on the ground that
he believed the test was trustworthy or dependable.”).

The reasons for not |imting the proof of consci ousness of
guilt to narrowy circunscribed categories have | ong been
acknowl edged and articulated. “[Q ne of the commopn and
establ i shed uses of the node of reasoning here involved is the
inference fromguilty conduct to the comm ssion of the guilty

deed . . . .” 2 John Henry Wgnore, Evidence In Trials At

Common Law § 273(1) (Janmes H. Chadbourn Rev. 1979) (enphasis in
original). “In general, it may be prem sed, that al nost any
conduct may be open to this inference. The kinds of behavior

whi ch may properly suggest such a cause are beyond enuneration;



they are as various and as changeabl e as nen’s dispositions and
enotions. No conduct is conclusive; but on the other hand,

al nost no conduct is entirely w thout significance, greater or

| ess according to the circunstances . . . .” 1d. (enphasis in
original). *“‘lIs a flight the only outward evi dence of conscious
guilt? So far fromit, any indications of it, arising fromthe
conduct, deneanor, or expressions of the party, are |egal

evi dence against him The |law can never |imt the nunber or

kind of such indications.”” Id. (quoting Johnson v. State, 17

Al a. 618, 624 (1850)).

| f the many accounts of the defendant’s attenpts to
di ssuade the victimfromnotifying the police and his
preci pitous departure fromthe hospital were credited by the
jury at all, it nust have al so believed that he expected, at the
very least, to be investigated for injuring the victim To the
extent that consciously hindering or delaying a police
i nvestigation by absenting oneself m ght be considered | ess
probative than actually avoiding an imm nent arrest, it would
presumably be less prejudicial in the eyes of the jury as well.
Qovi ously, neither denonstrates conclusively a defendant’s
nmotive for refusing to cooperate and submt to police
i nvestigation, but by the sanme token, neither carries with it
the potential for unfair prejudice of, for instance, evidence of

uncharged crimnal msconduct. As the majority appears to



acknow edge, the bal ancing of probativeness and prejudi ce nust
remain largely within the discretion of trial courts, wthout
their being subject to the second-guessing of appellate courts.

Finally, | take issue with the majority’s choice to review
the trial court’s evidentiary ruling at all. In light of its
determ nation that other evidence in the record ultimtely
renders this ruling inconsequential, the majority makes cl ear
that its discussion of relevance anobunts to nothing nore than
obiter dicta. While occasions may certainly arise in which it
is helpful, or even inportant, for an appellate court to explain
itself or provide guidance beyond the narrow rationale for its
holding, this is clearly not one of them Evidentiary rulings
in general, and rulings on relevance in particular, are
i nherently fact-driven, with little application beyond the
evidence in a particular case. To the extent that the majority
intends to propose a rule of general applicability, narrow ng
t he ki nds of evidence acceptable to show consci ousness of guilt,
| consider such a proposal ill-advised outside the context of an
actual case or controversy that will be inpacted by the
application of that rule.

Sound policy considerations support the exercise of
judicial restraint in matters not necessary to the resol ution of

a live controversy. VWile | concur in the remainder of the



majority’s opinion and in its judgnment, | do not join its dicta

concerni ng consci ousness of quilt.



