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No. 04SC362, Denpsey v. People — Free Speech — Statutory
Construction — Disrupting Lawful Assenbly, section 18-9-108 -
application of statute - Qobstructing Peace Oficer, section 18-
8-104 — Enforcenent of Penal Law — Color of Oficial Authority —
Sufficiency of the Evidence.

During the 2002 canpaign for the United States Senate,
Thomas Strickland, the denocratic candi date, and one of his
supporters, actor Robert Redford, were scheduled to address a
crowd of supporters at a political rally held on the Pear
Street Mall in Boulder, Colorado. The defendant, Matthew C
Denpsey, a supporter of the incunbent, Senator Wayne All ard,
attended the rally acconpani ed by several Allard supporters to
protest Strickland s candidacy. The group carried two
bul I horns, and several signs. Two nenbers of the group wore
“waf f | e-man” costunes. Denpsey carried one of the bull horns,
into which he spoke the phrases “Lawyer Lobbyist” and “Toxic
Tom” One other Allard supporter shouted into the bullhorn,
“Snokest ack, snokestack, snokestack burn, let’s see your tax

returns!”


http://www.courts.state.co.us/supct/supctcaseannctsindex.htm
http://www.cobar.org.

In connection with his activities at the rally, Denpsey was
subsequently charged in Boul der County Court with disrupting a
| awf ul assenbly, resisting arrest and obstructing a peace
officer. The trial court dismssed the resisting arrest charge
and the jury convicted Denpsey of the renmai ning charges. Upon
Denpsey’ s appeal, the Boulder County District Court, acting in
its appellate capacity, upheld Denpsey’ s conviction. Denpsey
petitioned the suprene court for certiorari review The suprene
court granted the petition.

The court holds that the Col orado statute defining the
crime of disrupting a |lawful assenbly was constitutionally
applied in this case because the trial court instructed the jury
that it nust find that the defendant intended the disruption and
that a significant disruption occurred. Nonetheless, the court
concl udes that the evidence was insufficient to denonstrate that
Denpsey’ s conduct did significantly disrupt the political rally,
and therefore reverses Denpsey’s conviction on that charge. As
to the conviction for obstructing a peace officer, the court
determ nes that there was sufficient evidence that the officers
reasonably believed at the tinme of the incident that Denpsey had
committed a crinme and therefore were justified in detaining him
for the purposes of issuing a sunmons; and that Denpsey’s
conduct, when viewed as a totality, constituted a know ng

obstruction of that process. The court sustains that



conviction, and remands to the trial court for further

pr oceedi ngs.
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Matt hew C. Denpsey petitions for relief fromthe order of
the district court acting as an appellate court, sustaining his
convictions in Boulder County Court for disrupting |aw ul
assenbly and obstructing a peace officer. The charges arose out
of accusations that Denpsey had di srupted an el ecti on canpai gn
rally and hindered the officers’ attenpt to issue hima summons
for the disturbance. Denpsey appeal ed the denial of his notion
for judgnent of acquittal to the district court, challenging the
sufficiency of the evidence and arguing that his convictions
contravened constitutional guarantees of free speech and due
process of law. The district court upheld the convictions and
Denpsey petitioned for certiorari to this court.? W granted the
petition and now reverse in part and affirmin part. W view
the Col orado statute defining the crinme of disrupting a | aw ul

assenbly as constitutionally applied in this case because the

1 W granted certiorari on the follow ng issues:

1. Whet her, in a matter of first inpression, the
District Court’s broad application of Colorado’ s
Di srupting Lawful Assenbly statute, section
18-9-108, violated petitioner’s fundanental
rights, guaranteed by the United States and
Col orado Constitutions, to free political
expression at an election-rel ated event.

2. Whet her, in a matter of first inpression, the
District Court’s expansive application of
Col orado’s Cbstructing a Peace O ficer statute,
section 18-8-104, violated petitioner’s
fundanmental rights to due process as guaranteed
by the United States and Col orado Constitutions
by crimnally punishing petitioner for exercising
his |l egal rights while not under arrest.



jury was instructed that it nust find that the defendant
i ntended the disruption and that a significant disruption
occurred. Nonetheless, we hold that the evidence was
insufficient to denonstrate that Denpsey’s conduct did
significantly disrupt the political rally. W therefore reverse
Denpsey’ s conviction on that charge. As to the conviction for
obstructing a peace officer, we conclude that there was
sufficient evidence that the officers reasonably believed at the
tinme at the tine of the incident that Denpsey had commtted a
crime and therefore were justified in detaining himfor the
pur poses of issuing a sumons; and that Denpsey’s conduct, when
viewed as a totality, constituted a know ng obstruction of that
process. W sustain that conviction, and remand to the trial
court for further proceedings.
| . FACTS AND PROCEDURAL HI STORY

On Cctober 26, 2002, Boul der County police arrested Matthew
C. Denpsey on allegations of disrupting a | awful assenbly, ? and
resisting arrest.® Denpsey subsequently noved to dismss both
charges on constitutional grounds, while the People noved to add

an obstructing a peace officer charge.* The trial court denied

2§ 18-9-108, 6 C.R'S. (2002).

3§ 18-8-103, 6 C.R'S. (2002).

* Denpsey also filed a civil suit in the federal district court
for the district of Colorado nam ng as defendants, anong ot hers,
Boul der County District Attorney, Mary Keenan and the Boul der
Pol i ce Depart nent.



the defendant’s notion and granted the People’s notion to add
the additional charge.® The three charges were tried to a jury
on May 6, 2003.

The events culmnating in Denpsey’ s arrest began with an
el ection 2002 canpaign rally held at the Pearl Street Mall in
Boul der, Col orado. The event was designed to pronote several
ballot initiatives and to provide various candi dates, including
Tom Strickl and, Denocratic candidate for the United States
Senate, a forum Strickland and one of his supporters, actor
Robert Redford, were schedul ed to address the crowd of 200 to
500 attendees. There was a stage on the Mall from which
speakers, aided by anplified equipnent, could address the crowd.
A group of fifteen gymasts, between the ages of eight and
twel ve, were performng on mats near the stage, to support Child
Viol ence Alternative Wek.

Denpsey was working with the canpaign for the reel ection of
Republ i can Senator, Wayne Allard, the incunbent whom Stri ckl and
was chal | engi ng. Denpsey was anong about fifteen Allard
supporters who appeared at the rally, seeking to voice their
opposition to Strickland s canpaign. Denpsey, as the | eader of
hi s group, approached O ficers GQuznman and Gryni ew cz, before the
rally began, to informthemof his presence and his intent to

present an opposing viewpoint. The officers informed Denpsey

5§ 18-8-104, 6 C.R'S. (2002)..



that he and his group could conduct their activity in a
nonvi ol ent manner, and adnoni shed the group to remain separated
a few yards fromthe Strickland canpaign.® Denpsey left the
rally and returned an hour later. At that point, the group

i ncl uded two individuals who wore gasnmasks, one who wore a
“waf fl e-man” costune and two others who carried negaphones or
bul l horns. The group carried several signs that read: “Toxic
Ton?, “Lawyer Lobbyist”, and “Polluters’ Lobbyist.” Denpsey
carried one of the bull horns.

The nature and extent of the group’s activities at the
rally was the subject of conflicting evidence at trial. Denpsey
testified that he and his group returned to the Mall around 3: 00
p.m, the time of Strickland s schedul ed appearance, though
neither Strickland nor Redford had yet appeared. Several
Boul der police officers were on foot patrol at the rally,
including Oficers Guzman, Gryniew cz, and Schelble. At the
time of Denpsey’s arrival, the gymasts were perform ng on
| andi ng pads and m ni -tranpol i nes behind the stage. Denpsey
said he and his group approached the stage, standing about ten

feet fromthe gymasts and separated fromthem by the crowd of

® Denpsey testified that the officers refused to allow himto

pl ace Al lard signs on the courthouse | awmn even though Strickl and
canpai gn signs were posted there. The officers disputed those
all egations, stating that Denpsey had demanded that the Allard
signs be allowed or he would renove Strickland signs. To avoid
confrontation, the officers said the Allard signs were all owed.



rally attendees. He and one ot her person then spoke into the
bul  horns. Denpsey yelled, “Lawer Lobbyist” and “Toxic Tom”
whil e the other Allard supporters repeated those words. The
ot her person yelled into the second bull horn, *Snokestack,
snokest ack, snokestack burn, let’s see your tax returns!”

Denpsey testified that, immediately after those initia
statenments, O ficer Guzman tapped himon the shoulder, telling
himthe bullhorn was “overkill” and Denpsey stopped using it.’
Denpsey said he agreed that he was perhaps “going too far,”
testifying that the bullhorns were not usually an elenment of his
presentation. He testified further that Oficer Guzman then
informed himthat he could be arrested for assault for
endangering the gymasts. Denpsey responded that neither he nor
any of his associates was cl ose enough to touch the gymasts.
Denpsey admtted that O ficer Guzman inforned himthat he was
bei ng detained so that the officer could i ssue hima summons,
and testified that he cooperated with the officer and never
attenpted to | eave.

Denpsey said he then asked to speak with his | awer, but
was deni ed that opportunity. Wen asked to produce his

identification, Denpsey said he conplied after one officer took

" Trial testimony indicated that Denpsey was at the rally for
about twelve to fifteen mnutes before the officers contacted
him However, no one testified he was using the bull horn for
that length of tine.



his signs and bul |l horn away, allowing himto access his wall et
nore easily. Wiile Oficer Guzman i nspected his |icense,
Denpsey reached in his pocket for his cell phone and said he
began to dial when the officers arrested him He testified that
he presunmed he was being i ssued a summons for assaulting a
gymmast .

The officers presented a different version of the incident.
O ficer Guzman testified that Denpsey’s use of the bullhorn
muf fl ed the voices of rally speakers, such that the speakers
could not be heard or understood. He added that he observed
Denpsey “pushing people and children out of the way to get
toward that stage.” On cross-exam nation, Guzman said he saw
Denpsey “push by children and adults.” Oficer Gyniew cz
testified he saw Denpsey “barging his way” through the gymasts,
stepping on their mats. Oficer Guzman stated he saw one not her
grab her child and yell sonething at Denpsey. At that point,
GQuzman testified that he believed he needed to intervene. He
approached Denpsey and asked to speak with him Denpsey
responded that it was his First Arendnent right to be there.
O ficer Guzman asked Denpsey to nove away fromthe crowd. He
was then joined by Oficer Gyniewcz.

O ficer Guzman said he infornmed Denpsey that he had
“crossed the line” by endangering the gymmasts. Denpsey denied

havi ng done so. The officer then asked to see Denpsey’s



identification. Denpsey asked whether he was under arrest. The
of ficer informed Denpsey that he was detained until the officer
coul d i ssue hima sumons. Denpsey responded that he was
calling his lawer. The officer told Denpsey he would serve him
a summons for disorderly conduct; Denpsey again said he was
calling his attorney, and attenpted to wal k away, while placing
his hand in his pocket. Oficers Guzman and G yni ewi czs grabbed
Denpsey’s arns for officer safety. While Denpsey struggled to
pul | away, a cellular phone fell out of his pocket. The officer
deni ed that he had threatened Denpsey with reckl ess endanger nent
or assault charges. He also denied that he had told Denpsey to
refrain fromusing the bullhorn. The officers did agree that
Denpsey stopped speaking into the bull horn once they nmade
contact with him

Bot h Denpsey and O ficer Guzman testified that in response
to the Allard group activities, sone rally attendees approached
the group. Denpsey testified that sone rally attendees cl apped
in response to his chants, assumng “we were with them” There
was no testinony that any of the rally attendees conplained to
the officers. The officers also did not suggest that other
attendees | ocated further away from Denpsey and his group were
unable to hear the rally speakers, who were at the tinme using

anplified equipnment setup for a |large open-air audi ence. The



officers thensel ves offered the only testinony that Denpsey and
his group disrupted the rally.

Mayor WIIliam Toor, the nmayor of Boul der, and Dougl as
Fel key, the coach of the perform ng gymasts, were the only
i ndependent witnesses to testify at trial. Myor Toor was in
attendance in order to introduce Strickland at the rally. He
deni ed hearing a bullhorn or wtnessing any commotion. Fel key
testified that he heard negaphones and saw soneone clad in a
waffle-man’s outfit and other individuals with gasmasks, but he
did not state that the bullhorns disrupted the rally or the
gymmasts. Fel key al so deni ed seeing anyone interfere with or
strike any of the gymmasts. He denied that the gymasts were
forced to | eave because of Denpsey’s disturbance, noting that
they routinely rolled up their mats and left imrediately after a
performance. Felkey testified that he saw a “scuffle” between
Denpsey and the officers. Oher than those individuals, no one
who was in attendance at the rally testified.

At the close of the People’s evidence, Denpsey noved orally
for judgnent of acquittal on all three charges. The trial court
granted his notion solely as to the resisting arrest charge, on
the basis of insufficient evidence. The court denied his notion
as to the other counts, although it found the question of
whet her Denpsey significantly disrupted the rally to be “a close

call.”



During the jury instruction conference, Denpsey proffered
several instructions, primarily raising an affirmative defense
relating to freedom of speech. He sought to have the court
instruct the jury that they could only convict himif they found
his activities were not protected by the state and federal
constitutions. The trial court refused the proposed
instructions, finding the statutes constitutional and the
instructions potentially msleading. The court did allow
Denpsey’s theory of the case instruction, which argued that
Denpsey was engaged in a constitutionally protected activity and
therefore did not unlawfully disrupt the assenbly or obstruct a
peace officer.

The jury convicted Denpsey on both counts. He subsequently
filed a witten notion, reasserting his request for judgnent of
acquittal and challenging his convictions on grounds of
i nsufficiency of the evidence. |In support of his notion,

Denpsey cited Flores v. City and County of Denver, 122 Colo. 71

220 P.2d 373 (1950) and In re Kay, 464 P.2d 142 (Cal. 1970). He
al so argued that the obstructing a peace officer charge was
untinmely fil ed.

Consi dering the evidence in the light nost favorable to the
Peopl e, and finding substantial and sufficient evidence to
support Denpsey’s convictions beyond a reasonabl e doubt, the

trial court denied the notion. The court agreed with Denpsey

10



that his right to be on the Mall was a “critical” right;
however, the court found that Denpsey had “sinply crossed the
line. "8
Denpsey appealed the trial court’s order, challenging the
constitutionality of the respective statutes as applied to him
as well as the sufficiency of the evidence supporting both
convictions.? Again, he offered Flores and Kay in support of his
ar gunent .

The district court rejected Denpsey’s contentions of error,

concl udi ng, anong ot her things, that the People had introduced

testinmony of police officers who testified that the bull horn was

8 The trial court inposed a fine of $300 plus $159 in court

costs. Denpsey does not chall enge that sentence.

® Denpsey | odged the following conplaints with the Boul der County
District Court:

1. Due process nandates that Denpsey be acquitted of the
di srupting | awmful assenbly charge given that the
record contains no evidence that he actually
“di srupted” any assenbly;

2. The unconstitutional application of the disrupting
| awful assenbly statute, section 18-9-108, agai nst
Denpsey by the Boul der Police, Boulder DA and trial
court require the district court to acquit himof the
di srupting | awmful assenbly charge;

3. The Boul der DA and trial court violate Denpsey’ s right
to due process of |law by addi ng the new obstructing
charge two busi ness days prior to trial

4. The unconstitutional application of the obstructing a
peace officer statute in this case by the Boul der
Police, Boulder DA and trial court require the
district court to acquit him of the obstructing
charge; and

5. The Boul der DA’s m sconduct in this case viol ated
Denpsey’s right to a fair trial and due process of
| aw.

11



so |l oud the speakers could not be heard; and that a reasonabl e
jury could find fromthe officers’ testinony that the bullhorn
interfered with the event. The district court also rejected
Denpsey’ s argunent that he had nerely exercised his
constitutional rights, concluding that the defendant’s rights
did not permt himto interfere with the rights of Strickland
supporters. The court found Fl ores distinguishable and refused
to apply Kay, characterizing the latter opinion as the

nonbi ndi ng authority of a different jurisdiction.

In addition, the court considered Denpsey’s constitutional
argunents: specifically, that the trial court commtted errors
of constitutional dinension by failing to give sone of his
tendered jury instructions; and that the obstruction statute was
unconstitutionally applied to him Addressing the first
argunent, the district court concluded that the trial court
properly excluded the proposed instructions, particularly in
light of the trial court allow ng Denpsey his theory of the case
instruction. Lastly, the court rejected Denpsey’s contention
that he was entitled to walk away fromthe officer given that he
was not under arrest. The court, instead, found that the
defendant’s actions in response to the officers’ attenpt to
detain himto issue a sutmmons justified the conviction.

Denpsey petitioned fromthe district court decision,

arguing that the court’s broad application of both statutes

12



infringed upon his right of free expression. W granted the
petition and now reverse the disrupting | awful assenbly
conviction, and affirmthe obstructing a peace officer
convi cti on.
I'1. DI SRUPTI NG A LAWFUL ASSEMBLY

The defendant argues that the application of the disrupting
| awful assenbly statute in this case violated his right to free
expression under both the state and federal constitutions. He
presents two argunments in support of his contention. He first
argues that the statute is a content-based restriction, the
application of which nust be supported by a conpelling state
interest narromy applied in the | east restrictive manner
possi ble, and justified by the | east restrictive neans of

0

advancing the state’s interest.!® In connection with this

argunent, he posits, anong other things, that the trial court

0 W note that the defendant’s argument is a restatenent of the
three-prong test the United States Suprenme Court has established
for evaluating the constitutionality of |egislation that
curtails certain fundanental |iberties, including free speech.
See, e.g., United States v. Playboy Entmt Goup, Inc.,

529 U. S. 803, 813 (2000). However, the defendant does not
chal l enge the statute’s constitutionality; rather, he chall enges
its application to the facts and circunstances of this case.

The defendant argues that the Peopl e prosecuted hi mbecause he
was the group | eader, and because he created an “unpl easant” or
“negative atnosphere” — neither of which rise to conpelling
interests of the state. These argunents, together with his
argunments that the officers did not enploy the |east restrictive
means of curtailing his activity overlap wth, and are resol ved
under his insufficiency of the evidence assertions.

13



shoul d have given certain affirmative defense instructions to
the jury. Denpsey next argues, in the alternative, that the
evi dence was insufficient to sustain the jury's concl usion that
he “significantly” disrupted or obstructed the rally. On the
| atter point, we agree.
A. The Statute is Not Unconstitutional As Applied to Denpsey
1. Background
There is an undeni abl e tensi on between activity
colloquially known as “heckling” and the right to carry on a
| awful assenbly. See Kevin Francis O Neill & Raynond Vasvari,

Count er - Denonstration as Protected Speech: Finding the Right to

Confrontation in Existing First Arendnent Law,

23 Hastings Const. L.Q 77, 78 (1995) (distinguishing “heckling”
from*“counter-denonstration”). Indeed, the tensionis — to sone
extent — the point of heckling. The dissenters seek to draw
attention to their activity and to present a contrasting
viewpoint. See Kay, 464 P.2d at 147, 1 Rodney A. Snolla, Snolla

& Nimer on Freedom of Speech 8 10: 37 (2005); Eve H. Lew n

Wagner, Note, Heckling: A Protected R ght or D sorderly Conduct?

60 S. Cal. L. Rev. 215 (1986).
The United States Suprene Court has acknow edged that one
of the goals of free speech may be to induce dissension.

Termniello v. Gty of Chicago, 337 U.S. 1, 4 (1949). The goal,

observed the Court, may be best served “when it induces a

14



condition of unrest, creates dissatisfaction with conditions as

they are, or even stirs people to anger.” 1d.; Texas V.

Johnson, 491 U.S. 397, 409 (1989). Although the Supreme Court
has not directly determ ned whet her heckling is a protected

right, see WAgner, supra, at 216, state courts have generally

hel d that “audi ence activities, such as heckling, interrupting,
harsh questioni ng, and booi ng, even though they may be inpolite
and di scourteous, can nonethel ess be consistent wth the thrust

of the First Amendnment,” Kay, 464 P.2d at 147; State v. Ervin,

40 S. W 3d 508, 515 (Tenn. Crim App. 2000) (declaring, “the
right to assenbly does not guarantee a silent neeting”).

That principle is tenpered, however, by the reality that
“the state retains a legitimate concern in ensuring that sone
individuals’ unruly assertion of their rights of free expression
does not inperil other citizens’ rights of free association and

di scussion.” Kay, 464 P.2d at 149; Mrehead v. State,

807 S.W2d 577, 580 (Tex. Crim App. 1991). Thus, the state may
legitimately enact and enforce | aws designed to nmaintain that
bal ance, so long as the |l aws are constrained to punish conduct,
not content of speech.

2. Conduct, Not Content

Col orado’ s Disrupting Lawful Assenbly statute proscribes

the rel evant conduct in the foll owm ng manner:

15



A person commts disrupting | awful assenbly if,
intending to prevent or disrupt any |awful neeting,
procession, or gathering, he significantly obstructs
or interferes with the neeting, procession, or

gat hering by physical action, verbal utterances, or
any ot her neans.

8§ 18-9-108, C. R S. (2004) (enphasis added). The question is
whet her this statute is sufficiently directed at conduct to
conport with constitutional concerns.

The California Suprenme Court reviewed its disruption
statute in Kay, 464 P.2d at 147-49, and found the statute
susceptible to unconstitutional application absent certain
protections in the formof jury instructions. The California
statute reads in pertinent part: “[e]very person who, w thout
authority of law, willfully disturbs or breaks up any assenbly
or neeting that is not unlawful in its character . . . is guilty
of a m sdeneanor.” Cal. Penal Code § 403 (West 2005)
(proscribes “disrupting a public assenbly or neeting”). The
court in Kay directed that, in order for the statute to be
applied constitutionally, the jury needed to focus on three
guestions: what was the nature of the assenbly or neeting; did
t he def endant know, or should he have known, that his conduct
viol ated an applicable custom wusage, or rule of that neeting;
and did the conduct significantly disrupt the neeting or

assenbly. Kay, 464 P.2d at 150.

16



Qur statute does not fall prey to the pitfalls of the
California statute in that it explicitly contains requirenents
that the defendant intends the disruption and that a significant
di sruption occurs. Hence, the elenents of the statute itself
| argel y address the Kay requirenents.

The statute’ s requirenent that a defendant “significantly”
di srupted a neeting or assenbly is sem nal because through that
word, the statute does inport a conduct conponent. ' W have
previously interpreted a city ordinance directed at the sane
end, though not in the disrupting a |lawful assenbly context, to
require a show ng of “actual disturbance” to sustain a
conviction. Flores, 122 Colo. at 73, 220 P.2d at 375
(addressing di sturbing the peace ordi nance that included
l[imting ternms requiring that the disturbance be, anong ot her
t hings, “tumultuous” or “loud or unusual”). W reasoned that
such an interpretation bal anced the conpeting interests by
protecting the peace of the residents of the Governor’s Mansion
against the right of citizens to “redress of grievance by

renonstrance.” 1d.

1 Here, the court gave no definition of “significant.” Such a
definition would assist juries in the future in determning
whet her the defendant’s disruption falls within the range
contenplated by the statute. 1In this context, “significant”
means “conduct that effectively inpaired, interfered with or
obstructed the due conduct of the neeting in a consequential,
significant or considerable manner.” See State v. Brand,

442 N. E. 2d 805, 811 (Chio C. App. 1981).

17



We view the unlawful disruption statute as simlarly
focused on punishnent for actual disruption. W note that, with
m ni mal variations, other courts have |ikew se adopted an act ual

di sruption standard. See State v. Ervin, 40 S.W3d at 520

(whet her a given conduct substantially inpairs a neeting depends
on the actual inpact of the m sconduct on the neeting); State v.
Li nares, 655 A 2d 737, 744 (Conn. 1995) (construing disturbing

| egi slative proceedings statute to require “specific intent to
interfere with the legislative process; actual interference with
the | egislative process; and causal connection between the

two”); Cty of Spokane v. MDonough, 485 P.2d 449, 450 (\Wash.

1971) (requiring further indication of the protester’s intent to
break up the nmeeting or otherw se deprive the speaker and the

audi ence of their rights to hear and speak); State v. Schw ng,

328 N. E. 2d 379, 386 (Chio 1975) (classifying as disturbance of

| awf ul assenbly, those disturbances that “cause a | awf ul

assenbl age to termnate in an untinely manner”). Appropriately,
the statute, thus, focuses on the conduct of the defendant — not
the content of his speech. Accordingly, we conclude that the
Col orado statute, because of its |anguage, can be applied in a
manner consistent with constitutional concerns, and was so
applied in this case.

B. Affirmative Defense Jury Instruction

18



The defendant argues that the statute could only be
narromy and constitutionally applied if the jury were
instructed that his right to free expression was an affirmative
defense to the charge. W disagree.

We find no error in the trial court’s rejection of the
defendant’ s tendered instructions, which would have interposed
an absolute affirmative defense that the defendant engaged in
the constitutionally protected expression of speech.'® Such an
affirmati ve defense would entirely negate the careful bal ancing

inherent in the statute and in cases interpreting simlar

12 Denpsey proposed, in pertinent part:
A suppl enent to the disrupting a | awmful assenbly
charge instructing the jury that if each el enment of
the offense is proved beyond a reasonabl e doubt, he
shoul d be convicted unless the jury finds “the
def endant has asserted an affirmative defense.”

2. An instruction that “[i]t is an affirmative defense to
the crime of disrupting a |awmful assenbly . . . that
t he Defendant engaged in the constitutionally
prot ect ed expression of speech on the Boulder Mall in
support of his political beliefs” under the federal
and state Constitutions;

3. An instruction that “[e] xpression of conservative or
Republican political views frequently invites disputes
in Boulder, CO " but “is neverthel ess protected from
governnment infringenent;”

4. Two instructions that even offensive or unpopul ar
speech are protected by the state and federal
constitutions and are not “automatically prohibited”
and;

5. That it is an affirmative defense to the crine of
disturbing a | awmful assenbly that the defendant
engaged the conduct under m staken belief that it did
not constitute a crinme and was protected by the state
and federal constitutions.
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statutes. See Huckl eberry v. People, 768 P.2d 1235, 1238 (Col o.

1989) (defining affirmative defense). The defendant did not
have an absolute right to do or say whatever he chose under the
gui se of freedom of expression. Wre we to approve such an
affirmati ve defense, the defendant’s constitutional rights to
free speech woul d be el evated over those of the speakers and
ot her participants, w thout any wei ghi ng of conpeting
consi derati ons.
C. Sufficiency of the Evidence

We now turn to defendant’s argunent that the People
i ntroduced insufficient evidence to sustain his disruption
conviction. The trial court denied Denpsey’s notions for
judgnents of acquittal under CGim P. 29. The district court
uphel d that ruling on appeal. Denpsey petitioned for certiorar
fromthat order. G ven that procedural posture, we reviewthe
record de novo to determ ne whether the evidence before the jury
was sufficient both in quantity and quality to sustain the

convictions. People v. Waggoner, 196 Col o. 578, 595 P.2d. 217

(Colo. 1979). The prosecution has the burden of establishing a
prima facie case of guilt, which requires introduction of
“sufficient evidence to establish guilt - no nore, no |less.”

People v. Bennett, 183 Colo. 125, 130, 515 P.2d 466, 469 (1973).

We have adopted the substantial evidence test, requiring that

the evidence viewed in the Iight nost favorable to the
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prosecution, be both “’substantial and sufficient’ to support
the defendant’s guilt beyond a reasonable doubt.” 1d. at 469;

Peopl e v. Batchelor, 800 P.2d 599, 604 (Colo. 1990). W also

review the trial court’s rulings on questions of |aw de novo.

Lewis v. Col orado Rocki es Baseball dub, Ltd., 941 P.2d 266

(Col 0. 1997).

We therefore proceed to exam ne the evidence in this case
to determ ne whether it satisfies the Kay three-pronged
anal ysi s.

1. Intent

Under the terns of our statute, the defendant nust intend
to disrupt the neeting. That elenent of the offense subsunes
two notions that other courts, beginning with Kay, have
identified as appropriate inquiries. First, the nature of the
assenbly or neeting defines the bounds of appropriate protest.
The standard is drawn “fromthe inplicit custons and usages or
explicit rules germane to a given neeting.” Kay, 464 P.2d

at 151; State v. McNair, 135 N.W2d 463, 465 (Neb. 1965)

(declaring that “what constitutes disturbing a | awful assenbly
is not susceptible to specific definition but nust depend to
sone extent on the nature and character of particul ar

assenbl age”). For exanple, while “the custons and usages at
political conventions nmay countenance prol onged, raucous,

boi st erous denonstrations as an accepted el enent of the neeting
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process;” the sane activity would offend “the custons and usages
of a church service.” Kay, 464 P.2d at 150. Courts generally
di stingui sh between an “open-air” neeting or assenbly, and a
“closed” or otherwise private affair. See id. at 145 (a |arge
July 4th celebration held at a public park contenpl ates opposi ng
vi ew poi nts); MDonough, 485 P.2d at 449 (assertion of opposing
vi ew point not unusual at political rally held at downtown

pl aza); State v. Sweet, 616 So.2d 114 (Fla. Dist. C. App. 1993)

(def endant singi ng nonconform ng songs at religious service not

protected speech); State v. Hardin, 498 N W2d 677, 681 (lowa

1993) (a paid political event held in an auditorium wei ghs

agai nst protecting boi sterous opposing view points); Carlson v.

Cty of Tallahassee, 240 So.2d 866 (Fla. Dist. C. App. 1970)

(uphol di ng di sturbing the peace conviction agai nst protester who
refused to abide by rule that no signs were permtted inside
muni ci pal stadiumreserved by political party to pronote its own
candi dates); Linares, 655 A 2d at 741 (speech given in Gllery
of Halls of the House of Representatives is not a “public
event”); Moirehead, 807 S.W2d at 579 (a structured sorority
meeting at a convention center does not anticipate protest).

As one court has noted, at a noisy open-air, partisan
event, where banners, and sl ogans and shouting are involved, and
the cromd is tacitly invited to denonstrate its approval of the

speaker and his party through appl ause, cheers and friendly
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expletives; it is to be expected that those of opposing views in
the audience are likely to convey vociferously their disapproval
in an orderly but vocal way. MDonough, 485 P.2d at 450.

In this case, the event was a political canpaign rally held
in an open-air venue. The rally was conducted at the Pear
Street Mall in Boul der, a downtown outdoor |ocation, and was
centered on support for various ballot initiatives and
congressional candidates. Tom Strickland, a candidate for
United States Senate, was scheduled to speak. Signs supporting
candi dates were planted on the nearby courthouse | awmn and
supporters of candidates were carrying simlar signs. The event
was opened to the public, and people could cone and go at will.
The preponderance of the attendees were supporters of candi date
Stri ckl and.

At such an event, the custom or usage antici pates that
persons with opposing views woul d appear and seek to voice
opposition either to the ballot initiatives or the speakers.

I ndeed, “it is rare where controversial topics are discussed
that an outdoor crowd does not nutter, mll about, push, shove,

or disagree . . . with the speaker.” See Schwi ng, 328 N. E. 2d

at 385. Therefore, the nature of the neeting in this case
antici pates dissent — even disruptive dissent. However, that
concl usi on does not resolve the issue. Ooviously, even in the

case of an outdoor rally, sone conduct may exceed the bounds of
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perm ssi bl e dissent. The defendant’s conduct may nevert hel ess
violate the statute if he was aware of the likelihood that his
conduct exceeded the custonms of such a rally and substantially
interfered with it.

Once the nature of the event is clear, the second question
beconmes whet her the defendant intended to disrupt that event -
or, stated otherw se, whether the defendant was aware that his
conduct was inconsistent wwth the custons of the assenbly and
whet her he thereby intended his conduct to disrupt the assenbly
significantly. Al though the record does not indicate whether
menbers of the audi ence other then Denpsey and his associ ates
carried or used bullhorns, the record does reflect that the
officers did not initially tell Denpsey that he could not use
the bull horn. Denpsey did admt at trial that he did not
normal ly use a bullhorn at rallies, thereby denonstrating sone
awar eness on his part that his conduct was inappropriate for
such an event. On the other hand, we cannot say as a matter of
| aw that the use of a bullhorn at a noisy open-air political
rally falls outside the range of acceptable protest activity at
such an event. Cf. Ervin, 40 S.W3d at 520 (use of bullhorn to
shout, “Stop killer cops!” exceeded perm ssi bl e conduct at

funeral service commenorating police officer); Hamlton v. Gty

of Montrose, 109 Col o. 228, 230, 124 P.2d 757, 758 (1942)

(def endant speaking into | oud speaker, broadcasting his
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preachi ng and announcenents of religious services on main

busi ness streets during business hours). One mght certainly
envi si on circunstances where even supporters at the rally could
use bull horns to chant support. Instead, we nust determ ne
whet her the evidence at trial proved that Denpsey’ s use of the
bul l horn actually inpaired or otherw se significantly disrupted
the rally.

2. Significant disturbance

Even viewi ng the evidence in the |ight nost favorable to
the People, we are not satisfied that the People introduced
sufficient and substantial evidence to prove beyond a reasonabl e
doubt that Denpsey significantly obstructed the rally. The
Peopl e suggest two alternative theories of conduct that would
support the conviction: speaking into the bull horn, and
di srupting the gymasts. The evidence is not sufficient and
substantial on either ground.

Denpsey testified that he was contacted by police after he
spoke two phrases into the bullhorn, “Lawer Lobbyist” and
“Toxic Tom” The People presented evidence that the defendant
was at the rally for twelve to fifteen m nutes before the
officers contacted him and then, attenpted to infer fromthat
tenporal evidence that the defendant was using the bullhorn for
the entire period. However, no witness for the People suggested

that to be the case; and significantly, none of the officers
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made any assertion to that effect. See Linares, 655 A 2d at 746

(citing time, duration and intensity of disruption). Moreover,
no prosecution witness testified that Denpsey had persisted in
using the bullhorn after he was told to stop. Oficer Guzman
even deni ed that he had adnoni shed Denpsey to stop using the
bul I horn. See Kay, 464 P.2d at 152 ("in circunstances where the
appropriate standard of conduct lies in doubt, a warning and a
request that defendants curtail their conduct, either by
officials or | aw enforcenent agents should precede arrest or
citation”); Hardin, 498 N.W2d at 678-9 (noting arrest
consistent with protocol established by event organi zers whereby
any one disrupting the speech would be asked to sit down and be
quiet, asked to leave if they did not do so, and arrested by

city police officers only as a last resort); State v. Brand,

442 N. E. 2d 805, 811 (Chio Ct. App. 1981) (citing three separate
requests by police for defendant to be quiet).

Furthernore, the record contained insufficient evidence
fromattendees to establish significant disruption. Denpsey did
testify that in response to his use of the bullhorn, sone
menbers of the crowd cl apped and ot hers approached his group.
There was no evidence that the rally stopped, or was
interrupted. W note further that, other than the three
of ficers who approached Denpsey, there is no other evidence of

i ndi vi dual s who conpl ai ned about Denpsey. Certainly, testinony
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fromthe arresting officers is probative, but not dispositive on
the i ssue of whether the disruption was “significant.” Between
200 and 500 people were in attendance; two other individuals
testified, and neither indicated that the bullhorn disrupted the
rally. The officers approached Denpsey and stood in the
vicinity of the bullhorn. Their testinony, w thout nore, cannot
support a conclusion of significant disruption. In addition, we
note that O ficer Guzman stated in his arrest affidavit and at
trial that he only recognized the need to intervene when he saw
Denpsey and his group endanger the perform ng gymasts; and not
because he was di srupting the assenbly by speaking into the
bul | hor n.

Finally, the evidence indicated that at the tinme the
def endant spoke into the bullhorn, the primary speaker,
Strickland, had not appeared on stage (nor had Robert Redford).
Mayor Toor, who introduced Strickland, testified he did not hear
or witness any disturbances. The record is undisputed that
Denpsey’s activity was directed at Strickland. Yet no evidence
at trial indicated that Strickland s speech was interrupted,
even mnimally, by Denpsey’ s display.

Wth respect to the theory that the evidence is sufficient
to support the conviction on the basis that the defendant
di srupted the gymasts, Oficer Guzman wote in the arrest

affidavit that Denpsey:
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Pushed the children aside as they were junpi ng and

| andi ng on the pads. Oficer Gyniewicz and | saw

this. | believe that this placed the children in

danger, because any one of the children could of [sic]

| anded on the ground possibly causing severe injury.

M. Denpsey and his group did not seemto care about

this as they stood on the pads and continued to

di srupt the Strickland canpaign . . . | told himhe

crossed the line when he placed the children who were

doi ng gymastics denonstration in danger

At trial, the coach of the gymasts, Fel key, provided

testinmony contradi cting Guzman’s contentions that the defendant
had endangered the gymnasts. Felkey testified that his
attention was focused on the gymmasts “at all tinmes.” He denied
seei ng the defendant or nenbers of his group step on their pads
and al so denied that the group was forced to | eave as a result
of the defendant’s activities. |In fact, Felkey testified that
the gymmasts usually collect their equi pnent and vacate the
scene imedi ately after performances.

Fel key’ s testinmony on that point was semnal. He was
charged with supervising the gymmasts, and had every reason to
be paying close attention. Furthernore, the People never argued
that the assenbly Denpsey was charged with disrupting was the
gymmastics performance itself. Rather, the allegation was that
Denpsey’s actions with respect to the gymasts disrupted the

larger rally. No one testified that anything that occurred

bet ween Denpsey and the gymasts disrupted the rally.
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At bottom the evidence justifying the defendant’s
conviction for obstructing a | awful assenbly was not sufficient.
The trial court declared the matter a “close call.” W
therefore reverse the defendant’s conviction for disrupting a
| awf ul assenbly.

[11. OBSTRUCTI NG A PEACE OFFI CER

Denpsey nmakes a series of constitutional argunents
regarding his conviction for obstructing a peace officer.

Basi cal |y, he argues that everything he did was constitutionally
protected and cannot formthe basis of a conviction for
obstruction. To the contrary, we conclude that the evidence is
sufficient to support the jury' s verdict that Denpsey know ngly
obstructed enforcenent of the penal |aw as required by the
statute, and we therefore sustain the conviction.

A. Physical Interference or Use of an Cbstacle

C(bstructing a peace officer is defined in the foll ow ng
manner :

A person commits obstructing a peace officer

when by using or threatening to use violence, force,

physi cal interference, or an obstacle, such person

knowi ngly obstructs, inpairs, or hinders the

enforcenment of the penal |aw or the preservation of the

peace by a peace officer, acting under color of his or

her official authority.

§ 18-8-104(1)(a), C.R'S. (2004).%

13 W& note that the jury instruction omtted a portion of the
statute, to wit: “A person conmts obstructing a peace officer

29



As the defendant notes, the statute identifies specific
means by which his conduct m ght obstruct a peace officer.
Pertinently, since there was no allegation of actual force or
vi ol ence, the defendant nust have used “an obstacle” or
“physical interference” to obstruct the officer’s performance of
his duty. The statute provides sone guidance as to the neaning
of “obstacle,” and “physical interference” since it requires
conduct that is of sufficient magnitude to “obstruct, inpair or
hi nder” enforcenent of the officers’ duty. The obstacle or
physi cal interference may not be nmerely verbal opposition. See

Norwell v. City of Cincinnati, 414 U S. 14 (1973) (hol ding that

“one is not to be punished for nonprovocatively voicing his
objection to what he obviously felt was a highly questionable

detention by a police officer”); State v. Srnsky,

582 S.E.2d 859, 421 (WVa. 2003) (declaring, “The freedom of
i ndividuals verbally to oppose or challenge police action

wi t hout thereby risking arrest is one of the principal
characteristics by which we distinguish a free nation froma

police state”).' However, while individuals may not be punished

when, by using or threatening to use violence, force,
physi cal interference, or an obstacle, such person . :
However, no party raised that om ssion at any point in this
proceedi ng, and we thus decline to address it.
4 The Model Penal Code expresses sinmilar policy basis for a
narrow construction. The drafters state, “The judgnent
underlying[] curtail ment of coverage is that authorizing
crimnal punishnment for every trivial act of resistance would
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for nmere verbal opposition to police authority, the statute does
include within its anbit “use” as well as “threat” of physical
interference or obstacle. Thus, whereas nere renonstration does
not constitute obstruction, conduct constituting use or threats
of “physical interference” or “an obstacle” do.

Al t hough no cases exactly address the facts presented in
this case, the consensus anong courts grappling with simlar
statutes is that where the statute punishes both “threats” and
“use” of physical interference and obstacle, neither “physical

contact” nor actual physical interference is required. See

Chri stopher Hall, Annotation, Wat constitutes Cbstruction or

Resisting Oficer, in Absence of Actual Force, 66 A L.R 5th 397

(2005) (noting that state obstruction and resisting arrest
statutes do not require physical altercation). M chigan, for

i nstance, adopted the view that “actual physical interference is

invite abusive prosecution.” See MP.C. § 242.1, Explanatory
Note for 88 242.1-242.8. The drafters therefore exclude from
the code’s range, liability for “nonviolent refusal to submt to
arrest and such mnor acts as running froma policeman or trying
to shake free of his grasp.” See MP.C. § 242.1 (“A person
obstructs, inpairs or perverts the adm nistration of |aw or

ot her governnental function by force, violence, physical
interference, or obstacle, breach of official duty, or any other
unlawful act.”). Like the drafters of the MP.C., by punishing
“physical interference” or an “obstacle”, the Col orado General
Assenbly envisioned a limted range of conduct for which the

def endant nmay be punished. Unlike the MP.C., however, the
statute punishes “threats” as well as “use” of physical
interference or obstacle. Thus, the General Assenbly therefore
intended to include a broader range of conduct by the defendant
that | eads to obstruction.
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not necessary because case |aw instructs that an expressed
threat of physical interference, absent actual physical

interference is sufficient . . . .” See People v. Philabun

602 N.W2d 371, 375 (Mch. 1999). 1In addition, the court
preferred to eval uate each case on its own facts, noting that in
sone instances, even verbal conduct absent threat may be
sufficient “if coupled with refusal to conply with the officer’s
orders.” 1d. Accordingly, actual physical interference is not
a prerequisite to conviction, as long as the suspect’s actions
are “calculated in any appreci abl e degree to hanper or inpede

the police in the performance of their duty as they sawit.”

See State v. Manning, 370 A 2d 499, 503 (N.J. Sup. C&. App. Dv.

1977); see also Brown v. City of Danville, 606 S.E. 2d 523, 597

(Va. Ct. App. 2004) (holding obstruction does not require actual
or technical assault upon the officer but does require an *act
clearly indicating an intention on the part of the accused to
prevent the officer fromperformng his duty, as to ’'obstruct’
ordinarily inplies opposition or resistance by direct action.”).
Li kew se, in construing a statute simlar to ours, the Nebraska
Suprene Court required proof of “physical conduct’ in the sense
that it was an act which had material, substantive, and

obj ective existence.” See Inre R chter, 415 N W2d 476, 478

(Neb. 1987). The court made cl ear, however, that “physical

interference” need not be “physical contact,” and may i ncl ude
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flight in disobedience of the officer’s lawful order to stop.

See id.; State v. Oaen, 580 N.W2d 566 (Neb. C. App. 1998); see

al so People v. Vargas, 684 N. Y.S. 2d 848, 850 (NY. &im C.

1998) (“physical interference” does not require “physical
contact”).

Thus, al though nmere verbal opposition alone nay not
suffice, a conbination of statements and acts by the defendant,
including threats of physical interference or interposition of
an obstacle can formthe crinme of obstruction. The statute
clearly targets conduct by the defendant evidencing both that he
enpl oyed or threatened use of “physical interference” or an
“obstacle” and that he “know ngly” obstructed the enforcenent of
the penal |aw by a peace officer who was “acting under color of
official authority.” Consequently, the People have the burden
of denonstrating that the officer had the authority to issue the
commands at the tinme of the encounter and that the defendant had
a corresponding obligation to conply. W find sufficient
evidence in the record to support that concl usion.

B. Sufficient Evidence of Qbstacle or Physical Interference

The obstruction statute contains the essential elenents
t hat the defendant know ngly obstructed the “enforcenent of the
penal law by an officer acting under “color of official
authority.” “Penal Law’ ordinarily refers to | aw which inposes

a penalty. See People v. Shockley, 41 Colo. App. 515, 516, 591
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P.2d 589, 591 (Colo. App. 1979). The term “enforcenent” in the
statute includes “those activities which a peace officer is
under a duty to performin order to give effect to the penal
law.” See id. at 591. An officer is authorized to “stop any
person who he reasonably suspects is commtting, has conmmtted,
or is about to commt a crine . . . to give his nane and
address, identification if available, and an explanation of his

actions.” See 8§ 16-3-103(1), C R S. (2004); see also People v.

Archuleta, 616 P.2d 977, 980 (Colo. 1980) (“The police may
detain and require identification of a person if they have a
reasonabl e suspi ci on, based on objective facts that the person
is involved in crimnal conduct.”). W have held that [t]o
justify such a limted intrusion, a police officer must have an
articulable and specific basis in fact for suspecting that
crimnal activity has occurred or is about to take place .

.” See People v. Wells, 676 P.2d 698, 71 (Colo. 1984). Thus,

the officer’s command nust be attached to performance of an
of ficial function such as an investigatory stop that is
justified by articul able basis in fact.

Additionally, the officer nust be acting under “col or of
official authority.” As such, the People nust denonstrate that
the officer exercised “judgnment in good faith based upon

surroundi ng facts and circunstances that an arrest should be

made by him” § 18-8-103(2) (defining “color of official
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authority) (enphasis supplied). Inportantly, “color of official
authority” does not require that the defendant be placed under
custodial arrest in the traditional sense of that termto
trigger the possibility of obstruction charges. Under Col orado
law, “arrest” includes non-custodial arrests, which involve only
tenporary detention for the purpose of issuing a sumobns. See

People v. Bl ands, 884 P.2d 312, 316 (Col o. 1994).

The evidence at trial proved that Denpsey refused to
cooperate with the officers in several ways: (1) Denpsey
refused to provide his identification for the officers to wite
hi ma summons; (2) Denpsey stated repeatedly, instead, that he
needed to speak with his | awer; (3) Denpsey wal ked away,
pl aci ng his hands in his pockets; and (4) he struggled with the
officers after they had grabbed his arns for their own safety,
still refusing to cooperate with their attenpts to issue hima
sunmons.

Denpsey woul d have this court anal yze each segnment of
conduct separately, enphasizing the question of whether he had
the legal right to engage in each activity. That approach is
neither legally nor practically correct. The governing analysis
| ooks to the totality of the circunstances, not segregated

instances. ! That totality analysis similarly controls the

15 | ndeed, application of the standard urged by Denpsey is even
unsupported by the authority on which he relies. For instance,
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appel l ate review of whether the officer nade a “good faith”

determ nation that the defendant should be arrested. See Peopl e

v. Altman, 938 P.2d 142 (Col o. 1997) (applying objective
reasonabl e standard).

Here, the evidence, when viewed in its totality, indicates
that the officers saw Denpsey speaking into a bull horn and
nmoving rapidly through the cromd. The officers observed Denpsey
for several m nutes before approaching him They testified that
t hey believed he was endangering the gymasts and interfering
with the rally. Upon contacting him the officers asked to
speak with Denpsey away fromthe crowmd. Denpsey initially
objected. The officers stated their reasons for seeking to
i ssue hima summons. Denpsey continued to resist, exceeding the
bounds of | awful conduct by nounting several roadblocks to the
officers’ execution of their duty. Denpsey refused to conply
with the officers’ requests for identification; and he sought to

wal k away fromthe officers, repeatedly stating that he w shed

he cites Enright v. Goves, 39 Colo. App. 39, 560 P.2d 851
(1977), in which the court of appeals held that failure to
provi de identification does not constitute a crinme. However,
that case did not involve the obstruction statute and is

di stingui shable for other reasons as well: the officer did not
convey that they required the defendant’s identification for
pur pose of issuing a sumons, and the defendant did not attenpt
to | eave the scene or struggle wth the officers. Likew se,
Buckl ey v. Anerican Constitutional Law Found., Inc.,

525 U. S. 182 (1999) is also inapposite. In that case, the Court
struck a Col orado statute that required persons circulating
initiative petitions to wear identification badges.
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to call his attorney. Lastly, he reached into his pocket in a
manner that the officers later testified they believed to be
potential ly threatening.

We enphasi ze that, for purposes of this analysis, we need
not conclude, based on later trial evidence, that Denpsey
actually commtted the crinme for which the officers sought to
detain him W |ook, rather, to whether, at that nonent in
time, the officers had a sound articul abl e suspicion of crimnal
activity. The evidence sufficiently supported the concl usion
that the officers had such a suspicion, and that Denpsey’s
conduct violated the obstruction statute.

1. CONCLUSI ON

We hold that our disrupting |awful assenbly statute was
constitutionally applied in this case, but the People
nonet hel ess failed to present substantial and sufficient
evidence to prove that the defendant significantly disrupted a
| awf ul assenbly beyond a reasonabl e doubt. W therefore reverse
Denpsey’s conviction for that offense. On the other hand, we
accept neither the | egal nor the factual assertions of the
defendant as to the conviction for obstructing a peace officer,
and accordingly sustain that conviction. W remand the case to
the trial court for further proceedings consistent wwth this

opi ni on.
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JUSTI CE BENDER concurring in part and dissenting in part.

To be consistent with First Amendnent principles, the
majority applies the three elenents test articulated in the
sem nal case of In re Kay, to determ ne that Denpsey’s
conviction for disrupting a | awmful assenbly is not
supported by sufficient evidence. 464 P.2d 142 (Cal.

1970). However, the majority fails to require, as Kay
does, that the jury consider these very sanme elenents in a
prosecution for disrupting a |awful assenbly when the
defendant clains he is exercising his constitutionally
protected free speech rights. 1d. at 153. In ny view, Kay
protects a defendant’s fundanental First Amendnent
guarantees in a crimnal prosecution for disrupting a

| awf ul assenbly by ensuring that a defendant be crimnally
puni shed for his conduct and not for the content of his
expression. Thus, | would apply the full Kay holding to
this case and require that the jury be instructed on al
the el enents, not sinply those found in the Col orado
statute. Therefore, while | concur in the nmgjority’s
conclusion that there was insufficient evidence to convict
Denpsey for disrupting a |awful assenbly, | respectfully

di ssent to part Il A 2 of the opinion because | do not



believe that the statute, as witten, can be applied in a
constitutional manner.

The First Amendnent contains conpeting constitutional
principles. It protects the rights of people to gather
peacefully in a public neeting while at the sane tine
protects the rights of dissenters to speak up and express
di sapproval of the very assenbly which is protected. “The
rights of free speech and assenbly, while fundanental in
our denocratic society, still do not nean that everyone
with opinions or beliefs to express nay address a group at
any public place and at any tinme. The constitutional
guarantee of liberty inplies the existence of an organi zed
soci ety maintaining public order, w thout which |iberty
itself would be lost in the excess of anarchy.” Cox v.

Loui siana, 379 U S. 536, 554, 85 S.Ct. 453, 464, 13 L.Ed.2d
471 (1965). Neither right is nore inportant than the other
and each shoul d be guarded cl osely.

Legi sl atures, such as Col orado’s, have enacted
statutes that protect the rights of those who have | awfully
assenbl ed from having their assenbly disturbed by an unruly
contingent of malfeasants. Section 18-9-108 provides that
a person disrupts a lawful assenbly if he intends to

di srupt a neeting by significantly obstructing or



interfering with the meeting by any means.! These statutes
have not gone w thout thorough exam nation fromthe courts
to assure that a defendant who is charged under such a
statute is not punished for the nessage he delivers but for
t he conduct that occurs.

In a simlar case, the California Suprenme Court
westled with the application of a disruption statute? to a
group of individuals who engaged in clapping and shouting
during a Congressman’s speech at a Fourth of July
cel ebration. Kay, 464 P.2d at 145. That court recogni zed
that “[a]udience activities, such as heckling,
interrupting, harsh questioning, and booi ng, even though

they may be inpolite and di scourteous, can nonethel ess

! Section 18-9-108 states:

A person commts disrupting | awful assenbly if,
intending to prevent or disrupt any | awful
meeti ng, procession, or gathering, he
significantly obstructs or interferes with the
nmeeti ng, procession, or gathering by physical
action, verbal utterance, or any other neans.
21 agree with the majority that the disruption statute in
Kay is different fromColorado’s in that it does not
require that the defendant intend to disrupt the assenbly
or that a significant disruption occur. California Penal
Code section 403 states: “Every person who, w thout
authority of law, willfully disturbs or breaks up any
assenbly or neeting, not unlawful in its character
is guilty of a msdeneanor.” Kay, 464 P.2d at 146.
However, the inclusion of some, but not all, of the factors
articulated in Kay does not elimnate ny concern that the
statute may be unconstitutionally applied.



advance the goals of the First Amendnent.” |d. at 147.
But, at the sanme tinme, “the state retains a legitimte
concern in ensuring that sone individuals unruly assertion
of their rights of free expression does not inperil other
citizens’ rights of free association and discussion.” |d.
at 149.

Thus, in order to apply the disruption statute in a
constitutional manner, that court required three el enents
to be net: 1) the defendant nust have substantially
i npai red the conduct of the neeting; 2) by an intentional
act; and 3) in violation of inplicit custonms or explicit

rules of the neeting or |awful assenbly known by a

reasonabl e person. |d. at 150; McMahon v. Al bany Unified

School Dist., 129 Cal. Rptr. 2d 184 (Cal. C. App. 2002)

(dunmping trash not a legitimte el enent of school board
meeting held in el enentary school cafeteria).?

Turning to the | anguage of our disruption statute, it
only requires that the defendant intend to prevent or

disturb a neeting by “significantly obstruct[ing] or

® A nunmber of other state courts have followed this three
part bal ancing test set forth in Kay. See e.g., State v.
Ervin, 40 S.W3d 508 (Tenn. Crim App. 2000); State v.
Hardin, 498 N.W2d 677 (lowa 1993); Mrehead v. State, 807
S.W2d 577 (Crim App. Tex. 1991); State v. Schw ng, 328
N.E. 2d 379 (Ohio 1975); City of Spokane v. MDonough, 485
P.2d 449 (Wash. 1971).




interfere[ing] with the neeting.” § 18-9-108. There is no
requi renent that the jury also consider the defendant’s
conduct in light of the nature of the assenbly and whet her
hi s conduct, and not his speech, violates the custons or

rul es of that assenbly or neeting.

This third requirenent identified in Kay provides the
necessary elenent for a jury to bal ance the free speech
rights of a defendant and the rights of others to assenbl e.
Wthout this requirenent it is entirely conceivable that a
person could be convicted for disruption sinply by
expressing a dissenting view at a public neeting. The
person has the intent to disturb the neeting by expressing
a discordant view, and may either speak for a long tinme, or
bring to light new information, which interferes with or
may even stop the meeting.* Thus, while the individual
participated in the neeting in the sanme manner as all the
others, a jury could convict based on the outcone of the
def endant’ s speech and not his conduct. O, as

contenplated by the facts in this case, a person may

“ See State v. Kane, 696 A. 2d 108, 115 (N.J. Super. Ct. App.
Div. 1997) (principal disturbance was caused by the police
arresting and renoving the defendant from public neeting
after the defendant |oudly asked to be recogni zed and was
refused by the chairman; thus, application of the

di sturbance statute violated the defendant’s free speech
rights).




express a dissenting view at a political rally which
obstructs the nessage delivered by the main speaker.
However, in such instances, the person’s conduct of yelling
at the speaker at an inopportune tinme during the speech is
no different than where the speaker’s supporters cl ap,
cheer, and nake other noises in support of the speaker.

The i ndividual becones powerless to express his
beli efs when the governnment punishes himfor speaking out
agai nst the views of others. Wile the First Amendnent
protects the right to assenble, it also protects the right
of the individual to protest that very assenbly. For sone,
this may be the only way in which they are able to express
their views. Therefore, a careful balancing is required to
ensure that a conviction is based upon the defendant’s
active conduct and not the content of his speech.

Thus, it is critical that the jury consider the
defendant’s conduct in light of the type of assenbly.
Under the plain | anguage of our disruption statute, a
def endant coul d be convicted for speech that is
constitutionally protected because the jury is not required
to consider this critical third elenment. To avoid this
possi bl e outconme, the jury must consider the nature of the
meeting or gathering and the |evel of disruption that could

be expected -- not sinply whether a person’s behavior is



di scourteous or rude and thus disrupts the assenbly or
meeting which, by its very nature, may be a disorderly

event. Sate v. Ervin, 40 SSW3d at 519 (“A |l evel of

di sruption to be expected at an outdoor political gathering

is not what woul d be reasonably expected at a
menorial for slain officers.” (Internal citations
omtted)).

The majority applies the conplete Kay standards to
determ ne whet her there was sufficient evidence to support
a conviction but does not require that the jury be
instructed on those standards. According to the mgjority
opi nion, an appellate court is to apply the Kay bal anci ng
test to determne if there is sufficient evidence to uphold
a conviction. However, a jury is not required to consider
t his hei ghtened standard when deci di ng whether to convict.
For purposes of judicial econony and to protect a
defendant’s first anmendnent rights, it is only |logical that
the jury should al so be instructed concerning the very sane
el ements used to review for the sufficiency of the
evidence. Only in this way can a protestor’s conviction
rest on firmconstitutional grounds and be based upon
actual conduct and not the content of protected speech.

In addition to the statutory requirenents as di scussed

by the majority, | would also require the jury to be



instructed that it should consider the defendant’s conduct
in light of the type of assenbly and irrespective of the
content of the defendant’s nessage. Therefore |
respectfully dissent to part Il A2 of the majority’s
opi ni on. However, because | agree with the majority’s
application of the Kay standards when reviewi ng for the
sufficiency of the evidence in this case, | concur inits

j udgnent .



