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No. 04SC320, Aloi v. Union Pacific RR - Trial court did not
abuse its discretion in providing the jury with an adverse
inference instruction, repeating the adverse inference
instruction, and interrupting a cross-exam nation to give the
i nstruction.

Petitioner Frank Al oi brought a personal injury action
agai nst Union Pacific Railroad (UP). Prior to trial, UP destroyed
docunents relevant to the litigation. As a sanction for
spoliation of evidence, the trial court instructed the jury it
could draw an inference that the evidence contained in the
destroyed docunents woul d have been unfavorable to UP. The trial
court gave the adverse inference instruction three tinmes, one tine
interrupting a cross-examnation to provide the instruction. The
jury returned a verdict for Aloi, and UP appeal ed. The court of
appeal s reversed the trial court’s judgnent. The Suprene Court
granted certiorari.

Upon review, the Supreme Court first concludes that the trial
court did not abuse its discretion by providing the jury with an
adverse inference instruction as a sanction for the spoliation of

evi dence where it found that UP willfully destroyed rel evant
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evi dence, which otherw se naturally would have been introduced at
trial. Second, the Supreme Court holds that the trial court did
not abuse its discretion by repeating the adverse inference
instruction because the trial court addressed appropriate
objections and articul ated the reasoning for its decision; nor did
the trial court abuse its discretion by interrupting the cross-
exam nation because it acted to renedy prejudice and therefore did
not depart fromthe required inpartiality so as to deny the
defendant a fair trial

The Suprenme Court affirns the court of appeals’ hol ding that
the trial court did not abuse its discretion by inposing an
adverse inference instruction, and the Suprene Court reverses the
hol ding that the trial court conmtted reversible error in the
manner in which it gave the adverse inference instruction. The
Suprene Court remands the case to the court of appeals for

consi deration of the remaining issues.
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| . I'ntroduction

Frank Aloi tripped over a | oose rubber mat and was injured
whil e working as a conductor for Union Pacific Railroad (UP)
Al oi brought a personal injury action against UP. Prior to trial,
UP destroyed docunments relevant to the litigation. As a sanction
for spoliation of evidence, the trial court instructed the jury it
could draw an inference that the evidence contained in the
destroyed docunents woul d have been unfavorable to UP. The trial
court gave the adverse inference instruction three tinmes, one tine
interrupting a cross-examnation to provide the instruction. The
jury returned a verdict for Aloi, and UP appeal ed. The court of
appeal s reversed the trial court’s judgnent and held that the
trial court did not err inits decision to give an adverse
inference instruction, but the trial court commtted reversible
error in the manner in which it gave the instruction. W granted

certiorari.?

1 W granted certiorari on the follow ng issues:
1. Where the trial court found that the defendant had
willfully destroyed rel evant evidence and correctly
determ ned that an instruction on spoliation of evidence was
thus warranted, did the court err in repeating such
instruction during the course of trial as a sanction for
defendant’s destruction of evidence.
2. Whether the trial court inproperly instructed the jury it
coul d draw an adverse inference from defendant’s m ssing
docunent s.



Upon review, we first hold that where the trial court found
that UP had willfully destroyed rel evant evidence, the trial court
did not abuse its discretion by providing the jury with an adverse
inference instruction. Second, we hold that the trial court did
not abuse its discretion by repeating the adverse inference
instruction and by interrupting a cross-exam nation to give the
instruction. W affirmin part and reverse in part the decision
of the court of appeals, and we remand the case to the court of
appeal s for consideration of remaining issues.

1. Factual and Procedural History

On August 27, 1998, Union Pacific Railroad (UP) assigned
Frank Aloi to conduct a train fromMNorth Platte, Nebraska to
M ssouri Valley, lowa. Before the train departed, Aloi tripped
and fell while descending interior stairs on the | oconotive.

After examning the stairwell, Al oi discovered a | oose rubber mat,
whi ch covered a vertical riser on a step.

After Aloi told the | oconotive’ s engineer that he had tripped
on the | oose rubber mat, the engineer inspected the stairwell.
Later that day, Al oi tel ephoned the UP nanager of yard operations
and reported that he had tripped on the stairs. Wthin a couple
hours of receiving Aloi’s phone call, the UP yard manager and a UP
saf ety manager inspected the | oconotive and took photographs.

Later that day, the | oconotive engineer conpl eted an engi neer’s



i nspection formon which she docunented the | oose mat as a
“tripping hazard.”

The norning after Aloi returned fromhis shift, he filed a
personal injury report with UP stating that he had tripped on a
| oose rubber riser and had sustained injuries. Wthin a week of
the accident, Aloi’s attorneys notified UP that Aloi would file a
personal injury claimagainst the railroad.?

During discovery, UP was unable to produce several docunents
that pertained to inspections and mai ntenance perforned on the
| oconotive prior to Aloi’s fall and docunents that pertained to
i nspections and mai nt enance perfornmed on the | oconotive after
Aloi’s fall. Federal railroad and | oconotive safety standards
require carriers to make inspection reports and nmaintain the
records for 92 days. 49 C.F.R § 229.21 (2005).%® Pursuant to this
regul ation, UP enploys a 92-day docunent retention policy. Wen
soneone reports an accident, a UP clains agent should recover the
rel evant records before the 92-day period expires in order to
prevent their destruction. Because of a failure that UP
attributed to a change in personnel, the clains agent assigned to

follow Aloi’s accident did not collect the inspection reports or

2 ANloi filed suit pursuant to the Federal Enployers’ Liability Act,
45 U. S.C. 8 51 et seq. (2005 and the Federal Loconotive

| nspection Act, 49 U S. C. 8 20701 et seq. (2005).

3 Where statutes have remai ned substantially unchanged since the
events at issue, for the reader’s convenience, this opinion cites
to the current codification.



ot her mai nt enance records concerning the |oconotive before the 92-
day period expired. Consequently, UP destroyed the docunents.

Before trial, UP filed a nmotion in |imne to exclude evidence
or argunents regarding the m ssing docunents. In turn, Aloi filed
a notion requesting that the trial court provide the jury with an
adverse inference instruction regarding spoliation of evidence
both at the close of Aloi’s case-in-chief and at the cl ose of al
evidence with the other jury instructions. The trial court denied
UP's notion and granted Aloi’s notion, ruling that it would
instruct the jury that it could draw an adverse inference that the
evi dence contained in the m ssing docunents was unfavorable to the
railroad.

Subsequently, UP amended its answer and adm tted negligence
in failing to properly inspect and maintain the stairwell. UP
however, denied that its negligence caused Aloi’s injuries and
argued that, froma human factors perspective, Aloi’s foot woul d
not have contacted the riser and caused himto fall. The trial
was limted to determ ning causati on and damages.

On the norning trial began, UP renewed its notion in |imne
and argued that because it conceded negligence, the m ssing
docunents were not relevant to any issue at trial and evidence
regardi ng the m ssing docunents would only serve to prejudice UP

The trial court denied this notion.



Al though during pretrial the trial court ruled on the adverse
i nference instruction w thout making any specific findings, before
the trial court first gave the adverse inference instruction, the
trial court stated, “It’s reasonable . . . to infer that
destruction was wi Il ful and designed to inpede, hinder and
obstruct the ability of the plaintiff to prove the very issues
that he has the burden of proving at trial.”

Three tinmes throughout the course of the trial, the court
instructed the jury that it could draw an adverse inference from
the fact UP destroyed | oconotive reports. At the close of Aloi’s
case-in-chief, the trial court first read the foll ow ng
instruction to the jury:

It is the duty of a party not to take action that
wi || cause the destruction or |oss of relevant
evi dence, hindering the other side from making
its own exam nation and investigation of al
potentially rel evant evidence relating to whether
that party’s fault caused the incident in
guestion. You are instructed you may infer, by
reason of the Defendant’s failure to produce

t hese docunents, that the evidence contained in
such docunments was unfavorable to Defendant.

Four days later, during cross-exam nation, Al oi’s attorney
guestioned UPs human factors expert regardi ng whether the m ssing
i nspection reports would have aided his investigation. The human
factors expert indicated that he never received the reports and

that he could not provide a “yes or no” answer. |In response to

the witness’s indirect answer, the trial court twice instructed



the witness to answer the question. After the expert testified
that additional information would not have hel ped him the trial
court sua sponte provided the adverse inference instruction a
second time. The trial court told the jury:

|’ve already instructed the jury that they' re

going to get a final instruction at the end of

the case telling themwhere a party has

destroyed evidence and it’s not available to

the other side, they're entitled to draw an

adverse inference if the information would

have been unfavorable to the person who

destroyed it, or in this case, the conpany or

entity that destroyed it.
The trial court provided the adverse inference instruction for the
third tine as part of the instructions given to the jury at the
cl ose of all evidence.

The jury returned a verdict in favor of Al oi and awarded si X
mllion dollars in damages. UP filed an appeal and argued, anong
other clains, that the trial court abused its discretion both by
i ssuing the adverse inference instruction and by repeating the

i nstruction throughout the trial.

In Aloi v. Union Pacific Railroad, No. 02CA2046 & 03CA0234

(Col o. App. Apr. 8, 2004), the court of appeals first held that
the trial court did not abuse its discretion in giving an adverse
inference instruction. I1d., slip op. at 4. Second, however, the
court held that the trial court commtted reversible error by
repeating the instruction and interrupting cross-exam nation of

the human factors expert, thereby interjecting itself into the



advocacy process on Aloi’s behalf. [|d. Because the court

determ ned that the additional clains UP raised on appeal were not
likely to arise on retrial, the court declined to consider them
Id. The court of appeals reversed the judgnent of the trial court

and remanded the case for a newtrial. |1d.
Al oi and UP sought further review, and we granted certiorari.
[11. Analysis
1. The Adverse Inference Instruction
The ability to provide the jury with an adverse inference

instruction as a sanction for spoliation of evidence derives from

the trial court’s inherent powers. See Pena v. District Court,

681 P.2d 953, 956 (Colo. 1984) (stating that trial courts possess
“all powers reasonably required to enable a court to perform
efficiently its judicial functions, to protect its dignity,

i ndependence, and integrity, and to nmake its lawful actions
effective”). Atrial court has broad discretion to permt the
jury to draw an adverse inference fromthe |oss or destruction of

evi dence. See Rodriguez v. Schutt, 896 P.2d 881, 884 (Colo. App.

1994) (citing Gover v. BIC Corp., 6 F.3d 1318 (9th G r. 1993));

Vodusek v. Bayliner Marine Corp., 71 F.3d 148, 156 (4th Cr

1995). Accordingly, we will not overturn the trial court’s
i nposition of an adverse inference unless the sanction is

mani festly arbitrary, unreasonable, or unfair. See People v.




Wl sh, 80 P.3d 296, 304 (Colo. 2003) (reviewing a trial court’s
evidentiary determ nation for an abuse of discretion).

In determ ning whether the trial court abused its discretion,
we nust exam ne whet her the rational es underlying the adverse
i nference supported giving the instruction as a sanction for

spoliation. See Nationw de Check Corp. v. Forest Hlls Distrib.

Inc., 692 F.2d 214, 218 (4th Gr. 1982). Colorado courts have
recogni zed adverse inference instructions serve both a punitive

and a renedi al purpose. See Rodriguez, 896 P.2d at 884; Pfantz v.

Kmart Corp., 85 P.3d 564, 567 (Col o. App. 2003). The punitive

function serves to deter parties fromdestroying evidence in order

to prevent its introduction at trial. See Rodriguez, 896 P.2d at

884. The renedial function serves to restore the putative
prejudiced party to the position it would have held had there been
no spoliation. |d.

In this case, UP argues that the trial court abused its
di scretion in providing the adverse inference instruction because
it failed to find UP acted with a sufficiently cul pabl e nental
state. UP also argues that the trial court abused its discretion
by giving the instruction without requiring extrinsic evidence
regardi ng the content of the destroyed docunents. Thus, we nust
determ ne whether the trial court abused its discretion in either

respect. W turn first to the issue of the destroying party’s

mental state to determ ne whether providing the jury with an



adverse inference instruction where a party has destroyed evi dence
willfully accords with the inference’s punitive and renedi al
rational es.

A. Mental State of the Party Responsible for the Destruction
of Evi dence

UP argues that the trial court should only have discretion to
provi de an adverse inference instruction where the proponent of
the instruction denonstrates that the evidence was destroyed in
bad faith. UP clains that because Al oi nade no show ng of bad
faith destruction, the trial court abused its discretion by giving
the instruction. |In response, Aloi argues that the trial court’s
finding that UP destroyed evidence willfully justifies the
i nstruction.

Courts in other jurisdictions are divided with regard to
whet her a trial court nust find a party destroyed evidence in bad
faith before it has discretion to i npose an adverse inference
instruction. Sone courts have held that a trial court may only
i npose an adverse inference where there was bad faith because
“Imere negligence . . . does not sustain an inference of

consci ousness of a weak case.” Vick v. Tex. Enploynent Conmin,

514 F.2d 734, 737 (5th Cr. 1975) (quoting MCorm ck, Evidence §

273 at 660-61 (1972)). See Aranburu v. Boeing Co., 112 F. 3d 1398,

1407 (10th Cr. 1997) (“The adverse inference nust be predicated

on the bad faith of the party destroying the records.”); S.C

10



Johnson and Son, Inc. v. Louisville & Nashville R R, 695 F. 2d

253, 258 (7th Cir. 1982) (holding that a trial court nmust find a
party destroyed evidence in bad faith before it inposes an adverse
i nference).

In other jurisdictions, trial courts have the discretion to
provi de an adverse inference instruction under a w der range of

circunstances wi thout a showi ng of bad faith. dover v. BIC

Corp., 6 F.3d 1318, 1329 (9th Gr. 1993) (“[A] trial court also
has the broad discretionary power to permit a jury to draw an
adverse inference fromthe destruction or spoliation against the
party or witness responsible for that behavior . . . however, a
finding of ‘bad faith’” is not a prerequisite to this corrective
procedure. Surely a finding of bad faith will suffice, but so
will sinple notice of ‘potential relevance to the litigation.’")

(internal citations omtted); Banks v. Sunrise Hospital, 102 P.3d

52, 59 (Nev. 2004) (holding that the trial court did not abuse its
di scretion by instructing the jury it could draw an adverse

i nference concerning the condition of a hospital’s equi pnment based
on the hospital’s failure to preserve the equi pnent, even though
there was no evidence that the hospital willfully disposed of the

equi pnent in order to frustrate discovery); Kurczy v. St. Joseph

Veterans Ass’'n, 820 A 2d 929, 946 (R 1. 2003) (“[D]jeliberate or

negli gent destruction of relevant evidence by a party to

l[itigation may give rise to an inference that the destroyed

11



evi dence was unfavorable to that party . . . a show ng of bad
faith is not required before the fact finder will be permtted to
draw this inference.”).

We discern no useful distinction between destroying evidence
in bad faith and destroying evidence willfully. The last tine
this court examned a trial court’s inposition of an adverse
inference we did not adopt a bright |ine approach of requiring a
show ng of bad faith, and we decline to adopt such an approach

now. See Richardson v. Richardson, 124 Col o. 240, 252, 236 P.2d

122, 127 (1951) (upholding a trial court’s decision to inpose an
adverse inference without discussing a bad faith prerequisite).
The broader approach, which does not require a show ng of bad
faith, nore closely serves the rational es behind the adverse
inference instruction. Wth respect to the inference’s renedial
purpose, it does not matter whether a party destroyed evidence in
bad faith or whether a party destroyed evidence wllfully because,
regardl ess of the destroying party’s nental state, the opposing

party wll suffer the same prejudice. See Hamann v. Ridge Tool

Co., 539 NW2d 753, 756-57 (Mch. Q. App. 1995). Likew se, the
br oader approach serves the inference’s punitive purpose. |nposing
an adverse inference where a party wllfully destroys evidence
will deter parties fromdestroying evidence that they know or
should know will be relevant to litigation. Accordingly,

providing the jury with an adverse inference instruction where the

12



trial court finds that a party has willfully destroyed evi dence
serves the renedial and punitive rationales and therefore does not
constitute an abuse of discretion.

In this case, because Aloi filed a personal injury report
with the railroad the day after returning fromhis shift and
informed UP that he intended to bring a personal injury action
within a week of the accident, UP had notice that the | oconotive
i nspection and repair docunents would be relevant to litigation
wel | before the 92-day docunent retention period expired.
Accordingly, the trial court found that UPs failure to preserve
the evidence was wllful. Thus, we conclude it was not necessary
for the trial court to find that UP destroyed evidence in bad
faith; the trial court did not abuse its discretion by providing
an adverse inference instruction where it found UP willfully
destroyed evi dence.

B. Content of the Destroyed Evidence

UP further argues that in the absence of bad faith the trial
court should only have discretion to provide an adverse inference
instruction where there is extrinsic evidence denonstrating that
t he destroyed evidence woul d have been unfavorable to the
spoliator. In response, Aloi argues that the proponent of an
adverse inference instruction need only denonstrate that the

destroyed evidence would be relevant to a contested issue.

13



Simlar to the issue of nental state, other jurisdictions are
split as to what burden the proponent of an adverse inference
instruction bears regarding the content of the destroyed evi dence.

See, e.g., Nation-Wde Check Corp. v. Forest Hlls Distrib., Inc.,

692 F.2d 214, 218 (4th G r. 1982) (“The inference depends, of
course, on a showng that the party had notice that the docunents
were relevant at the time he failed to produce them or destroyed

them”); Turner v. Hudson Transit Lines, Inc., 142 F.R D. 68, 77

(S.D.N Y. 1991) (“[S]onme extrinsic evidence of the content of the
evidence is necessary for the trier of fact to be able to
determ ne in what respect and to what extent it would have been
detrinmental .”).

As a mnimumthreshold, we approve of the Fourth GCrcuit’s
approach: “To draw an adverse inference fromthe absence, |oss or
destruction of evidence, it would have to appear that the evidence
woul d have been relevant to an issue at trial and otherw se would

naturally have been introduced into evidence.” Vodusek v.

Bayliner Marine Corp., 71 F.3d 148, 156 (4th Gr. 1995). W find

that this approach accords with the rational es behind the adverse
inference instruction. It serves the renedial function because it
m nimzes the prejudice suffered by the non-destroying party.

This standard al so serves the punitive function because it deters
destruction by placing the risk that destroyed evi dence may not

have been detrinmental on the party responsible for the

14



destruction. See Ri chardson v. Richardson, 124 Col o. 240, 252,

236 P.2d 122, 127 (1951) (upholding the trial court’s decision
where, despite the fact that the party w thhol di ng evi dence
clainmed the information at issue was ot herw se easily
ascertainable, the trial court inposed an adverse inference as a
sanction agai nst the withholding party rather than inposing on the
party al ready prejudiced the additional burden of finding the

i nformati on el sewhere).

In this case, it appears the records of |oconptive inspection
and mai nt enance woul d have been rel evant and ot herw se introduced
into evidence to denonstrate the condition of the |oconotive
stairwell. Additionally, the records may have provi ded nore
detailed information regarding the nature of the | oconotive
defect, the specific repair work perfornmed, and other information
hel pful to determ ning whether the specific defect caused Aloi’s
injuries. Thus, because the rational es behind the adverse
inference instruction support giving an instruction where a party
destroys rel evant docunents which otherw se woul d have been
i ntroduced into evidence, the trial court did not abuse its
di scretion by providing the instruction based on the information
avai |l abl e regarding the contents of the destroyed docunents.

In sum because the trial court found that UP acted willfully
in destroying the docunents and because it appears the docunents

woul d have been rel evant and ot herw se i ntroduced i nto evi dence,

15



we hold that the trial court did not abuse its discretion by
gi ving an adverse inference instruction.

2. The Manner in which the Trial Court Gave the Adverse
| nference I nstruction

As di scussed above, the trial court has w de discretion to
provi de an adverse inference instruction. Additionally, “the form
and style of the instruction are within the trial court’s

di scretion.” Rogers v. Westerman Farm Co., 29 P.3d 887, 909

(Col 0. 2001). Because we have already determ ned that the trial
court did not abuse its discretion in deciding to give an adverse
i nference instruction, we nust next determ ne whether the trial
court abused its discretion by giving the instruction three tinmes
and by interrupting the cross-exam nation of UP's human factors
expert.

The court of appeals based its holding that the trial court
commtted reversible error on | anguage fromthree Col orado Suprene

Court cases, Pizza v. WIf Creek Ski Dev. Corp., 711 P.2d 671

(Colo. 1985), Polster v. Giff’'s of Anerica, Inc., 184 Colo. 418,

520 P.2d 745 (1974), and Pl etchas v. Von Poppenheim 148 Col o.

126, 365 P.2d 261 (1961). First, we address the issue of
repetition and the cases the court of appeals cited which involve
repetition.

Pl etchas upheld a trial court’s refusal to provide an

instruction tendered by the defendant because the trial court had

16



al ready devised an instruction that rendered the defendant’s
instruction duplicative. 148 Colo. 126, 365 P.2d 261 (1961). The
Pl etchas court stated, “[r]epetition of instructions, under

what ever gui se, giving undue prom nence to one feature of a case,
is deened bad practice and shoul d be avoided.” 148 Colo. at 131,
365 P.2d at 264. Pizza held that the trial court erred by giving
an instruction that incorrectly stated the | aw and cont ai ned

| anguage repetitious of another instruction. 711 P.2d 671 (Colo.

1985). In Pizza the court stated, “W have held in the past that

it is error to give two instructions, virtually the sanme, which
woul d tend to confuse the jury by overly enphasizing a defense.”
711 P.2d at 680.

Al t hough this court has nmade general statenents di scouraging
repetition, we have never held that repetition of a jury
instruction alone constitutes an abuse of discretion. Further,

the repetition discussed in Pletchas and Pizza differs fromthe

type of repetition we analyze in this case. Pletchas and Pizza

dealt with courts repeating statenents of |aw throughout nmultiple
jury instructions given sinultaneously at the close of al

evidence. This case, however, involves a single jury instruction
given at multiple times throughout the trial. Sinultaneously
providing nmultiple different instructions that explain a single
principle presents a greater potential for juror confusion because

it is nore likely that the jury will attenpt to distinguish the

17



repetitive instructions and msinterpret them |In the case at
hand, the trial court nade it clear that it was repeating the sane
instruction, so this potential for juror confusion did not exist.

Accordingly, Pletchas and Pizza do not control our determ nation

of whether the trial court abused its discretion.

Rat her, in determ ning whether the trial court adequately
performed its evidentiary gate-keeping task or whether it abused
its discretion, we exam ne whether the trial court addressed
appropriate objections and articul ated the reasoning for its

decision. People v. Wl sh, 80 P.3d 296, 304 (Colo. 2003). In

explaining its decision to give the spoliation instruction at the
close of Aloi’s case-in-chief, the trial court stated:

Just |ike we never used to give exhibits to

jurors before at the end of the trial, now, in

order to facilitate their conprehension

maxi m ze their informed information, in giving

instructions now, it’s deened appropriate to

give interiminstructions where that would be

appropriate, and |’ ve concl uded that

instruction would be appropriate at that

poi nt ..
Furthernore, in responding to UP's objections to giving the
instruction at the close of Aloi’s case-in-chief, the trial court
noted that “it’s reasonable . . . to infer that destruction was
wi |l ful and designed to inpede, hinder and obstruct the ability of
the plaintiff to prove the very issues that he has the burden of

proving at trial.” Thus, it appears the trial court gave the

18



instruction multiple tinmes both to aid the jury’ s conprehension
and as a sanction for UP s destruction of evidence.

Additionally, when the trial court gave the instruction for
the second tinme, four days had passed and the jury had heard a
great deal of testinony since the trial court had given the
instruction at the close of plaintiff’s case-in-chief. Hence,
repeating the instruction was not manifestly unreasonabl e.
Accordi ngly, because the trial court addressed appropriate
objections and articul ated the reasoning for its decision, the
repetition was not manifestly arbitrary, unreasonable, or unfair.
We cannot say the trial court abused its discretion in repeating
the adverse inference instruction. See Wlsh, 80 P.3d at 304.

Next, we determ ne whether the trial court inproperly acted

as an advocate. The court of appeals cited Polster v. Giff’s of

Anerica, Inc., 180 Colo. 418, 520 P.2d 745 (1974), to support its

conclusion that the trial court interjected itself into the
advocacy process. Polster held that a trial court did not conmt
reversible error by failing to provide the jury with a cautionary
evidentiary instruction where the trial counsel did not request
such an instruction. 180 Colo. at 423, 520 P.2d at 748. The

Pol ster court stated, “[The trial court] should not assune the
role of advocate and on its own notion w thout request therefore,
[imt, comment upon, qualify, or strike evidence offered by the

parties. These are the basic functions of trial counsel in our

19



adversary systemof justice . . . .” As with the |anguage in
Pizza and Pl etchas, this dicta is inapplicable here because

Pol ster did not hold that the trial court would have conmtted
reversible error if it had given a cautionary instruction sua
sponte. Further, Polster is inapposite because it does not
articulate a test to guide the determ nation of when a trial court
crosses the line into advocacy.

People v. Adler, 629 P.2d 569 (Col o. 1981), however, does

provi de sone guidance. In Adler we expl ai ned:

When a trial judge elects to raise matters to

pronote a just determnation of a trial, he

must take great care to insure that he does

not becone an advocate . . . . The test which

must be applied here is whether the trial

j udge's conduct so departed fromthe required

inpartiality as to deny the defendant a fair

trial.
629 P.2d at 573. Because the trial judge interrupted Aloi’s
counsel’s cross-exam nation of UPs expert witness to rem nd the
jury of the adverse inference instruction sua sponte, this could
be characterized as electing to raise a matter to “pronote a just
determnation of a trial.” Hence, we will exam ne whether the
trial judge s conduct so departed fromthe required inpartiality
that it denied UP a fair trial.

During conferences with the attorneys, the trial court

expressed concerns about UP's destruction of evidence interfering

with the pursuit of truth, and the trial court was particularly

20



concerned about the destruction of evidence interfering with
Aloi’s ability to cross-exam ne UP s human factors expert.
Therefore, it appears the trial court was notivated by a desire to
remedy prejudice caused by spoliation of evidence rather than by
partiality.

In addition, the interruption of the cross-exam nation was
not so drastic as to constitute an abuse of discretion that

rendered the trial court an advocate for Aloi. See, e.g., People

v. Martinez, 185 Colo. 187, 523 P.2d 120 (1974) (holding that the

trial court commtted reversible error where, in the absence of
the prosecutor at a hearing, the trial judge called w tnesses,
present ed evi dence, cross-exam ned the defense w tnesses, raised
obj ections to the defense counsel's questions, and ruled on the
def ense counsel's objections to the court's questioning of
W t nesses).

Accordingly, we hold that the trial court did not abuse its
di scretion in the manner in which it gave the adverse inference
instruction by repeating the instruction or by interrupting the
Cross-exam nati on.

| V. Concl usion

In conclusion, we hold that the trial court did not abuse its
di scretion by providing the jury with an adverse inference
instruction as a sanction for the spoliation of evidence where it

found that UP willfully destroyed rel evant evidence, which
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ot herwi se naturally woul d have been introduced at trial. Second,
we hold that the trial court did not abuse its discretion by
repeating the adverse inference instruction because the trial
court addressed appropriate objections and articul ated the
reasoning for its decision; nor did the trial court abuse its
di scretion by interrupting the cross-exam nati on because it acted
to renedy prejudice and as a result did not depart fromthe
required inpartiality so as to deny the defendant a fair trial.
We affirmthe court of appeals’ holding that the trial court
did not abuse its discretion by inposing an adverse inference
instruction, and we reverse the holding that the trial court
commtted reversible error in the manner in which it gave the
adverse inference instruction. W remand the case to the court of

appeal s for consideration of the remaining issues.
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