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Donal d Kel | er appeals the court of appeals’ decision that
he was negligent in the supervision of his enployee, Firat Uzan.

Koca v. Keller, 97 P.3d 346 (Colo. App. 2004). Uzan, acting

wi thout Keller’s authorization, brought the plaintiff, a twelve
year-old girl, to Keller’s dry cleaning business early on a
Sunday norning when it was cl osed for business, |ocked her in
the office and sexually assaulted her.

We hold that in a claimfor negligent supervision against
an enployer the plaintiff nust prove that the defendant knew his
enpl oyee posed a risk of harmto the plaintiff and that the harm
that occurred was a foreseeable manifestation of that risk.
Wil e Kell er knew or should have known that Uzan posed a risk of
harm t hat he woul d subject femal e enpl oyees and custoners to
| emd behavi or and sexual contact during business hours, Uzan’s
sexual assault of a twelve year-old girl, the daughter of Uzan's
friends, at Keller’'s place of business while it was closed and
when Uzan was supposed to be alone is not a foreseeable result
of the known risk of harm Hence, we reverse the decision of
the court of appeals and remand this case to that court to
consider the plaintiff's alternate theory of premses liability.

Facts and Proceedi ngs Bel ow

Donal d Kel | er, defendant bel ow and petitioner before this

court, owned and operated a dry cl eani ng business in Boul der,

Col orado. Keller hired Firat Uzan, a nmale enpl oyee, in 1990 and
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then pronoted himto the position of General Manager in the
spring of 1995. As General Manager, Uzan had keys to the
prem ses and was responsible for operating the dry cleaning
busi ness, which included opening and closing the store, in
Kell er’s absence and at his direction. However, Uzan did not
have the authorization to bring third parties to the business
during non-wor ki ng hours.

On a Sunday norning in the spring of 1997, Uzan brought a
twelve year-old girl, the plaintiff Tugba Koca, to the business.
Testinony reveal ed that Uzan was a fam |y acquai ntance and had
asked Koca's parents if she could go wwth himto the dry
cl eaners and help with opening the doors of the business so that
the carpets could be professionally cleaned. Wile there, Uzan
brought Koca into the back office where he | ocked the door and
sexual |y assaul ted her.

Uzan was subsequently convicted of sexual assault of a
child and sentenced to the Departnent of Corrections. The
plaintiff then filed this civil action against Keller claimng
that Keller, as the enployer and owner of the dry cl eaning
busi ness where the assault occurred, was negligent in his
supervi sion of Uzan. The conplaint alleged that Keller knew
that Uzan had sexual |y harassed young wonen at the cleaners and

that despite know ng that “his enpl oyee was a sexual predator,”



Kell er continued to allow Uzan to work al one and unsupervi sed
with his own access to the prem ses.

The trial court, acting as the finder of fact, found that
Kel l er was negligent in his supervision of Uzan and awar ded
damages. The court cited testinony fromthree fornmer wonen
enpl oyees who told Keller that Uzan had sexual ly harassed and
fondl ed them during business hours prior to the incident
identified by the plaintiff. The young wonen rel ated several
i nst ances where, during business hours, Uzan asked themto
perform sexual acts as well as touched their breasts and
buttocks. Al three quit their positions and told Keller of the
epi sodes. Additionally, one of the enployee’s nothers called
Keller warning of civil liability. The three wonen al so
conpl ai ned to police about Uzan’s conduct but the police did not
initiate chares against him \Wen Keller confronted Uzan about
t hese conplaints, Uzan denied any sexual m sconduct and Kell er
did not pursue the matter any further.

Kel | er appealed the trial court’s finding of liability and

the court of appeals affirned. Koca v. Keller, 97 P.3d 346

(Col 0. App. 2004). The court reasoned that Keller had know edge
of the previous assaults and that “there was a risk that Uzan
woul d sexual |y assault a young wonman or girl on the premses if
left unsupervised.” 1d. at 350. Thus, it held that Keller had

a duty to take reasonable steps to prevent Uzan from worki ng
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al one and unsupervi sed and the breach of this duty resulted in
the harmto the plaintiff. 1d.

We granted Keller’s petition for certiorari to reviewthe
court of appeals’ decision.?

Anal ysi s

The issue that we address is the extent to which an
enpl oyer owes a duty of care to prevent harm caused by an
enpl oyee. We begin by setting forth the |legal principles that
guide us in determ ning whether an enployer is liable in tort
for the negligent supervision of his enpl oyee.

To establish a claimbased on negligence, the plaintiff
must show. (1) the existence of a legal duty to the plaintiff;
(2) the defendant breached that duty; and (3) that the breach of

the duty caused the harmresulting in damages to the plaintiff.

Ryder v. Mtchell, 54 P.3d 885, 889 (Colo. 2002) (citing

G eenberg v. Perkins, 845 P.2d 530, 533 (Colo. 1993)); Connes V.

Mol alla Transp. Sys., Inc., 831 P.2d 1316, 1320 (Colo. 1992). A

negligence claimfails where the | aw does not inpose a duty on

1'We granted certiorari on the follow ng issue:

Whet her defendant, the owner of a dry cleaners, owed
plaintiff, a famly friend of the manager of the dry
cl eaners, a duty to prevent the manager from sexually
assaulting plaintiff on a Sunday norning, when the
establi shment was cl osed for business, and def endant
did not know the manager was bringing plaintiff to the
establ i shment .



the defendant to act for the plaintiff’s benefit. Ryder, 54

P.3d at 889 (citing Greenberg, 845 P.2d at 533, and Perreira v.

Col orado, 768 P.2d 1198, 1208 (Colo. 1989)). \Wether a
defendant in a particul ar negligence action owes a legal duty to
the plaintiff is not a question of fact but is a question of |aw

to be determned by the court. Bath Excavating & Constr. Co. v.

WIlls, 847 P.2d 1141, 1147 (Colo. 1993). After the court
determ nes the existence of a |legal duty, then the finder of
fact is to determ ne whether the defendant breached that duty.
Perreira, 768 P.2d at 1208.

Courts consider a nunber of factors to determ ne whether a
duty exists, including: the risk involved, the foreseeability of
the injury weighed against the social utility of the actor’s
conduct, the magnitude of the burden of guardi ng against injury
or harm and the consequences of placing the burden on the

actor. HealthONE v. Rodriquez, 50 P.3d 879, 888 (Col 0. 2002);

Taco Bell, Inc. v. Lannon, 744 P.2d 43, 46 (Colo. 1987). “No

one factor is controlling, and the question of whether a duty
shoul d be inposed in a particular case is essentially one of
fai rness under contenporary standards -- whet her reasonable
persons woul d recognize a duty and agree that it exists.”

Connes, 831 P.2d at 1320 (quoting Taco Bell, Inc., 744 P.2d at

46) .



To establish liability, the plaintiff nmust prove that the
enpl oyer has a duty to prevent an unreasonable risk of harmto
third persons to whomthe enpl oyer knows or should have known

that the enpl oyee would cause harm Mses v. Diocese of

Col orado, 863 P.2d 310, 329 (Colo. 1993); Destefano v. G abrian,

763 P.2d 275, 286-88 (Col o. 1988) (adopting doctrine of

negl i gent supervision in Colorado). See al so Restatenent

(Second) of Agency 8 213 (1958); and Restatenent (Second) of

Torts § 317 (1965). An enployer “who knows or shoul d have known
that an enpl oyee’s conduct woul d subject third parties to an
unreasonable risk of harmmay be directly liable to third
parties for harm proxi mately caused by his conduct.” Destefano,
763 P.2d at 288.

While the tort of negligent supervision applies to
i nstances where the enployee is acting outside his scope of

2

enpl oynent, “ it does not extend to all acts undertaken by an

2 The theory of negligent supervision is to be distinguished from
vicarious liability where an enployer may be |liable for torts
commtted by an enpl oyee working within the scope of his

enpl oynment. Pediatric Neurosurgery, P.C. v. Russell, 44 P.3d
1063, 1070 (Col o. 2002); G ease Monkey Int’l, Inc. v. Montoya,
904 P.2d 468, 473 (Colo. 1995); Hynes v. Donal dson, 155 Col o.
456, 395 P.2d 221 (1964); Lovejoy v. Denver & R GR Co., 59
Col 0. 222, 146 P. 263 (1915). Under the theory of vicarious
l[tability, an enployer may avoid liability if the enpl oyee
commts an intentional tort because that act is generally not
within the enpl oyee’s scope of enploynent. Moses, 863 P.2d at
329-30 n. 27, Cooley v. Eskridge, 125 Colo. 102, 114, 241 P.2d
851, 857 (Colo. 1952).




enpl oyee that are actionable in tort. |In cases of negligent
supervision “[l]iability of the enployer is predicated on the
enpl oyer’ s antecedent ability to recognize a potenti al

enpl oyee’s ‘attribute[s] of character of prior conduct’ which
woul d create an undue risk of harmto those with whomthe

enpl oyee cane in contact in executing his enploynent
responsibilities.” Mses, 863 P.2d at 327 (quoting Connes, 831

P.2d at 1321). See also, Van Osdol v. Vogt, 892 P.2d 402, 409

(Colo. App. 1994) (affirmng trial court’s dism ssal of
negl i gent supervision clai mwhere defendant did not know of
enpl oyee’ s sexual abuse of a mnor) aff’'d, 908 P.2d 1122 (Col o.

1996); Restatenent (Second) of Agency 8 213 cmt. d (“Liability

results under the rule stated in this Section, not because of
the relation of the parties, but because the enpl oyer
antecedent|ly had reason to believe that an undue risk of harm

woul d exi st because of the enploynent.”); Restatenent (Second)

of Torts 8 317 cnt. b (“[T]he master as such is under no
peculiar duty to control the conduct of his servant while he is
outside of the master’s prem ses, unless the servant is at the
time using a chattel entrusted to himas servant.”); P.L. v.

Aubert, 545 N.W2d 666, 668 (M nn. 1996) (hol ding enployer not

liable for enployee’s intentional tort which was unforeseeabl e
by the enpl oyer even though assault occurred “w thin work-

related limts of tinme and place”).
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Thus, where a plaintiff asserts a claimfor negligent
supervi sion, the question of whether the enployer owes a duty of
care to the injured third party boils down to issues of
know edge and causation -- whether the enployee’s acts are “so
connected with the enploynent in tinme and place” such that the
enpl oyer knows that harmnmay result fromthe enpl oyee’ s conduct
and that the enployer is given the opportunity to control such

conduct. Fower V. Harper & Posey M Kine, The Duty to Contro

t he Conduct of Another, 43 Yale L.J. 886, 896 (1934); Fow er V.

Harper et al., The Law of Torts 818.7, at 738 (2nd ed. 1986)

(stating: “Thus a master may be bound to control acts of his
servants that they do entirely on their own account but that are
cl osely enough connected with the enploynent in tinme and space
to give the master a special opportunity to control the
servant’s conduct.”).

In Fletcher v. Baltinore & P.R Co., the United States

Suprene Court recogni zed i nstances where an enpl oyer may be
liable in tort for permtting enpl oyees to engage in acts that
may give rise to a claimfor negligence. 168 U S. 135, 18 S.C
35 (1897). There, the Court held that the railroad conpany owed
a duty of care to passersby when it allowed its enpl oyees to
throw | arge pieces of wood fromthe train on their way hone from
a day’s work. 1d. at 140, 18 SO at 37. The Court recogni zed

that throw ng | arge pieces of wood fromthe train created a risk

9



that people lawfully on the adjacent street would be harmed by
one of those pieces of wood. Thus, a nexus existed between the
enpl oyer’ s knowl edge of the enployees’ activities and the risk
of harm when a person was hit by one of those pieces of wood
sufficient to allow a jury to determ ne whether the defendant
negligently supervised its enpl oyees.

Simlarly, this court in recognizing a claimfor negligent
supervi si on acknow edged a connection between the enpl oyer’s
know edge of the enployee’s propensity to act in a particular
manner and the enployer’s duty to take reasonable steps to
prevent the enployee fromacting in such a manner. The
plaintiff in Destefano sued the Di ocese of Col orado Springs for
t he negligent supervision of a priest who in the course of
provi ding marri age counseling engaged in sexual relations with
the plaintiff, Destefano. 763 P.2d at 279. Destefano all eged
that the diocese knew or should have known that the priest had
engaged in sexual relations with other wonen “simlarly
situated” to the plaintiff and that the diocese failed to take
any action to limt his contact with potential clients. Id.
Thus, it was the connection between the very risk of harmthat
t he di ocese either knew or should have known woul d occur and the
actual harm sexual relations with a parishioner seeking
counsel ing, which sustained Destefano’s claimfor relief. 1Id.

at 288.

10



In both of these cases, the duty inposed on the defendant
was to take reasonable steps to prevent the foreseeabl e harm of
a known risk -- the person harnmed was one who would |ikely be
harmed by the known risk posed by the enployee. The custom of
permtting enpl oyees of the railroad conpany to throw wood from
the train created a risk that they woul d damage property or harm
soneone near the tracks. Allowing the priest to continue to
counsel clients created a risk that he would becone sexually
i nvol ved with those clients. 1In both cases, the very harmthat

the risk inplied did indeed occur.?

3 See al so, Heal thONE, 50 P.3d at 888-89 (risk that patient woul d
be inadvertently injected with wong nedication if physician
fails to discard unused nedication after its adm nistration);
Moses, 863 P.2d at 329 (known risk that priest may devel op
sexual relation with parishioner receiving counseling created
duty in diocese to take adequate steps to insure priest was not
in position to conduct counseling); G eenberg, 845 P.2d 530
(rmedical test which is negligently selected creates risk that
pati ent may suffer physical injury); Connes, 831 P.2d at 1323
(hol di ng trucking conpany had duty to hire safe driver but had
no reason to foresee that enployee created risk that he would
sexual |y assault or endanger nmenber of public by engaging in

vi ol ent conduct); Taco Bell, Inc., 744 P.2d 43 (evidence of ten
armed robberies at defendant’s restaurant wthin three years
established that risk of harmwas foreseeable to custoners from
robbery and thus defendant had duty to take reasonable steps to
protect patrons fromcrimnal acts of unknown third persons who
caused the harmto plaintiff in case); Bradley v. H A Manosh
Corp., 601 A 2d 978 (M. 1991) (holding that in claimfor
negl i gent supervision, evidence of prior convictions for driving
whil e intoxicated and careless driving is relevant to know edge
of enpl oyee’ s carel ess behavi or when dealing wth autonobil es
whi ch caused plaintiff’s harm; Int’l Distrib. Corp. v. Anerican
Dist. Tel. Co., 569 F.2d 136 (D.C. Cr. 1977) (holding sunmary
judgnent inappropriate in claimfor negligent supervision where
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The plaintiff did not present any evidence at trial that
Kel | er knew or shoul d have known that Uzan would bring a twel ve
year-old girl, with no connection to the dry cleaners, to
Keller's place of business when it was closed and then sexually
assault her there. However, there was substantial evidence that
Kel |l er knew of Uzan’s proclivities to engage in | ewmd and sexual
behavior with the femal e enpl oyees on the prem ses during
busi ness hours. Three young wonen enpl oyees testified that they
had quit after Uzan groped and fondled them He also sexually
propositioned these young wonen and nmade ot her sexually explicit
statenents. Testinony also established that Keller did not take
any corrective action agai nst Uzan except to confront hi m about
the truth of the allegations after an enpl oyee’s nother warned
of potential litigation. This proof supports a finding that
Kel |l er knew that Uzan’s continued enploynment created a risk that
young wonen working at the dry cleaners and potential custoners
woul d be subject to sexual contact and | ewd behavi or during
busi ness hours and Keller therefore had a duty to take
reasonabl e steps to prevent that harm from occurring.

Wil e Keller may have had a duty to take reasonabl e steps

to protect wonen enpl oyees and custoners fromthe known risk of

enpl oyees of burglary al arm busi ness stole fromcustoners of the
enpl oyer) .
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harm t hat Uzan posed to these wonen during working hours, this
known ri sk does not extend to the sexual assault suffered by
Koca. She was neither an enployee® nor a customer. No evidence
links Uzan to a sexual assault of a young girl at the business
when it was closed and when he was supposed to be working al one.
There was no evidence indicating that Keller knew or should have
known that Uzan would bring a twelve year-old girl, the daughter
of afriend, to his place of business during off-hours and
sexual |y assault her there.® Nor was there any evidence that it
was reasonably foreseeabl e that an enpl oyee who created a
sexual Iy hostile work environment would then abuse his access to
the prem ses and take a young girl with no connection to the
busi ness to that place of enploynment for the purposes of
commtting a sexual assault.

This case arguably presents a cl ose question of whether the
enpl oyer’ s knowl edge creates a duty to take reasonable steps to
prevent a particular harmfromoccurring. But, in order for a

duty of care to exist, there nust be a connection between the

* Al't hough Koca went with Uzan under the auspices that she woul d
open the business for the carpet cleaner, it is not argued and
no evi dence was presented whi ch suggests that Uzan had either
the apparent or inplied authority to bring her to the business.

°® See e.g., Biel v. Alcot, 876 P.2d 60 (Colo. App. 1993)
(affirmng dismssal of negligent supervision claimwhere no
evi dence was presented that enployer knew of enpl oyee’s

m sconduct in drinking wine on the job or whether enployee had
hi story of substance abuse) cert. denied (July 11, 1994).
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enpl oyer’ s know edge of the enpl oyee’ s dangerous propensities
and the harm caused. This connection is crucial to decide
whet her an enpl oyer owes a duty of care.

Al t hough Uzan posed a known risk of harmthat he would
subj ect wonen working at the cleaners and custoners to | ewd
behavi or and sexual contact, the necessary link to connect the
enpl oyer’ s know edge of the risk posed by the enpl oyee and the
harm t hat occurred does not exist. There is no evidence that
Kel | er knew or should have known that Uzan's proclivities
created a risk of harmto a twelve year-old girl, with no
connection to the business, who was then brought to the
enpl oyer’ s place of business, in violation of the enployer’s
rules, while the business was closed to the public, to sexually
assault her. Therefore, we hold that Keller did not owe a duty
of care to Koca under these circunstances.

Koca asserts that we should apply a nore sweepi ng approach
in determ ning whether the risk posed by Uzan inposed upon
Keller a duty to prevent harmto her by essentially arguing that
he owed a duty of care to all wonen and girls who cane on the
prem ses irrespective of whether Keller could anticipate their
presence. This plaintiff has undoubtedly suffered great harm
fromthe assault in this case. However, we do not enbrace a
theory of negligent supervision that would be an open invitation

to sue an enployer for the intentional torts of an enpl oyee
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founded upon a generalized knowl edge of that enployee’ s prior
conduct. See Connes, 831 P.2d at 1321 (stating: “[We enphasize
that an enployer is not an insurer for violent acts conmtted by
an enpl oyee against a third person.”).
Concl usi on
For the reasons stated, we reverse the decision of the
court of appeals and remand this case to that court to consider

the plaintiff’s alternate theory of premses liability.
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CHI EF JUSTI CE MULLARKEY, dissenti ng.

| respectfully dissent fromthe majority’ s opinion hol ding
that Donald Keller, the owner of Continental C eaners, owed no
duty of care to Tugba Koca when she was sexual ly assaulted on
the prem ses by Keller’s enployee, Firat Uzan, who managed the
store. | would affirmthe decision of the court of appeals in

Koca v. Keller, 97 P.3d 346 (Col o. App. 2004).

The majority takes an unreasonably narrow view of Keller’s
duty of care that is contrary to the law and to the facts. The
trial court found that “Keller had notice of Uzan's propensity
for illegal behavior related to mnors as well as a propensity
for sexual harassnent and assault on young wonen.” In making
this finding, the court relied on what it described as the
“consistent and credible” testinmony of three young wonen t hat
t hey had been sexually harassed and sexual |y assaul ted by Uzan
when they were enployed at the cleaners, and by a conplaint from
a female custoner. All three former enpl oyees, as well as the
not her of one of them conplained directly to Keller. The three
al so reported Uzan’s actions to the police.

The trial court found that “M. Uzan's assault of M. Koca
was remarkably simlar to the assaults reported by” the three
former enpl oyees. According to the trial court, the nobst
serious allegations by the enpl oyees concerned conduct by Uzan

that occurred “in the back roomof the Ceaners with the door



closed.” As the mgjority notes, Uzan assaulted Koca in the back
roomw th the door |ocked. M. Op. at 3.

The majority states only that “there was substanti al
evi dence that Keller knew of Uzan’s proclivity to engage in | ewd
and sexual behavior with femal e enpl oyees on the prem ses during
busi ness hours.” M. Op. at 12. In ny view, the magjority
m srepresents the evidence, especially the severity of the
attacks on the three enpl oyees. The evidence, as found by the
trial court, is that Keller knew or should have known that Uzan
sexual |y harassed and sexual |y assaul ted young fenal e enpl oyees
in the sanme manner and in the sanme place where he subsequently
sexual |y harassed and sexual |y assaul t ed Koca.

The majority, however, concludes that “[t]here is no
evi dence that Keller knew or should have known that Uzan's
proclivities created a risk of harmto a twelve year-old girl,
with no connection to the business, who was then brought to the
enpl oyer’ s place of business, in violation of the enployer’s
rul es, while the business was closed to the public, to sexually
assault her.” M. Op. at 14. | question the majority’s
reliance on work rul es because the trial court did not nake any
findings that Keller had work rules or that Uzan violated them
More inmportantly, the law inposes liability on Keller because
Koca was attacked on the business prem ses by Keller’s manager

Uzan. No additional business connection is required. The
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Rest at ement Second of Agency 8213 (1958), provides that
l[iability for negligent supervision is appropriate if an

enpl oyer is negligent either in enploying inproper persons in
work involving risk to others or in failing to prevent tortious
conduct fromoccurring on the work prem ses. The standard is
witten in the disjunctive and when, as here, the tort occurs on
the prem ses, the victimneed not have any additional connection

to the business.? See Koca v. Keller, 97 P.3d at 352.

The majority states as fact that “Uzan was not authorized
to bring third parties to the business during non-worKking
hours.” Maj.op. at 3. However, there is no factual finding to
that effect. Not only is the majority’'s reference to work rul es
unsupported by trial court findings but it also conflicts with
the trial court’s description of work place practices at
Kel l er’ s busi ness.

This was a small, poorly-run “nmom and pop” business, not a
| arge corporation with personnel policies that were enforced by

managenent. Wth Uzan as manager, inappropriate as well as

L'1f, however, the majority believes that Koca cannot recover

unl ess she had an additional connection with the business such
as being an enpl oyee or custoner, the case should be remanded
for fact finding on the business connection issue. Koca clained
that Uzan lured her to the store by asking her parents to allow
her to help himclean while the carpets were bei ng cl eaned.
Wor ki ng for the manager of the cleaners should be sufficient to
satisfy any requirenent that Koca have a connection to the

busi ness.



illegal conduct was tolerated and facilitated. Watever rules
Kell er may have had, they were not enforced.

The fact that the assault did not occur during working
hours is irrelevant in this case because Keller allowed Uzan to
be on the prem ses, w thout supervision, whenever he w shed.
There is no dispute that the assault on Koca occurred on a
Sunday nmorning in the back roomof the cleaners. Uzan's
ostensi bl e reason for being at the store was to admt a worKker
to clean the store’s carpets. Surely, the majority woul d not
contend that because the cleaners was not open for business,
Kell er would have had no liability if Uzan had attacked the
carpet cleaner as he attacked Koca.

In my opinion, Keller owed a duty of care to Koca.
Keller's duty was not |limted to business hours or to those who
were custonmers or enpl oyees because he gave Uzan unrestricted
access to the prem ses and he knew that Uzan repeatedly sexually
assaul ted young wonen on the prem ses.

For these reasons, | respectfully dissent.
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sexual |y assaulted her. The Suprene Court holds that in order
for a duty of care to exist, there nust be a connection between
t he enpl oyer’ s know edge of the enpl oyee’ s dangerous
propensities and the harm caused. Although the enployer knew or
shoul d have known that his enpl oyee posed a risk of harmto
wonen enpl oyees and custoners of the business, the enployee’s
sexual assault of a twelve year-old girl who he brought to the
pl ace of business when it was closed to the public is not a
foreseeable result of that risk of harm Hence, the Suprene
Court holds that the enployer did not owe a |legal duty of care

to the plaintiff.
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Donal d Kel | er appeals the court of appeals’ decision that
he was negligent in the supervision of his enployee, Firat Uzan.

Koca v. Keller, 97 P.3d 346 (Colo. App. 2004). Uzan, acting

wi thout Keller’s authorization, brought the plaintiff, a twelve
year-old girl, to Keller’s dry cleaning business early on a
Sunday norning when it was cl osed for business, |ocked her in
the office and sexually assaulted her.

We hold that in a claimfor negligent supervision against
an enployer the plaintiff nust prove that the defendant knew his
enpl oyee posed a risk of harmto the plaintiff and that the harm
that occurred was a foreseeable manifestation of that risk
Wil e Kell er knew or should have known that Uzan posed a risk of
harm t hat he woul d subject femal e enpl oyees and custoners to
| emd behavi or and sexual contact during business hours, Uzan’s
sexual assault of a twelve year-old girl, the daughter of Uzan's
friends, at Keller’'s place of business while it was closed and
when Uzan was supposed to be alone is not a foreseeable result
of the known risk of harm Hence, we reverse the decision of
the court of appeals and remand this case to that court to
T = e
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consider the plaintiff’'s alternate theory of premses liability.




Facts and Proceedi ngs Bel ow

Donal d Kel | er, defendant bel ow and petitioner before this
court, owned and operated a dry cl eaning business in Boul der,
Col orado. Keller hired Firat Uzan, a nmale enpl oyee, in 1990 and
then pronoted himto the position of General Manager in the
spring of 1995. As General Mnager, Uzan had keys to the
prem ses and was responsible for operating the dry cleaning
busi ness, which included opening and closing the store, in
Kel | er’s absence and at his direction. However, Uzan did not
have the authorization to bring third parties to the business
during non-wor ki ng hours.

On a Sunday norning in the spring of 1997, Uzan brought a
twel ve year-old girl, the plaintiff Tugba Koca, to the business.
Testinony reveal ed that Uzan was a fam |y acquai ntance and had
asked Koca's parents if she could go wwth himto the dry
cl eaners and help with opening the doors of the business so that
the carpets could be professionally cleaned. Wile there, Uzan
brought Koca into the back office where he | ocked the door and
sexual |y assaul ted her.

Uzan was subsequently convicted of sexual assault of a
child and sentenced to the Departnment of Corrections. The
plaintiff then filed this civil action against Keller claimng
that Keller, as the enployer and owner of the dry cleaning

busi ness where the assault occurred, was negligent in his
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supervi sion of Uzan. The conplaint alleged that Keller knew
that Uzan had sexual |y harassed young wonen at the cleaners and
that despite know ng that “his enpl oyee was a sexual predator,”
Kell er continued to allow Uzan to work al one and unsupervi sed
with his own access to the prem ses.

The trial court, acting as the finder of fact, found that
Kel l er was negligent in his supervision of Uzan and awar ded
damages. The court cited testinmony fromthree former wonen
enpl oyees who told Keller that Uzan had sexual ly harassed and
fondl ed them during business hours prior to the incident
identified by the plaintiff. The young wonen rel ated several
i nst ances where, during business hours, Uzan asked themto
perform sexual acts as well as touched their breasts and
buttocks. Al three quit their positions and told Keller of the
epi sodes. Additionally, one of the enployee’s nothers called
Keller warning of civil liability. The three wonen al so
conpl ai ned to police about Uzan’s conduct but the police did not
initiate chares against him \Wen Keller confronted Uzan about
t hese conplaints, Uzan deni ed any sexual m sconduct and Keller
did not pursue the matter any further.

Kel |l er appealed the trial court’s finding of liability and

the court of appeals affirned. Koca v. Keller, 97 P.3d 346

(Col 0. App. 2004). The court reasoned that Keller had know edge

of the previous assaults and that “there was a risk that Uzan
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woul d sexual |y assault a young wonman or girl on the premses if
left unsupervised.” 1d. at 350. Thus, it held that Keller had
a duty to take reasonable steps to prevent Uzan from worki ng
al one and unsupervi sed and the breach of this duty resulted in
the harmto the plaintiff. 1d.

We granted Keller’s petition for certiorari to reviewthe
court of appeals’ decision.?

Anal ysi s

The issue that we address is the extent to which an
enpl oyer owes a duty of care to prevent harm caused by an
enpl oyee. W begin by setting forth the legal principles that
guide us in determ ning whether an enployer is liable in tort
for the negligent supervision of his enpl oyee.

To establish a claimbased on negligence, the plaintiff
must show. (1) the existence of a legal duty to the plaintiff;
(2) the defendant breached that duty; and (3) that the breach of

the duty caused the harmresulting in damages to the plaintiff.

Ryder v. Mtchell, 54 P.3d 885, 889 (Colo. 2002) (citing

1'We granted certiorari on the follow ng issue:

Whet her defendant, the owner of a dry cleaners, owed
plaintiff, a famly friend of the manager of the dry
cl eaners, a duty to prevent the manager from sexually
assaulting plaintiff on a Sunday norning, when the
establi shment was cl osed for business, and def endant
did not know the manager was bringing plaintiff to the
establ i shment .



G eenberg v. Perkins, 845 P.2d 530, 533 (Colo. 1993)); Connes V.

Mol alla Transp. Sys., Inc., 831 P.2d 1316, 1320 (Colo. 1992). A

negligence claimfails where the | aw does not inpose a duty on
the defendant to act for the plaintiff’s benefit. Ryder, 54

P.3d at 889 (citing Greenberg, 845 P.2d at 533, and Perreira v.

Col orado, 768 P.2d 1198, 1208 (Colo. 1989)). \Wether a
defendant in a particul ar negligence action owes a legal duty to
the plaintiff is not a question of fact but is a question of |aw

to be determned by the court. Bath Excavating & Constr. Co. v.

WIlls, 847 P.2d 1141, 1147 (Colo. 1993). After the court
determ nes the existence of a |legal duty, then the finder of
fact is to determ ne whether the defendant breached that duty.
Perreira, 768 P.2d at 1208.

Courts consider a nunber of factors to determ ne whether a
duty exists, including: the risk involved, the foreseeability of
the injury weighed against the social utility of the actor’s
conduct, the magnitude of the burden of guardi ng against injury
or harm and the consequences of placing the burden on the

actor. HealthONE v. Rodriquez, 50 P.3d 879, 888 (Col 0. 2002);

Taco Bell, Inc. v. Lannon, 744 P.2d 43, 46 (Colo. 1987). “No

one factor is controlling, and the question of whether a duty
shoul d be inposed in a particular case is essentially one of
fai rness under contenporary standards -- whet her reasonable

persons woul d recognize a duty and agree that it exists.”
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Connes, 831 P.2d at 1320 (quoting Taco Bell, Inc., 744 P.2d at

46) .

To establish liability, the plaintiff nmust prove that the
enpl oyer has a duty to prevent an unreasonable risk of harmto
third persons to whomthe enpl oyer knows or should have known

that the enpl oyee would cause harm Mses v. Diocese of

Col orado, 863 P.2d 310, 329 (Colo. 1993); Destefano v. G abrian,

763 P.2d 275, 286-88 (Colo. 1988) (adopting doctrine of

negl i gent supervision in Colorado). See al so Restatenent

(Second) of Agency 8 213 (1958); and Restatenent (Second) of

Torts § 317 (1965). An enployer “who knows or shoul d have known
that an enpl oyee’s conduct woul d subject third parties to an
unreasonable risk of harmmay be directly liable to third
parties for harm proxi mately caused by his conduct.” Destefano,
763 P.2d at 288.

While the tort of negligent supervision applies to
i nstances where the enployee is acting outside his scope of

2

enpl oynent, “ it does not extend to all acts undertaken by an

2 The theory of negligent supervision is to be distinguished from
vicarious liability where an enployer may be |liable for torts
commtted by an enpl oyee working within the scope of his

enpl oynment. Pediatric Neurosurgery, P.C. v. Russell, 44 P.3d
1063, 1070 (Col o. 2002); Gease Monkey Int’l, Inc. v. Montoya,
904 P.2d 468, 473 (Colo. 1995); Hynes v. Donal dson, 155 Col o.

456, 395 P.2d 221 (1964); Lovejoy v. Denver & R GR Co., 59
Col 0. 222, 146 P. 263 (1915). Under the theory of vicarious
l[tability, an enployer may avoid liability if the enpl oyee
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enpl oyee that are actionable in tort. |In cases of negligent
supervision “[l]iability of the enployer is predicated on the
enpl oyer’ s antecedent ability to recognize a potenti al

enpl oyee’s ‘attribute[s] of character of prior conduct’ which
woul d create an undue risk of harmto those with whomthe

enpl oyee cane in contact in executing his enploynent
responsibilities.” Mses, 863 P.2d at 327 (quoting Connes, 831

P.2d at 1321). See also, Van Osdol v. Vogt, 892 P.2d 402, 409

(Colo. App. 1994) (affirmng trial court’s dism ssal of
negl i gent supervision clai mwhere defendant did not know of
enpl oyee’ s sexual abuse of a mnor) aff’'d, 908 P.2d 1122 (Col o.

1996); Restatenent (Second) of Agency 8 213 cmt. d (“Liability

results under the rule stated in this Section, not because of
the relation of the parties, but because the enpl oyer
antecedent|ly had reason to believe that an undue risk of harm

woul d exi st because of the enploynent.”); Restatenent (Second)

of Torts 8 317 cnt. b (“[T]he master as such is under no
peculiar duty to control the conduct of his servant while he is

outside of the master’s prem ses, unless the servant is at the

commts an intentional tort because that act is generally not
within the enpl oyee’s scope of enploynent. Moses, 863 P.2d at
329-30 n. 27, Cooley v. Eskridge, 125 Colo. 102, 114, 241 P.2d
851, 857 (Colo. 1952).




time using a chattel entrusted to himas servant.”); P.L. v.
Aubert, 545 N.W2d 666, 668 (M nn. 1996) (hol ding enployer not
liable for enployee’s intentional tort which was unforeseeabl e
by the enpl oyer even though assault occurred “w thin work-
related limts of tinme and pl ace”).

Thus, where a plaintiff asserts a claimfor negligent
supervi sion, the question of whether the enployer owes a duty of
care to the injured third party boils down to issues of
know edge and causation -- whether the enployee’ s acts are “so
connected with the enploynent in tinme and place” such that the
enpl oyer knows that harmmay result fromthe enpl oyee’ s conduct
and that the enployer is given the opportunity to control such

conduct. Fower V. Harper & Posey M Kine, The Duty to Contro

t he Conduct of Another, 43 Yale L.J. 886, 896 (1934); Fow er V.

Harper et al., The Law of Torts 818.7, at 738 (2nd ed. 1986)

(stating: “Thus a master may be bound to control acts of his
servants that they do entirely on their own account but that are
cl osely enough connected with the enploynent in tinme and space
to give the master a special opportunity to control the
servant’s conduct.”).

In Fletcher v. Baltinore & P.R Co., the United States

Suprene Court recogni zed i nstances where an enpl oyer may be
liable in tort for permtting enployees to engage in acts that

may give rise to a claimfor negligence. 168 U S. 135, 18 S.C
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35 (1897). There, the Court held that the railroad conpany owed
a duty of care to passersby when it allowed its enpl oyees to
throw | arge pieces of wood fromthe train on their way hone from
a day’s work. 1d. at 140, 18 SO at 37. The Court recogni zed
that throw ng | arge pieces of wood fromthe train created a risk
that people lawfully on the adjacent street would be harned by
one of those pieces of wood. Thus, a nexus existed between the
enpl oyer’ s knowl edge of the enployees’ activities and the risk
of harm when a person was hit by one of those pieces of wood
sufficient to allowa jury to determ ne whether the defendant
negligently supervised its enpl oyees.

Simlarly, this court in recognizing a claimfor negligent
supervi sion acknowl edged a connecti on between the enployer’s
know edge of the enployee’s propensity to act in a particular
manner and the enployer’s duty to take reasonable steps to
prevent the enpl oyee fromacting in such a manner. The
plaintiff in Destefano sued the Di ocese of Col orado Springs for
t he negligent supervision of a priest who in the course of
provi ding marri age counseling engaged in sexual relations with
the plaintiff, Destefano. 763 P.2d at 279. Destefano all eged
that the diocese knew or should have known that the priest had
engaged in sexual relations with other wonen “simlarly
situated” to the plaintiff and that the diocese failed to take

any action to limt his contact with potential clients. 1d.
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Thus, it was the connection between the very risk of harmthat

t he di ocese either knew or should have known woul d occur and the
actual harm sexual relations with a parishioner seeking
counsel i ng, which sustained Destefano’'s claimfor relief. 1d.
at 288.

In both of these cases, the duty inposed on the defendant
was to take reasonable steps to prevent the foreseeabl e harm of
a known risk -- the person harnmed was one who would |ikely be
harmed by the known risk posed by the enployee. The custom of
permtting enployees of the railroad conpany to throw wood from
the train created a risk that they woul d damage property or harm
sonmeone near the tracks. Allowing the priest to continue to
counsel clients created a risk that he would becone sexually

involved with those clients. 1In both cases, the very harmthat

the risk inplied did indeed occur.?

3 See al so, Heal thONE, 50 P.3d at 888-89 (risk that patient woul d
be inadvertently injected with wong nedication if physician
fails to discard unused nedication after its adm nistration);
Moses, 863 P.2d at 329 (known risk that priest may devel op
sexual relation with parishioner receiving counseling created
duty in diocese to take adequate steps to insure priest was not
in position to conduct counseling); G eenberg, 845 P.2d 530
(medical test which is negligently selected creates risk that
pati ent may suffer physical injury); Connes, 831 P.2d at 1323
(hol di ng trucking conpany had duty to hire safe driver but had
no reason to foresee that enployee created risk that he would
sexual |y assault or endanger nmenber of public by engaging in

vi ol ent conduct); Taco Bell, Inc., 744 P.2d 43 (evidence of ten
armed robberies at defendant’s restaurant wthin three years
established that risk of harmwas foreseeable to custoners from

11




The plaintiff did not present any evidence at trial that
Kel | er knew or shoul d have known that Uzan would bring a twel ve
year-old girl, with no connection to the dry cleaners, to
Keller's place of business when it was closed and then sexually
assault her there. However, there was substantial evidence that
Kel |l er knew of Uzan’s proclivities to engage in | ewmd and sexual
behavior with the femal e enpl oyees on the prem ses during
busi ness hours. Three young wonen enpl oyees testified that they
had quit after Uzan groped and fondled them He also sexually
propositioned these young wonen and nmade ot her sexually explicit
statenents. Testinony also established that Keller did not take
any corrective action agai nst Uzan except to confront hi m about
the truth of the allegations after an enpl oyee’s nother warned
of potential litigation. This proof supports a finding that
Kel |l er knew that Uzan’s continued enploynment created a risk that

young wonen working at the dry cleaners and potential custoners

robbery and thus defendant had duty to take reasonable steps to
protect patrons fromcrimnal acts of unknown third persons who
caused the harmto plaintiff in case); Bradley v. H A Manosh
Corp., 601 A 2d 978 (M. 1991) (holding that in claimfor
negl i gent supervision, evidence of prior convictions for driving
whil e intoxicated and careless driving is relevant to know edge
of enpl oyee’ s carel ess behavi or when dealing wth autonobil es
whi ch caused plaintiff’s harm; Int’l Distrib. Corp. v. Anerican
Dist. Tel. Co., 569 F.2d 136 (D.C. Cr. 1977) (holding sunmary

j udgnent inappropriate in claimfor negligent supervision where
enpl oyees of burglary al arm busi ness stole fromcustoners of the

enpl oyer) .
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woul d be subject to sexual contact and | ewd behavi or during
busi ness hours and Keller therefore had a duty to take
reasonabl e steps to prevent that harm from occurring.

Wil e Keller may have had a duty to take reasonabl e steps
to protect wonen enpl oyees and custoners fromthe known risk of
harm t hat Uzan posed to these wonen during working hours, this
known ri sk does not extend to the sexual assault suffered by
Koca. She was neither an enployee® nor a customer. No evidence
links Uzan to a sexual assault of a young girl at the business
when it was closed and when he was supposed to be working al one.
There was no evidence indicating that Keller knew or should have
known that Uzan would bring a twelve year-old girl, the daughter
of a friend, to his place of business during off-hours and
sexual |y assault her there.® Nor was there any evidence that it
was reasonably foreseeabl e that an enpl oyee who created a
sexual Iy hostile work environment would then abuse his access to

the prem ses and take a young girl with no connection to the

* Al't hough Koca went with Uzan under the auspices that she woul d
open the business for the carpet cleaner, it is not argued and
no evi dence was presented whi ch suggests that Uzan had either
the apparent or inplied authority to bring her to the business.

°® See e.g., Biel v. Alcot, 876 P.2d 60 (Colo. App. 1993)
(affirmng dismssal of negligent supervision claimwhere no
evi dence was presented that enpl oyer knew of enpl oyee’s

m sconduct in drinking wine on the job or whether enployee had
hi story of substance abuse) cert. denied (July 11, 1994).
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busi ness to that place of enploynment for the purposes of
commtting a sexual assault.

This case arguably presents a cl ose question of whether the
enpl oyer’ s knowl edge creates a duty to take reasonable steps to
prevent a particular harmfromoccurring. But, in order for a
duty of care to exist, there nust be a connection between the
enpl oyer’ s know edge of the enpl oyee’ s dangerous propensities
and the harm caused. This connection is crucial to decide
whet her an enpl oyer owes a duty of care.

Al t hough Uzan posed a known risk of harmthat he would
subj ect wonen working at the cleaners and custoners to | ewd
behavi or and sexual contact, the necessary link to connect the
enpl oyer’ s know edge of the risk posed by the enpl oyee and the
harm that occurred does not exist. There is no evidence that
Kel I er knew or should have known that Uzan’s proclivities
created a risk of harmto a twelve year-old girl, with no
connection to the business, who was then brought to the
enpl oyer’ s place of business, in violation of the enployer’s
rul es, while the business was closed to the public, to sexually
assault her. Therefore, we hold that Keller did not owe a duty
of care to Koca under these circunstances.

Koca asserts that we should apply a nore sweepi ng approach
in determ ning whether the risk posed by Uzan inposed upon

Keller a duty to prevent harmto her by essentially arguing that

14



he owed a duty of care to all wonen and girls who cane on the
prem ses irrespective of whether Keller could anticipate their
presence. This plaintiff has undoubtedly suffered great harm
fromthe assault in this case. However, we do not enbrace a
theory of negligent supervision that would be an open invitation
to sue an enployer for the intentional torts of an enpl oyee
founded upon a generalized knowl edge of that enployee’ s prior
conduct. See Connes, 831 P.2d at 1321 (stating: “[We enphasize
that an enployer is not an insurer for violent acts conmtted by
an enpl oyee against a third person.”).

Concl usi on

For the reasons stated, we reverse the decision of the

court of appeals and remand this case to that court to—+return—it

I ol . I | aimf L
supervi-ston consider the plaintiff’s alternate theory of

premses liability.
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CHI EF JUSTI CE MULLARKEY, dissenti ng.

| respectfully dissent fromthe majority’ s opinion hol ding
that Donald Keller, the owner of Continental C eaners, owed no
duty of care to Tugba Koca when she was sexual ly assaulted on
the prem ses by Keller’s enployee, Firat Uzan, who managed the
store. | would affirmthe decision of the court of appeals in

Koca v. Keller, 97 P.3d 346 (Col o. App. 2004).

The majority takes an unreasonably narrow view of Keller’s
duty of care that is contrary to the law and to the facts. The
trial court found that “Keller had notice of Uzan's propensity
for illegal behavior related to mnors as well as a propensity
for sexual harassnent and assault on young wonen.” In making
this finding, the court relied on what it described as the
“consistent and credible” testinmony of three young wonen t hat
t hey had been sexually harassed and sexual |y assaul ted by Uzan
when they were enployed at the cleaners, and by a conplaint from
a female custoner. All three former enpl oyees, as well as the
not her of one of them conplained directly to Keller. The three
al so reported Uzan’s actions to the police.

The trial court found that “M. Uzan's assault of M. Koca
was remarkably simlar to the assaults reported by” the three
former enpl oyees. According to the trial court, the nobst
serious allegations by the enpl oyees concerned conduct by Uzan

that occurred “in the back roomof the Ceaners with the door



closed.” As the mgjority notes, Uzan assaulted Koca in the back
roomw th the door |ocked. M. Op. at 3.

The majority states only that “there was substanti al
evi dence that Keller knew of Uzan’s proclivity to engage in | ewd
and sexual behavior with femal e enpl oyees on the prem ses during
busi ness hours.” M. Op. at 12. In ny view, the magjority
m srepresents the evidence, especially the severity of the
attacks on the three enpl oyees. The evidence, as found by the
trial court, is that Keller knew or should have known that Uzan
sexual |y harassed and sexual |y assaul ted young fenal e enpl oyees
in the sanme manner and in the sanme place where he subsequently
sexual |y harassed and sexual |y assaul t ed Koca.

The majority, however, concludes that “[t]here is no
evi dence that Keller knew or should have known that Uzan's
proclivities created a risk of harmto a twelve year-old girl,
with no connection to the business, who was then brought to the
enpl oyer’ s place of business, in violation of the enployer’s
rul es, while the business was closed to the public, to sexually
assault her.” M. Op. at 14. | question the majority’s
reliance on work rul es because the trial court did not nake any
findings that Keller had work rules or that Uzan violated them
More inmportantly, the law inposes liability on Keller because
Koca was attacked on the business prem ses by Keller’s manager

Uzan. No additional business connection is required. The
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Rest at ement Second of Agency 8213 (1958), provides that
l[iability for negligent supervision is appropriate if an

enpl oyer is negligent either in enploying inproper persons in
work involving risk to others or in failing to prevent tortious
conduct fromoccurring on the work prem ses. The standard is
witten in the disjunctive and when, as here, the tort occurs on
the prem ses, the victimneed not have any additional connection

to the business.? See Koca v. Keller, 97 P.3d at 352.

The majority states as fact that “Uzan was not authorized
to bring third parties to the business during non-worKking
hours.” Maj.op. at 3. However, there is no factual finding to
that effect. Not only is the majority’'s reference to work rul es
unsupported by trial court findings but it also conflicts with
the trial court’s description of work place practices at
Kel l er’ s busi ness.

This was a small, poorly-run “nmom and pop” business, not a
| arge corporation with personnel policies that were enforced by

managenent. Wth Uzan as manager, inappropriate as well as

L'1f, however, the majority believes that Koca cannot recover

unl ess she had an additional connection with the business such
as being an enpl oyee or custoner, the case should be remanded
for fact finding on the business connection issue. Koca clained
that Uzan lured her to the store by asking her parents to allow
her to help himclean while the carpets were bei ng cl eaned.
Wor ki ng for the manager of the cleaners should be sufficient to
satisfy any requirenent that Koca have a connection to the

busi ness.



illegal conduct was tolerated and facilitated. Watever rules
Kell er may have had, they were not enforced.

The fact that the assault did not occur during working
hours is irrelevant in this case because Keller allowed Uzan to
be on the prem ses, w thout supervision, whenever he w shed.
There is no dispute that the assault on Koca occurred on a
Sunday nmorning in the back roomof the cleaners. Uzan's
ostensi bl e reason for being at the store was to admt a worKker
to clean the store’s carpets. Surely, the majority woul d not
contend that because the cleaners was not open for business,
Kell er would have had no liability if Uzan had attacked the
carpet cleaner as he attacked Koca.

In my opinion, Keller owed a duty of care to Koca.
Keller's duty was not |limted to business hours or to those who
were custonmers or enpl oyees because he gave Uzan unrestricted
access to the prem ses and he knew that Uzan repeatedly sexually
assaul ted young wonen on the prem ses.

For these reasons, | respectfully dissent.



