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No. 04SC275, Frank M Hall & Conpany, Inc. v. Rick Newsom
Wor kers’ Conpensati on

Frank M Hall & Conpany, the defendant in a personal injury
| awsuit brought by R ck Newsom sought review of the court of
appeal s judgnent uphol ding the denial of its notion for summary

judgnment. See Newsomv. Hall, 101 P.3d 1107 (Col 0. App. 2004).

The trial court rejected Hall & Conpany’s assertion of inmmunity
fromsuit by Newsom because it was his enployer as contenpl ated
by the Workers’ Conpensation Act. The court of appeals affirnmed
on the basis that Hall & Conpany did not qualify as Newsomnis
statutory enpl oyer because the subcontractor directly enpl oying
Newsom stood in relation to Hall as an independent contractor
rat her than an enpl oyee.

The suprene court reversed, determ ning instead that
section 8-41-401(1)(a), C R S. (2003), relieves a general
contractor of its liability as an enployer, for the death or
injury of a person to whomit contracts out work, whenever that
person is engaged in an independent trade, occupation,

prof ession, or business and is free fromthe general
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contractor’s control and direction, wthout at the sanme tine
relieving the general contractor of liability for the

subcontractor’s enpl oyees.
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Frank M Hall & Conpany sought review of the court of
appeal s judgnent uphol ding the denial of its notion for summary
judgnent, in a personal injury |lawsuit brought by R ck Newsom

See Newsomv. Hall, 101 P.3d 1107 (Col o. App. 2004). The

district court had rejected Hall & Conpany’s assertion that it
was i mune fromsuit by Newsom because it was his enpl oyer

wi thin the neaning of the workers’ conpensation act. The court
of appeal s agreed, holding that Hall & Conpany did not qualify
as Newsonis statutory enpl oyer because the subcontractor
directly enpl oying Newsom stood in relation to Hall as an

i ndependent contractor rather than its enpl oyee.

We understand section 8-41-401(1)(a), C R S. (2003), to
relieve a general contractor of its liability as an enpl oyer,
for the death or injury of a person to whomit contracts out
wor k, whenever that person is engaged in an independent trade,
occupation, profession, or business and is free fromthe general
contractor’s control and direction, wthout at the sanme tine
relieving the general contractor of liability for the
subcontractor’s enpl oyees. We therefore find that Hall &
Conpany was |iable, as Newsonis statutory enployer, for the
injuries he suffered and was correspondingly i nmune froma
personal injury suit by him Accordingly, the judgnent of the

court of appeals is reversed.



Rick Newsom filed suit against Frank M Hall & Conpany, the
general contractor on a construction project, for injuries he
suffered while working on the project. Newsomwas directly
enpl oyed by Di anond Excavating, Inc., a subcontractor engaged by
Hal | & Conpany to perform excavation work on the project. After
recovering from D anond’ s workers’ conpensation carrier, Newsom
filed suit against Hall. Hall noved for summary judgnent on the
ground that statutory workers’ conpensation was Newsom s
exclusive renedy for his injuries. The district court denied
the notion, and the jury returned a special verdict finding Hal
seventy-five percent negligent, ultimately resulting in a
judgment in Newsonis favor for about $160, 000.

Hal | & Conpany noved for judgnment notw thstanding the
verdi ct and subsequently appeal ed the denial of its notions, but
the court of appeals affirnmed. The appellate court reasoned
that according to the plain | anguage of section 8-41-
401(1)(a)(1), no company can be an enpl oyer of either a
subcontractor or enployees of the subcontractor if the
subcontractor’s i ndependence is established according to the
criteria enunerated in a cross-referenced section of the act
defining the term“enployee.” 1In reaching that conclusion, the
court of appeals rejected Hall’s interpretation of the statutory
schene as contenplating that only an individual subcontractor

hi msel f, as distinguished froman entire business entity and



that entity’ s enpl oyees, could be independent and free fromthe
control and direction of the general contractor. Because the
court of appeals also agreed that evidence in the record
establ i shed D anond’ s i ndependence from Hall & Conpany under the
criteria of section 8-40-202(2)(b), CRS. (2003), it affirned
the district court’s rulings.

Hal | then petitioned this court for a wit of certiorari.

.

We have previously described workers’ conpensation as

having a primary purpose of providing a renedy for job-rel ated

injuries, wthout regard to fault. Finlay v. Storage Tech.

Corp., 764 P.2d 62, 63 (Colo. 1998); see Frohlick Crane Service,

Inc. v. Mack, 182 Colo. 34, 38, 510 P.2d 891, 893 (1973). The

statutory schene was designed to grant an injured enpl oyee
conpensation fromhis or her enployer without regard to
negligence and, in return, the responsible enpl oyer woul d be
granted imunity from comon-|law negligence liability. Finlay
764 P.2d at 63. This jurisdiction has |ong provided an extra
| ayer of protection for the enpl oyees of subcontractors by

i nposi ng enployer liability for their injury or death not only
on the subcontractors by whomthey are directly enpl oyed, but
al so on the conpanies contracting out work to those

subcontractors. See San |sabel Electric Assoc. v. Braner, 182

Col 0. 15, 19, 510 P.2d 438, 440 (Colo. 1973).



Since the major statutory reorgani zation of 1990, see ch
62, sec. 1, Articles 40 to 47 of title 8, 1990 Col 0. Sess. Laws
468- 556 (“Workers’ Conpensation Act of Col orado”), the
applicability of the workers’ conpensation act to contractors
and | essees has been governed by part 4 of article 41 of title
8, of the revised statutes. As applicable here, section 8-41-
401(1) specified that except for certain enunerated exceptions,
any person, conpany, or corporation |easing or contracting out
any part of its work would be construed to be an enpl oyer and
liable to conpensate the | essee, subl essee, contractor, or
subcontractor, as well as its enpl oyees (or their dependents),
for injuries or death resulting fromthat work. See § 8-41-

401(1)(a).* In the next two, closely-related subsections, the

! Subsections 8-41-401(1) - (3), C R S. (2003), provide:

(1)(a) Any person, conpany, or corporation operating or
engaged in or conducting any business by | easing or
contracting out any part or all of the work thereof to any
| essee, subl essee, contractor, or subcontractor,
irrespective of the nunber of enpl oyees engaged in such
wor k, shall be construed to be an enpl oyer as defined in
articles 40 to 47 of this title and shall be |liable as
provided in said articles to pay conpensation for injury or
death resulting therefromto said | essees, subl essees,
contractors, and subcontractors and their enpl oyees or
enpl oyees’ dependents; except that no such person, conpany,
or corporation shall be construed to be an enployer and is
not |iable under articles 40 to 47 of this title:

(1) If such | essee, sublessee, contractor, or
subcontractor has conplied with section 8-40-202(2)(b)
relative to such work;

(1) 1f the person working for such |essee,
subl essee, contractor, or subcontractor is a working
general partner or the sole proprietor of such | essee,



subl essee, contractor, or subcontractor and is not covered
under a policy of workers’ conpensation insurance; or

(rrr)y If the corporate officer as defined in section
8-41-202(4)(a) or a nmenber as defined in section 8-41-
202(4) (b) working for such | essee, subl essee, contractor,
or subcontractor has executed and filed an election to
rej ect coverage under section 8-41-202(1).

(b) The enpl oyer, before conmmencing said work, shal
insure and keep insured against all liability as provided
in said articles, and such | essee, subl essee, contractor,
or subcontractor, as well as any enployee thereof, shall be
deened enpl oyees as defined in said articles. The enpl oyer
shall be entitled to recover the cost of such insurance
fromsaid | essee, sublessee, contractor, or subcontractor
and may wi thhold and deduct the sane fromthe contract
price or any royalties or other noney due, owing, or to
beconme due said | essee, subl essee, contractor, or
subcontractor.

(2) |If said | essee, sublessee, contractor, or
subcontractor is also an enployer in the doing of such work
and, before comenci ng such work, insures and keeps insured
its liability for conpensation as provided in articles 40
to 47 of this title, neither said | essee, subl essee,
contractor, or subcontractor, its enployees, or its insurer
shal | have any right of contribution or action of any kind,
i ncl udi ng actions under section 8-41-203, against the
person, conpany, or corporation operating or engaged in or
conducting any business by |leasing or contracting out any
part or all of the work thereof, or against its enpl oyees,
servants, or agents.

(3) Notw thstanding any provision of this section or
section 8-41-402 to the contrary, any individual who is
excluded fromthe definition of enployee pursuant to
section 8-40-202(2), or a working general partner or sole
proprietor who is not covered under a policy of workers’
conpensation insurance, or a corporate officer or nenber of
alimted liability conpany who executes and files an
el ection to reject coverage under 8-41-202(1) shall not
have any cause of action of any kind under articles 40 to
47 of this title. Nothing in this section shall be
construed to restrict the right of any such individual to
el ect to proceed against a third party in accordance with
the provisions of section 8-41-203. The total anount of
damages recoverabl e pursuant to any cause of action
resulting froma work-related injury brought by such
i ndi vi dual that woul d otherw se have been conpensabl e under



statute al so nade express that if such a subcontractor were
itself an enployer and insured its liability as required by the
act, neither the subcontractor nor any of its enpl oyees woul d
have any right of action against the person or conpany
contracting out the work, see 8 8-41-401(2); and that recovery
for death or injuries according to the provisions of the act
woul d not be available to designated individuals who naintai ned
their independence from another by whomthey were engaged to
performa service or who chose not to cover thenselves, as
permtted by the act, or be so covered by the corporation of
which they were officers or the limted liability conpany of
whi ch they were nenbers, see § 8-41-401(3).

Al t hough subsection 401(2) of the statute would therefore
appear to govern nost directly the matter at issue here —
whet her an enpl oyee of a subcontractor was barred from pursuing
a personal injury suit against a general contractor - that
provision, by its own terns, applies only to the | essees,
subl essees, contractors, and subcontractors described in
subsection 401(1)(a). Since 1995, when subsection 401(1)(a)
began to include exceptions to the class of subcontractors of
whom t he general contractor would be considered an enpl oyer, see

ch. 112, sec. 3, 8 8-41-401(1) and (3), 1995 Colo. Sess. Laws

articles 40 to 47 of this title shall not exceed fifteen
t housand dol | ars, except in any cause of action brought
agai nst another not in the same enpl oy.



343, 344, the scope of subsection 401(2)’'s bar to actions

agai nst the general contractor has been correspondingly |imted.
At the tinme of Newsomis injury, subsection 401(1)(a) delineated
three separate exceptions to enployer liability. For a nunber
of reasons, the |anguage of the first of these three presents
guestions of interpretation not apparent in the other two.

Unli ke the second and third exceptions to enpl oyer
l[iability, which specifically refer to “persons” owning or
hol di ng particular positions in an organi zation or entity
(“general partner,” “sole proprietor,” “corporate officer,”
“menbers [of limted liability conmpanies]”), the first exception
is couched in terms of the | essee, subl essee, contractor, or
subcontractor itself. Wile the reference in the body of
section 401(1)(a) to the recipient of |eased or contracted-out
work is clearly intended to include business entities having
enpl oyees of their own, the exception applies, by its own terns,
only to a subset of such recipients, whichis |[imted to those
who can establish that they performtheir service independently
within the neani ng of subsection 8-40-202(2)(b), so as to be
excluded fromthe broader definition of “enployee” altogether.
See § 8-41-401(1)(a)(l) (incorporating by reference § 8-40-
202(2)(b)). The requirenments for establishing “independence” or
an “independent contractor relationship” within the neaning of

subsection 8-40-202(2)(b), on their face, go beyond nerely



recei ving | eased or contracted-out work; and therefore, whatever
the realities of practice in the construction industry may
actually be, |essees, sublessees, contractors, or subcontractors
are not automatically “independent contractors,” as that termis
now used in the statute.

The criteria of subsection 8-40-202(2)(b) for establishing
i ndependence, according to which the subcontractor exception of
subsection 8-41-401(1)(a)(l) is defined, are expressed in terns
of “individuals” or “service providers,” who are expressly
di stingui shed fromtheir trade or business nanes. See, e.g., 8
8-40-202(2)(b)(11)(“To prove independence it nust be shown that
t he person for whom services are perforned does not: . . . (E)
Provide nore than mnimal training for the individual; (F)
Provide tools or benefits to the individual; . . . (H Pay the
service provider personally instead of making checks payable to
the trade or business nanme of such service provider . . . .7").
In addition, the very definition of “enployee,” from which
i ndi vidual s neeting these criteria are excluded, is itself
expressed in terns of “persons” in the service of other persons,
associ ations of persons, firns, private corporations, or
gover nnment al agenci es, departnents, or offices, rather than the
associations or entities thenselves. See § 8-40-202(1).
Because the term “enpl oyee” is used el sewhere w t hout apparent

di stinction between business associ ati ons and i ndi vi dual nat ural



persons, see, e.g., 8 8-41-401(1)(b) and (2), it would not be
unreasonabl e to understand the term “individual” to include such
entities, as the court of appeals has done; however, it also can
hardly be consi dered unreasonable to infer, solely fromthe

| anguage of subsections 8-41-401(1)(a)(l) and 8-40-202(2)(b),
that the delineated statutory criteria for “independence”
describe a relationship that can only exist between individual
persons and those for whomthey provide services.

Furthernore, while subsection 8-41-401(1)(a) identifies
three exceptions or situations in which a general contractor is
not considered to “be an enployer,” it is far |ess precise about
whom t he general contractor is not considered the enpl oyer of.
Unli ke the statutory | anguage creating the enpl oyer-enpl oyee
relationship itself, which expressly extends beyond the
subcontractor to include even the enpl oyees of subcontractors,
see 8 8-41-401(1)(a), (b), the exception relieving general
contractors of enployer liability for the death or injury of
i ndependent subcontractors makes no nention of any enpl oyees of
t hose subcontractors. Even if subcontracting business entities
coul d be capable of “conpl[ying] wth section 8-40-202(2)(b)
relative to such work,” as contenpl ated by subsection 8-41-
401(1)(a) (1), it therefore remains far fromclear that the

statutory | anguage al so excepts the enpl oyees of such entities



from an enpl oyer-enpl oyee relationship with the genera
contractor.

A substantial body of interpretative aids, either
prescribed by the legislature itself, see title 2, article 4,

C.R S. (2005), or devel oped by courts, see generally Norman J.

Singer, Sutherland Statutory Construction (6th ed. 2000), exists

to help resolve which of a nunber of conpeting reasonable
constructions of particular statutory |anguage actually enbodi es
the legislative intent. Anong them we have often noted that a
provi sion existing as part of a conprehensive statutory schene
must be understood, when possible, to harnonize the whole. See

Martinez v. People, 69 P.3d 1029, 1033 (Colo. 2003). In

particular, the historical devel opnent of such a schenme can
often shed |ight on the purposes behind specific anendnents.

See City of Quray v. din, 761 P.2d 784, 788-89 (Colo. 1988).

Al t hough it may not be unreasonable to interpret the | anguage of
subsections 8-41-401(1)(a)(l) and 8-40-202(2)(b), standing
al one, as relieving general contractors of their liability for
t he enpl oyees of independent subcontractors, even a cursory
exam nation of the rel evant devel opnents can |l eave little doubt
that this was not the legislative intent.

The first three subsections of section 8-41-401 all deal
with slightly different, but interlocking, aspects of the sane

problem the extent to which enployer liability should be

10



i nposed upon persons and conpani es | easing or contracting out
their work, and, correspondingly, the scope of the imunity from
remedi es ot her than workers’ conpensation to which they should
be entitled. The fundanental enployer-enployee relationship

bet ween conpani es and the enpl oyees of their subcontractors,
still enbodied in subsection 401(1)(a), has existed in this
jurisdiction for nearly a century. See ch. 210, sec. 49, 1919
Col 0. Sess. Laws 700, 717-18. Since that tine, the general
assenbly has continued to expand and refine the basic provision,
often in response to appellate court interpretations,
subdividing it and addi ng new provisions to clarify the scope
and applicability of the relationship and the consequences of
its existence or nonexistence.

Subsection 8-41-401(2) of the current statute canme into
being in 1963, in effect responding to and reversing the outcone
otherwi se required by a federal court interpretation of then-
exi sting | anguage. See ch. 180, sec. 3, § 81-9-1, 1963 Col o.

Sess. Laws 640, 641-42; see also Edwards v. Price, 191 Colo. 46

51 n.9, 550 P.2d 856, 860 n.9 (1976) (describing the new
subsection as the legislature’ s response to Thonmas v.
Farnsworth, 286 F.2d 270 (10th Cr. 1960)). In the absence of
an express provision to the contrary, the federal court refused
to construe the statute as inmunizing a general contractor from

a negligence suit by an enpl oyee of its subcontractor, even

11



where the general contractor was a statutory enployer of the
subcontractor’s enpl oyee and the subcontractor had insured its
liability for the death or injury of its enployee as required by
statute. 1d. at 273. The general assenbly responded by addi ng
| anguage to nmake clear that if a subcontractor of whomthe
general contractor was deened to be the enpl oyer kept insured
its own liability for its enployees as statutorily required, the
general contractor would be considered to have fulfilled its
obligation as an enployer, and neither the subcontractor nor its
enpl oyees woul d “have any right of contribution or action of any
ki nd” agai nst the general contractor. § 8-48-101(2), C R S
(1989) (currently 8 8-41-401(2)). This provision remains

unal tered today.

The forerunner of subsection 8-41-401(3), addressing the
l[iability of general contractors for the principals of
subcontracting busi nesses who chose not to cover thenselves as
enpl oyees of their own businesses, first appeared in 1987, also
in the wake of an appellate court pronouncenent construing the
statute. See ch. 53, sec. 1, § 8-48-101, 1987 Col o. Sess. Laws
399 (“Concerning exenption of general contractors fromliability
under the *Wirknmen's Conpensation Act of Col orado’ to individual
enpl oyers, working partners, subcontractors, or sole proprietors
who decline to insure thensel ves under a worknen’ s conpensati on

policy”). Construing the existing |anguage of subsection 401(2)

12



as nerely barring actions against a general contractor by
subcontractors, or their enployees, who were actually insured by

t he subcontractor, the court of appeals, in Aiver Construction

Co. v. Industrial Conmission, 680 P.2d 1308 (Col o. App. 1983),

hel d that the sole proprietor of a subcontracting business was
not prohibited from seeki ng workers’ conpensation fromthe
general contractor, even though the sole proprietor had
exercised his statutory option not to cover hinself as an

enpl oyee of his own conpany. See § 8-44-102, C.R S. (1973) (“If
the enpl oyer desires, the contract may include by endorsenent as
an enpl oyee of the insured any working partner or individual

enpl oyer actively engaged in the operation of the business.”)
(enphasi s added). The general assenbly responded by adding a
new subsection (2.5), nmaking express that an “indivi dual

enpl oyer, corporate officer, or working partner” who did not
obtain coverage “for hinself,” as would have been his option by
applicable statutory provisions, could not assert a cl ai munder
t he worknen’ s conpensation act and would have only a limted
right to recover danmages in other kinds of actions for work-
related injuries. See § 8-48-101(2.5), CRS. (1989). The

| anguage of subsection 401(1)(a), creating the enployer-enpl oyee
rel ati onshi p between general contractors and their
subcontractors, was, however, not simlarly nodified at that

tine.

13



The precise characterization of the individuals
specifically denied worknmen’s conpensation clains in this
provi si on underwent a series of anmendnents in the ensuing years,
in apparent attenpts to refine the classifications, reconcile
themw th related provisions of the schene, and update statutory
references rendered obsolete by recodification. In 1988, the
term “independent contractor,” which was specifically defined in
terms of “persons,” replaced the previous references to
“i ndi vi dual enpl oyer,” “working partner,” and “corporate
officer,” and the special definition of “sole practitioner,” but
the central limtation to one who failed to obtain coverage “for
hinsel f” remani ned. See ch. 49, sec. 2, § 8-48-101, 1988 Col o.
Sess. Laws 374-75. In 1990, however, with the recodification of
the entire schenme, the words “for hinmself” dropped out, along
with the obsolete statutory references it imedi ately preceded.
Compare 8 8-48-101, C R S. (1989); with ch. 62, sec. 1, Articles
40 to 47 of title 8, 1990 Col o. Sess. Laws 468, 481.

What ever the intent behind that deletion (if any),
subsection 8-41-401(3) was anended again in 1993, along with
subsection 8-40-302(5), which it continued to incorporate by
reference. See ch. 103, sec. 3, § 8-41-401(3), 1993 Colo. Sess.
Laws 355, 358; ch. 129, sec. 1, 8 8-40-302(5), 1993 Col 0. Sess.
Laws 455. This tine both the term “i ndependent contractor” and

its special definition were replaced by a reference to

14



i ndi vi dual s excl uded as i ndependent contractors fromthe anended
definition of “enployee” in section 8-40-202. Perhaps as
significantly, with the sinple insertion of the disjunction
“or,” the class of “individual (s)” denied workers’ conpensation
under subsection 8-41-401(3) changed even nore. |Imrediately
before the 1993 anmendnent, subsection 401(3) applied only to
i ndependent contractors who failed to obtain insurance coverage;
after the anmendnent, it effectively denied workers’ conpensation
to any “individual” neeting subsection 8-40-202(2)(b)’s criteria
for independence, and in addition, to any other “individual” who
was statutorily permtted, but failed, to obtain worker’s
conpensation insurance. By cross-reference, subsection 401(3)
made clear that the other “individuals” to whomit referred were
wor ki ng general partners and sole proprietors, see § 8-40-
302(5)(b), C R S. (2005), and corporate officers and nenbers of
limted liability conpanies, see § 8-41-202, C R S. (2005), not
el ecting coverage for thensel ves.

Wi |l e sonme version of subsection 8-41-401(3) expressly
barring particul ar subcontractors or their officers from
wor kers’ conpensation clains has existed since 1987, no
exception to the enpl oyer-enpl oyee relationship established in
subsection 401(1) accounted for the addition of subsection
401(3) (or its forerunners), until 1995. At that tine, a

provi so was added to subsection 401(1), excepting fromthe

15



enpl oyer - enpl oyee rel ationshi p altogether those individuals who
wer e deni ed workers’ conpensation clains under subsection
401(3)’ s newl y-adopted definition of independent contractor.
See ch. 112, sec. 3, § 8-41-401(1) and (3), 1995 Col o. Sess.
Laws 343, 344. That proviso failed, however, to account for any
of the other individuals denied the right to workers’
conpensation for failing to obtain insurance coverage. Finally,
in 1996 both subsections 401(1) and (3) were anended to
delineate, as three separate categories (independent contractors
according to section 8-40-202(2)(b); working general partners
and sole proprietors who failed to cover thensel ves; and
corporate officers and nenbers of limted liability conpanies
who rejected coverage), each class of individuals excepted from
the statutory enpl oyer-enpl oyee rel ati onship of subsection
401(1), and therefore all those denied a right to pursue
wor kers’ conpensation clai ns agai nst a general contractor under
subsection 401(3). See ch. 137, sec. 2, § 8-41-401(1) and (3),
1996 Col 0. Sess. Laws 646, 647.

The devel opnent of what is now codified as section 8-41-
401, taken step-by-step, evidences consistent (if not always
effective or sufficient) attenpts by the general assenbly to
maintain the liability |ong-inposed on general contractors for
t he enpl oyees of subcontractors, w thout saddling themwth

l[tability for individuals who made busi ness choices to

16



personal ly remain outside the enpl oyer-enpl oyee rel ati onship, or
at least to avoid coverage as enpl oyees of their own businesses.
Crcuitous as that devel opnent may at tines appear, it has
unfolded in a single direction, w thout any indication that the
general assenbly had abandoned its efforts to prevent enpl oyers
from avoi ding responsibility for their workers by |easing or
contracting out work, rather than sinply hiring them as

enpl oyees. See Finlay, 764 P.2d at 63. A presunption agai nst

inplied repeal or anendnent of existing statutes, see Fuhrer v.

Dept. of Mdtor Vehicles, 197 Col o. 325, 328, 592 P.2d 402, 404

(Colo. 1979), mlitates against construing exceptions to the
original act any nore broadly than expressly declared or

necessarily inplied. See Industrial Comm ssion v. MIlka, 159

Col 0. 114, 120-21, 410 P.2d 181, 184 (Colo. 1966); see generally

1A Norman J. Singer, Sutherland Statutory Construction, 8§ 22:30,

at 369-70 (6th ed. 2000).

Subsequent | egislative acts certainly cannot dispositively
interpret earlier ones for the courts, but subsequent
clarification of anbiguous legislation is one accepted aid to

the discovery of legislative intent. See e.g., Douglas Cty. Bd.

v. Fidelity Castle Pines, 890 P.2d 119, 125 (Colo. 1995);

Ri ckstrew v. People, 822 P.2d 505, 508 (Colo. 1991); People v.

Davis, 794 P.2d 159, 181 (Colo. 1990); see generally, 1A Nornman

J. Singer, Sutherland Statutory Construction, 8§ 22:30, at 380
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(6th ed. 2000) (especially where the anendnent was adopted soon
after the interpretive controversy arose and was for the purpose
of making plain what the |egislation had been all along). In
response to the court of appeals construction of section 8-41-
401, as permtting subcontracting business entities to qualify
as i ndependent contractors and, at one and the sane tine,
destroy the statutory enpl oyer-enpl oyee rel ati onshi p bet ween
their enpl oyees and their general contractors, the |legislature
responded qui ckly and decisively. See ch. 288, sec. 1, § 8-41-
401(1), 2004 Colo. Sess. Laws 1078-79. Wthin nonths, the
general assenbly had expressly di sapproved of the court of
appeal s interpretation, by nanme.? It also made even nore clear
the linkage it intended between subsections 401(1) and (3), by
replacing the three separately articul ated exceptions in the

former with a direct cross-reference to the latter.® Al though

2 Subection 8-41-401(1) was anended to include a new subsection

(a.5) which read:
The general assenbly hereby finds and determ nes that the
deci sion of the Colorado Court of Appeals in the case of
Newsomv. Frank M Hall & Co., No. 02CA1375 (February 26
2004), in which the court held that an independent
contractor may be an entity other than a natural person,
did not accurately reflect the intent of the general
assenbly when it passed Senate Bill 93-132 and Senate Bil
95-072.

See ch. 288, sec. 1, § 8-41-401(1), 2004 Colo. Sess. Laws 1078-

79.

3« . . except that—no-suchperson—conrpany—or corporation

hal || I I I W Li abl I
artieles40-to 47 of thistitle- AS OTHERW SE PROVI DED I N
SUBSECTI ON (3) OF TH S SECTI ON
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section 401 continues to treat business entities as the
“enpl oyees” of their general contractors, subjecting general
contractors to liability for such subcontracting entities and
their enpl oyees and simultaneously barring actions agai nst
general contractors by them see § 8-41-401(1)(b), (2), the
statute now renoves any doubt that the legislature intends to
except fromthe enpl oyer-enpl oyee rel ati onshi p, as i ndependent
contractors, only those subcontractors who are natural persons
and are thensel ves acting i ndependently within the neani ng of
section 8-40-202.

Because the | anguage of subsection 8-41-401(1)(a)(l),
C. R S. (2003), and subsection 8-40-202(2)(b) (expressly
i ncorporated by reference), lends itself to nore than one
reasonable interpretation, it is appropriate to exam ne the
| egi sl ative history of the these statutes, as well as the

greater statutory schenme of which they are a part, to discover

See ch. 288, sec. 1, § 8-41-401(1), 2004 Colo. Sess. Laws 1078-
79.
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the actual legislative intent behind that |anguage. It is clear
fromthe devel opnent of the schene as a whole, and these
provisions in particular, that the legislature did not intend to
strip a subcontractor’s enpl oyees of any additional protection
af forded by the general contractor, whether or not the
subcontractor hinself satisfies the conditions of subsection 8-
40-202(2) (b) establishing his independence. As the enpl oyee, of
a subcontractor that kept insured its liability for
conpensation, and for whomthe general contractor was |liable as
a statutory enployer, Newsom had “no right of contribution or
action of any kind” against Hall & Conpany. 8§ 8-41-401(2).
[T,

Because Hall & Conmpany was |iable, as Newsom s statutory
enpl oyer, for the injuries he suffered and was correspondi ngly
i mmune froma personal injury suit by him the district court
erred in denying Hall’s notion for summary judgnent. The
judgnent of the court of appeals is therefore reversed and the
case remanded for further proceedings consistent with this

opi ni on.
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