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The Col orado Suprene Court addresses whether article Il
section 23, of the Colorado Constitution, which provides, in
part, “The right of trial by jury shall remain inviolate in
crimnal cases; but a jury in civil cases in all courts, or in
crimnal cases in courts not of record, may consist of |ess than
twel ve persons, as may be prescribed by |aw,” guarantees the
right to a jury of twelve in m sdeneanor cases.

The Court observes first that section 23 has no conparabl e
counterpart to the provisions of the United States Constitution.
Accordingly, the Court holds that it is not bound by the United
States Suprene Court’s decisions interpreting the federal
constitution in its interpretation of section 23.

The Court | ooks to the plain and cl ear neaning of section
23 to find that it inplicitly provides the right to a jury of

twelve in courts of record and, conversely, no such right in


http://www.courts.state.co.us/supct/supctcaseann
http://www.cobar.org.

courts not of record. |In addition, the Court |ooks to the
history and origin of section 23 in Mssouri and the eventual
adoption of section 23 by Col orado’s Constitutional Convention
to conclude that the franmers intended to preserve the conmon-| aw
right to a jury of twelve in courts of record. The Court finds
that the right to a jury of twelve in courts of record was well -
accepted and easily applied over the first 80 years of the

Col orado Constitution.

In 1962, however, the state judicial systemwas reorgani zed
and a new judicial article to the state Constitution was
adopted. The Court finds that because there was no
consideration of the inpact on the right to a jury of twelve as
part of the reorganization, the usefulness of the term®“courts
of record” as it relates to the extent of the right to a jury of
twel ve pursuant to section 23, was lost. As such, the Suprene
Court seeks a neaning of section 23 that best preserves the
intent of the framers and protects the right as it existed prior
to 1962.

Accordingly, the Court holds that article Il, section 23
only extends the right to a jury of twelve to felony offenses
and the General Assenbly nmay provide for fewer than twelve

jurors in m sdeneanor cases.
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The People of the State of Col orado appeal a district court
order overturning a county court judgnent agai nst Respondent,
Peter Rodriguez. The district court found that Rodriguez’s
Col orado Constitutional right to a jury of twelve was violated
when the county court denied his demand for a jury of twelve on
m sdeneanor charges and instead provided only a jury of six. W
determ ne that a defendant does not have a right to a jury of
twel ve under the Col orado Constitution when charged only with a
m sdenmeanor of fense. Accordingly, we conclude that section
18-1-406, C.R S. (2004), and Cim P. 23(a)(2), which provide
for a jury of six in m sdeneanor cases, are not
unconsti tutional .

| . Facts and Procedure

In 2001, Rodriguez’s estranged w fe di scovered photographs
of nude children in Rodriguez’s possession. Hys wife alerted
the police and they seized the photographs. Wile searching
t hrough Rodri guez’s bel ongi ngs, the police also found itens the
police suspected Rodriguez stole fromhis wife’'s niece. Police
i ssued Rodriguez a sumons and conpl aint charging himwith two

m sdenmeanor of fenses—Sexual Exploitation of a Child, a class 1



m sdeneanor,® and Theft Under $100,2 a class 3 ni sdemeanor —and
ordered himto appear in county court.

Prior to trial, Rodriguez demanded a jury of twelve
pursuant to article Il, section 23, of the Col orado
Constitution. The county court denied Rodriguez’'s request for a
jury of twelve, finding instead that both CrimP. 23(a)(2) and
section 18-1-406(1) provide for a jury of six in m sdenmeanor
cases. The jury of six returned a guilty verdict on both
char ges.

Rodri guez appealed to the district court arguing, inter
alia, that he was denied his Colorado Constitutional right to a
jury of twelve. The district court agreed with Rodriguez and
held that the Col orado Constitution mandates a twel ve-person
jury for m sdeneanor cases if a jury of twelve is properly

demanded. Because Rodriguez had requested a twel ve-person jury

! See 8§ 18-6-403(3)(b.5), 6 CR S. (2001). dCass 1 m sdeneanor
of fenses carry a mni num sentence of six nonths inprisonnent, or
five hundred dollars fine, or both, and a maxi mum sentence of

ei ght een nonths inprisonnent, or five thousand dollars fine, or
both. § 18-1.3-501(1), C R S. (2004). Pursuant to section
18-1.3-501(3)(a), m sdeneanor sentences can be extended by six
months if the offense presents an extraordinary risk of harm
whi ch extends the maxi numinprisonnent to two years in county
jail.

> See § 18-4-401(1) and (2)(a), 6 CR'S. (2001). Cass 3

m sdeneanor offenses carry a m ninum sentence of a fifty dollar
fine and a maxi mum of six nonths inprisonnent, or seven hundred
fifty dollars fine, or both. § 18-1.3-501(1).
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when he entered his not guilty plea, the court remanded the case
to the county court for a newtrial.

We granted certiorari to determ ne whether a defendant who
is being tried for a m sdenmeanor has a Col orado Constituti onal
right to a jury of twelve and whether section 18-1-406(1) and
Crim P. 23 are therefore unconstitutional in providing for a
jury of six in a m sdeneanor case.

The district court’s interpretation of the Col orado

Constitution is subject to de novo review See Colo. Dept. of

Labor and Enpl oynent v. Esser, 30 P.3d 189, 194 (Col o. 2001).

1. Analysis
In this case we determne if article Il, section 23, of the
Col orado Constitution (“section 23"), which provides in part:
“The right of trial by jury shall remain inviolate in crimnal
cases; but a jury in civil cases in all courts, or in crimnal
cases in courts not of record, nmay consist of |ess than twelve
persons, as may be prescribed by law,” establishes the right to

a jury of twelve in nisdeneanor cases.® Essential to our

3 Under the circunstances of this case, there is no question
whet her Rodriguez was entitled to a jury trial. W have
previously interpreted “crimnal cases” as identified in section
23 to be those offenses punishable by inprisonnment exceedi ng six
nmonths or a fine of nore than $500. See Austin v. City and
County of Denver, 170 Col o. 448, 455, 462 P.2d 600, 604 (1969).
Because the m sdeneanor charges in this case are puni shabl e by
nmore than six nonths inprisonnment, Rodriguez is clearly entitled
to ajury trial.




analysis is the principle that Colorado’s Constitution, “unlike
the federal constitution, does not conprise a grant of but

rather, a limtation on power.” Reale v. Bd. of Real Estate

Appr ai sers, 880 P.2d 1205, 1208 (Colo. 1994). *“All power which
is not limted by the constitution is vested in the people and
may be exercised by themvia their elected representatives so
|l ong as the constitution contains no prohibition against it.”
Id. Therefore, if we find section 23 establishes a right to a
jury of twelve in m sdeneanor cases, then section 18-1-406(1)
and CrimP. 23, which both provide for juries of six,?*
unconstitutionally encroach upon that right. 1f, however,
section 23 does not establish a right to a jury of twelve in
m sdeneanor cases, the CGeneral Assenbly and this court, through
its rul emaki ng powers, may provide for |less than twelve jurors.
Accordingly, our analysis is twfold. First, we determ ne

whet her section 23 establishes a right to a jury of twelve that

may not be encroached upon by | egislation or procedural rule.

4 Section 18-1-406(1) provides: “(1) Except as otherw se provided
in subsection (7) of this section, every person accused of a
felony has the right to be tried by a jury of twelve whose
verdict shall be unaninous. In matters invol ving m sdeneanors,
the accused is entitled to be tried by a jury of six. In
matters involving ‘petty offenses’, the accused has the right to
be tried by a jury under the ternms and conditions of section 16-
10-109, CRS.” Crim€P. 23 provides: “(1) Every person accused
of a felony has the right to be tried by a jury of twelve” and
“(2) In mtters involving all m sdeneanors, the accused is
entitled to be tried by a jury of six.”
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Next, because we find that section 23 does establish a
defendant’s right to a jury of twelve in sone crimnal cases,
but not others, we determne if the right extends to m sdeneanor
cases. We conclude that there is no constitutional right to a
jury of twelve in m sdeneanor cases in Colorado and therefore
section 18-1-406(1) and Crim P. 23 are constitutional.
A. Right to a Jury of Twelve

To determ ne whether section 23 establishes a right to a
jury of twelve in crimnal cases, we turn first to the | anguage
of section 23. W find that the plain and clear neaning inplies
aright to a jury of twelve. Because this right is inplied,
rather than directly stated, we next |ook to the proceedi ngs of
the Constitutional Convention during which section 23 was
enacted for evidence of the framers’ intent. W find that the
framers intended to preserve the common law right to a jury of
twelve in “courts of record.” As such, we conclude that section
23 establishes the right to a jury of twelve in “courts of
record.”

1. Plain and clear neaning of section 23

Qur state “constitution derives its force . . . fromthe
people who ratified it, and their understanding of it nust
control. This is to be arrived at by construing the | anguage,
used in the instrunment according to the sense nost obvious to

t he common understanding.” Al exander v. People, 7 Colo. 155,




167, 2 P. 894, 900 (1884); see also Prior v. Noland, 68 Colo.

263, 267, 188 P. 729, 730 (1920) (“The presunption is in favor
of the natural and popul ar nmeaning in which the words are
usual Iy understood by the people who have adopted them”).
Therefore, we afford the | anguage of the Constitution its

“ordi nary and conmon neaning” to give “effect to every word and

term cont ai ned therein, whenever possible.” Bd. of County

Commirs v. Vail Assocs., Inc., 19 P.3d 1263, 1273 (Col o. 2001).

When the | anguage “is plain, its neaning clear, and no absurdity
i nvol ved, constitutional provisions nust be declared and

enforced as witten.” Inre Geat Qutdoors Colo. Trust Fund,

913 P.2d 533, 538 (Colo. 1996). “[l]n so doing, technical rules
of construction should not be applied so as to defeat the
obj ecti ves sought to be acconplished by the provision under

consideration.” Cooper Mtors v. Bd. of County Commirs of

Jackson County, 131 Colo. 78, 83, 279 P.2d 685, 688 (1955). It

is with these principles in mnd that we review section 23.
Section 23 states that in crimnal cases in a “court not of
record,” fewer than twelve jurors may be provided “by law.” The
natural inplication of this provision is that when in a “court
of record,” a defendant has a right to a jury of twelve that
cannot be reduced by the General Assenbly. Several other state

courts interpreting simlar provisions in their respective state



constitutions have reached the same conclusion.® This court has
al so acknowl edged the inplied right to a jury of twelve in

crimnal cases under the Col orado Constitution.?®

°® See City of Seattle v. Filson, 98 Wash.2d 66, 70, 653 P.2d 608,
610-11 (1982) (state constitutional provision identical to
section 23 allowng juries of less than 12 in courts not of
record, creates a right to twelve-nenber juries in courts of
record), overruled on other grounds by In re the Matter of Eng,
113 Wash.2d 178, 776 P.2d 1336 (1989); Taylor v. State, 612 P.2d
851, 853 (Wo. 1980) (interpreting a constitutional provision
identical to section 23 and holding that “[i]t is beyond dispute
that the Wom ng Constitution guarantees a crimnal defendant in
a court of record the right to a unani nous verdict by twelve
inpartial jurors.”); Porter v. Superior Court, 104 Ariz. 36, 36-
37, 448 P.2d 92, 92-93 (1968) (interpreting very simlar section
of state constitution to nean that the “natural and necessary
inplication of the [] section is that provision cannot be made
by law for a jury of a nunber | ess than twelve in courts of
record”); Power v. Wllians, 205 NW 9, 13 (N.D. 1925) (state
constitutional provision preserving right to jury trial, but
permtting “a jury in civil cases, in courts not of record, may
consi st of less than twelve nen, as may be prescribed by |law”
held to require twelve jurors in courts of record); Sinopoli v.
Chi cago Rys. Co., 316 IIll. 609, 617, 147 N E. 487, 490 (1925)
(court found state constitution permtting |less than twelve
jurors in justice of the peace courts preserved the common-| aw
jury of twelve in all courts exercising conmon | aw
jurisdiction); People v. Luby, 56 Mch. 551, 552, 23 N.W 218,
218 (1885) (interpreting state constitution provision addressing
jury trial in crimnal prosecutions “which may consist of |ess
than twelve nmen in all courts not of record,” Mch. Const art.
VI, sec. 28 (1850), to be an exception to the otherw se
constitutional nunber of twelve jurors); H Il v. People, 16

M ch. 351, 355 (1868) (“Qur constitution in retaining the right
of trial by jury, tacitly refers to and adopts the common | aw
nunber. In crimnal cases in courts of record this is put beyond
all doubt by the 28th section of article 7. ‘In every crimna
prosecution, the accused shall have the right to a speedy and
public trial by an inpartial jury, which may consi st of |ess
than twelve nen in all courts not of record.’”).

® Just thirteen years after the adoption of the Col orado
Constitution, in Parker v. People, 13 Colo. 155, 165, 21 P
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W nust al so “presune that each phrase of the constitution
was included for a purpose.” Reale, 880 P.2d at 1208. As such,
section 23 nust inply a jury of twelve requirenent in crimnal
cases in courts of record because interpreting the provision to
mean ot herwi se would render the reference to “less than twelve
jurors” superfluous. |If the CGeneral Assenbly was free to
provide for fewer than twelve jurors in any case, or in any
court, it would not be necessary to explicitly state in section
23 that fewer than twelve jurors is permssible in crimnal
cases in courts not of record. If we were to read no inplied
right to a jury of twelve in courts of record, the express
reference in section 23 to the circunstances where the General
Assenbly can provide for |less than twelve jurors would be
unnecessary. In other words, because section 23 provides an
exception relating to the nunber of jurors in “courts not of
record,” section 23 nust be read to provide a limt on the

Ceneral Assenbly’s power to provide for fewer than twelve jurors

1120, 1123 (1889), this court noted that “it is undoubtedly true
that the right guarantied [by the state constitution] is the
right of trial by a common-law jury of 12 persons.” The
decision in Parker, however, is not dispositive in this case
because it did not specifically address the origin of the right
or explain if the right was inplied by section 23. See id.
(holding that there is no limtation on General Assenbly to
reasonably regul ate the manner in which persons conpetent for
jury duty are to be sel ected).
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in “courts of record.” This is, of course, the nost reasonable
conclusion to be drawn from section 23.

The Peopl e neverthel ess set forth several argunents agai nst
this construction.

First, the People contend Col orado courts have previously
rejected the notion that there is any state constitutional right
to a jury of twelve in crimnal cases. The People cite People

v. Burnette, 775 P.2d 583 (Colo. 1989), and People v. Chavez,

791 P.2d 1210 (Colo. App. 1990). These cases, however, do not

i nvol ve the construction of section 23 or the extent of rights
protected by section 23. In Burnette, we addressed the question
of whether it was perm ssible pursuant to Crim P. 24(e) for an
alternate juror to replace a sitting juror who becones disabl ed
during the jury's deliberations. 775 P.2d at 584-85. Only in a
footnote and wi thout discussion did we note that “the right to a
jury of twelve and twelve only in non-capital felony cases” is

not a constitutional necessity. See Burnette, 775 P.2d at 589

n.6 (citing People ex rel. Hunter v. Dist. Court, 634 P.2d 44

(Colo. 1981)). Simlarly, the court of appeals in Chavez did
not anal yze section 23 or discuss the rights afforded by section

23. See Chavez, 791 P.2d at 1211. | nstead, the court of

appeals relied solely on the footnote in Burnette. |d.

Furt her nore, because Burnette relies on Hunter for the

proposition that the nunber of jurors has no constitutional

11



basis, we turn to Hunter. W also find Hunter inapposite. In
Hunter, this court addressed whether “the constitutional

guarantee of a trial by ‘jury’ necessarily requires trial by
exactly twelve persons.” 634 P.2d at 46. Unlike the present

case, the accused in Hunter sought a trial by jury of |ess than

twel ve persons. |d. at 45 (defendant sought a jury of one).
The court concluded that there was no constitutional |anguage
mandati ng that an accused be tried by a jury of twelve in non-
capital felony cases where he elects to be tried by fewer than
twelve. 1d. at 46. The court did not, however, address the
question of whether a jury of twelve was required where a

def endant denmanded twel ve.

Because the People rely upon a line of cases that originate
with Hunter for the proposition that there is no constitutional
right to a jury of twelve under section 23, and Hunter is
i napposite, we do not agree with this proposition.

Next, the People contend that because the United States
Constitution does not establish the right to a jury of twelve,
the Col orado Constitution simlarly provides no such right. W
di sagr ee.

The Si xth Amendnent of our federal constitution does not
require a jury of twelve in crimnal cases in state courts. See

Wllianms v. Florida, 399 U S. 78, 102-03 (1970). The Sixth

Amendnent states, in part, “[i]n all crimnal prosecutions, the

12



accused shall enjoy the right to a speedy and public trial, by
an inpartial jury of the state and district wherein the crinme
shal | have been commtted . . . .” US. Const. amend. VI. In
reviewing the rights protected by this anmendnent, the United
States Suprene Court acknow edged the long history of juries of
twelve in the United States and their common law origin in

Engl and dating back to the Magna Carta. WIlians, 399 U S. at
89-91. The Suprene Court concluded, however, that the right to
“an inpartial jury” under the Sixth Anmendnent did not require
twel ve persons. |d. at 103. |Instead, the Court found the
nunber twelve to be an “historical accident” by which the
founders of our federal constitution did not expressly intend to
preserve when they pronul gated the Sixth Arendnent. 1d. at
102-03. As such, while crimnally accused nmaintain a right to a
jury trial under the federal constitution, the right does not

include the right to a jury of twelve in state court.

Simlar to the federal constitution, the state counterpart

to the Sixth Anendnent lies in article Il, section 16, of the
Col orado Constitution (“section 16”) and provides: “In crim nal
prosecutions the accused shall have the right to . . . a speedy

public trial by an inpartial jury of the county or district in
which the offense is alleged to have been conmtted.” Colo.
Const. art. Il, sec. 16. In addition to section 16, however,

the framers of the Colorado Constitution adopted section 23

13



whi ch goes beyond the protections of the Sixth Amendnent and has
no conparabl e federal counterpart.

G ven the incorporation of section 23 in the Col orado
Constitution, we reject the notion that because the federal
constitution does not protect the right to a jury of twelve, we
should follow suit in Colorado. Colorado’ s constitutiona
provi sions are independent of, and may extend beyond, the
federal constitution to offer greater protection for the people

of Col orado. See People v. Young, 814 P.2d 834, 842 (Colo.

1991). Not only did the framers of Col orado’s Constitution
choose to include both sections 23 and section 16, but section
23 goes on to specifically identify “twelve” in reference to the
nunber of jurors in crimnal cases. To follow the People’s
reasoning, we would strip section 23 and its specific reference
to “twelve” of all neaning.

Last, the People argue that section 23 does not inplicitly
establish the right to twelve jurors by pointing to our repeated

rejection of the proposition in Gty of Denver v. Hyatt, 28

Col o. 129, 63 P. 403 (1900) that section 23 inplies the right to
ajury trial in civil cases. |In Hyatt, this Court found that
the second part of section 23 inplicitly recognized a right to a
jury trial in civil cases because it provided for juries of |ess
than twelve in civil cases. 28 Colo. at 148-49, 63 P. at 410.

The court reasoned that the Constitution would not have provi ded
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a nodification to the right to a jury trial in civil cases if

the right itself did not exist inthe first place. 1d. Hyatt

stands alone as the only case in Colorado to find a jury trial
right in civil cases, while several other decisions reject this

interpretation of section 23. See Garhart ex rel. Tinsman v.

Col unbi a/ Heal t hone, L.L.C., 95 P.3d 571, 580 n.9 (Col 0. 2004)

(listing several cases that find the Col orado Constitution does
not guarantee a right to a jury trial in civil cases). W
recently rejected Hyatt expressly to affirmthe | ong-standing
authority in Colorado that there is no right to a jury trial in

civil cases under the Colorado Constitution. Scholz v. Metro.

Pat hol ogi sts, P.C., 851 P.2d 901, 906 (Col o. 1993).

The Peopl e argue that because we have rejected the

rationale in Hyatt and found the second part of section 23’ has

no inplicit nmeaning with respect to civil cases, we should
reject simlar logic that the second part has any inplicit
meaning with respect to crimnal cases. That is, sinply because
the second part of section 23 provides for less than twel ve
jurors in “courts not of record,” there is no reason to find

that twelve jurors are mandated in “courts of record.” Based on

" “[Blut ajury incivil cases in all courts, or in crininal

cases in courts not of record, nmay consist of |ess than twelve
persons, as nmay be prescribed by [aw.”
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two primary differences between the treatnent of civil cases and
crimnal cases in section 23, we disagree.

First, the initial part of section 23, “[t]he right of
trial by jury shall remain inviolate in crimnal cases . . . .,”
specifically provides for the right to a jury trial in crimnal
cases. In contrast, no part of section 23 addresses or provides
for any “inviolate right” to a jury trial in civil cases. As
such, the second part of section 23 that addresses civil cases
stands as the sole constitutional provision addressing jury
trials in civil cases. It nerely states that the General
Assenbly may provide for fewer than twelve jurors in civi
cases. |In absence of section 23 establishing an inviolate right
toajury trial in civil cases, there is no support for any
finding that section 23 provides a right to a jury trial in
civil cases.

Second, section 23 provides that there may be |l ess than
twelve jurors in all civil cases, but restricts the ability of
the General Assenbly to reduce the nunber of jurors in crimnal
cases to “less than twelve” only in “courts not of record.”

This difference cannot be overl ooked. The franers distingui shed
bet ween the General Assenbly’s power to reduce the nunber of
jurors in civil cases, but only provided for such a power in
|l ess than all crimnal cases. 1In doing so, it appears clear

that the framers only intended to extend the General Assenbly’s
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power to reduce the nunber of jurors in less than all crimnal
cases. In other words, the power to reduce the nunber of jurors
in some crimnal cases nust be an exception to what is otherw se
alimt on the General Assenbly’'s power to reduce the nunber of
jurors in all other crimnal cases.

Therefore, based upon the text and common under st andi ng of
section 23, it appears section 23 inplicitly establishes a right
to ajury of twelve in crimnal cases in “courts of record” that
cannot be circunscribed by the General Assenbly or any rule of
procedure. However, to resolve any doubt, we turn to the
hi story and origin of section 23.

2. History and origin of section 23

VWiile it appears that section 23 can be read as an inplied
[imtation on the power of the General Assenbly to reduce the
nunber of jurors in certain crimnal cases, our inquiry cannot
stop here. \Were it appears that rights or limtations on the
power of the General Assenbly are inplied by the state
Constitution, “it becomes highly inportant to ascertain, if that
may be done, what the franers of the Constitution really had in
m nd, and actually intended to cover, by the enactnent of this

provision.” Schwartz v. People, 46 Colo. 239, 257, 104 P. 92,

98 (1909). We may |l ook to the record of the proceedi ngs of the
Constitutional Convention as well as “the attitude of the

menbers of that body, as shown by the record concerning the then
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existing [sic] laws on that subject.” 1d. W also take notice
that in many cases, “when a state adopts the constitutional or

| egi sl ative provisions of another state, it also adopts the
construction given to such provisions by the decisions of the

courts of the state fromwhich they are taken.” Lace v. People,

43 Col 0. 199, 203, 95 P. 302, 304 (1908). Furthernore, “a court
may and should |l ook to the state of things existing when the
Constitution was framed and adopted and [each] provision nmust be
presuned to have been franed and adopted in the Iight and

under standi ng of prior and existing laws and with reference to

them” Krutka v. Spinuzzi, 153 Colo. 115, 124, 384 P.2d 928,

933 (1963) (internal quotations omtted). Thus, we turn to the
hi story and origin of section 23.

It is well known that many of Col orado’s constitutional
provi sions were based on the Illinois, Pennsylvania, and
M ssouri Constitutions. See Dale A Qesterle & Richard B

Collins, The Colorado State Constitution: A Reference GQuide 1

(2002); see also McIntyre v. Bd. of County Commirs, 86 P.3d 402,

414 n.7 (Colo. 2004). Looking to these states, the Mssouri and
IIlinois Constitutions both had provisions simlar to Col orado’s
section 23 prior to the adoption of the Colorado Constitution in
1876.

In Illinois, article Il, section 5, of the Illinois

Constitution of 1870 provides: “the right of trial by jury, as
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heret of ore enjoyed, shall remain inviolate, but the trial of
civil cases, before justices of the peace, by a jury of |ess
than twel ve nmen, nay be authorized by law.” This provision is
simlar to section 23 and at | east one Colorado case inplicitly
attributes this provision as the origin of section 23. See

People v. Hall, 60 P.3d 728, 734 (Colo. App. 2002).

The text of section 23 and the proceedi ngs of Colorado’ s
Constitutional Convention, however, reveal that section 23 nore
closely resenbles the jury right provision in Mssouri’s
Constitution. Article Il, section 28, of the M ssour
Constitution of 1875 provides: “The right of trial by jury, as
heretof ore enjoyed, shall remain inviolate; but a jury for the
trial of crimnal or civil cases in courts not of record may
consi st of less than twelve nen, as may be prescribed by law”
Unlike the Illinois provision that only permts fewer than
twelve jurors in justice of the peace courts, the M ssour
provision utilizes the sane “courts not of record” distinction
as section 23 in Colorado. The M ssouri provision, also simlar
to section 23, provides an exception to the jury of twelve
requirenent in crimnal cases; the Illinois provision only
provides for fewer than twelve jurors in civil cases.

Furthernmore, both the M ssouri provision and section 23 al so
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address grand jury requirenents, while there is no nention of
grand juries in the Illinois provision.?

The proceedi ngs of the Col orado Constitutional Convention
al so support the conclusion that section 23 originated fromthe
M ssouri Constitution. Just two nonths after the adoption of
M ssouri’s 1875 Constitution the Constitutional Convention to
create Colorado’'s first constitution nmet for the first tine.

Proceedi ngs of the Constitutional Convention for the State of

Col orado 18 (1907) (hereinafter “Proceedings”). The Convention

broke into conmttees, each responsible for preparing separate
articles of the constitution to propose to the Convention as a
whole. 1d. at 24-25. |In January 1876, the Commttee on Bill of
Ri ghts proposed to the Conmmttee of the Whol e, anong other
rights, the right to a jury trial: “The right of trial by jury
as heretofore enjoyed shall remain inviolate, but a jury for the
trial of crimnal cases in courts not of record may consist of

| ess than twelve nen, as may be prescribed by law.” Id. at 91.

The only difference between the provision introduced in Col orado

8 The Col orado and M ssouri provisions provide: “Hereafter, a
grand jury shall consist of twelve nen, any nine of whom
concurring may find an indictnent or true bill.” Article II,
section 5, of the Illinois Constitution of 1870 does not address
grand jury requirements at all.
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and the Mssouri Constitution is the omssion of “civil” cases
in the proposed Col orado provision.®

G ven the nearly identical |anguage and phrasing used, as
well as the close proximty in tine to the adoption of the 1875
M ssouri Constitution, it appears that the provision proposed in
Col orado was based upon the 1875 M ssouri Constitution. Because
we find that section 23 originated fromarticle Il, section 28,
of the Mssouri Constitution of 1875, we turn to the source of
the M ssouri provision to aid in our understanding of section
23.

M ssouri adopted its first constitution in 1820 that
i ncl uded one provision establishing the right to a jury trial:

“That the right to a jury shall remain inviolate.”' M. Const.

® There is a discrepancy in the records of the Constitutional
Convention that suggests the provision as introduced in Col orado
may have been identical to the Mssouri provision. Although the
m nutes of the Convention make it clear that the quoted | anguage
above was presented to the Commttee of the Wole, the m nutes
al so provide that when this provision was nodi fied and approved
by the Committee of the Wiole, the nodification to the Commttee
on Bill of R ghts version was proposed as inserting “after the
word ‘Civil,” the words ‘cases in all courts’.” Proceedi ngs at
209-10. The record of this nodification suggests that “civil”
cases were included as part of the Commttee on Bill of Rights’
proposed provision. Therefore, it is possible the provision

i ntroduced by the Conmttee on Bill of Rights did in fact
contain reference to “civil cases in courts not of record”
making it identical to Mssouri’s provision.

10 Several courts have found the right to a jury of twelve based
on simlar provisions in their respective state constitutions.
See Byrd v. State, 317 Ark. 609, 612, 879 S.W2d 435, 437
(1994); Blumv. Merrell Dow Pharm, Inc., 534 Pa. 97, 112, 626

21




of 1820 art. Xlll, section 8  The M ssouri Suprene Court
interpreted this provision in 1860.

I n Vaughn v. Scade, 30 Mo. 600, 603 (1860), the Suprene

Court of M ssouri addressed an appeal fromthe “Il aw
conmi ssioner’s court” where a defendant was denied his request
for a jury of twelve and instead only permtted the defendant a
jury of six. The |aw conm ssioner’s court was a court of record
and exercised its jurisdiction according to the comon |aw. 30
Mb. at 603.

The M ssouri court found that the 1820 Constitution,
providing “[t]hat the right to a jury shall remain inviolate,”
required a jury of twelve as well as unanimty in the jury

verdict. 1d. The court explained why the constitutional

A 2d 537, 548 (1993) (state constitution providing that “[t]rial
by jury shall be as heretofore and the right thereof remain
inviolate” required jury of twelve where it existed at common
law); State v. Hamm 423 N.W2d 379, 385-86 (Mnn. 1988),

super seded by state constitutional anmendnent; Brane v. Garwood,
339 So.2d 978, 979 (M ss. 1976) (constitutional provision that
“right of trial by jury shall remain inviolate” incorporated
common law right to a jury of twelve); Glbreath v. Wallace, 292
Ala. 267, 272-73, 292 So.2d 651, 655-56 (1974) (sane); Advisory
Opinion to Senate of the State of Rhode |Island and Provi dence

Pl antations, 108 R |I. 628, 633, 278 A 2d 852, 854 (1971) (sane);
but see In the Matter of Public Law No. 305 and Public Law No.
309 of the Indiana Acts of 1975, 263 Ind. 506, 513, 334 N E 2d
659, 662-63 (Ind. 1975) (in light of Wllianms v. Florida, state
constitution providing “right of trial by jury shall remain

i nviolate” did not incorporate common-|aw twel ve-person jury);
Pitcher v. Lakes Anusenment Co., 236 N.W2d 333, 338 (lowa 1975)
(“inviolate” right to jury did not incorporate conmon-| aw

requi renments of jury trials).
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protection of the “inviolate” right to a jury protects the right
to a jury of twelve:

Certainly if there are any essential requisites in a

jury trial, anong them nust be the nunber of jurors

and unanimty in their verdict. |If the declaration of

ri ghts does not preserve these elenents of the trial

by jury fromchange, then it is in the power of the

general assenbly to take away fromthat node of trial

all those incidents which have endeared it to the

peopl e anong whom it has prevailed. |If, in cases

where the right to a trial by jury is secured, the

nunmber of jurors can be reduced fromtwelve to six,

with equal propriety it can be reduced to two or four.

The term“trial by jury” was well known and under st ood

at the coomon law, and in that sense it was adopted in

our bill of rights.
ld. at 603-04. Accordingly, the court found that in courts of
record having common |aw jurisdiction and proceedings in
accordance wth common | aw, where a party demanded a jury of
twelve, he was entitled under article Xlll, section 8, of the
M ssouri Constitution. Id. at 604. The court went on to
expl ain, however, that its holding was limted in that it should
not be “a matter of course that a jury in a justice's court mnust
i kewi se consist of twelve nen.” 1d. The court reasoned that
“justices' courts, not being courts of record, are not within
the constitutional provision.” |1d. at 604-05. The court
advised “[t]he legislature in its discretion may give assi stance
to justices [of the peace] in the exercise of their
jurisdiction, and that may be any nunber of nen that is deened

expedient.” 1d. at 605.
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M ssouri’s second constitution, adopted in 1865,
i ncorporated this sane provision. See Mb. Const. of 1865, art.
|, sec. 17. The state again adopted a new constitution in 1875
which set forth article Il, section 28, which, as di scussed
above, substantially mrrors section 23.

According to the M ssouri Suprene Court, the change in
| anguage used in the 1875 Constitution was not intended to
nmodi fy the previously protected right to a jury trial. R ce v.
Lucas, 560 S.W2d 850, 855 (Mb. 1978). Instead, the “proper
rul e of construction, therefore, undoubtedly, is that the
Constitution of 1875 preserves the right of trial by jury, as
that right came fromthe common aw or the territorial statutes,
in exactly the sanme status as was guar anteed under the two
precedi ng Constitutions.” |1d. That is, the 1875 change sought

to clarify the jury right as it existed under the prior

constitutions and as it was described in Vaughn. See id. at

854-55. This, of course, included the right to trial by a jury
of twelve and an exception in “courts not of record.”

When the constitutional franmers in Colorado proposed the
jury trial right based on Mssouri’s 1875 Constitution, we my
presunme they sought to provide the right as it existed in
M ssouri. Lace, 43 Colo. at 203, 95 P. 302 at 304. Under such
a construction, the proposed provision would have protected the

right to trial by a jury of twelve and an exception in “courts
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not of record.” The Constitutional Convention, however, did not
adopt the provision exactly as it was proposed by the Commttee
on Bill of Rights. Accordingly we |ook to the remainder of the
Conventi on proceedings to determ ne what affect, if any, the
framers intended by nodifying the | anguage incorporated fromthe
M ssouri Constitution.

After the jury trial right provision was introduced at the
Convention by the Conmttee on Bill of R ghts, the Conmttee of
t he Whol e recommended that the | anguage be changed to all ow the
Ceneral Assenbly to provide for fewer than twelve jurors in

“civil cases in all courts” in addition to crimnal cases in

courts not of record. Proceedings at 209 (enphasis added). The

Comm ttee of the Wole, having changed the right to jury trial
incivil cases as it existed before, renoved the “as heretofore
enj oyed” | anguage and specified that the inviolate jury trial
right was only extended “in crimnal cases.” 1d. at 209-10.

The Comm ttee of the Wol e approved the final provision and
adopted it as article Il, section 23: “The right of trial by
jury shall remain inviolate in crimnal cases; but a jury in
civil cases in all courts, or in crimnal cases in courts not of

record, may consist of |less than twelve nen, as may be
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prescribed by law.” 1d. at 666. Section 23 remains
substantially identical today.?!

The framers expl ai ned the reasoni ng behind section 23 in
their Address to the People: “The petit jury system has been
nodi fied as to permit the organization of a jury of less than
twelve men in civil cases, thereby materially reducing the

expense of our courts.” Proceedings at 724. |In reference to

the jury right in crimnal cases, the Address explains “[t]he
right of trial by jury in all crimnal cases has been
preserved.” |d. There was no nention of any change to the

petit jury systemin crimnal cases. |Id.; cf. Proceedi ngs at

725 (framers describing the “radical changes” in the 1876
Constitution to the then-existing territorial judicial system
These proceedi ngs make clear that section 23 originated
fromM ssouri’s 1875 Constitution and the franmers’ intent to
preserve the right of a jury trial in crimnal cases. In
addition, the Address to the People nakes clear that the only
change to the jury trial right was to the nunber of jurors in
civil cases. As such, the intent of section 23 as conveyed by
the framers and adopted by the people of Col orado preserved the

right to a jury in crimnal cases as it existed in 1876. That

1 The only nodification to section 23 was to nmake it gender -
neutral and provide that no person can be denied to the right to
serve on a jury on the basis of sex. See Sen. Concurrent Res.
No. 1, 1943 Col o. Sess. Laws 687.
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is, section 23 provides the right to a jury of twelve in
crimnal cases in courts of record.

Based upon the plain |anguage and history supporting the
adoption of section 23, we conclude that an accused has a right
to ajury of twelve in “courts of record” and a limted
exception exists whereby juries may be limted to fewer than
twelve jurors in “courts not of record.” Although this reading
of the statute appears easily applicable on its face, difficulty
arises in absence of any constitutional definition of “court of
record” or “court not of record” and the reorganization of the
judicial article in 1962.

B. Section 23 Applied

As di scussed above in Part A, it is clear that the franers
of Colorado’'s Constitution intended to preserve the right to a
jury of twelve in sonme crimnal cases and permt the General
Assenbly to limt the nunber of jurors in others. Only in
“crimnal cases in courts not of record” does the Ceneral
Assenbly have the power to reduce the nunber of jurors to fewer
t han twel ve.

I n di stinguishing between courts of record and courts not
of record, we again |ook the | anguage in the Constitution and
the history of our courts. W determ ne that under the judicial
article adopted in the 1876 Constitution at the sane tinme as

section 23, justice of the peace courts (“justice courts”) were
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the only courts created in the Constitution that were consi dered
“not of record.” Consequently, it was clear until 1962 that the
right to a jury of twelve did not extend to justice courts
because it was well known that justice courts were courts not of
record. In contrast, the right did extend to county and
district courts because those courts were of record.

However, justice courts were elimnated in the
constitutional reorganization of the justice systemin 1962.
Because the justice courts were elimnated and their
jurisdiction conbined with the county courts in 1962, and given
that there was no consideration of the inpact on the right to a
jury of twelve under section 23, the useful ness of the term
“courts not of record” as it relates to the extent of the right
to a jury of twelve pursuant to section 23, was | ost.

Because we are faced with determning the rights afforded
by section 23 after the judicial reorganization, we nust try to
preserve the original intent of section 23. In doing so, we
find that the best approach to preserving the right to a jury
trial under section 23 is to identify the types of cases the
framers envisioned for justice courts—=courts not of record”—
and county and district courts-“courts of record”-and, as a
result, determne the types of cases where the franmers protected

the right to a jury of twelve.
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By looking to the jurisdiction of these courts as provided
by the Constitution and General Assenbly, we find that the right
to ajury of twelve lies in the difference between m sdeneanor
and felony offenses. That is, we find a right to a jury of
twelve in felony cases that does not extend to m sdeneanor
cases. Thus, we conclude that section 18-1-406(1) and Crim P.
23, which provide for six jurors in m sdeneanor cases, are
constitutional under section 23.

1. Section 23 applied prior to 1962

Frominception in 1876, section 23 provides an accused the
right to a jury of twelve in “courts of record” and a limted
exception exists whereby juries may be limted to fewer than
twelve jurors in “courts not of record.” At the outset,
however, it is inportant to note that courts of record have
hi storically had several defining characteristics.

To be a court of record, it is clear that the court had to

keep a record of its proceedings. Hoehne v. Trugillo, 1 Colo.

161, 162 (Colo. Terr. 1869). Oten tinmes, this required nuch
nmore than the docket indicating court actions. 1d. However,
sinply because a court kept a record did not nmake it a “court of

record.” See Filson, 98 Wash.2d at 70, 653 P.2d at 611; State

v. Allen, 117 Ohio St. 470, 475, 159 N E. 591, 592 (1927).
Courts of record were generally courts of general jurisdiction

that typically conduct their proceedings in accordance with the
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comon |aw. See, e.g., Bucher v. Thonpson, 32 P. 498, 498 (N M

Terr. 1893). Conversely, courts not of record were inferior
courts of limted jurisdiction that depended upon |egislative

action for their jurisdiction. See, e.g., Lopez v. Anchorage,

597 P.2d 146, 147-48 (Al aska 1979). Essential to being a court
of record was the ability to fine and inprison as well as the

ability to hold a party in contenpt. See People v. Stapleton,

18 Col 0. 568, 582, 33 P. 167, 171 (1893) (“jurisdiction to
puni sh for contenpt is inherent in superior courts of record”).
It is al so observed that the orders or judgnents of courts of
record carry “absolute verity” subject only to collateral

attack. See Filson, 98 Wash.2d at 69-70, 653 P.2d at 610; see

also Inre Brown's Estate, 65 Colo. 341, 347, 176 P. 477, 479

(1918).

There are so many defining characteristics that severa
aut hors have noted the difficult task of distinguishing between
courts of record and courts not of record. See Margreth

Barrett, The Constitutional Right to Jury Trial: A Historica

Exception for Small Mnetary Cains, 39 Hastings L.J. 125, 163

n. 155 (1987) (discussing the inevitable problem of associating
| esser jury trial rights to “courts not of record” and
concluding that the distinction from“courts of record” has
never attained a “universal neaning”); 20 Am Jur. 2d Courts 8§

26, at 405 (1965) (“There are conflicting opinions on the
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princi ple behind” the court of record classification making it
“practically inpossible to give a universally valid definition

of the term”); Arthur M Alger, Wiat is a Court of Record?, 34

Am L. Rev. 70 (1900) (noting that “what constitutes a court of
record has never been satisfactorily answered”); see also
Filson, 98 Wash.2d at 69, 653 P.2d at 610 (noting that “[t]he
expression ‘court of record is not one of fixed neaning.”)

(citing Black's Law Dictionary 425-26 (rev. 4th ed. 1968)).

Where constitutions have defined rights and powers upon the
“court of record” and “court not of record distinction,” several
courts have been challenged to construe and apply them See,

e.g., Filson, 98 Wash.2d at 69, 653 P.2d at 610; Allen, 117 Ohio

St. at 473-80, 159 N.E. at 591-93 (court attenpts to determ ne
if justice of the peace is “court of record” wthin neaning of
state constitution).

I n Col orado, the 1876 Constitution did not define what the
framers neant by “courts not of record” or “courts of record” in
section 23 or in any other provision. Prior to the adoption of
the 1876 Constitution, the Territorial Court of Colorado offered
the historical perspective: “A court of record is that where the
acts and judicial proceedings are enrolled in parchnment for a
per petual nenorial and testinony; which rolls are called the
record of the court, and are of such high and super-em nent

authority that their truth is not to be called in question.”
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Hoehne, 1 Colo. at 162 (internal quotations omtted). The court
went on to say that “[i]n these days the parchnent is discarded,
but records still retain their character as a judicial nmenorial
of high and super-em nent authority.” 1d. Mre recently,

al t hough prior to 1962, this court took notice that courts not
of record are those courts of limted jurisdiction w thout the

i nherent powers of courts of record such that their jurisdiction

and duties are derived only fromstatute. WMhaney v. Field, 120

Col 0. 518, 521, 211 P.2d 827, 829 (1949).

Despite the lack of a universally-accepted neaning, the
distinction in Col orado between courts of record and courts not
of record was clear for the first 80 years of our Constitution
because it was well understood which of Colorado’s trial courts
were courts of record. The district courts and county courts

were both courts of record. See Laizure v. Baker, 91 Colo. 48,

50-51, 11 P.2d 560, 561 (1932) (district courts are courts of

record); Weiss-Chapman Drug Co. v. People, 39 Colo. 374, 376, 89

P. 778, 779 (1907) (district court is a superior court, a court

of record); Herren v. People, 147 Col o. 442, 444, 363 P.2d 1044,

1046 (1961) (county court is a court of record); see also § 37-
1-12, 2 CR S. (1953) (identifying courts of record). 1In
contrast, the justice courts were “courts not of record.” See

Mahaney, 120 Col 0. at 521, 211 P.2d at 829; Ham |l v. Ferrier, 8

Col 0. App. 266, 270-71, 45 P. 522, 523 (1896).
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Accordi ngly, under section 23, because district and county
courts were courts of record, the General Assenbly could not
provide for fewer than twelve jurors in crimnal cases in
district and county courts. See § 78-2-14, 4 C.R S. (1953)
(identifying twelve as the maxi num nunber of jurors).
Conversely, because justice courts were courts not of record,
there was no limt on the General Assenbly to provide for fewer
than twelve jurors in crimnal cases in those courts. See § 79-
15-4, 4 C R S. (1953) (designating a maxi mumof six jurors in
trials before justice court). That is, a jury of twelve was not
required in any justice court case because, as at |east one
treatise of that period notes, this was “permtted by the

constitution . . . .” Colo. Justice Court Practice and

Procedure 8 411 (3d ed. 1942).

Because the Ceneral Assenbly could provide for fewer than
twelve jurors in justice courts, defendants in cases before
justice courts had no constitutional right to a jury of twelve.
In addition, when the Constitution was franmed in 1876, the
jurisdiction of justice courts was not enbodied in the text of
the Constitution, but instead was left to the General Assenbly.
See Colo. Const. art. VI, sec. 25 (1876). As such, the General
Assenbly had the power to give jurisdiction to the justice

courts over several types of offenses and, as a result,
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def endants prosecuted in justice courts on these offenses did
not have a right to a jury of twelve.

Hi storically, justice courts only had jurisdiction over
mnor civil matters and “assault, assault and battery, and
affrays.” 1861 Colo. Terr. Sess. Laws 220, 220-22. However,
because the CGeneral Assenbly’s power to grant jurisdiction over
mnor crimnal matters was unrestricted by the 1876 judi ci al
article, by 1886 the CGeneral Assenbly had extended justice court
jurisdiction to several m sdeneanors. M sdeneanor cases could
be initiated by conplaint or information and, therefore, it was
perm ssible for the General Assenbly to grant jurisdiction over

m sdeneanors to justice courts. See In re Constitutionality of

House Bill No. 158, 9 Colo. 625, 626, 21 P. 472, 472 (1886); see

al so Colo. Const. art. Il, sec. 8 (1876) (all non-felony

crimnal cases may be prosecuted by indictnent or information).

I n conparison, because felonies required an indictnent by a
grand jury, see Colo. Const. art. Il, sec. 8 (1876), felony
cases could not be heard in justice courts because there was no
mechanismfor initiating a grand jury indictnment in the justice

courts.'® See House Bill No. 158, 9 Colo. at 626, 21 P. at 472:

see al so Legislative Council of the Colo. Gen. Assenbly,

2 Similarly, the new judicial article prohibits the General
Assenbly fromextending the jurisdiction of county courts to
felony offenses. See Colo. Const. art. VI, sec. 17 (1962).
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Judicial Admnistration in Colorado 10 (Research Publ’n No. 49,

1960) (hereinafter “Judicial Admnistration”). |Instead, the

justice courts role in felony cases was limted to prelimnary

exam nations. See Colo. Justice Court Practice and Procedure 88

380-81 (3d ed. 1942); Legislative Council of the Colo. Gen.

Assenbly, Justice Courts in Colorado at 6-7 (Research Publ’ n No.

24, 1958) (hereinafter “Justice Courts in Col orado”).

In 1923, the Ceneral Assenbly extended the jurisdiction of
the justice courts to nearly all m sdeneanors of fenses. Ch.

138, sec. 1, 1923 Colo. Sess. Laws 403, 403; Justice Courts in

Colorado at 3. Twenty years later, the justice courts
jurisdiction over m sdeneanors enconpassed over 80 offenses.

Col 0. Justice Court Practice and Procedure 846 n. 10 (3d ed.

1942). But justice courts were never given jurisdiction over

felony offenses. See Justice Courts in Col orado 1-3.

Gven this history, it is clear that prior to 1962 the
Constitution permtted the General Assenbly to define the
jurisdiction of justice courts and the concomtant ability to
provide for a jury of less than twelve in any case in which it
aut hori zed such jurisdiction. Using its power to do so, the
Ceneral Assenbly gave the justice courts jurisdiction over al
m sdeneanor cases and provided for a jury of fewer than twelve.
8§ 79-15-3 and 8 79-15-4, 4 CR S. (1953). At the sane tine,

felonies were restricted to the jurisdiction of district courts,
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Col orado’s only court of general jurisdiction, where the General
Assenbly was prohibited by section 23 from providing fewer than
twel ve jurors.

2. The 1962 Judi ci al Reorgani zation

In 1962, the people of Col orado voted to adopt a new
judicial article reorganizing the state’s judicial branch. See

Legi sl ative Council of the Colo. Gen. Assenbly, An Analysis of

1962 Ball ot Proposals 3-12 (Research Publ'n No. 61, 1962)

(hereinafter "Blue Book"). Because the rights afforded by
section 23 are tied to the judicial systemestablished by the
1876 Constitution, the reorganization of the judicial systemin
1962 conplicates how we nust apply the right to a jury of

t wel ve.

The Peopl e contend that section 23 does not require a jury
of twelve because the county court where Rodriguez was tried is
a “court not of record” as contenplated by section 23. The
Peopl e argue that under the 1962 anmendnent to article VI of the
Col orado Constitution, county courts were not identified as
“courts of record” and as such, nust be considered “courts not
of record.” In contrast, Rodriguez relies on section 23 to
support his position that he is entitled to a jury of twelve in
county court because county courts are clearly “courts of
record” as defined by section 13-1-111 and 13-6-102, C. R S.

(2004), and not the type of court contenplated as a “court not
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of record” when section 23 was adopted in 1876. Both of these
argunents, however, attenpt to apply the “court of record”
di stinction of section 23 to the new judicial article adopted in
1962, when section 23 was specifically tailored and intended to
apply to the judicial systemprior to 1962.

This is problenmatic because neither the judicial system
reorgani zation nor the General Assenbly’s choice in 1965 to
desi gnate county courts as “courts of record” were done with any
intent to nodify the right to a jury of twelve under section 23.
If we were to adopt either the theory proposed by the People or
t he one proposed by Rodriguez, we would be applying the right to
a jury of twelve differently fromthe right that existed prior
to 1962, and, in effect, permtting the unintentional
nodi fication of a constitutional right.

The state judiciary was reorgani zed to refine the
jurisdiction of the courts to inprove the efficiency and

uniformty of the admnistration of justice. See Judici al

Adm ni stration at xv. One of the major conponents of the new

judicial article was the elimnation of the justice courts and
the creation of a two-tier trial court system nmade up of
district courts and county courts. Blue Book at 6.

Al t hough the reorgani zati on sought to elimnate justice
courts—=courts not of record”—there is nothing in the history of

the new judicial article to suggest that the changes were
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intended to affect section 23 or elimnate the Ceneral
Assenbly’s right to provide for a fewer nunber of jurors in
cases fornerly within the jurisdiction of justice courts. See
Bl ue Book (no reference to jury trial rights); Judici al

Adm ni stration (report reconmmendi ng reorgani zati on by

constitutional amendment does not discuss inpact on right to a
jury of twelve); Legislative Council of the Colo. Gen. Assenbly,

| mpl ementation of the New Judicial Article (Research Publ’n No.

85, 1963) (hereinafter “New Judicial Article”) (legislative

recommendation for the inplenentation of the new judicial
article does not address the jury trial rights); Harry O

Lawson, Col orado’s New Court System 41 Denver Cr. L. J. 140

(1964) (review of the reorgani zed judicial system does not

reference jury trial rights); JimR Carrigan, The Present

Status of Judicial Adm nistration in Col orado, 33 Rocky Mn. L

Rev. 501 (1961) (in discussing 1962 constitutional amendnent and
pendi ng changes to judicial system there is no discussion of an
inmpact on jury trial rights). |In fact, if anything, there was
an effort to preserve the flexibility of the county courts and
give the General Assenbly as much control over them as

previously existed with the justice courts.*® See New Judici al

13 Conpare Colo. Const. art. VI, sec. 17 (1962) (“County courts
shal | have such civil, crimnal, and appellate jurisdiction as
may be provided by | aw, provided such courts shall not have
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Article at 4 (“The new judicial article was designed to be
sufficiently flexible” to permt the CGeneral Assenbly to define
the jurisdiction of the courts wthin the express limts set
forth in the text of the new judicial article.).

One such conmponent of flexibility was to renove the “court
of record” designation of county courts fromthe new judicial
article. This permtted the General Assenbly to review and
determ ne which courts it believed should be of record. See New

Judicial Article at 7-12, 18. But again, there is no evidence

this elimnation of county courts as constitutionally designated
courts of record was designed to give greater flexibility to the
CGeneral Assenbly to limt jury trial rights. Instead, it
appears this change was intended to give the CGeneral Assenbly
the ability to address concerns raised about the diverse nature
and different resources available to sonme of Colorado’s rural
courts to provide adequate transcriptions of proceedings. See

general ly Judicial Adm nistration at 37. Likew se, the

jurisdiction of felonies or in civil cases where the boundaries
or title to real property shall be in question. Appellate review
by the suprenme court or the district courts of every fina
judgnent of the county courts shall be as provided by |aw.”
(enphasi s added)) and Colo. Const. art. VI, sec. 25 (1876)
(“Justices of the Peace shall have such jurisdiction as may be
conferred by law, but they shall not have jurisdiction in any
case wherein the value of the property or the anount in
controversy exceeds the sumof three hundred dollars, nor where
t he boundaries or title to real property shall be called in
question.” (enphasis added)).
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subsequent decision of the General Assenbly in 1965 to designate
county courts as courts of record was not intended to expand
jury rights and give the right to a jury of twelve where it did
not previously exist. Instead, it appears the designation was
established to reduce the high nunber of trials de novo in the

district courts. See New Judicial Article at 17-18. O herw se,

absent a record in the county courts, any appeal, if authorized
by statute, had to be tried de novo. Neither the absence of a
county court designation as a “court of record” in the new
judicial article nor the General Assenbly’s subsequent

desi gnation of the county court as a “court of record” in 1965
was intended to nodify the right to a jury of twelve.

If we were to rely solely on the absence of a “court of
record” designation for county courts in the new judicial
article as urged by the People, we would be forced to apply the
right differently fromthe way it existed prior to 1962. The
new j udi ci al system conbined the jurisdiction of the justice
courts and county courts. Blue Book at 6. As a result of the
reorgani zati on, the new county courts assunmed the jurisdiction
of the justice courts. |d. The new county courts also retained
much of its previous jurisdiction, with the exception of probate
cases. Id. In effect, the new county courts enconpassed two

types of proceedings: “1) sinple and nore informal for m nor

cases (somewhat simlar to present [1962] justice court
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proceedi ngs); and 2) formal, nore conpl ex proceedi ngs for nore

i nportant cases (simlar to [then-existing] county court
proceedings).” 1d. One court was previously a court of record
where the right to a jury of twelve was protected, the other was
not. Gven that the new county court serves a dual role
assum ng the informal nature of the justice courts and the
formal role of the former county courts, it is unclear where the
right to a jury of twelve begins and the General Assenbly’s
power to limt nunber of jurors ends. If we were to sinply find
that the new county courts are not courts of record, as the
Peopl e suggest, we would in effect change the right afforded by
section 23 where no change was i ntended.

Li kewi se, we also cannot | ook to the General Assenbly’s
statutory designation of county courts as courts of record in
1965 as contended by Rodriguez. This designation was al so not
intended to nodify the right to a jury of twelve. If we were to
find that this statutory designation controls the right to a
jury of twelve, then we would be expanding the right to a jury
of twelve in those types of cases that were previously tried
before the justice courts where no right to a jury of twelve
exi st ed.

In addition, relying on the statutory designation of courts
of record to apply section 23 would give the General Assenbly

the power to control the right to a jury of twelve by placing
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all of the rights afforded by section 23 within the discretion
of the General Assenbly. That is, if the right to a jury of
twelve was tied to the General Assenbly’s designation of courts
of record, the CGeneral Assenbly woul d have the unrestricted
power to change designation and therefore the ability to
elimnate the right entirely. G ven our discussion and finding
in Part A above that the framers sought to place a limt on the
Ceneral Assenbly’s power to provide for fewer than twelve
jurors, permtting the General Assenbly to control the right to
a jury of twelve through its power to designate courts of record
woul d conpletely defeat the franmers’ intent to protect the right
to a jury of twelve in the 1876 Constitution.

Therefore, it is apparent that by conbining the justice and
county courts’ jurisdictions, our judicial systemlost the
distinction that existed prior to 1962 that enabled us to easily
apply the right to a jury of twelve as it was intended by the
framers. In attenpting to retrofit the rights afforded by
section 23 using the “court of record” and “court not of record”
di stinction, we would be changing the scope of the right w thout
any intent to do so by the people of Col orado.

3. Section 23 applied after the 1962 reorgani zati on

W are now left to determine how the right to a jury of
twelve is best applied and the intent of section 23 is best

preserved under our reorganized judicial system W nust | ook
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for a new defining characteristic which preserves the rights
afforded by section 23 as it was intended by the franers and
allows us to draw the line that divides the right to a jury of
twel ve and the CGeneral Assenbly’s power to provide for |ess than
twelve. To do so, we look to the right as it existed fromits

i nception in 1876 and the types of cases where the right

remai ned protected in light of the General Assenbly’s ability to
define the jurisdiction of the justice courts-“courts not of
record”-under the 1876 Constitution. |In doing so, it becones
clear that the new dividing line lies in the distinction between
m sdenmeanors and fel oni es.

As di scussed above, the framers placed no safeguards or
limtations in the 1876 Constitution to prevent the General
Assenbly fromproviding for juries of less than twelve in
m sdeneanor cases. Justice courts were given jurisdiction over
nearly all m sdeneanor offenses prior to the 1962
reorgani zation. At the sanme tine, the General Assenbly only
provided for a maxi mumof six jurors in all justice court cases.
Because the 1876 Constitution did not prohibit the General
Assenbly fromproviding |l ess than twelve jurors in m sdeneanor
cases before the justice courts, by 1962 nearly all m sdeneanor
of fenses were capable of being tried to a jury of |less than

twel ve.
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The framers of the Constitution, however, treated felonies
differently. Since 1876, the Constitution has expressly defined
felonies by providing “[t]he term fel ony, wherever it may occur
in this constitution, or the |laws of the state, shall be
construed to nmean any crimnal offense punishable by death or
i nprisonnment in the penitentiary, and none other.” Colo. Const.
art. XVIlIl, sec. 4. By constitutionally defining felonies, the
framers distinguished between the | ess serious crines such as
m sdenmeanors and established that felonies were only those
crimes serious enough to warrant incarceration in the state

penitentiary. See People v. Enlow, 135 Colo. 249, 262-63, 310

P.2d 539, 546-47 (1957). *“Disgrace and reproach” attached to a
sentence in the state penitentiary given that is was known as
the place for the nost “depraved and infanous cl asses of

of fenders.” Brooks v. People, 14 Colo. 413, 414, 24 P. 553, 553

(1890).

Because of the stigma attached to a felony charge and
sentence to the state penitentiary, the franmers retained the
“time-honored institution” of the grand jury process for al

felony cases. In re Lowie, 8 Colo. 499, 507, 9 P. 489, 494

(1886). The franers as well as the voters who adopted the
Constitution recogni zed “the necessity for great caution on the
part of the | egislature when dealing with the subject” of grand

jury indictnents in felony cases, id. at 511, 9 P. at 496-97,
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and, although they envisioned that the systemcould one day be
abol i shed, the framers required all felony prosecutions be
initiated through the grand jury process. Colo. Const. art I
sec. 8 (1876). The process protected the accused fromthe
serious repercussions of potential prosecutorial msconduct and
required a mnimum evidentiary basis for a felony charge to be
initiated at all. [1d. at 504, 9 P. at 492. The grand jury

i ndi ct mrent, however, was not available in justice courts. See
id. (noting that grand jury indictment “only recognized in
prosecutions instituted in the district courts”).

Fel onies were also the only type of crimnal offense that
remai ned exclusively within the jurisdiction of district courts
in 1962. Simlar to the present-day district courts, district
courts prior to the 1962 reorgani zati on were Col orado’s only
trial courts of general jurisdiction. That is, because the
constitution provided that “[t]he District Courts shall have
original jurisdiction of all causes both at |law and equity,”
district courts could hear any type of case w thout further
action fromthe General Assenbly. Colo. Const. art. VI, sec.
11. District courts were the only courts established by the
Constitution that had the inherent power to sentence a person to
the state penitentiary and, consequently, the only courts with

the inherent ability to hear felony cases. See, e.qg., People v.

Green, 734 P.2d 616, 618 (Colo. 1987). Al though the General
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Assenbly exercised its power to give lower courts jurisdiction
over less serious matters, the General Assenbly never gave the
| ower courts the power to sentence defendants to the state
penitentiary or gave such courts jurisdiction over felony

of fenses. Thus, from 1876 through the judicial reorganization
in 1962, the only courts that heard fel ony cases were the
district courts-courts of record.' Under the framework of the
1876 Constitution and pursuant to the power of the Ceneral
Assenbly to define the jurisdiction of the |lower courts, felony
cases have always been tried in courts of record where the
Ceneral Assenbly was without the power to provide for fewer than
twel ve jurors.

It is evident that the franers treated felonies as
significantly different from m sdeneanors. The 1876
Constitution sinply did not protect the right to a jury of
twel ve in m sdeneanor cases under section 23. Fel ony cases,
however, under the framework of the 1876 Constitution were never
intended to be tried in courts not of record. As such, because

felonies were only tried in courts of record, the General

% There is sone indication that the General Assenbly gave
jurisdiction over certain felonies to Ctimnal Courts. See In
re Lowie, 8 Colo. at 500, 9 P. at 490. Crimnal Courts,
however, |ike district courts, were also courts of record. See
id. at 505, 9 P. at 493.
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Assenbly could not provide for fewer than twelve jurors in
fel ony cases.

Accordi ngly, we conclude that section 23 prohibits the
General Assenbly from providing fewer than twelve jurors in
fel ony cases. However, because the General Assenbly had the
power to reduce the nunber of jurors in m sdeneanor cases prior
to the reorganization, we find it constitutionally sound under
section 23 for the General Assenbly to designate |ess than
twelve jurors in m sdenmeanor cases under our current judicial
system W believe this division between the right to a jury of
twel ve and the General Assenbly’s power to provide for a jury of
| ess than twel ve best preserves the intent of section 23 as it
relates to our reorgani zed judicial system

C. Section 18-1-406(1) and Crim P. 23(a)(2)

Qur analysis to this point has been twofold. First, based
on the history and text of the Col orado Constitution, section 23
establishes a right to a jury of twelve in sonme cases that may
not be encroached upon by |egislation or procedural rule. Next,
because our understanding of the extent of the right to a jury
of twelve under section 23 was lost in the 1962 judici al
reorgani zation, the right is best preserved by giving effect to
the intent of the framers of the Constitution. |In doing so, we
conclude that the right to a jury of twelve only extends to

fel ony of fenses and section 23 does not protect a right to a
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jury of twelve in m sdeneanor cases as we understand them today.
W now turn to the statute and procedural rule at issue here.

Both section 18-1-406(1) and Crim P. 23(a)(2) provide that
in cases involving only m sdeneanors, “the accused is entitled
to be tried by a jury of six.” Because we find it
constitutionally permssible to provide for fewer than twel ve
jurors in m sdeneanor cases, we conclude that section 18-1-
406(1) and Crim P. 23(a)(2) are constitutional.

I11. Conclusion

The county court in this case relied upon both statute and
the crimnal rules of procedure to determ ne that Rodriguez was
not entitled to a jury of twelve. W have determ ned that
section 18-1-406 and Cim P. 23 identify a constitutionally
perm ssi bl e nunber of jurors in m sdeneanor cases. Thus, the
district court sitting on appeal erred when it overturned the
j udgnent of the county court. Accordingly, we reverse the
decision of the district court and reinstate the judgnment of the
county court.

JUSTI CE CQATS concurs in the judgnment only.
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JUSTI CE CQATS, concurring in the judgnent only.
Once again a majority of this court offers its opinion
about the constitutional basis for 12-person juries, maj. op. at

3-26; see People v. Burnette, 775 P.2d 583, 589 n.6 (Colo.

1989); People ex rel. Hunter v. Dist. Court, 634 P.2d 44, 46

(Col 0. 1981), this tinme, however, opining that the state
constitution actually does provide felony defendants with such
an entitlenment. |In light of its holding that m sdeneanor
prosecutions nust, by their very nature, fall within an
exception for “crimnal cases in courts not of record,” and
therefore that m sdeneanor defendants woul d not be
constitutionally entitled to 12-person juries in any event, the
maj ority’ s broader conclusion about the nunmber of jurors inplied
by the phrase “trial by jury” is clearly unnecessary to its
hol di ng and can only be characterized as an el aborate dictum

If | agreed with the majority’ s construction of the express
provision for “courts not of record,” | would be content not to
reach out for this difficult question, which the General
Assenbly has avoi ded forcing upon us since we becane a state.
Because | agree, however, with neither the majority’ s concl usion
that the term“courts of record” was intended to refer to crines
puni shed a certain way rather than to courts affording a certain
kind of process in prosecuting them nor its opinion that a

constitutional entitlenment to a jury of 12 in felony



prosecutions is inplied, even though none specifically appears
in the constitution, I would hold that nothing in our
constitution bars the Col orado General Assenbly from prescribing
an appropriate nunber of jurors for trials in courts of record
any nore than in courts not of record.

In Wllians v. Florida, 399 U S. 78 (1970), the United

States Suprene Court addressed at |ength the question whether
the 12-man requirenent of common-law juries was an

“i ndi spensabl e conponent of the Sixth Arendnent,” and whether it
was the “intent of the Franers . . . to equate the
constitutional and common-|aw characteristics of the jury.”
Characterizing the conposition of the 12-man common-law jury as
“a historical accident,” and as “wholly w thout significance
‘except to nystics,’” the Court held that “[t]o read the Sixth
Amendnent as forever codifying a feature so incidental to the
real purpose of the Arendnent is to ascribe a blind fornmalismto
the Framers which woul d require considerably nore evidence than
we have been able to discover in the history and | anguage of the
Constitution.” |d. at 102-03. The Suprene Court therefore held
not only that the 12-man requirenment was not an “essenti al
feature” of the right to a jury trial, such as to require its

i ncorporation in the due process clause of the Fourteenth
Amendnent, but that it was not even included in the federal

Si xt h Anendnent .



Prior to WIllians, the prevailing presunption (often with
l[ittle support) was clearly that constitutional provisions
preserving inviolate the right to a jury trial included a
requi renent that the jury consist of 12 nenbers. Since
Wllianms, a handful of state courts have considered the
question, several agreeing with the Supreme Court, see Inre

Public Law No. 305 and Public Law No. 309 of the Indiana Acts of

1975, 334 N. E. 2d 659 (Ind. 1975); Pitcher v. Lakes Amusenent

Co., 236 N.W2d 333 (lowa 1975), and several others, usually in
reliance upon their own pre-WIIlians hol dings, disagreeing, see

Byrd v. State, 879 S.W2d 435 (Ark. 1994); Blumv. Merrell Dow

Pharm, Inc., 626 A 2d 537 (Penn. 1993); Brane v. Garwood, 339

So.2d 978 (1976); G lbreath v. Wallace, 292 So.2d 651 (Al a.

1974); Advisory Opinion to Senate of the State of Rhode Island

and Providence Plantations, 278 A .2d 852 (R 1. 1971). The

majority in this case does not dispute the Suprene Court’s
schol arship or challenge its conclusion that the 12-nman
requirenent is not an essential feature of the right to a jury
trial. Instead, relying on an additional provision in our
constitution specifically permtting juries of fewer than 12 in
certain enunerated situations, and on an 1860 M ssouri Suprene
Court case finding the right to a jury trial, as guaranteed in
that state’s constitution, to require a 12-person jury, the

maj ority concludes that the franers of the Col orado Constitution

3



intended to prohibit the general assenbly fromaltering in any
way the traditional nunber of jurors, except where expressly
aut hori zed by the constitution itself.

| disagree with the majority’s inference of an intent on
the part of the framers that juries necessarily consist of a
specific nunber, derived entirely from exanpl es denonstrating
their willingness to allow otherwi se. The single sentence upon
which the majority’ s analysis hinges is: “The right of trial by
jury shall remain inviolate in crimnal cases; but a jury in
civil cases in all courts, or in crimnal cases in courts not of
record, may consist of |less than 12 persons, as may be
prescribed by law.” Colo. Const. art |1, 8 23. Awkwardly
conj oi ned as these two i ndependent clauses nmay be, they clearly
are not related as a general rule and exceptions or provisos to
it, as the majority suggests, but rather as separate
propositions about the right to jury determ nations in various
civil and crimnal proceedings. Permtting a jury of |less than
12 persons in civil cases can by no stretch of the inmagination
be consi dered an exception to the proposition that a right to
trial by jury shall remain inviolate in crimnal cases. Even
with regard to crimnal trials, the | anguage chosen by the
framers clearly does not preserve inviolate a right to 12-person
jury trials in all but courts not of record. To the contrary,

by preserving the right to jury trials in all crimnal cases,
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which the first proposition clearly does, it could not
inplicitly include a 12-person l[imtation w thout openly
conflicting with the second proposition, which just as expressly
permts fewer jurors in sonme crimnal cases.

The majority’s forced construction rests primarily on its
justification that unless the franers intended to limt crimnal
jury trials to 12 nenbers, they had no need to nention any
exanpl es of proceedings permtting fewer jurors. But it is not
uncommon, and clearly is rational, as a drafting technique to
mention specific cases sinply to insure clarity with regard to
their inclusion or exclusion froma general category. It is no
less legitimate or comon to narrow a proscription by expressly
provi di ng exanples that fall outside its boundaries than to
define a proscription broadly and expressly provi de exceptions
that fall within its boundaries. Because undoubtedly the “usual
expectation was that the jury would consist of 12,” WIIians,
399 U. S at 96-100, it would not have been unusual to feel the
need to expressly ratify different practices already in use.
Specifically noting cases in which juries of fewer than 12 were
al ready accepted, however, is a far cry fromintending to forbid
all deviations fromthe 12-person jury nodel, except those
expressly nentioned. Although it is likely that the franmers of
our constitution, precisely |ike those of the federal

constitution, gave little thought to the question faced by the
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court today, id. at 102-03, “there is absolutely no indication
in ‘“the intent of the Franers’ of an explicit decision to equate
the constitutional and common-| aw characteristics of the jury,”
id. at 99.

Per haps because we had not attenpted to resolve this
question before the Suprene Court ruled in Wllians, and to the
extent that we had addressed the question since WIlians, we had
opi ned that a 12-person jury was not a matter of constitutional
necessity, Burnette, 775 P.2d at 589 n.6 (Colo. 1989); Hunter,
634 P.2d at 46, the majority seeks to saddle us with M ssour
precedent, on the grounds that because our constitutions contain
sonewhat simlar provisions, the framers of our constitution
must have intended to adopt M ssouri’s interpretive case |aw.
See maj. op. at 24. The interpretive aid to which the majority
refers can perhaps have nerit when a statutory or constitutional
provision is expressly borrowed from another jurisdiction with
the intent of preserving its application in toto, but when
provisions are nerely simlar or come froma common source, nuch
| ess where a borrowed provision has been anended in nateri al
part, the interpretive aid has little, if any, value. The
maj ority suggests that our framers intended to adopt pre-civil
war case law from M ssouri, interpreting that state’'s 1820
constitution, thrice renoved fromits 1875 constitution, which

the myjority finds simlar in key respects to our own, because
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in 1978, nore than a century after the adoption of our
constitution, the Mssouri Suprenme Court held that the pertinent
provi sion of the 1875 constitution, although substantially
different in |language, did not intend to overrule case | aw
construing the term*“trial by jury,” in the 1820 constitution,
to mean trial by a jury of 12. Perhaps nost ironic in this
chain of reasoning, the case | aw our framers purportedly sought

to adopt from M ssouri, Vaughn v. Scade, 30 Mo. 600 (1860),

interpreted its constitution as preserving the right to 12-
person jury trials in civil cases, while our own constitution
expressly permts fewer than 12-person juries in civil cases, in
a provision we have construed to guaranty no right to civil jury

trials at all. Scholz v. Metro. Pathologists, P.C., 851 P.2d

901, 906 (Col 0. 1993).

Wth regard to the magjority’s dicta on felonies, as well as
its holding on m sdeneanors, | would be guided nore by the
| anguage actually chosen by the framers. On the one hand, the
majority finds a constitutional limtation on the power of the
| egi sl ature solely fromwords of perm ssion; and on the other,
it expands those sanme words of perm ssion to include m sdeneanor
cases tried in the county courts, which cannot possibly be
derived fromthe constitutional |anguage itself. Ilronically,
with respect to the question actually before us — whether the

defendant was entitled to demand a 12-person jury for his
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m sdemeanor trial - the answer woul d have been the sane had the
majority merely applied the | anguage of the constitution as it
was witten. By ascribing to the franers an intent to
incorporate as constitutional limtations at |east sone of the
traditional (if mundane) incidents of a common-law jury, the
majority all but strikes down the general assenbly s attenpt to
avoid mstrials upon the dism ssal of a juror for cause during
del i berations, see § 18-1-406(7), C R S. (2004), and | believe
needl essly ties its hands with regard to the practical

devel opnent of the jury systemin crimnal prosecutions.

Therefore, | respectfully concur in the judgnment only.



