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Marian Kl arner died on March 26, 2000 while she was the
i ncone beneficiary of a Qualified Term nable Interest Property
(“QT1P") Trust established for her benefit by Al bert Klarner at
his death in 1982. Marian's gross estate, for federal and state
estate tax purposes, included the QINP Trust. Her Trustees
sought to recover the estate taxes attributable to the QI P Trust
fromthat Trust. Two of the beneficiaries of the QTP Trust
objected. The Trustees then sought instruction fromthe probate
court. The QTlIP beneficiaries appeal ed the probate court’s
ruling to the court of appeals, which held that assessing any

state estate taxes against the Trust was inappropriate. Inre

Estate of Klarner, 98 P.3d 892 (Colo.). The court of appeals

al so concluded that attorneys’ fees should be assessed agai nst
the Trustees, based upon a conflict of interest or breach of

fiduciary duty.
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The supreme court accepted certiorari and now reverses the
court of appeals, holding that section 2207A of the Internal
Revenue Code governs the apportionnent of all estate taxes,
federal and state, arising fromthe inclusion of the QIlP Trust
in the decedent’s estate. Applying that provision, the court
concludes that the | anguage in the testanentary docunents was
insufficient to waive apportionnent of either federal or state
estate taxes.

The court further determ nes that the court of appeals erred
inits award of attorneys’ fees, on the basis that the Trustees
sought instruction fromthe probate court regardi ng apportionnment
of the estate taxes and followed that instruction. Such a course
of action is not an appropriate basis for award of attorneys’
fees. Furthernore, the court noted that the Respondents did not
seek to renove the Trustees in the probate court on the basis of
al l egations of conflict of interest or otherwi se. Accordingly,
the supreme court reverses the court of appeals and remands the

case to the probate court for further proceedings.
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Marian Kl arner died on March 26, 2000 while she was the
i ncone beneficiary of a Qualified Term nable Interest Property
(“QT1P") Trust established for her benefit by Al bert Klarner at
his death in 1982. Marian's gross estate, for federal and state
estate tax purposes, included the QINP Trust. Her Trustees
sought to recover the estate taxes attributable to the QI P Trust
fromthat Trust. Two of the beneficiaries of the QTP Trust
obj ected. The Trustees then sought instruction fromthe probate
court. The QTlIP beneficiaries appeal ed the probate court’s
ruling to the court of appeals, which held that assessing any
state estate taxes against the Trust was inappropriate. Inre

Estate of Klarner, 98 P.3d 892 (Colo. App. 2003).

We accepted certiorari on two issues!: whether the state
estate taxes are properly apportioned against the QIlP Trust, and
whet her the QTIIP beneficiaries are entitled to attorneys’ fees.
The parties now agree that federal |law requires the QIIP Trust to
bear its portion of federal estate taxes. The question before us
is whether the federal statute demands the sane outcone with
respect to state death taxes attributable to the inclusion of the

QTP Trust within the gross estate. W hold that section 2207A

! The exact issues on which we granted certiorari are:

(1) Whether the court of appeals properly held that the
decedent’s estate could not recover fromthe QI P Trust a
proportionate share of the state taxes paid by the estate.

(2) Whether the court of appeals properly awarded attorneys’ fees
in this case.



of the Internal Revenue Code governs the apportionnent of al
estate taxes, federal and state, arising fromthe inclusion of
the QTP Trust in the decedent’s estate. Based upon such
determ nation, we conclude that the |anguage in the testanentary
docunents was insufficient to waive apportionnent of either
federal or state estate taxes. W further determ ne that the
court of appeals erred in its award of attorneys’ fees. W
therefore reverse and remand the case to the probate court for

further proceedi ngs.

Fact s

Al bert C. Klarner and Marian P. Klarner were married in
Col orado. Al bert and Marian did not have children fromtheir
marriage, but each of themhad two children fromtheir previous
marriages. Albert had two daughters, Carol Shirley and Linda
Turnwal | (“Al bert’s daughters”), and Marian had two sons, Arthur
L. Daley and Denis F. Daley (“Marian’s sons”).

In 1979 the law firmof Katz, Look & Mdiison, P.C, (“Law
Firmi) drafted a revocable living trust for Al bert. The trust
created a Marital Trust and a Fam |y Trust upon Al bert’s death.
In 1982 Al bert anended the trust agreenent, splitting the Marital
Trust into two shares. The income fromboth Marital Trust shares
was to be paid to Marian during her lifetinme. Marian had the

right to demand distribution of the full principal of the first



share without limtation (“Marital Share One”). The second
portion of the Marital Trust was to be poured into a QIlP Trust.
| ncone fromthe QI P Trust was payable to Marian during her life
time. Contrary to Marital Share One, the QIlI P Trust provided
that the trustee could distribute only so much of the principal
as the trustee, in his sole discretion, considered necessary for
Marian’s heal th, education, maintenance and support after taking
into consideration the other assets available to her.

Al bert had naned Marian co-trustee of his entire trust.
Absent exercise of the general power of appointnment included in
Marital Share One, all four children were equal residual
beneficiaries of the Famly Trust, Marital Share One and the QTP
Trust.

After Albert’s death in 1982, Marian withdrew all assets
from Marital Share One and placed themin her own trust
(“Marian’s Trust”). Marian renounced her interest in the Famly
Trust, which was equally distributed anong the four children at
that time. Marian reserved her rights under the QIlP Trust and
continued to receive incone paynents until her death

Bef ore her death, Marian renoved Al bert’s daughters as
beneficiaries of her personal estate. She appointed her two sons
and the Law Firmas co-trustees (collectively referred to as “the

Trustees”) of both Marian’s Trust and the QI P Trust.



Marian died in March 2000. Her taxable estate was val ued at
$5, 039, 315.52. The anount attributable to the inclusion of the
QTIP Trust in her gross estate for tax purposes was
$1,976,644.13. The estate paid estate taxes of $1,868,670. 20,
$323, 203. 34 of which was payabl e to Col orado.

In May 2000, the Trustees sent a letter to Albert’s
daughters informng themof the way in which the Trustees planned
to apportion the paynent of taxes and estate adm nistration
expenses. The Trustees proposed to apportion taxes and
adm ni strative expenses between the QINP Trust and Marian’s Trust
by pro-rating themaccording to the anmount that each trust
represented with respect to the aggregate value of Marian’s gross
estate.? |n support of that plan, the Trustees relied on | anguage
fromAl bert’s Anmended Trust, Marian’s Last WII| and Testanent,
Marian’s Trust, and section 15-12-916(2), C.R'S. (2004).° At that

time, the Trustees al so prepared accountings and nmade parti al

2 The Trustees deternmined the QTIP Trust woul d be responsible for
approxi mately 46% of taxes and adm ni strative expenses and
Marian’s Trust woul d be responsible for the remaining 53%

3 At the tine of Marian’s death and the Trustees’ first
accounting, section 15-12-916, 5 C R S. (2000), was in affect.
Prior to the involvenent of the probate court, subsection 5(e) of
the statute was anended. See ch. 369, sec. 29, § 15-12-916, 2000
Col 0. Sess. Laws 1837, 1846 (reference to Internal Revenue Code
updated). The statute was agai n anended subsequent to the
probate court’s order. See ch. 317, sec. 10, § 15-12-916, Col o.
Sess. Laws 1354, 1360 (renoving reference to repeal ed i nheritance
and succession tax). These amendnents have not materially
changed the inport of the apportionnent statute, thus, we cite to
the provision currently in effect.



distributions equally to all beneficiaries. Al bert’s daughters
di sputed the proposed allocation of taxes and adm nistrative

expenses agai nst the QTP Trust.

1. Proceedi ngs Bel ow

As a result of the dispute, the Trustees filed a Petition
for Instructions with the Denver Probate Court in March 2002.
The Trustees sought gui dance on the issues of: (1) whether the
formul a for apportionnent, codified at section 15-12-916(2), was
appl i cabl e and whether the Trustees had included the rel evant
assets of the Trust Estate in deriving the proposed nethod of
apportionnent; (2) whether the fees and expenses associated with
the adm nistration of the Trusts should be apportioned anong al
beneficiaries of the Trusts in the sane proportion as the estate
taxes; (3) whether the beneficiaries of certain assets that were
owned by Marian, outright and free fromthe Trust, should be
liable for contribution towards the paynent of estate taxes and
adm ni strative expenses; and (4) whether the additional
attorneys’ fees associated with the Petition for Instruction
shoul d be borne by the estate as an admi nistrative expense or by
the beneficiaries who had chal l enged the Trustees’ nethod of
apportionnent.

Al bert’ s daughters responded, asserting that the

testanmentary instrunents were clear and unanbi guous in waiving



apportionnent of taxes® that the Trustees had an inherent
conflict of interest; and that if section 15-12-916 applied, it
applied to Marian’s non-probate transfers as well.

In their reply, the Trustees raised section 2207A of the
I nternal Revenue Code, and its direction concerning
apportionnent.

Judge Stewart of the probate court, in an order dated June
2002, held that section 2207A of the Internal Revenue Code
aut horized Marian’s estate to recover fromthe QTP Trust the
federal and state estate taxes accrued by the inclusion of the
value of the QTIP Trust property in Marian’s taxable estate. The
court recogni zed that section 2207A allows the testator to waive
the right of recovery but held that the |anguage of Marian’s
estate docunents was insufficient to indicate such intent.

The probate court held that, in Col orado, the | anguage in
the will or trust nust refer specifically to the existence of the
QTP Trust and state the testator’s intent that the right of
recovery not be exercised against that asset. The probate court

thus directed the Trustees to reinburse Marian's estate fromthe

4 The daughters nmade two contentions: that the estate docunents
clearly required expenses and taxes to be paid “w thout
apportionment and w thout reinbursenent from any person” and that
t he docunent creating the QTP Trust gave the Trustee discretion
as to whether taxes should be paid fromthe trust upon Marian’s
deat h.



QTIP Trust in proportion to its percentage of Marian’s gross
estate pursuant to section 15-12-916.

The probate court denied both parties’ requests for
attorneys’ fees. Albert’s daughters filed a notion for
reconsi deration in which they took the position that section
2207A applied only to the recovery of federal taxes. The court
deni ed that reconsideration notion and a notion to conpel
di scl osure of documents. Albert’s daughters appeal ed the
decision to the court of appeals.

On appeal, the parties agreed that Marian’s estate may
recover federal estate taxes fromthe QTP Trust pursuant to
I nt ernal Revenue Code section 2207A. However, they disagreed as
to the calculation of that apportionnment. The parties also
di sagreed as to whether the QI P Trust was required to pay any
portion of state estate taxes.

The court of appeals held that Marian's estate docunents did
not wai ve the right of recovery fromthe QI P Trust for federal
taxes. Accordingly, the court of appeals affirned the probate
court’s order allowng Marian’s estate to recover fromthe QIIP
Trust the anpbunt equal to the difference between the total

federal tax against the estate and the anount payable if the QTP



Trust had not been included in the gross estate.® However, that
court further held that section 2207A applies only to federal
estate taxes and the apportionnent of state death taxes is
subject to section 15-12-916. The court opined that the | anguage
of Marian’s Trust was sufficient, under the Col orado statute, to
wai ve apportionnent. Accordingly, the court of appeals reversed
the probate court’s order with respect to contribution of state
taxes fromthe QTP Trust. The court of appeals al so concl uded,
as a matter of law, that Marian’s sons and the Law Firm had a
conflict of interest with respect to the QI P Trust and renanded
to the probate court to determ ne the appropriate renedy,
i ncl udi ng reasonabl e attorney fees and costs that should be
awarded to Al bert’s daughters.

The case now cones before us on the issue of the
apportionnment of state estate taxes and the award of attorneys’

fees against the Trustees.®

I11. Estate Taxes on Qualified Term nable Interest Property
Prior to 1981, the Internal Revenue Code all owed a maxi mum
marital deduction of 50% of the value of the estate of the

decedent where the surviving spouse was given control over the

> W agree with the court of appeals that the correct fornula for
apportionnment is that enbodied in I.R C section 2207A, not
section 15-12-916.



di sposition of the marital property at the tine of the first

spouse’s death. See Estate of Clayton v. Commir, 976 F.2d 1486,

1490-93 (5th Cir. 1992). 1In response to the increasing divorce
and remarriage rates, Congress becane concerned with the
difficulty of providing for a current spouse and children of a

prior marriage. Estate of Shelfer v. Conmir, 86 F.3d 1045, 1049

(11th Gr. 1996). To address this concern, the Internal Revenue
Code was anended as part of the Econom c Recovery Tax Act
(“ERTA”) of 1981. Pub. L. 97-34, 95 Stat. 172 (codified as
amended in scattered sections of 26 U S.C.). Internal Revenue
Code Section 2056(b)(7)(B) created a qualified term nable
interest property trust to allow a decedent to provide for a
surviving spouse while controlling the ultimte disposition of

the property after the surviving spouse’s death. See Shelfer, 86

F.3d at 1049. Under ERTA, the QIIP Trust can be qualified, in
whol e or in part, for the marital deduction at the tinme of
paynment of the decedent’s estate taxes. The value of the
qualified property is deducted fromthe decedent’s gross estate
and no taxes are paid on it at the tine of the decedent’s death.
| . R C. 8§ 2056(b)(7)(B)(v) (2005). Rather, the tax owed on the

QTIP Trust is deferred until the death of the surviving spouse,

® No issue regarding apportionnent of administrative expenses is
before us at this tine.
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when it is included within the surviving spouse’s gross estate.’
|. R C. 8 2044 (2005). To balance the tax burden caused by the
inclusion of certain property within the gross estate of the |ast
spouse to die, Congress granted the estate of the surviving
spouse a right of recovery for taxes attributable to the

i nclusion of such property. See |I.R C. 8§ 2206, 2207, 2208
(2005). The provision addressing taxes attributable to a QIlP
Trust provides:

| f any part of the gross estate consists of property
the value of which is includible in the gross estate by
reason of section 2044 (relating to certain property
for which marital deduction was previously allowed),
the decedent’s estate shall be entitled to recover from
t he person receiving the property the anount by whi ch—
(A) the total tax under this chapter which has been
pai d, exceeds (B) the total tax under this chapter

whi ch woul d have been payable if the value of such
property had not been included in the gross estate.

|. R C. 8 2207A. However, that provision shall not apply if “the

decedent in his will (or a revocable trust) specifically

indicates intent to waive any right of recovery under this

subchapter wth respect to such property.” |1.R C 8§ 2207A(2)

(enphasi s added).

" The Federal governnent inposes a tax on the transfer of the
taxabl e estate of every decedent who is a citizen or resident of
the United States. |.R C. 8§ 2001 (2005). The gross estate

i ncludes the value of all property, real or personal, tangible or
intangi ble, at the tinme of the decedent’s death as provided for
under part 111 of chapter 11, title 26 of the United States Code.
|. R C. 2031 (2005).

11



V. Statutory Language

I n Col orado, section 15-12-916 governs the apportionnent of
estate taxes. Colorado’s apportionnent statute provides in
pertinent part:

(2) Unless otherwi se provided in the will or other

di spositive instrument, the tax shall be apportioned
anong all persons interested in the estate, subject to
the exceptions specified in this section. The
apportionnment is to be nade in the proportion that the
value of the interest of each person interested in the
estate bears to the total value of the interests of al
persons interested in the estate. The values used in
determning the tax are to be used for tax
apportionnment purposes. In all instances not involving
a spouse unprovided for in a will as provided in
section 15-11-301 or an election by a surviving spouse
as provided in section 15-11-201, if the decedent’s
will or other dispositive instrunent directs a nethod
of apportionnent of tax different fromthe nethod
described in this code, the nethod described in the
will or other dispositive instrument controls. In

i nstances invol ving such a spouse unprovided for in a
will or election, if the decedent’s wll or other

di spositive instrunment directs a nmethod of
apportionnment of tax different fromthe nethod
described in this code, the apportionnent of tax to the
spouse unprovided for in the will or to the surviving
spouse shall be in accordance with the nmethod descri bed
in this code, and the apportionnent of tax to the
remai ni ng persons interested in the estate shall be in
accordance with the nmethod described in the will or

ot her dispositive instrunent.

: (9) If the liabilities of persons interested in
the estate as prescribed by this code differ fromthose
whi ch result under the federal estate tax law, the
l[iabilities inposed by the federal |aw shall control
and all other provisions of this code shall apply as if
the amounts and liabilities prescribed by the federal

| aw had been prescribed by subsection (2) of this
section.

§ 15-12-916(a) (enphasis added).

12



Thus, the I anguage of the Col orado statute differs from
section 2207A in two material respects: first, it requires not
that the decedent “specifically” indicate an intent to waive
apportionnment, but rather that the decedent nerely “direct a
met hod of apportionnent different fromthat described in the
statute;” and second, it inposes a different apportionnent
formula than that of section 2207A. Under 2207A, the estate may
recover fromthe QI P Trust the anount by which the total tax
under Chapter 11 exceeds the total tax which would have been
payable if such property had not been included. [|.R C 8§ 2207A
Under section 15-12-916 all beneficiaries of the estate,

i ncl udi ng those receiving assets under the QINP Trust, share in
the tax burden proportionately. The effect is that the taxes are
apportioned on an “average” basis rather than requiring the QTP
Trust to bear all the increnmental taxes resulting fromits
inclusion in the gross estate.

We nust determne, as a matter of first inpression in
Col orado, which waiver provision prevails with respect to the
apportionnment of state estate taxes. For three reasons, we
conclude that the federal provision should prevail — not only
with respect to federal taxes, but with respect to state estate
taxes as well.

First, we note that Colorado estate tax is generally

parallel to and consistent with the federal estate tax. 3A Colo.

13



Prac. § 102.25. The Colorado estate tax sinply takes full
advant age of the revenue-sharing nmechani sm provided by Interna
Revenue Code section 2011(b). See § 39-23.5-103, C R S. (2004).
The tax, by its nature neither inposes any tax where no federal
tax i s due nor inposes any additional death tax upon federally
taxable estates. It sinply shifts a portion of the tax payable
to the Internal Revenue Service to the Col orado Departnment of

Revenue. Janes R Wade, Howard E. Parks, Col orado Law of WII s,

Trusts and Fiduciary Adm nistration, 8 25 (CLE in Col orado, Inc.

1996). Thus, Colorado statutes frequently refer to federal
estate tax law. See 3A Colo. Prac. § 102.25 nt. 6. For exanple,
“estate” and “tax” as used in the apportionnent statute are both
defined with reference to federal law. 8§ 15-12-916(1)(a), (f).
Hence, the statutes thensel ves enbody a predisposition to
construe section 15-12-916 as a harnoni zing statute that renders
Col orado | aw consistent with federal law. See, e.g., 8 39-23.5-
101 et. seq., CRS. (2004). Had the general assenbly intended
Col orado’ s apportionnment statute to create two different results
— one for federal tax and one for state tax - it could have
stated as such, and it did not. Rather, the apportionnent
statute provides that “if the liabilities of persons interested
in the estate as prescribed by this code differ fromthose which

result under the federal estate tax law, the liabilities inposed

by the federal |aw shall control.” 8§ 15-12-916(9) (enphasis

14



added). Accordingly, we read section 15-12-916 as a coordi nating
statute.

Second, we conclude that Internal Revenue Code section 2207A
shoul d prevail under general principles of preenption. State |aw
normal Iy governs the devol ution of property at death as well as

the ultimate i npact of death taxes. R ggs v. Del Drago, 317 U. S

95, 97-98 (1942); Maurice T. Brunner, Annotation Construction and

Application of Statutes Apportioning or Prorating Estate Taxes,

71 A.L.R 3d 247, 255 (1976). By its terns, section 15-12-916
applies to both federal and state estate taxes. However, where
state and federal |aw govern the sane matter, the applicability
of the state statute is void to the extent that it conflicts with

f ederal | aw US Const. art VI cl. 2; see al so Brubaker v.

Board of County Commrs, 652 P.2d 1050, 1055 (Col o. 1982).

Here, conpliance with section 15-12-916 woul d not
necessarily satisfy the requirenents of federal |aw. Hence, as
Respondents here argue, the |anguage in Marian’s docunents could
be insufficient to waive apportionnment for federal tax purposes,
but sufficient for state tax purposes. Section 2207A
i ndi sputably preenpts Colorado law with respect to the

application of federal taxes. Pac. Gas & Elec. Co. v. State

Energy Res. Conserv. & Dev. Commin, 461 U. S. 190, 203-04 (1983);

G eenwood Trust Co. v. Conley, 938 P.2d 1141, 1147 (Col o. 1997).

In order to achieve the coordinating effect envisioned under the

15



Col orado statutes thensel ves, we conclude that section 2207A

preenpts conflicting Colorado |law, even as to state estate taxes.
Lastly, requiring a greater level of specificity in

testamentary docunents before finding the intent to exonerate a

QTP Trust fromestate taxes is consistent with our case | aw.

In construing section 15-12-916, the court of appeals has

previously required that the intent to shift the burden of the

estate tax nust be clear and unanbiguous. In re Estate of Kelly,

41 Col o. App. 316, 318, 584 P.2d 640, 641 (1978). The burden is
upon the party contesting apportionnment to establish that the
testator intended a different outconme. |Id.

Such a construction al so conports with the magjority viewin
other jurisdictions requiring reference to the QIlP property in

tax apportionnment clauses. See, e.g., Estate of Vahlteich v.

Commir, 69 F.3d 537 (6th Cir. 1995) (unpublished disposition)
(finding that under Onhio | aw decedent’s estate need not pay

wife's QTP trust taxes); Inre WIIl of Adair v. PNC Bank, 695

A.2d 250 (N.J. 1997) (under Florida |law direction agai nst
apportionment nust be cl ear and unequi vocal, general pay-al

taxes provision insufficient to exonerate QIIP); In re Estate of

Gordon, 510 N.Y.S. 2d 815 (N. Y. Sur. C. 1986) (holding that
federal and state |law requires express nention of QIIP for valid

wai ver); Branch Banking & Trust Co. v. Staples, 461 S. E 2d 921

16



(N.C. App. 1995) (applying apportionnment statute and finding
express direction for tax apportionnment against QTIP).

The states deviating fromthe majority rule are anong the
few states that follow the common | aw burden-on-the-residue rule

of non-apportionnent. See, e.g., Ceveland v. Conpass Bank, 652

So.2d 1134 (Ala. 1994) (holding that 2207A preenpts Al abama code
with respect to federal estate taxes but burden-on-the-residue

rule controls apportionnment of state estate taxes); Inre WIIl of

Cl ooney v. First National Bank of Kenosha, 541 N.W2d 467 (Ws.

1995) (Wsconsin burden-on-the-residue rule yields to federal |aw

only with respect to federal estate taxes); In re Succession of

Haydel , 780 So.2d 1168 (La. App. 2001) (residual estate held
liable for state estate taxes included those assessed on QIlP
property). W have no such common | aw presunption, and in fact,
those cases clearly conflict wwth our presunption in favor of
equi t abl e apportionnent.

Utimately, the court of appeals in this case relied upon In

re Estate of MIler, 595 NE 2d 630 (Ill. App. 1992) in deciding

that section 15-12-916 prevailed with respect to the
apportionnment of state estate taxes. W note that in Mller, the
Appel late Court of Illinois construed only federal law. In that
case, the court held that section 2207A does not specifically
require a testator to refer to the statute before an “ot herw se”

direction clause will be effective. MIller, 595 N E.2d at 147.

17



We are not persuaded that MIler should control our
interpretation of section 15-12-916 where the parties have
al ready conceded that Marian’s will was insufficient to
effectuate a wai ver under federal |aw
We now hold that the federal provision controls the

apportionnment of both federal and state estate taxes. The
parties all concede that since Marian's testanentary docunents
made no nmention of the QTIP Trust or reference to the estate’s
right of recovery pursuant to section 2207A, the | anguage is
insufficient to satisfy the mandate of section 2207A. A
fortiori, because we have held that section 2207A controls the
apportionnment of state estate taxes as well, we need go no
further in order to conclude that the |anguage is insufficient to
wai ve the right of recovery of state estate taxes. The QIlP
Trust nust bear its share of both federal and estate taxes,
apportioned under the fornmula set forth in section 2207A
V. Attorneys’ Fees

We now turn to the court of appeals’ award of attorneys’
fees. That award was based, first, upon a prevailing party
t heory, and second upon a conflict of interest/breach of trust
t heory.

Col orado follows the traditional American Rule that, absent
statutory authority, an express contractual provision, or a court

rule, the parties in a lawsuit are required to bear their own

18



| egal expenses. Bernhard v. Farnmers Ins. Exch., 915 P.2d 1285,

1287 (Colo. 1996). At the trial court level, Al bert’s daughters
requested that, should they prevail, the court award “attorneys’
fees and costs they have incurred redirecting their wayward
Trustees to be charged as an adm nistrative expense of the Mrian
Klarner Trust.” Although they cited section 15-16-201(1), CR S
(2004), that provision does not provide for the award of
attorneys fees to a prevailing party. Thus, there is no

statutory basis for an award of attorneys’ fees to either party.

The court of appeals, however, concluded that Al bert’s
daughters should be granted attorney fees and costs associ ated
with this litigation because they were required to correct the
actions of the Trustees. The court of appeals opined that the

exception expressed in Heller v. First Nat’'| Bank, 657 P.2d 992,

999 (Colo. App. 1982), is applicable here. W disagree.
First, a trustee is not liable for fees incurred in reliance
on an order of the court even if that order is | ater vacated on

appeal. In re trust of Franzen v. Norwest Bank Colo., 955 P.2d

1018, 1023 (Colo. 1998). Rather, where the trustee acts in good
faith to seek direction froma court concerning its

responsibilities inrelation to a trust it oversees, the trustee
is entitled to indemification for any associ ated | egal expenses.
Id. Here, the trustees proposed a course of action to which the

beneficiaries objected. The trustees then sought instruction

19



fromthe probate court. Although the court of appeals found the
probate court was in error, the litigation was initiated in good
faith,.

Second, to support an award for attorneys’ fees under Heller
the court nust find that a breach of trust has occurred. This is
a factual issue. The probate court did not reach it, and under
t hose circunstances, we conclude that it was inproper for the
court of appeals to do so. Hence, award of attorneys’ fees on
t hat basis was i nappropriate.

Third, as a result of our ruling on the estate tax issue,

Al bert’s daughters are no |onger the prevailing party and
therefore are not entitled attorneys’ fees under the Heller
excepti on.

As alternate grounds for fees, Al bert’s daughters argue the
Col orado Rules of Civil Procedure support an award agai nst the
Trustees. The trial court has the authority to assess attorney
fees against a party who has failed to obey an order to provide
di scovery. CRCP. 37(b)(2). W reject this argunment because,
t hough t he daughters sought an order to conpel production in
probate court, the notion was ruled noot and denied. The court
of appeals affirnmed the denial, and the propriety of that
decision is not before this court. Wthout a valid court order

to provide discovery, C. R C. P. 37 does not apply.
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Finally, Albert’s daughters contend that the Trustees had a
conflict of interest in admnistering the QTP Trust. To
chal l enge the propriety of Marian’s sons and the Law Firm serving
as trustees, the daughters should have petitioned for renoval
under section 15-1-1401, C R S. (2004).

A settlor has a great deal of discretion in designating a

trustee. Copley v. Copley, 178 Cal.Rptr. 842, 847 (Cal. App.

1981) (positions with obvious conflict of interests created and
i ntended by trustor preserved as trustee intended). The lawis
settled that a trustee may be an interested party, such as a

beneficiary or remai nderman. Lovett v. Peavy, 316 S. E. 2d 754,

757 (Ga. 1984) (where antagonistic interests of trustee as
remai nderman known to settlor, error to renove trustee solely

based on status as remainderman); In re Luhrs Trust, 443 N W 2d

646 (S.D. 1989); see al so Restatenent (Second) of Trusts, 8 99

cnt. a (1959). GCenerally, the court will not renove a
testanmentary trustee absent a denonstrated abuse of power.

Copl ey, 178 Cal. Rptr. at 866; Culver v. Culver, 169 N E. 2d 486

(Oh. App. 1960) (so long as trustee executes trust in good faith
and sound discretion, court has no right to interfere).

Here, despite the potential conflict of interest between his
second wi fe and his biological children, Al bert appointed Mrian

as a co-trustee of the QI P Trust. He gave her authority to
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designate other parties as trustee and inplicit authority to
remove Al bert’s sons-in-law as trustee.

Al though the court may nore readily renove a trustee naned
by the court or a third party than one nanmed by the settlor, the

court nust still have grounds for renoval. Restatenent (Second)

of Trusts 8 107 cm. f illus. (1959). Mere friction between the
trustees and beneficiaries is insufficient unless it interferes

with the proper adm nistration of the trust. Restatenent (Third)

of Trusts 8§ 37 cnt. e(1l) illus. 6, 7 (2003).

Al bert’s daughters claimthat there is an actual conflict of
interest pre-dating this action. However, nothing in the record
i ndi cates that they sought court intervention prior to the estate
tax di spute. The proper apportionnent of estate taxes and
adm nistration fees has created friction between the parties, but

standing alone, it is insufficient as grounds for renoval.?®

8 W note that the Law Firmhas a higher fiduciary duty as trustee
than Marian’s sons. Here, the Law Firnm s role as drafting
attorney and co-trustee of Marian’s Trust and the QTIP Trust
coul d rai se questions — not before the court in this case - under
t he Col orado Rul es of Professional Conduct 1.7 (a | awer cannot
represent a client if representation of that client wll be
directly adverse to another client). See In re Cohen, 8 P.3d 429
(Colo. 1999) (attorney representing son in civil and crim nal
proceedi ngs, father in business interests, and serving as trustee
of son’s spendthrift trust properly suspended for representing
clients with conflicting interests); see also People v. Cozier,
74 P.3d 531 (Colo. 2003) (attorney violated rules of professional
conduct where he represented all heirs of estate individually and
served as personal representative of estate).
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VI . Concl usi on

We conclude that the federal and state estate taxes are to
be apportioned under section 2207A. W reverse the court of
appeal s’ conclusion that only federal estate taxes are subject to
section 2207A. Lastly, we reverse the court of appeals’ award of
attorneys’ fees. W remand the case to the probate court for
apportionment of taxes, and for other proceedi ngs consistent with

t hi s opi ni on.
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