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Robert A. Lopez was convicted of class four felony
possession of a schedule Il controlled substance, cocai ne.
Lopez pled guilty and received a two-year deferred judgnment and
sentence. During the deferral period, Lopez conmtted vehicul ar
hom ci de while under the influence of al cohol and was convicted
by a jury. Lopez was sentenced for the vehicular hom ci de and
the revoked deferred judgnent of possession at the sane
proceeding. The trial court inposed an aggravated sentence for
t he possession offense under section 18-1.3-401(6), based in
part on the extraordinary aggravating circunstance of the
vehi cul ar hom ci de convi ction occurring during the deferral

peri od.
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The Suprene Court holds that section 18-1.3-401(6)
aggravat ed sentencing, based on a sentencing judge finding the
presence of extraordinary aggravating circunstances, is

constitutional in [ight of Apprendi v. New Jersey, 530 U. S. 466

(2000), and Bl akely v. Washington, 124 S. C. 2531 (2004), if it

is based on one of at |east four Bl akely-conpliant or Bl akely-
exenpt types of aggravators: 1) facts found by a jury beyond a
reasonabl e doubt; 2) facts admtted by the defendant; 3) facts
found by a judge after the defendant stipulates to judicial
fact-finding for sentencing purposes; and 4) facts regarding
prior convictions.

The Court expects that this holding, inplenenting the
Suprenme Court’s Bl akely decision, will apply only to alimted
nunber of cases. First, it wll apply retroactively only to
cases pending on appeal. Second, in the future, the legislature
may enact a statute that responds to the United States Suprene

Court’s holdings in Apprendi, Blakely, and Booker by adopting a

statute that does not place the trial court into the position of
finding facts in order to aggravate sentences. Third, under the
current statute, prosecutors arranging plea agreenents, or trial
courts considering guilty pleas, can insist that defendants
admt to those facts potentially needed for aggravated
sentencing. Fourth, the jury can be asked by interrogatory to

determ ne facts potentially needed for aggravated sentencing.



Fifth, and nost inportant to the case before us, the full range
of mtigated, presunptive and aggravated sentencing remains
avai |l abl e under the statute if based on constitutionally-

perm ssible facts, in accordance with Bl akely.

Under section 18-1.3-401(6), the existence of a
constitutionally-perm ssible aggravating or mtigating fact
wi dens the sentencing range to a floor of one-half the
presunptive mninmumup to a ceiling of double the presunptive
maxi mum  The sentencing judge then has full discretion to
sentence within this w dened range according to traditional
sentenci ng consi derations. However, if the trial judge nust
find additional facts in order to i npose a sentence outside of
the presunptive range, the rule of Blakely applies.

The aggravated sentence in this case was inposed in part on
the basis of a prior conviction, and the Court holds that one
constitutionally valid aggravator is sufficient to support an
aggravat ed sentence under section 18-1.3-401(6). Accordingly,
the Court affirnms the court of appeals’ judgnment uphol ding the

aggravat ed sentence for possession of cocaine in this case.
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JUSTI CE HOBBS del i vered the Opinion of the Court.
JUSTI CE COATS concurs in the judgnment only, and JUSTI CE KOURLI S
and JUSTICE RICE join in the concurrence.



We granted certiorari to consider whether the rule of

Apprendi v. New Jersey, 530 U. S. 466 (2000), and Bl akely v.

Washi ngton, 124 S. C. 2531 (2004), invalidates the aggravated
sentence inposed in this case.! Defendant Robert A Lopez pled
guilty to possession of a controlled substance and received a
two-year deferred judgnent and sentence. During his deferral
period, Lopez failed drug treatnent, returned positive urine
anal ysis tests for drugs, and killed another driver in a drunk
driving incident. A jury convicted himof vehicular hom cide
and driving under the influence.

The trial court sentenced Lopez for the possession offense
after the vehicular hom cide conviction. It aggravated Lopez’s
possessi on sentence under section 18-1.3-401(6), C.R'S. (2004),?2
based on extraordi nary aggravating circunstances that included
t he vehi cul ar hom ci de convictions and Lopez’ s conduct during

the period of deferred judgnent on the possession of fense.

! The Court granted certiorari on this issue:
Wet her Bl akely v. Washington, 541 U.S. |, 124 S
Ct. 2531 (June 14, 2004), and Apprendi v. New Jersey,
530 U.S. 466 (2000), prohibit aggravation of
Petitioner’s sentence under sections 18-1-105(6) & (7)
(now sections 18-1.3-401(6) & (7)).

2 The offenses in this case occurred in 2000 and 2001 and the
sentence was inposed in 2001. The current versions of the
relevant statutes will be cited except with regard to the crines
commtted. The sentencing statutes are unchanged in al

rel evant portions.



We review the conviction in this case because Lopez’s case
was pendi ng on direct appeal when Bl akely was announced and he
is therefore entitled to its retroactive application. See

United States v. Booker, 125 S. C. 738, 769 (2005)(applying its

Si xth Anmendnent and renedi al hol di ngs based on Apprendi and

Bl akely to all cases on direct review, quoting Giffith v.

Kentucky, 479 U. S. 314, 328 (1987)(“[A] new rule for the conduct
of crimnal prosecutions is to be applied retroactively to al
cases, state or federal, pending on direct review or not yet
final.”)). W reject Lopez’'s contention that his aggravated
sentence under section 18-1.3-401(6), C R S. (2004), is
unconstitutional based on Apprendi and Bl akely. W hold that
section 18-1.3-401(6), properly applied, is constitutional. 1In
Iight of Bl akely, section 18-1.3-401(6) aggravated sentencing
may rely on at |east one of four kinds of facts: (1) facts found
by a jury beyond a reasonabl e doubt; (2) facts admtted by the
defendant; (3) facts found by a judge after the defendant
stipulates to judicial fact-finding for sentencing purposes; and
(4) facts regarding prior convictions.

We expect that our hol ding today, inplenenting the Suprene
Court’s Bl akely decision, wll apply only to a |limted nunber of
cases. First, it will apply retroactively only to cases pendi ng
on appeal. Second, in the future, the |legislature may enact a

statute that responds to the United States Suprene Court’s



hol di ngs in Apprendi, Bl akely, and Booker by adopting a statute

t hat does not place the trial court into the position of finding
facts in order to aggravate sentences. Third, under the current
statute, prosecutors arranging plea agreenents, or trial courts
considering guilty pleas, can insist that defendants admt to
those facts potentially needed for aggravated sentencing.
Fourth, the jury can be asked by interrogatory to determ ne
facts potentially needed for aggravated sentencing. Fifth, and
nost inportant to the case before us, the full range of
mtigated, presunptive and aggravated sentencing renains
avai |l abl e under the statute if based on constitutionally-
perm ssible facts, in accordance with Bl akely.

Section 18-1.3-401(6) does not nmandate a restricted or
i ncreased sentencing range based on judicial fact-finding.
Under that section, the existence of a constitutionally-
perm ssi bl e aggravating or mtigating fact widens the sentencing
range on both the m ni nrum and maxi mum ends, to a fl oor of one-
hal f the presunptive mninumup to a ceiling of double the
presunptive maxi num The sentencing judge then has ful
di scretion to sentence within this w dened range according to
traditional sentencing considerations. However, if the trial
judge nust find additional facts in order to inpose a sentence

outside of the presunptive range, the rule of Blakely applies.



The trial court based Lopez’ s aggravated sentence in part
on the prior conviction facts in the jury’ s vehicular hom ci de
verdict. Because Lopez’s sentence was aggravated on the basis
of these facts, we affirmthe court of appeals’ judgnent but on
grounds that are different fromthose expressed in that court’s
opi ni on. Accordingly, we uphold Lopez’ s sentence.

l.

Robert Lopez was arrested on October 3, 2000 and charged
W th possession of a schedule Il controlled substance, cocaine
(possession). See § 18-18-405(1)(a), 6 C R S. (2000).
Possession in this instance is a class four felony. § 18-18-
405(2)(a)(l). The presunptive sentence for a class four felony
is two to six years of incarceration and three years of
mandatory parole. 8§ 18-1-105(1)(a)(V)(A), 6 C R S. (2000).

Lopez entered a plea agreenent with the prosecution in
whi ch he pled guilty to possession and received a deferral of
hi s judgnment and sentence for two years. Lopez initialed plea
docunents that listed his “presunptive range” sentence as two to
six years plus three years of mandatory parole, and listed his
“m ni mum sentence” as one year and his “nmaxi mum sentence” as
twel ve years. This m nimum and maxi numreflect the trial
judge’s discretion to decrease or increase the felony sentence

beyond the presunptive range based on the presence of



extraordinary mtigating or aggravating circunstances under
section 18-1.3-401(6), C R S. (2004).

In his Mdtion and Stipulation for Supervised Deferred
Judgnent and Sentence, Lopez stated that he was aware of the
following conditions to his deferral:

3.(a) the defendant shall not commt any crim nal
of fense against the United States of Anerica, the
State of Col orado or any other jurisdiction;

(d) the defendant shall refrain fromuse of al cohol
and any unl awful use or possession of controlled
subst ances or have any ot her dangerous or abusabl e
drug without a prescription;

(9) tﬁe.déféndant shal | satisfy any other conditions

reasonably related to his/her rehabilitation and the

pur pose of this supervisory period, as ordered by the
Court,;

5. The District Attorney may make application for
entry of judgnent and inposition of sentence at any
time wwthin the termof the deferred judgnent

upon a breach by the defendant of any of the
conditions set forth in this stipulation.

Lopez signed a witten Cim P. 11 advisenent that included
the foll ow ng paragraph:

| know that if | plead guilty to a felony, | may be
sentenced to the custody of the Departnent of
Corrections. . . . | knowthat if the judge found
extraordi nary or sentence-enhancing circunstances in
my case, | could be sentenced to any termfromthe
mnimmto the maximum . . . | also know that if the
j udge does not find extraordinary or sentence-
enhanci ng circunstances, | would be sentenced to a
definite termw thin the presunptive range for each

of f ense.



The factual basis for Lopez’ s plea agreenent was the
probabl e cause affidavit and the suppl enental presentence
report. Neither of these docunents is in the record, nor does
the record indicate whether Lopez admtted to the facts
contained in these docunents. At the hearing on his plea
agreenent, the judge asked how Lopez wanted to plead to
“unlawful Iy, feloniously, and know ngly possess[ing] a Schedul e
Two controll ed substance, to wt cocaine,” and Lopez answered
“ITgluilty.”

Lopez’s deferral period began Decenber 12, 2000. The
district court judge told Lopez that “I think you need an
i npatient [drug] programat the nmonent. But if you can
denonstrate to nme that . . . your [urine analysis tests (UAs)]
are going to be clean, I won’'t send you there.” Lopez was
assigned to supervision during his deferral period.

Lopez al so appeared before the drug court. The nagistrate
stated that a place in the inpatient drug treatnent would be
reserved for Lopez in the event that his UAs were not clean.
The magi strate gave Lopez his oral plea advisenent and accepted
t he pl ea agreenent.

The record indicates that Lopez returned nore than one
positive, or “hot,” UA during the deferral period. The record

al so indicates that Lopez was enrolled in the drug court



i npatient treatnment program for approximately three nonths after

t hese hot UAs, but was dism ssed fromtreatnent as unsuccessful.
On March 4, 2001, Lopez was arrested for driving his car

i nto anot her passenger vehicle and killing the driver, Sally

Ti noco. Lopez had been drinking. Lopez pled not guilty to al

the charges for the vehicular offense and was tried to a jury.
The jury returned verdicts of guilty for: Vehicul ar

Hom ci de- - Reckl ess Driving, see section 18-3-106(1)(a), 6 C. R S.

(2001) ;3 Driving Under the Influence and Driving with Excessive

Al cohol Content, see section 42-4-1301(1)(f), (2)(a), (2)(c), 11

C.R'S. (2001);* and Reckl ess Driving, see section 42-4-1401(1),

11 C.R'S. (2001).° The prosecution filed a notion to revoke

3 A person commits Vehicul ar Honicide--Reckless Driving if he or
she “operates or drives a notor vehicle in a reckless manner,
and such conduct is the proxi mate cause of the death of
another.” § 18-3-106(1)(a), 6 CR S. (2001).

* The el ements of Driving Under the Influence are consunption of
al cohol or one or nore drugs or a conbination thereof such that
the person is “substantially incapable, either nentally or
physically, or both nentally and physically, to exercise clear
judgnent, sufficient physical control, or due care in the safe
operation of a vehicle.” 8§ 42-4-1301(1)(f), 11 CR S. (2001).

A person drives with excessive al cohol content if the person is
tested at “0.10 or nore grans of alcohol per hundred milliliters
of blood or 0.10 or nore grans of al cohol per two hundred ten
liters of breath at the tinme of driving.” 8 42-4-1301(2)(a),

(2)(c).

° A person commits reckless driving if he or she “drives any
nmotor vehicle . . . in such a manner as to indicate either a
wanton or a willful disregard for the safety of persons or
property.” 8§ 42-4-1401(1), 11 CR S. (2001).



Lopez’ s deferred possession judgnent and sentence in |ight of
t he vehi cul ar hom ci de conviction. Lopez was returned to the
district court for sentencing on the vehicul ar hom cide
conviction and the deferred possession judgnent.

At the sentencing hearing, the court stated that it had
revi ewed several docunents: a report fromthe Community
Corrections Board rejecting Lopez fromconsideration for parole;
“an information sheet fromthe probation office[;] . . . a
presentence report[;] . . . a variety of letters[;] and
both the vehicular homcide file and the file fromdrug court.”

Def ense counsel offered mtigating evidence, including
facts relating to Lopez’s work history and his lack of prior
convictions. The prosecutor introduced aggravating evi dence,
consisting of testinmony by Ms. Tinoco's famly nenbers and
evi dence of Lopez’s drug treatnent failures during his deferral
period and his history of driving and drug probl ens.

The trial court engaged in a | engthy discussion on the
record before inposing sentences. First, the court exam ned the
hi story of the drug court and its purposes. The court stated
that “the purpose of [the drug court and its treatnent options]
is to take a person who may have an addi ction problem treat
that problemand resolve it” and that this “effort on the part
of the Court was rejected by M. Lopez in a nost serious and

tragic way.”

10



Next, the court found a relationship between the original
drug possession charge and the vehicul ar hom ci de incident
i nvol ving al cohol, suggesting a pattern of conduct: “M. Lopez,
whi |l e under a deferred judgnent, while having failed at
treatnent [for one drug problem, then uses controlled
substances--alcohol. . . . And then he chooses to violate
anot her one of our statutes, which is driving while under the
i nfluence of al cohol, and driving with an excessive anount of
al cohol .”

Third, the court expressed apparent regret that M. Lopez
was not charged with nurder, suggesting that the avail able
sentences for vehicular hom cide were not sufficiently |engthy
inlight of the nature of the crime. The court noted that
“[y]ou get drunk and you aima vehicle at the world. That, by
the way, . . . is Murder One under extrene indifference.”

The court then stated that it would aggravate the sentence
for the vehicular homcide. The court noted that the
presunptive range for the class four felony is two to six years
and that the range can be doubl ed upon a finding of “aggravated
circunmstances.” See 8§ 18-1.3-401(6), C R S. (2004). The court
specifically listed two factors that supported the aggravated
vehi cul ar hom ci de sentence. First was the fact that Lopez “was
under the deferred judgnment supervision of the other case, and

particularly, he was offered the opportunities for treatnent to

11



address his drug problens, whether it be cocaine or narijuana or
alcohol. . . . He was required to take advantage of that
opportunity.” The second reason was based on the jury’ s finding
of “not only driving under the influence, but also driving with
an excessive amount of al cohol.”

The court then turned to the sentencing for the possession
charge. The court considered the followng factors. First, the
court found that “we clearly have had [backsliding]. W’ ve had
a hot UA for marijuana, hot UA for cocaine, and then we had a
jury finding of driving with excessive al cohol content and [a]
jury finding of vehicular homcide.” Second, the court stated
“in one of the reports [fromthe various agencies involved] it
says, The defendant scored a 9 on his ASUVS Driving Ri sk
Profile, which indicates a high risk for driving.” Third, the
court found that the sane report “indicates the history of drug
and al cohol involvenent, which goes back to the age of 12, as
near as the Court can find.” Fourth, the court enphasized that
“[t]he Court tried to help [Lopez] with the problens. The Court
tried to help the community with the problens. And in exchange
for that, we have a nenber of the community who is now
deceased.” Fifth, the court opined that Ms. Tinoco’ s death was
“the death of a very inportant person” in the community.

The court found that People v. Allen, 973 P.2d 620 (Col o.

1999) (Allen I), provided the authority to aggravate the

12



possessi on sentence w thout additional advisenents or procedural

requi renents. The court concl uded:

Therefore, | find aggravation to be the sane
aggravation; that is to say, driving with the
excessi ve anount of al cohol, killing another person in

a vehicular hom cide incident, plus the failures at
the treatnment program the hot UAs that had been given
before the incident which underlies this action, so
|’ m finding additional grounds for a possession
char ge.

Based upon that, it is the judgnent and sentence
of this Court, that in the . . . vehicular hom cide
[ case], having found aggravation, that the defendant
be sentenced to the Departnment of Corrections for a
period of 12 years.

Based upon the plea that was entered in the
[ possessi on case], and based upon the aggravators that
the Court has found here, the Court orders that the
def endant be sentenced for the possession of cocaine
to the Departnment of Corrections for the period of 12
years.

The Court orders that the two sentences be served
consecutively.

Lopez appeal ed his twel ve-year possession sentence. People

v. Lopez, 97 P.3d 223 (Colo. App. 2004). The court of appeals
first found that the sentence did not violate doubl e jeopardy
princi pl es because sentencing for deferred judgnment violations
does not inpose a new sentence. The court then found that the
trial court has authority under section 18-1.3-401(6) and the
deferred sentence statute to aggravate a previously inposed but
deferred sentence. Third, the court found that the trial court
was within its discretion to inpose the aggravated sentence and
made adequate findings on the record to support its sentence.

Finally, the court briefly dism ssed Lopez’s argunent that any

13



facts used to increase his sentence nust be admtted or tried to
a jury under Apprendi. The court rejected this argunent “for

the sane reasons set forth in People v. Allen, 78 P.3d 751

(Colo. App. 2001)[(Allen I1)].”

We granted certiorari and now affirmthe court of appeals’

j udgnment on ot her grounds, thus upholding the sentence in this
case.
.

We reject Lopez’s contention that his aggravated sentence
under section 18-1.3-401(6), C R S. (2004), is unconstitutional
based on Apprendi and Bl akely. W hold that, properly applied,
section 18-1.3-401(6) is constitutional. |In |ight of Bl akely,
section 18-1.3-401(6) aggravated sentencing may rely on at | east
one of four kinds of facts: (1) facts found by a jury beyond a
reasonabl e doubt; (2) facts admtted by the defendant; (3) facts
found by a judge after the defendant stipulates to judicial
fact-finding for sentencing purposes; and (4) facts regarding
prior convictions.

Section 18-1.3-401(6) does not nmandate a restricted or
i ncreased sentencing range based on judicial fact-finding.

Under that section, the existence of a constitutionally-
perm ssi bl e aggravating or mtigating fact widens the sentencing
range on both the m ni nrum and maxi nrum ends, to a floor of one-

hal f the presunptive mninumup to a ceiling of double the

14



presunptive maxi num The sentencing judge then has ful
discretion to sentence within this w dened range according to
tradi tional sentencing considerations. However, if the trial
judge must find additional facts in order to inpose a sentence
outside of the presunptive range, the rule of Blakely applies.

The trial court based Lopez’ s aggravated sentence in part
on the prior conviction facts of the jury vehicul ar hom ci de
verdict. Because Lopez’s sentence was based on these facts, we
affirmthe court of appeals’ judgnent but on grounds that are
different fromthose expressed in the court’s opinion.
Accordi ngly, we uphold Lopez’s sentence.

A. Standard of Review

A trial court has broad discretion over sentencing

decisions, and will not be overturned absent a cl ear abuse of

that discretion. See People v. Watkins, 684 P.2d 234, 239

(Col 0. 1984). However, review ng courts nust pay particul ar
attention to lower courts’ applications of |egal standards to
the facts when defendants’ constitutional rights are at stake.

People v. Al -Yousif, 49 P.3d 1165, 1169 (Col o. 2002)

(“[ Al ppel l ate courts have an enhanced role in examning a tria
court’s application of law to fact, particularly in the arena of
constitutional rights.”). Therefore, review of constitutional
chal | enges to sentencing determ nations is de novo. People v.

Mat heny, 46 P.3d 453, 462 (Colo. 2002)(holding that “law

15



application, which involves the application of the controlling
| egal standard to the facts established by the evidence and
found by the trial court is a matter for de novo appellate
review . . . where constitutional rights are concerned”).
B. The Rul e of Apprendi and Bl akely

The United States Suprenme Court holds that, except for the
fact of a prior conviction, facts supporting the increase of a
sentence beyond the “statutory maxi muni nust be admtted by the
defendant or tried to a jury and proved beyond a reasonabl e
doubt, unless the defendant has specifically stipulated to

judicial fact-finding. See Blakely v. Washington, 124 S. C

2531, 2541 (2004); Apprendi v. New Jersey, 530 U. S. 466, 489

(2000). Since the issuance of these cases, commentators and
state courts have westled with the inpact of the rule on state
sentenci ng schenes that allow judges to increase sentences based
on various factors that are not necessarily admtted by the
def endant or found by a jury. See, e.g., Jon Wol & Don Stenen,

“Aggravated Sentencing: Bl akely v. Washington; Practical

Inplications for State Sentencing Systens,” Policy and Practice

Review 1 (Aug. 2004); State v. Brown, 99 P.3d 15 (Ariz.

2004) (findi ng sentence i nposed beyond the presunptive range and
in the “super-aggravated” range based on facts found by judge

al one violated Bl akely); State v. Rivera, 102 P.3d 1044 (Haw.

2004) (fi ndi ng sentence inposed under “indeterm nate” sentencing

16



schene, in which the judge inposes sentencing floor and ceiling
wWithin statutory limts and parol e board determ nes actua

rel ease date, consistent with Blakely); Snylie v. State, 823

N.E. 2d 679 (I nd. 2005)(finding nmandatory aggravati on of sentence
by judge al one unconstitutional and therefore excising portions
of statute).

In Apprendi, the Court considered portions of New Jersey’s
sentencing statute. 530 U S. at 468-69. The defendant fired
several shots into the hone of an African-Anerican famly that
had recently noved into a predom nantly white nei ghborhood in
Vi nel and, New Jersey. He pled guilty to tw counts of second-
degree possession of a firearmfor an unlawful purpose, which is
a second-degree offense, as well as one count of unlawful
possessi on of an anti personnel bonb. The statutory penalty for
a second-degree offense in New Jersey is five to ten years.®

A separate crimnal statute, the “hate crinme” |aw, provides
for an extended termof inprisonnent. The extended term can be
i nposed by a trial judge who finds by a preponderance of the
evi dence that the defendant commtted the underlying crine with
a purpose to intimdate an individual or group of individuals

because of race, color, gender, handicap, religion, sexual

® This opinion discusses the New Jersey and Washi ngton sentenci ng
systens as they existed at the tinme Apprendi and Bl akely were
i ssued.

17



orientation or ethnicity. The hate crinme |aw provides for
i npri sonment between ten and twenty years.

Based on testinony at a bench hearing on the issue of
intent, the trial judge found by a preponderance of the evidence
that the defendant had a racial intimdation purpose and
therefore i nposed an extended sentence of twelve years under the
hate crinme statute.

The New Jersey Suprene Court found aggravated sentencing
under the hate crinme law valid, holding that “the Legislature
sinply took one factor that has al ways been considered by
sentencing courts to bear on punishnent and dictated the wei ght

to be given that factor.” State v. Apprendi, 731 A 2d 485, 494-

95 (N.J. 1999).

On appeal, the United States Suprene Court found that the
hate crinme sentence enhancenent functioned as an el enent of a
greater offense rather than a traditional factor used in
sentencing determ nations. Apprendi, 530 U.S. at 476. Thus,
the Court found that the defendant was exposed to “certain
pai ns” under the possession of a firearmstatute and “additional
pai ns” under the hate crinme law. 1d. The Court found that the
jury trial right and the reasonabl e doubt standard nust apply to
facts underlying any potential penalty. Id.

The Court stated its holding thus: “[o]ther than the fact

of a prior conviction, any fact that increases the penalty for a

18



crime beyond the prescribed statutory maxi num nust be submtted
to a jury, and proved beyond a reasonable doubt.” [Id. at 490.
In determ ning which facts nust be tried to the jury, “the
relevant inquiry is one not of form but of effect--does the
required finding expose the defendant to a greater puni shnment
than that authorized by the jury's guilty verdict?” 1d. at 494.

The Court was careful to state that the ruling does not
renove all discretion from sentencing judges:

nothing in this history [of sentencing procedures]

suggests that it is inpermssible for judges to

exercise discretion--taking into consideration various

factors relating both to of fense and offender--in

i nposing a judgnent within the range prescribed by

statute. W have often noted that judges in this

country have | ong exercised discretion of this nature

in inmposing sentence within statutory limts in the
i ndi vi dual case.

Id. at 481 (enphasis in original).

In Bl akely, the Suprenme Court applied the rule of Apprendi
to Washington’s sentencing schene. 124 S. C. 2531. Bl akely
focused particularly on two lingering issues: (1) the definition
of the “statutory maxi mnuni sentence to which a defendant is
exposed by a jury verdict or guilty plea; and (2) the
di stinction between el enents of an offense, which nust be tried
to a jury, and sentencing factors, which need not be.

The defendant in Bl akely ki dnapped his wife at gun point,
bound her and put her in his truck, and drove from Washi ngton to

Mont ana. The defendant pled guilty to second-degree ki dnapping
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i nvol vi ng donestic violence and use of a firearm He did not
admt to other relevant facts.

I n Washi ngt on, second-degree kidnapping is a class B
felony. The statute provides that no person convicted of a
class B felony can be sentenced to a termgreater than ten
years. The state’'s Sentencing Reform Act (Act) provides for
“standard range” sentences that are determ ned by matching a
score for the nature of the offender and a score for the nature
of the offense and finding the intersecting slot on a matri x.

See Bl akely, 124 S. C. at 2535. A standard range sentence for

second- degree kidnapping with a firearmis between forty-nine
and fifty-three nonths. |d.

Under the Act, a judge can inpose a sentence above the
standard range if he finds “substantial and conpelling reasons”
to do so. Id. Aggravating factors that justify a departure are
left to the judge's discretion, but cannot take into account the
facts that were used to determ ne the offender and of fense
scores for use of the matrix at the start. Wen a trial judge
i nposes a sentence beyond the standard range, he or she nust set
forth the findings of fact and concl usi ons of |aw that support
t hi s deci si on.

The trial judge inposed an extraordinary sentence on

Bl akely in part because he found, after a bench hearing, that

Bl akely had acted with deliberate cruelty, one of the
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statutorily enunerated grounds for upward departure in donestic
viol ence cases. 1d. The trial judge inposed an aggravated
sentence of ninety nonths, which was thirty-seven nonths greater
than the top of the standard range and thirty nonths | ess than
the absolute statutory cap of ten years. 1d. at 2535-36.

The United States Suprene Court applied the rule of
Apprendi. As to the definition of the statutory maxi mm
sentence for a particular crime, the Court further expl ained

that it is “the maxi num sentence a judge nmay inpose solely on

the basis of the facts reflected in the jury verdict or admtted

by the defendant.” 124 S. C. at 2537 (enphasis in original).

Thus, “[w] hen a judge inflicts punishnment that the jury’'s
verdi ct al one does not allow, the jury has not found all the
facts ‘which the | aw makes essential to the punishnent,’” and the
judge exceeds his proper authority.” Id. at 2538 (internal
citations omtted). The Suprene Court applied Apprendi, despite
the fact that the aggravated sentence inposed on Bl akely was
wel | below the ten-year absolute cap for class B felonies set by
the Washington statute. See id. at 2535.

These rulings strongly suggest that the statutory nmaxi mum
sentence is not necessarily the greatest term authorized by the
state legislature. Rather, it is the |ongest sentence
aut hori zed by the applicable statute and the particular facts

validly before the judge in the case.
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On the distinction between sentencing factors and el enents
of crinmes, the Court inpliedly rejected any renmaining difference

for the purposes of the jury trial requirenent. See Bl akely,

124 S. C. at 2539 (rejecting the argunent that “the jury need
only find whatever facts the | egislature chooses to | abel

el ements of the crine, and that those it | abels sentencing
factors--no matter how nmuch they may increase the puni shnment--
may be found by the judge”). Instead, the Court enphasized that
the Apprendi rule nmust be strictly applied to “ensur[e] that the
judge’s authority to sentence derives wholly fromthe jury’'s
verdict.” |d.

Three ot her aspects of Blakely are inportant to our
analysis. First, the Court explained that the determ nation
that certain facts are “substantial and conpelling” under the
Washi ngton statute is not nerely a question of |law for the
judge. The judge “cannot make that judgnent w thout finding
sone facts to support it beyond the bare el enents of the
offense.” 1d. at 2538 n.8. Therefore, those underlying facts
must conply with the Sixth Amendnent before any | egal judgnent
can be nade.

The Court also explained that its holding did not

n 7

necessarily find all “determ nate”’ sentenci ng schenes

" The Court used the term“determinate” to mean that the judge
i nposes a certain termto inprisonnent, as opposed to those
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unconstitutional but nmerely showed how they can be inpl enented
in harmony with the Sixth Arendment.® 1d. at 2541.

Finally, the Blakely Court effectively rejected any
di stinction, for the purposes of Sixth Arendnent anal ysis,
bet ween mandatory or discretionary aggravated sentencing systens
based on judicial fact-finding. Under either system facts
supporting increased sentences are subject to the rule. The
Court stated that “[w hether the judicially determ ned facts
require a sentence enhancenent or nerely allowit, the verdict
al one does not authorize the sentence.” 1d. at 2538 n.8
(enmphasis in original).

I n 2005, the Court applied the principles of Apprendi and

Bl akely to the mandatory provisions of the Federal Sentencing

systens in which the judge inposes a floor and a ceiling and a
paroling authority determ nes the rel ease date. See Jon Wol
“Beyond Bl akely: Inplications of the Booker Decision for State
Sentenci ng Systens,” Policy and Practice Review 1, 3 (Feb.
2005) .

8 The Court used the Kansas statute as an exanple of how a
determ nate sentencing schene can be upheld and nodified to
conply with its ruling. Blakely, 124 S. C. at 2541. After
Apprendi, Kansas anended its Departure Sentencing statute to
provi de that
[t]he court shall determne if the presentation of any
evi dence regarding the alleged facts or factors that
may i ncrease the penalty for a crine beyond the
statutory maxi num other than a prior conviction,
shal |l be presented to a jury and proved beyond a
reasonabl e doubt during the trial of the matter or
follow ng the determ nation of the defendant’s
i nnocence or guilt.
See Kan. Stat. Ann. § 21-4718(b)(2) (2005).
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Qui del i nes and found them unconstitutional as far as they
required judges to find facts by a preponderance of the evidence

for the inposition of aggravated sentences. Booker, 125 S. C

738. I n Booker, the Court re-enphasized the inportance of the

purely functional definition of a statutory maxi mnum sentence:
“the maxi mum [ sentence] authorized by the facts established by a
plea of guilty or a jury verdict.” 1d. at 756.

After this line of cases, there are at |east four types of
factors that are clearly valid for use in aggravated sentencing.

These types of factors conmply with the Apprendi-Bl akely rule and

the Sixth Anendnment. First, the defendant m ght admt to the
facts. Blakely, 124 S. Q. at 2537 (statutory maximumis, in
part, the sentence authorized by the facts admtted by the
defendant). Second, the jury mght find the facts, as reflected
inits verdict. 1d. (statutory nmaxi mum al so nmeasured by facts

contained in a jury verdict); People v. Leske, 957 P.2d 1030,

1044 (Col o. 1998)(facts related to the elenents of the offense
may serve as factors for aggravating a sentence as |long as they
are sufficiently linked to the particul ar defendant and the
particular crinme). Third, the defendant m ght stipulate to
judicial fact-finding for sentencing purposes. Blakely, 124 S
Ct. at 2541 (“the State is free to seek judicial sentence
enhancenments so long as the defendant . . . consents to judicial

fact-finding”). Fourth, the fact of a prior conviction is
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expressly excepted fromthe jury trial requirenent. Apprendi,
530 U.S. at 490 (“[o]ther than the fact of a prior conviction,
any fact that increases the penalty for a crinme beyond the

prescri bed statutory maxi mnum nust be submitted to a jury, and

proved beyond a reasonabl e doubt”); Al nendarez-Torres v. United

States, 523 U. S. 224, 243 (1998)(“recidivism. . . is a

traditional, if not the nost traditional, basis for a sentencing
court’s increasing an offender’s sentence”).
Al though there is sonme doubt about the continued vitality

9

of the prior conviction exception,” we conclude that it remains

valid after Blakely. See Booker, 125 S. C. at 756 (“we

reaffirmour holding in Apprendi: Any fact (other than a prior

conviction), which is necessary to support a sentence exceedi ng
t he maxi mum aut hori zed by the facts established by a plea of
guilty or a jury verdict nust be admtted by the defendant or
proved to a jury beyond a reasonabl e doubt”) (enphasi s added);

United States v. O duno-Mreles, 2005 W 768134 *2 (11th Cr.

Apr. 6, 2005)(“Put another way, because the prior-conviction

exception remai ns undi sturbed after Booker, a district court

® See Wol, “Legal Considerations for State Sentencing Systens,”
at 10 (“there now appear to be five nenbers of the Court who
bel i eve Al nendarez-Torres [the source of the prior conviction
exception] was wongly decided”); see al so, Douglas A Bernan,
“Conceptual i zi ng Bl akely” 17 Fed. Sent. Reporter 89, 90 (Dec.
2004) (“sonme commentators have asserted that this exception is an
illogical and inappropriate gap in the Supreme Court’s recent
sentencing jurisprudence”).
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does not err by relying on prior convictions to enhance a
defendant’ s sentence.”). W adopt a useful shorthand fromthe
Arizona Court of Appeals; facts admtted by the defendant, found
by the jury, or found by a judge when the defendant has
consented to judicial fact-finding for sentencing purposes we
call “Bl akely-conpliant,” and prior conviction facts we call

“Bl akel y-exenpt.” State v. Aleman, 109 P.3d 571, 580 (Ariz.

App. 2005).

C. Colorado’'s Sentencing Statute--Section 18-1.3-401(6) and the
Presence of Extraordinary Mtigating or Aggravating
G rcunst ances

Col orado’ s sentenci ng system provides for separate cl asses
of offenses and different sentencing options in a

conpl ex schene of interlocking statutes, prem sed upon
the segregation of felony offenses into six |evels or
cl asses, each with its own presunptive sentencing
range. Under various circunstances, courts are
permtted to sentence convicted felons in a mtigated
range, as little as half the m nimum presunptive
sentence, or in an aggravated range, as great as tw ce
t he maxi mum presunpti ve sentence. Likew se, under
various circunmstances, courts nay be limted to
specified portions of the statutorily prescribed range
for a given class of felony.

Martinez v. People, 69 P.3d 1029, 1031-32 (Col o. 2003) (i nternal

citations omtted).

This case does not concern the state’'s separate statutory
sent enci ng provi sions, such as special provisions for habitual
of fenders or special offenders. See, e.g., 88 18-1.3-801,

C.R S. (2004) (habitual offender statute); 18-18-407, C. R S
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(2004) (speci al offender statute). |Instead, in this case we
consider only the general sentencing statute, section 18-1. 3-
401, C.R S. (2004), and particularly section 18-1.3-401(6).

Col orado’ s general sentencing statute provides four ways a
sentence m ght be increased over the presunptive range. First,
the m ni num sentence nust be raised to “at |east the mdpoint in
the presunptive range” and the judge may sentence up to “tw ce
the mandatory nmaxi mumterm aut horized in the presunptive range”
if one of several offender-based, enunerated extraordinary
aggravating circunstances are present. § 18-1.3-401(8)(a), (9).
For exanple, this range applies if:

(I') The defendant is convicted of a crime of violence

under section 18-1. 3-406;

(I'l) The defendant was on parole for another felony at

the time of the comm ssion of the felony;

(I'11) The defendant was on probation or was on bond

while awaiting sentencing follow ng revocation of

probation for another felony at the tine of the

comm ssion of the felony;

(I'V) The defendant was under confinenent, in prison,

or in any correctional institution as a convicted

felon, or an escapee fromany correctional institution

for another felony at the tine of the comm ssion of a

f el ony.

§ 18—1.3-401(8)(a).

Second, the floor nmust again be raised to the m dpoint of
the presunptive range and a sentence up to doubl e the maxi mum of
the presunptive range is authorized if a certain type of crine

is conmtted. § 18-1.3-401(8)(d). For exanple, if defendants

are convicted of class two or three felony child abuse or class
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three or four felony vehicular hom cide during imrediate flight
from anot her felony, the court nust sentence within the new
range. 8 18-1.3-401(8)(d)(1), (8)(9).

A third way in which a sentence can be increased i s when
the crime commtted is one that the General Assenbly has found
“present[s] an extraordinary risk of harmto society.” § 18-
1.3-401(10). For these crines, the maxi num penalty in the
presunptive range must be increased by a specific nunber of
years and the mnimumis not affected. For exanple, if a
particular class three felony is on the statutory list, the
maxi mumtermin the presunptive range “shall be increased by
four years.” § 18-1.3-401(10)(a). The crinmes that the General
Assenbly has included on this Iist of extraordinary risk crines
i ncl ude:

(I'X) Aggravated robbery . . .;

(X) Child abuse . . .;

(XI) Unlawful distribution, manufacturing, dispensing,

sal e, or possession of a controlled substance with the

intent to sell, distribute, manufacture or dispense .

(xii) Any crinme of violence.

§ 18-1.3-401(10)(b).

The fourth type of sentencing, and the only one at issue in

this case, is departure fromthe presunptive range based on the

presence of extraordinary aggravating or mtigating

ci rcunst ances under section 18-1.3-401(6):
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I n inposing a sentence to incarceration, the court
shal|l inpose a definite sentence which is within the
presunptive ranges set forth in subsection (1) of this
section unless it concludes that extraordinary
mtigating or aggravating circunstances are present,
are based on evidence in the record of the sentencing
hearing and the presentence report, and support a
different sentence which better serves the purposes of
this code with respect to sentencing, as set forth in
section 18-1-102.5. |If the court finds such
extraordinary mtigating or aggravating circunstances,
it may inpose a sentence which is |esser or greater
than the presunptive range; except that in no case
shall the termof sentence be greater than tw ce the
maxi mum nor | ess than one-half the m nimumterm
authorized in the presunptive range for the punishnment
of the offense.

§ 18-1.3-401(6).

I n sentencing under section 18-1.3-401(6), a judge may
consider factors related to the offender and the offense. The
sentenci ng judge may consider as extraordi nary aggravating
ci rcunstances facts that tend to establish an el enent of an
of fense as long as they are clearly related to the particul ar

def endant and the circunstances of the crine. Leske, 957 P.2d

at 1044. For exanple, in Leske, we determned that the
aggravat ed sentence based on the nature of the victimand her
relationship to the defendant was perm ssi bl e because it was not
based “upon ‘generic’ circunstances common to all child sexua
assault crimes.” |1d. at 1045.

When a judge i nposes an aggravated or mtigated sentence
under the authority of section 18-1.3-401(6), he or she nust

“make specific findings on the record of the case, detailing the
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specific extraordinary circunstances which constitute the
reasons for varying fromthe presunptive sentence.” § 18-1.3-
401(7).

Section 18-1. 3-401 requires enhanced sentences in certain
cases and authorizes themin other cases. W have interpreted
the statute to:

mandate a sentence within the aggravated range

whenever any of the extraordinary aggravating

circunstances specifically enunerated . . . are

present, and to permt a sentence outside the

presunptive range whenever any extraordi nary

mtigating factors, or any extraordi nary aggravating

factors not specifically listed . . . exist.

People v. Dist. Court, 713 P.2d 918, 922 (Col o. 1986) (enphasis

in original).

We have not characterized section 18-1. 3-401(6) sentencing
as a legally distinct procedure from presunptive range
sentencing. For exanple, the fact that a judge nust
specifically record the extraordi nary aggravating circunstances
consi dered does not necessarily make section 18-1.3-401(6)
sentencing distinct and separate from any ot her sentencing

decision. People v. Wal ker, 724 P.2d 666, 668 (Colo.

1986) (noting that the legislature requires a trial court to
explain its reasons for inposing any sentence, whether within or
beyond the presunptive range, for purposes of appellate review,
fostering rationality and consi stency, and providing information

to defendants and correctional authorities). Also, sonme kinds
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of factors a judge nmay consider for section 18-1.3-401(6)
sentencing are the sane kinds of factors that are considered in
i nposi ng a sentence in the presunptive range. § 18-1. 3-
401(1)(b)(I')(“the court shall consider the nature and el enents
of the offense, the character and record of the offender, and
all aggravating or mtigating circunstances surrounding the
of fense and the offender”).

We have call ed our sentencing systema “spectrum begi nni ng
at one-half the presunptive m ninum and extending to twi ce the

presunptive maxi num” People v. Phillips, 652 P.2d 575, 581

(Col 0. 1982)(Lohr, J., specially concurring and Eri ckson,

Dubof sky and Quinn, JJ., joining in the concurrence). This
“spectrunt of sentencing effectuates an inportant |egislative
intention. 1In the context of the determ nate sentencing system
the General Assenbly intended to provide trial judges with

di scretion that woul d maxi m ze defendants’ chances for a fair
and individualized sentence. 1d. The flexibility of
presunptive and mtigated or aggravated sentencing effectuates
the legislative intent by allow ng judges to weigh the

“mul titude of [relevant] factors” in arriving at an

i ndi vidualized and fair sentence. |d.; see al so Leske, 957 P.2d

at 1044-45 (the General Assenbly intended the trial judge to

mai ntai n discretion to distinguish between ordinary and
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extraordinary factors and “exercise its independent judgnent” in
maki ng that distinction).
D. Application to This Case

The prosecution invites us to construe Col orado’s general
sentencing statute as conprising one sinple range, from one-half
to double the presunptive range. Under this view, the facts
used to inpose a sentence anywhere within this range woul d not
fall under the Sixth Amendnent requirement of a jury
determ nati on because the jury verdict or plea agreenent
convicting the defendant of the crinme would i nmediately
authorize the entire range of sentencing.

The defense invites us, instead, to carefully consider
whet her the facts used as extraordinary aggravators in this case
were perm ssibly considered under Apprendi and Bl akely.

After close analysis of Apprendi, Bl akely, and Col orado’s

statute, we are not persuaded by the prosecution’s argunent. W
determ ne that the functional analysis required by those rulings
shows that, under section 18-1.3-401(6), the trial judge nust

i npose a sentence within the presunptive range unl ess he or she
engages in the extraordinary aggravating or mtigating
circunstances analysis. |If that analysis requires judicial
fact-finding to which the defendant has not stipulated, then the
rule of Blakely applies and any additional facts used to

aggravate the sentence nust be Bl akel y-conpliant or Bl akel y-
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exenpt. Thus, we need not find that section 18-1.3-401(6)
aggravat ed sentencing i s unconstitutional because aggravated
sentences can be based on Bl akel y-conpliant or Bl akel y- exenpt
facts.

In our application of the Apprendi-Blakely rule to the

aggravated sentence in this case, we first consider the effect
of Lopez’ s plea advi sement on the aggravation of his sentence.
Then, we consider the prosecution s argunents about the nature
of section 18-1.3-401(6) aggravated sentencing in |ight of
Apprendi and Bl akely. Finally, we consider whether the trial
court in this case perm ssibly based Lopez’s aggravated sentence
on prior conviction or uncharged conduct factors.
1. Effect of Plea Agreenent

Lopez’s &rim P. 11 advisenent notified himthat he could
be sentenced to twelve years if the judge found extraordi nary
aggravating circunstances present in his case. Lopez arguably
recei ved and agreed to sufficient notice that he was subject to
an aggravated sentence. However, such notification al one does
not satisfy the constitutional principles at issue in Blakely.

The Bl akely rule is concerned specifically with defendants’

constitutional protections in crimnal proceedings, particularly

10 Lopez is entitled to retroactive application of Bl akely
because his case was on direct appeal at the tinme that opinion
was issued. See Booker, 125 S. C. at 769.
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the right to a jury determ nation, beyond a reasonabl e doubt,
that facts exist that expose the defendant to cri m nal

penalties. The defendant nust be protected froma sentence that
“bal | oon[s]” based on, for exanple, “facts extracted after trial
[or plea] froma report conpiled by a probation officer” which
arise “wth no warning in either his indictnent or plea.”

Bl akely, 124 S. . at 2542. Thus, a defendant’s due process
rights are not sufficiently protected when he or she is infornmed
that the sentence may be aggravated; the defendant nust have the
opportunity to admt in court proceedings or, in the
alternative, to dispute to a jury, the actual facts on the basis

of which the sentence can be aggravated. See Snylie, 823 N E. 2d

at 684-85 (rejecting the state’s argunent that the statute
sufficiently notified defendants that their sentences could be
aggravated; to the contrary, the “increase was ‘unexpected’

[ because] the aggravators used to support a departure fromthe
presunptive [were] not charged in the indictnent”).

Def endants may waive their Apprendi and Bl akely rights.

Bl akely, 124 S. . at 2541. However, to acconplish valid
wai vers, they nust either admt to the relevant facts supporting
t he aggravated sentence or stipulate to judicial fact-finding

for sentencing purposes.*’ See id. A guilty plea waives the

1'We do not hold that a defendant nust adnit that relevant facts
are extraordi nary aggravating circunstances. W conclude that
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right to a jury trial on the issue of guilt but is not a
stipulation to judicial sentencing based on facts not admtted
in the plea. Blakely holds that the guilty plea is not an
inplied adm ssion of facts for the purpose of aggravated
sentencing. See Wol, “Legal Considerations for State
Sentencing Systens” at 9 (a “bare factual adm ssion is not
likely to suffice” to waive the jury trial right; simlarly, a
“sinple waiver of one’s jury right wwth regard to enhanci ng
facts will not serve to establish those facts”).

Therefore, Lopez’s plea agreenent in this case, although
notifying himof the possibility of a twelve-year sentence and
admtting to certain facts, does not authorize the judge s use
of other facts Lopez did not admt to aggravate the sentence.

2. Col orado Sentenci ng-- Separ ate Ranges

We determ ne that the prosecution’s attenpt to characterize
Col orado’ s schene as a “sinple range” systemis foreclosed or
rejected by Apprendi and Bl akely.

In support of its “sinple range” argunent, the prosecution
relies on the Phillips characterization of Col orado’s sentencing
schene as “a spectrum begi nning at one-half the presunptive

m ni mum and extending to twice the presunptive maxi mum” 652

this determnation is a conclusion of |law that remains within
the discretion of the trial court if it is based on Bl akel y-
conpliant or Bl akel y-exenpt facts. See Blakely, 124 S. C. at
2538 n.8; see also Section Il.D. 4.a., infra.
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P.2d at 581. The prosecution also argues that the determ nation
that particular facts are extraordinary mtigating or
aggravating circunstances is a | egal determ nation that nust be
made by the trial court. This nust be so, the prosecution
argues, because the sanme facts that support a presunptive range
sentence may be legally characterized as extraordinary to
support an aggravated sentence. Furthernore, the prosecution
points out that the abuse of discretion standard of review
applied to sentencing deci sions shows that these determ nations
are issues of |aw and not fact.

First and nost inportantly, despite the |anguage in
Phil i ps which characterizes sentenci ng judges options as one
i nclusive “spectrum” it is apparent from Bl akely that the
necessary inquiry into the sentencing systemis one of
functionality, not |abeling. The Suprene Court defines the
“statutory maxi num” for Sixth Amendnent purposes, as “the

maxi mum sentence a judge nmay inpose solely on the basis of facts

reflected in the jury verdict or admtted by the defendant.”

Bl akely, 124 S. C. at 2538 (enphasis in original); see al so
Booker, 125 S. . at 756 (statutory maxi mumis “the maxinmm
aut hori zed by the facts established by a plea of guilty or a
jury verdict”).

When we exam ne the section 18-1.3-401(6) provision for

aggravat ed sentenci ng, we nust consider the Suprene Court’s
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formul ati on of “statutory maxi muni for Sixth Arendnent purposes.
Rat her than | ooking only to the highest sentences in the
“aggravated range” authorized by this statute as the “statutory
maxi mum” we nust examine the trial court’s role. Section 18-
1. 3-401(6) aggravated sentencing results in inposition of a
sentence that is within the presunptive range, unless the court
engages in the aggravating circunstances analysis. In sone
i nstances, this analysis may involve additional fact-finding by
the trial judge. |If it does, the rule of Blakely applies.
Labeling Col orado’s systemas a “sinple range” systemignores
this critical point.

Furthernore, we are not persuaded by the prosecution’s
argunment that the trial court nust nmake the purely | egal
determ nation that certain facts are extraordinary mtigating or
aggravating circunstances. The Suprene Court expressly rejected
this argunent in Blakely. The focus of the Sixth Amendnent
inquiry is on the process of finding those facts and whether it
sufficiently conplied with the defendant’s constitutional jury
trial protections. Wshington State made a simlar argunent in
support of its statute. Blakely, 124 S. C. at 2538 n.8. The
Court rejected the argunent, explaining that the Washi ngton
judge’s legal determnation that certain facts present a
“conpel ling” ground for an aggravated sentence does not change

the anal ysis because the judge “cannot make that judgnent
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w t hout finding sone facts to support it beyond the bare

el ements of the offense.” 1d.'* Any such facts nust be Bl akel y-
conpliant or Bl akel y-exenpt. The subsequent determ nation that
those facts are extraordinary aggravators is a | egal

determ nation that remains in the discretion of the trial court

as long as it is based on perm ssible facts. See Watkins, 684

P.2d at 238.

W al so note that section 18-1.3-401(6) does not mandate
i ncreased sentences based on extraordi nary aggravating factors,
but authorizes them This distinction has no effect on the
Bl akel y anal ysis because the Supreme Court rejects this feature
as one that authorizes judicial fact-finding for aggravated
sentencing. See 124 S. C. at 2538 n.8 (clarifying that
mandatory and di scretionary aggravated sentenci ng systens that
allow for judicial fact-finding are no different for purposes of
the rule in the case).

For these reasons, we reject the prosecution’s
characterization of section 18-1.3-401(6) sentencing as a
“sinple range.” Qur statute includes the possibility of

aggravat ed range sentences based on facts that are not Bl akel y-

12 Section 18-1.3-401(6) requires judges to make a second | egal
determnation that “a different sentence . . . better serves the
pur poses of this code with respect to sentencing.” This |egal
determnation also is for the court to nmake, but nust be based
on facts that are before it in a manner conpliant wth Apprendi,
Bl akely, and the Sixth Amendnent.
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conpliant or Bl akel y-exenpt; sentences that are outside the
statutory maxi num as defined by Blakely, in violation of the
Sixth Anmendnent. Therefore, it cannot be terned a “sinple
range” system
3. The Constitutionality of Section 18-1.3-401(6)
Qur conclusion on the prosecution’s argunent requires us to

consider the constitutionality of section 18-1.3-401(6). W
nmust construe statutes to avoid constitutional conflicts if

possi ble. People v. Hol nes, 959 P.2d 406, 415 (Colo. 1998). W

have concl uded that section 18-1.3-401(6) can be applied
unconstitutionally in that it allows for sentencing beyond the
statutory maxi num-as defined in Apprendi and Bl akely, and as
further defined by Booker--based on facts that are not Bl akely-
conpliant or Bl akel y-exenpt. Nevertheless, this conclusion does
not require a finding that the provision is unconstitutional.
As we have discussed, section 18-1.3-401(6) aggravated
sentencing may al so be based on constitutionally authorized
facts, depending on the circunstances of a particul ar case.
Since Bl akely was issued, five other state suprene courts
have considered statutes functionally simlar to ours. See
Brown, 99 P.3d at 17-18 (Arizona statute states that defendant
shal |l receive a presunptive range sentence and that the sentence
may be increased if the trial judge finds enunerated aggravating

circunstances from any evidence before or during trial); Snylie,
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823 N. E. 2d at 683 (Indiana statute “requires a given presunptive
termfor each class of crines, except when the judge finds

aggravating or mtigating circunstances”); State v. Shattuck,

689 N.W2d 785, 786 (M nn. 2004) (M nnesota statute requires
i nposition of presunptive sentence unless court finds

“aggravating factors”); State v. Dilts, 103 P.3d 95, 99 (O.

2004) (Oregon statute states that “the sentencing judge shall

i npose the presunptive sentence . . . unless the judge finds
substantial and conpelling reasons to i npose a
departure”)(enphasis and alteration in original); State v.
Hughes, 2005 W. 851137 *5 (Wash. Apr. 14, 2005) (Washi ngton
statute provides matrix for determ nation of standard range
sentence and exceptional sentence statute allows inposition of
sentence outside the standard range if the judge finds
“substantial and conpelling reasons”).

In Snylie, the Indiana court found that its sentencing

system “runs afoul of the Sixth Arendnent” because it “nandates
both a fixed termand permts judicial discretion in finding
aggravation or mtigating circunstances.” 823 N E. 2d at 685
(enmphasis in original). The court found that Blakely and the

Si xt h Amendnent required that the judicial fact-finding portions
of the statute be excised and the statute “nodified to require

jury findings on facts in aggravation.” 1d.
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The M nnesota court al so consi dered excising portions of
its statute, but has not yet cone to a conclusion on that issue.
The court found that upward departures based on judicial fact-
finding are unconstitutional and requested further briefing on
t he proper renedies, including excision. Shattuck, 689 N W 2d
at 786. As of this witing, that court has not issued an
opi nion on the renedy.

The Oregon, Washington, and Arizona courts did not
i nval i date or excise their statutes, but vacated the particul ar
sentences inposed. The Arizona court limted itself to
answering the question before the court--whether the “statutory
maxi munt was the presunptive or the aggravated sentence. The
court found that the plea proceedings only authorized the
presunptive term Brown, 99 P.3d at 18. The court declined to
consider other inplications of Blakely in that opinion,
determ ning that “the best approach is to resolve any such
guestions in this dynamc area of the law in the context of a
case in which the relevant issue is squarely presented, properly
briefed, and addressed by the courts below.” |d. at 18-19.

Simlarly, the Oregon court determ ned that “the fact that
t he sentenci ng guidelines nay be applied unconstitutionally, as
they were in this case, does not nean that we nust reject the

sent enci ng gui delines thensel ves as unconstitutional.” Dilts,

103 P.3d at 100. Instead, the court found only that “the
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sent enci ng gui delines were applied unconstitutionally to

def endant” because the aggravated sentence was i nposed based on
judicial findings. |1d. The court concluded that its sentencing
systemis “permssible if [it is] inplenmented ‘in a way that
respects the Sixth Amendnent.’” 1d. (internal citations
omtted).

The Supreme Court of Washington also found that its
enhanced sentencing provisions could be validly utilized when
based on constitutionally perm ssible factors. Hughes, 2005 W
851137 at *5 (“there is at |east one way in which RCW 9. 94A 535
can be applied constitutionally, [so] it cannot be declared
facially unconstitutional”). In Hughes, the court also held
that an aggravated sentence relying on both valid and invalid
factors can stand if the court is satisfied that the valid
factors are sufficient to support the sentence. |d. at *6.
Accordingly, the court individually considered the factors used
to aggravate the sentences at issue in that case. Because the
court found that all the factors were invalid under Bl akely and
held that it would not apply a harnl ess error standard to
Bl akely errors, it vacated the sentences. |1d. at *7-15.

Col orado’ s statutory sentencing systemis functionally
simlar to Arizona's, Oregon’s, and Washington’s; it provides
for a presunptive range and allows a judge to sentence outside

that range if he or she finds extraordi nary aggravating
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circunstances. Qur sentencing statute is also simlar to those
state statutes because section 18-1.3-401(6) aggravated
sentences can be inposed constitutionally if based on Bl akel y-
conpliant or Bl akel y-exenpt facts.

These facts may be present in the record of a sentencing
hearing as section 18-1.3-401(6) requires. Therefore, we
determ ne that section 18-1.3-401(6) can be applied
constitutionally. Colorado courts nust carefully consider
different types of aggravating factors used in section 18-1. 3-
401(6) aggravation in accordance with the Suprene Court’s Sixth

Amendrment case | aw. 3

13 Several divisions of the court of appeals have deci ded cases
based on Apprendi and Bl akely. To the extent that sonme of these
cases enpl oy reasoning or reach conclusions that are
inconsistent wwth this opinion, we overrule themon those
points. See, e.g., People v. Barton, 2004 W. 2903510 *3 (Col o.
App. Dec. 16, 2004) (holding that Blakely prohibits a trial court
fromfinding that “raw facts” constitute extraordi nary
aggravating circunstances; whereas such a legal determnation is
within the court’s discretion if the underlying facts are

Bl akel y-conpliant or Bl akel y-exenpt); People v. Mon, 2004 W
2503424 *5 (Col o. App. Cct. 21, 2004)(holding that trial court
erred when it found that “the underlying offense constituted an
extraordi nary aggravating circunstance;” whereas such a

concl usi on may be proper under section 18-1.3-401(8)(f) and
Leske, 957 P.2d at 1044); People v. R vera, 62 P.3d 1056, 1060
(Col 0. App. 2003) (uphol di ng extraordi nary aggravated sentenci ng
because the Col orado statute does not enunerate the aggravators
that nmay be consi dered; whereas Bl akely nmade clear that there is
no functional difference between enunerated and unenunerated
sentencing factors for Sixth Amendnent purposes); People v.
Allen, 78 P.3d 751, 754-55 (Colo. App. 2001) (uphol di ng

extraordi nary aggravated sentencing after Apprendi because the
aggravators used are not enunerated in the statute and are the
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4. Aggravating Factors--Prior Convictions and Uncharged Conduct
In this case, the trial court aggravated the possession
sentence based on two categories of factors. First, the court

aggravated the sentence for Lopez’s “driving with the excessive

anmount of al cohol, [and] killing another person in a vehicular
hom cide incident.” Both of these facts are reflected in the
jury’'s verdicts fromthe vehicular homcide trial. W find that

the prior conviction facts adequately support the aggravated
sentence in this case. Second, the court aggravated the
sentence due to “the failures at the treatnent program [and]
the hot UAs that had been given” during the deferral period.
Because the prior conviction facts adequately support the
aggravat ed sentence, we do not analyze the uncharged conduct
constituting the second factor.
a. The Vehicular Hom cide Prior Convictions

As stated above, for aggravated sentencing purposes, the
Suprenme Court has excepted the finding of prior conviction facts
fromthe Sixth Arendnent jury requirenent.

Prior conviction facts are Bl akel y-exenpt in |large part
because these facts have been determ ned by a jury beyond a
reasonabl e doubt or admtted by the defendant in a know ng and

voluntary plea agreenent. Thus, as long as the prior

sane type of factors traditionally considered in sentencing
deci si ons; whereas Bl akely rejected this reasoning).
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proceedi ngs were not constitutionally flawed, the defendant’s
Si xt h Amendnent rights were adequately protected in the prior

conviction proceeding. See Jones v. United States, 526 U. S

227, 249 (1999)(“a prior conviction nust itself have been
established through procedures satisfying the fair notice,
reasonabl e doubt, and jury trial guarantees”).

Whet her prior convictions are extraordi nary aggravating
circunmstances is a determ nation nmade by the judge al one. See
Bl akely, 124 S. C. at 2538 n.8 (the sentencing judge’'s |egal
determ nati ons nmust be based on properly received facts); see

al so, Watkins, 684 P.2d at 238 (abuse of discretion standard

applied to sentencing determ nati ons by sentencing judges). The
critical point is that the underlying fact in a prior conviction
anal ysi s--that the defendant was previously convicted of certain
crinmes--is one that has passed through the safeguards of the
jury right or plea proceedings, and sentencing judges nmay
consi der these facts wi thout further jury involvenent.

In this case, the trial court could permssibly aggravate
Lopez’ s possessi on sentence based on his convictions in the
vehi cul ar hom ci de case. After |engthy discussion of Lopez’s
conduct during his deferral period, the court stated that it was
aggravating the possession sentence for Lopez’'s “driving with

t he excessive anmount of al cohol, [and] killing another person in
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a vehicular homcide incident.” Lopez was convicted by a jury
of both of these acts.

The unique facts of this case present sone question as to
whet her the vehicul ar hom ci de convictions are “prior
convictions” wth regard to the possession sentencing. The
vehi cul ar homcide itself occurred after the possession of fense.
However, the convictions for the hom cide were entered before
t he possessi on sentencing.

We determ ne that, under the circunstances of this case,

t he vehi cul ar hom ci de convictions are proper Bl akel y-exenpt
aggravating factors for the possession sentence because the
facts are reflected in a jury's verdict that was entered before
t he possession sentence was i nposed.

The trial court determined the prior convictions to be
extraordinary circunstances that supported an aggravated
sentence for the possession conviction. Under the Apprendi-

Bl akely rule, this determ nation could properly rest on the
prior conviction facts. The |egal judgnment that these facts are
extraordi nary aggravating circunstances to the possession

offense is wwthin the trial judge's discretion. Leske, 957 P.2d

at 1044-45; Wwatkins, 684 P.2d at 238.
I n i nposing sentence, the trial court nust consider the
nature and el enents of the offense, the character and record of

the offender, and all aggravating or mtigating circunstances,

46



whi ch include: “unusual aspects of the defendant’s character,
past conduct, habits, health, age, the events surroundi ng the
crime, pattern of conduct which indicates whether [the
defendant] is a serious danger to society, past convictions, and
possibility of rehabilitation.” Leske, 957 P.2d at 1043
(internal citations omtted; alteration in original); 8 18-1. 3-
401(1)(b) (1), C R S. (2004). The fact that Lopez drank to
excess and drove recklessly, killing Ms. Tinoco, is clearly
rel evant to unusual aspects of his character, his habits, and

t he danger he poses to society. See Leske, 957 P.2d at 1043.
The fact that this conduct occurred during the supervised
deferral is relevant to his susceptibility to rehabilitation

See Allen |, 973 P.2d at 623-24 (sentence aggravated on basis of

conduct during probation). W therefore determne that the
aggravated sentence in this case was inposed constitutionally
where the trial court deemed Bl akel y-exenpt prior conviction
facts to be extraordi nary aggravating circunstances in this

case. See Watkins, 684 P.2d at 238 (abuse of discretion

standard applied to trial court sentencing determ nations).
b. Trial Judges’ Discretion under Section 18-1.3-401(6)
One Bl akel y-conpliant or Bl akel y-exenpt factor is
sufficient to support an aggravated sentence. A sentencing
judge can constitutionally consider any fact that was admtted

by the defendant, found beyond a reasonabl e doubt by a jury,
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found by a judge after the defendant assented to judicial fact-
finding for sentencing purposes, or related to a prior
conviction. Under state |law, that constitutionally perm ssible
fact opens a w der sentencing range under section 18-1.3-401(6).
The |l egislature may not require judges to i npose enhanced
sentences based on constitutionally inpermssible judicial fact-
finding. See Booker, 125 S. Q. at 757 (“it is no |onger
possible to maintain the judicial fact-finding that Congress
t hought woul d underpin the mandatory Cui delines systeni).
Section 18-1.3-401(6) does not nmandate a restricted or increased
sentenci ng range based on judicial fact-finding. Rather, under
that section, the existence of a constitutionally-permssible
aggravating or mtigating fact wi dens the sentencing range on
both the m ni mum and maxi mum ends, to a floor of one-half the
presunptive mninmnumup to a ceiling of double the presunptive
maxi mum  The sentencing judge then has full discretion to
sentence within this w dened range according to traditional
sentenci ng considerations. See Leske, 957 P.2d at 1043.
Sentencing within this w dened range under section 18-1. 3-
401(6), based on Bl akel y-conpliant or Bl akel y-exenpt factors, is
both constitutionally and statutorily sound even if the
sentenci ng judge al so considered factors that were not Bl akel y-

conpliant or Bl akel y-exenpt.
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One such valid factor supporting a discretionary aggravated
sentence within the broadened section 18-1.3-401(6) range
satisfies constitutional and statutory requirenents for the
protection of defendants. Thus, we do not consider whether “the
failures at the treatnent program [and] the hot UAs that had
been given” were proper aggravators in this case. See Leske,
957 P.2d at 1043 (“where the sentencing court finds several
factors justifying a sentence in the aggravated range, only one
of those factors need be legitimate to support the sentencing
court’s decision”)(internal citations omtted).

[T,
Accordingly, we affirmthe court of appeals’ judgnment on

ot her grounds and uphold the sentence in this case.

JUSTI CE COATS concurs in the judgnent only, and JUSTI CE KOURLI S

and JUSTICE RICE join in the concurrence.
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JUSTI CE CQOATS, concurring in the judgnent only.

Al though the majority affirnms the defendant’s 12-year
sentence in this case, it does so only by eviscerating the
presunptive sentencing regi ne under which we have operated for
nore than a quarter century. Upholding the facial validity of a
statute is of little consolation if all but a sliver of its
aut hori zed applications are declared unconstitutional. Today’ s
decision effectively cuts in half the highest prison sentence
available to courts in the vast majority of felony cases. As
the majority makes clear, it considers its holding dictated by

the United States Suprene Court’s decision in Blakely v.

Washi ngton, 124 S. Ct. 2531 (2004). Because | believe the

maj ority m sconstrues Bl akely and therefore m scharacterizes its
application to the statutory sentencing schene of this
jurisdiction, | cannot join its opinion.

VWhile the majority’s opinion is volumnous, and its
constitutional analysis at times conplex, nmy quarrel wth it
stens fromits failure to grasp the significance of the Col orado
General Assenbly’s choice of the sentencing range avail abl e upon
conviction of any particular crime. See slip op. at 34-37.
Wthout resort to accepted aids to statutory construction or any
attenpt to reconcile or distinguish our nunerous prior
interpretations of the sentencing schene, the mgjority finds

that the maxi num sentence authorized for a felony conviction,



for Sixth Amendnent purposes, does not extend to the full range
of penalties described in section 18-1.3-401,% but is linited
according to the nature and source of the facts relied on to
support any particul ar sentence.

In reaching that conclusion, the majority confounds the
constitutionality of sentencing beyond the |egislatively
prescribed “statutory maxi muni with the | egislature’s choice of
a “statutory maximuni in the first place. Unlike the majority,
| consider it perfectly clear that unless a sentence exceeds the
maxi mum sentence that is within the discretion of the sentencing
court to inpose without additional fact-finding, the
constitutional sufficiency of facts considered by the sentencing
court never arises. | amalso convinced that nothing in the
Suprene Court’s sentencing jurisprudence can reasonably be
construed to suggest an intent to interfere with our
construction of the statutes of our own jurisdiction or to
ascribe a different meaning to the term*“statutory maxi muni than
t he words thensel ves inply.

The Suprene Court has now nmade abundantly clear that a
defendant is entitled to have any fact that increases his
penalty for a crinme beyond the prescribed statutory nmaxi mum
(other than the fact of a prior conviction) submtted to a jury

and proved beyond a reasonabl e doubt. Blakely, 124 S. . at

1§ 18-1.3-401, C.R'S. (2004) (fornmerly § 18-1-105).
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2536 (citing Apprendi v. New Jersey, 530 U S. 466, 490 (2000)).

By “statutory maxi nuni the Court explains that it nmeans the
maxi mum sentence that a judge may i npose solely on the basis of
the facts reflected in the jury verdict or admtted by the

defendant. United States v. Booker, 125 S. Ct. 738, 747 (2005);

Bl akely at 2538. In the next breath, the Suprene Court
enphasi zes that it has, however, never doubted the authority of
a judge to exercise broad discretion in inposing a sentence

within the statutory range, Booker at 750 (citing WIllians v.

New York, 337 U. S. 241, 246 (1949)), including giving
consideration to not only the conduct with which the of fender
was expressly charged, but also his actual conduct in commtting
the charged offense, his unrelated crimnal conduct, and even
aspects of his life that go beyond antisocial conduct. See
Wllians, 337 U S. at 246 (uphol di ng what has cone to be

referred to as “real offense” sentencing); see also People v.

Newmran, 91 P.3d 369, 372 (Colo. 2004) (noting the agreenent of

Col orado sentenci ng statutes, which require consideration of
“the nature of the offense, the character of the offender, and
the public interest”).

Col orado’ s presunptive sentenci ng schenme, which becane

effective in 1979,2 divides felonies into various classes and

2 Ch. 1, sec. 1, 1978 Colo. Sess. Laws, First Extraordinary Sess.
1



establi shes a presunptive range of inprisonnent for each cl ass.
8§ 18-1.3-401(1)(a)(V)(A. Anmong its options, a court may
sentence a convicted felon to a termof incarceration ranging
fromone-half of the mninmumtermauthorized in the presunptive
range to twice the maxi mumterm aut hori zed in the presunptive
range. 8 18-1.3-401(6). A sentence to incarcerationis limted
to the presunptive range “unless [the sentencing court]

concl udes that extraordinary mtigating or aggravating
circunstances are present, are based on evidence in the record
of the sentencing hearing and the presentence report, and
support a different sentence which better serves the purposes of
[the] code.” |d. [If the court chooses to sentence beyond the
presunptive range, for reasons other than being specifically
required to do so by other statutory provisions (which are not
applicable to this case), the statute requires it to “make
specific findings on the record of the case, detailing the
specific extraordinary circunstances which constitute the
reasons for varying fromthe presunptive sentence.” § 18-1.3-
401(7). This court has consistently rejected any suggestion
that a sentence beyond the presunptive range may not be

predi cated on the facts proving the elenents of the crine al one.

See People v. Leske, 957 P.2d 1030 (Col o. 1998); People v.

Phillips, 652 P.2d 575 (Col 0. 1982).



Wil e the Suprene Court has made clear that the
constitution cares not whether a separate factual finding
increasing the statutory maximumis | abel ed an el enment of the
crime or a sentencing factor, it has never suggested that the
deci si on whether to demand additional findings of fact for a
particul ar sentence rests anywhere but wth the |egislature.
Unli ke the express | anguage of the Washington statute found
particularly significant by the Supreme Court in Blakely, the
| anguage of Colorado’s statute did not require the sentencing
court in this case “to set forth findings of fact and
conclusions of law, "’ Blakely, 124 S.C. at 2535, in support of
its sentence; nor did it provide for a separate review of the
sentencing court’s reasons for exceeding the presunptive range
according to the “clearly erroneous standard,” id., generally
applicable to findings of historical fact. The Colorado statute
merely required the court to detail, on the record, the
extraordi nary circunstances upon which it relied for varying
fromthe presunptive sentence, and it nmerely subjected the
resulting sentence to review according to the proprietary or
abuse of discretion standard applicable to prison sentences
general ly, whether they fall outside the presunptive range or
not. See § 18-1-409, C.R S. (2004).

O perhaps even greater inportance, however, the Suprene

Court in Blakely accepted and relied on the Washi ngton Suprene



Court’s interpretation of its own statute, requiring that “‘[a]
reason offered to justify an exceptional sentence can be
considered only if it takes into account factors other than

t hose which are used in conputing the standard range sentence
for the offense.”” Blakely, 124 S. C. at 2535 (quoting State v.
Gore, 21 P.3d 262, 277 (Wash. 2001). By contrast, we have | ong
construed our sentencing schene to permt a sentence beyond the
presunptive range based on precisely the sane facts that
justified the conviction. See Leske, 957 P.2d at 1044 (“Thus, a
sentencing court is not precluded from considering as

extraordi nary aggravating circunstances facts tending to
establish an el enent of an offense — even though these el enents
must al ways exist for a conviction — as long as the court
relates those facts to the particul ar defendant and the

circunstances of the crine.”); People v. Sanchez, 769 P.2d 1064,

1068 (Col 0. 1989) (holding that sentencing court may consider
all relevant factual matters, including facts that tend to
establish elenments of the offense in question).

Since the earliest days of presunptive sentencing, we have
held that the factors or sentencing considerations |eading a
court to give a nore mtigated or nore aggravated sentence
wi thin the presunptive range are identical to those justifying a

sentence in excess of the presunptive range. See Phillips, 652

P.2d 575; see al so People v. Wal ker, 724 P.2d 666 (Col o. 1986);




Fl ower v. People, 658 P.2d 266 (Colo. 1983) (“If aggravating or

mtigating circunstances exist, and if the court finds themto
be extraordinary . . . .7). There is no rigid |ine between
aggravation and extraordi nary aggravation that nakes them either

qualitatively or quantitatively distinguishable. See Phillips

at 580 (holding that the difference between “aggravating or
mtigating circunstances” and “extraordinary mtigating or
aggravating circunstances” is not objectively quantifiable); id.
at 582 (Lohr, J., specially concurring) (finding that it is “not
concei vabl e that the | egislature was endeavoring to
conpartnmental i ze and divide precisely the ordinary and the
extraordinary”). W have therefore |long considered it within
the discretion of the sentencing court to characterize the

ci rcunst ances surroundi ng the offense and the of fender as
extraordinarily mtigated or aggravated. Simlarly, we have

| ong construed the statutory requirenent for a statenent of
reasons justifying a sentence outside the presunptive range,
like the required statenent of reasons supporting any sentence
to a correctional facility, as serving such salutary purposes as
ai ding appellate review of a sentence, fostering rationality and
consi stency in the sentencing process, and providing information
beneficial to both the defendant and correctional authorities,
rather than as a statenment of separately reviewabl e findings of

fact. See Wal ker, 724 P.2d at 668.




The majority characterizes the Bl akely Court as having
“rejected any distinction, for purposes of Sixth Amendnent
anal ysi s, between mandatory or discretionary aggravated
sentenci ng systens based on judicial fact-finding.” Slip op. at
22. As the Suprenme Court has made abundantly cl ear, however, at
| east since Booker, the constitutional limtation to which it
refers concerns only sentences beyond the “statutory maxi num”

It is constitutionally inconsequential whether the |egislature
has divided the full range of sentences prescribed for a
particular crinme into sub-ranges, with | esser maxi nrum and

m ni mum sentences it considers appropriate on the basis of
additional, judicially-determned facts, as long as it remains
within the discretion of the sentencing court to choose any term
within the full statutory range established for that offense.
Booker, 125 S.Ct. at 764.

This court has consistently construed Col orado’s
presunptive sentencing schene as operating in a manner simlar
to (but even nore discretionary than) the post-Booker federal
sentencing guidelines, in effect anended by the severance of
their mandatory | anguage. Nothing nore than a conviction is
required to give Col orado sentencing courts the discretion to
i npose a sentence to inprisonnment as | ow as one-half the m ni num
of the presunptive range and as high as tw ce the maxi num of the

presunptive range. The court mnust consider the nature of the



of fense, the character of the offender, and the public interest,
and determ ne whether mtigating or aggravating circunstances
are present, and if so, whether or not they are extraordinary.
Unli ke the federal guidelines, section 18-1.3-401(6) does not
even suggest that sentencing within particul ar sub-ranges
becones appropriate only upon particular factual findings by the
court; and unlike the federal review of departures fromthe
gui deli nes for “unreasonabl eness,” in consideration of the
statutory factors that guide sentencing, review for an abuse of
di scretion remains the sole review permtted for sentences
exceedi ng the presunptive range, just as for all other felony
sentences in this jurisdiction.

The majority, however, can be unconcerned by the
di scretionary nature of sentencing in the aggravated range
because it understands the term“statutory maxi nuni to have a
speci al neaning “for Sixth Amendnent purposes.” Slip op. at 35.
Seizing on the Supreme Court’s explanation in Blakely that by
“statutory maxi muni it neant “the maxi num sentence a judge may

i npose solely on the basis of facts reflected in the jury

verdict or admtted by the defendant,” id., the mgjority

apparently concludes that “statutory maxi nunf refers to a
sentence that is inposed solely in reliance upon the el enents of
the offense or adm ssions of the defendant. This understanding

| eads the majority to further conclude that the “statutory



maxi muni cannot refer to any particular termof years prescribed
by statute but nmust refer to a sentence inposed in reliance on
certain kinds of facts, or facts that were determned in a
particular way. The “statutory maximum” in the majority’s
view, is therefore not defined as a | egislatively prescribed
poi nt bel ow whi ch the exercise of a sentencing court’s

di scretion is not contingent upon finding additional facts, but
as a sentence with regard to which the sentencing court has not
actually relied on anything nore than the el enents of the

of fense or the adm ssions of the defendant.

As understood by the majority, the “statutory maximunf is
both defined in terns of so-called “Bl akel y-conpliant” facts and
si mul t aneously used to determ ne when Bl akel y-conpliant facts
are constitutionally mandated. Apart fromthe circularity of
this reasoning, it is clearly inconpatible with the Suprene
Court’s continued endorsenent of “real offense” sentencing, see
Booker, 125 S. . at 750, which contenpl ates the consideration
of all relevant factors concerning the offense and the offender,
over and above the jury verdict in the particular case, to
determ ne precisely where wwthin a statutorily authorized range
t he appropriate sentence should lie. Although the majority
woul d prefer to limt this rationale to an “aggravated
circunmstances analysis,” see slip op. at 35, once the “statutory

maxi muni is no longer a matter of legislative choice, it is
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difficult to understand why the sane reasoni ng does not apply to
sentencing in the presunptive range, or any range for that
matter.

If | felt conpelled to find the vast majority of sentences
permtted beyond the presunptive range to be unconstitutional,
as the majority does, | would also consider it our obligation to

follow the Suprene Court’s | ead, see Booker (Breyer, J.,

severing the mandatory aspects of the federal sentencing
guidelines), and our own statutory nmandate, see § 2-4-204,
C.R S (2004), and preserve, by severance, as nmuch of the schene
as would be consistent with legislative intent. Because |
consider it clear, however, that a sentence in the aggravated
range does not exceed the “statutory maxi muni prescribed for
conviction of any particular felony, I would affirmthe court of
appeal s without finding the statute unconstitutional in any
respect. | therefore concur only in the judgnent of the court.

| am authorized to say that JUSTI CE KOURLI S and JUSTI CE

RICE join in the concurrence.
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No. 04SC150, Lopez v. People — Blakely v. Washington, 124 S. C
2531 (2004) - Sixth Anmendnent - Section 18-1.3-401(6), C. R S.
(2004) Aggravated Sentencing — Extraordi nary Aggravating

G rcunst ances — Bl akel y-Conpl i ant Facts — Bl akel y- Exenpt Facts —
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Robert A. Lopez was convicted of class four felony
possession of a schedule Il controlled substance, cocai ne.
Lopez pled guilty and received a two-year deferred judgnment and
sentence. During the deferral period, Lopez conmtted vehicul ar
hom ci de while under the influence of al cohol and was convicted
by a jury. Lopez was sentenced for the vehicular hom ci de and
the revoked deferred judgnent of possession at the sane
proceeding. The trial court inposed an aggravated sentence for
t he possession offense under section 18-1.3-401(6), based in
part on the extraordinary aggravating circunstance of the
vehi cul ar hom ci de convi ction occurring during the deferral

peri od.


http://www.courts.state.co.us/supct/supctcase
http://www.cobar.org.

The Suprene Court holds that section 18-1.3-401(6)
aggravat ed sentencing, based on a sentencing judge finding the
presence of extraordinary aggravating circunstances, is

constitutional in [ight of Apprendi v. New Jersey, 530 U. S. 466

(2000), and Bl akely v. Washington, 124 S. C. 2531 (2004), if it

is based on one of at |east four Bl akely-conpliant or Bl akely-
exenpt types of aggravators: 1) facts found by a jury beyond a
reasonabl e doubt; 2) facts admtted by the defendant; 3) facts
found by a judge after the defendant stipulates to judicial
fact-finding for sentencing purposes; and 4) facts regarding
prior convictions.

The Court expects that this holding, inplenenting the
Suprenme Court’s Bl akely decision, will apply only to alimted
nunber of cases. First, it wll apply retroactively only to
cases pending on appeal. Second, in the future, the legislature
may enact a statute that responds to the United States Suprene

Court’s holdings in Apprendi, Blakely, and Booker by adopting a

statute that does not place the trial court into the position of
finding facts in order to aggravate sentences. Third, under the
current statute, prosecutors arranging plea agreenents, or trial
courts considering guilty pleas, can insist that defendants
admt to those facts potentially needed for aggravated
sentencing. Fourth, the jury can be asked by interrogatory to

determ ne facts potentially needed for aggravated sentencing.



Fifth, and nost inportant to the case before us, the full range
of mtigated, presunptive and aggravated sentencing remains
avai |l abl e under the statute if based on constitutionally-

perm ssible facts, in accordance with Bl akely.

Under section 18-1.3-401(6), the existence of a
constitutionally-perm ssible aggravating or mtigating fact
wi dens the sentencing range to a floor of one-half the
presunptive mninmumup to a ceiling of double the presunptive
maxi mum  The sentencing judge then has full discretion to
sentence within this w dened range according to traditional
sentenci ng consi derations. However, if the trial judge nust
find additional facts in order to i npose a sentence outside of
the presunptive range, the rule of Blakely applies.

The aggravated sentence in this case was inposed in part on
the basis of a prior conviction, and the Court holds that one
constitutionally valid aggravator is sufficient to support an
aggravat ed sentence under section 18-1.3-401(6). Accordingly,
the Court affirnms the court of appeals’ judgnment uphol ding the

aggravat ed sentence for possession of cocaine in this case.
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We granted certiorari to consider whether the rule of

Apprendi v. New Jersey, 530 U. S. 466 (2000), and Bl akely v.

Washi ngton, 124 S. C. 2531 (2004), invalidates the aggravated
sentence inposed in this case.® Defendant Robert A. Lopez pled
guilty to possession of a controlled substance and received a
two-year deferred judgnment and sentence. During his deferral
period, Lopez failed drug treatnent, returned positive urine
anal ysis tests for drugs, and killed another driver in a drunk
driving incident. A jury convicted himof vehicular hom cide
and driving under the influence.

The trial court sentenced Lopez for the possession offense
after the vehicular hom cide conviction. It aggravated Lopez’s
possessi on sentence under section 18-1.3-401(6), C.R'S. (2004), '
based on extraordi nary aggravating circunstances that included
t he vehi cul ar hom ci de convictions and Lopez’ s conduct during

the period of deferred judgnent on the possession of fense.

1 The Court granted certiorari on this issue:
Wet her Bl akely v. Washington, 541 U.S. |, 124 S
Ct. 2531 (June 14, 2004), and Apprendi v. New Jersey,
530 U.S. 466 (2000), prohibit aggravation of
Petitioner’s sentence under sections 18-1-105(6) & (7)
(now sections 18-1.3-401(6) & (7)).

" The offenses in this case occurred in 2000 and 2001 and the
sentence was inposed in 2001. The current versions of the
relevant statutes will be cited except with regard to the crines
commtted. The sentencing statutes are unchanged in al

rel evant portions.



We review the conviction in this case because Lopez’s case
was pendi ng on direct appeal when Bl akely was announced and he
is therefore entitled to its retroactive application. See

United States v. Booker, 125 S. C. 738, 769 (2005)(applying its

Si xth Anmendnent and renedi al hol di ngs based on Apprendi and

Bl akely to all cases on direct review, quoting Giffith v.

Kentucky, 479 U. S. 314, 328 (1987)(“[A] new rule for the conduct
of crimnal prosecutions is to be applied retroactively to al
cases, state or federal, pending on direct review or not yet
final.”)). W reject Lopez’'s contention that his aggravated
sentence under section 18-1.3-401(6), C R S. (2004), is
unconstitutional based on Apprendi and Bl akely. W hold that
section 18-1.3-401(6), properly applied, is constitutional. 1In
Iight of Bl akely, section 18-1.3-401(6) aggravated sentencing
may rely on at |east one of four kinds of facts: (1) facts found
by a jury beyond a reasonabl e doubt; (2) facts admtted by the
defendant; (3) facts found by a judge after the defendant
stipulates to judicial fact-finding for sentencing purposes; and
(4) facts regarding prior convictions.

We expect that our hol ding today, inplenenting the Suprene
Court’s Bl akely decision, wll apply only to a |limted nunber of
cases. First, it will apply retroactively only to cases pendi ng
on appeal. Second, in the future, the |legislature may enact a

statute that responds to the United States Suprene Court’s



hol di ngs in Apprendi, Bl akely, and Booker by adopting a statute

t hat does not place the trial court into the position of finding
facts in order to aggravate sentences. Third, under the current
statute, prosecutors arranging plea agreenents, or trial courts
considering guilty pleas, can insist that defendants admt to
those facts potentially needed for aggravated sentencing.
Fourth, the jury can be asked by interrogatory to determ ne
facts potentially needed for aggravated sentencing. Fifth, and
nost inportant to the case before us, the full range of
mtigated, presunptive and aggravated sentencing renains
avai |l abl e under the statute if based on constitutionally-
perm ssible facts, in accordance with Bl akely.

Section 18-1.3-401(6) does not nmandate a restricted or
i ncreased sentencing range based on judicial fact-finding.
Under that section, the existence of a constitutionally-
perm ssi bl e aggravating or mtigating fact widens the sentencing
range on both the m ni nrum and maxi mum ends, to a fl oor of one-
hal f the presunptive mninumup to a ceiling of double the
presunptive maxi num The sentencing judge then has ful
di scretion to sentence within this w dened range according to
traditional sentencing considerations. However, if the trial
judge nust find additional facts in order to inpose a sentence

outside of the presunptive range, the rule of Blakely applies.



The trial court based Lopez’ s aggravated sentence in part
on the prior conviction facts in the jury’ s vehicular hom ci de
verdict. Because Lopez’s sentence was aggravated on the basis
of these facts, we affirmthe court of appeals’ judgnent but on
grounds that are different fromthose expressed in that court’s
opi ni on. Accordingly, we uphold Lopez’ s sentence.

l.

Robert Lopez was arrested on October 3, 2000 and charged
W th possession of a schedule Il controlled substance, cocaine
(possession). See § 18-18-405(1)(a), 6 C R S. (2000).
Possession in this instance is a class four felony. § 18-18-
405(2)(a)(l). The presunptive sentence for a class four felony
is two to six years of incarceration and three years of
mandatory parole. 8§ 18-1-105(1)(a)(V)(A), 6 C R S. (2000).

Lopez entered a plea agreenent with the prosecution in
whi ch he pled guilty to possession and received a deferral of
hi s judgnment and sentence for two years. Lopez initialed plea
docunents that listed his “presunptive range” sentence as two to
six years plus three years of mandatory parole, and listed his
“m ni mum sentence” as one year and his “nmaxi mum sentence” as
twel ve years. This m nimum and maxi numreflect the trial
judge’s discretion to decrease or increase the felony sentence

beyond the presunptive range based on the presence of



extraordinary mtigating or aggravating circunstances under
section 18-1.3-401(6), C R S. (2004).

In his Mdtion and Stipulation for Supervised Deferred
Judgnent and Sentence, Lopez stated that he was aware of the
following conditions to his deferral:

3.(a) the defendant shall not commt any crim nal
of fense against the United States of Anerica, the
State of Col orado or any other jurisdiction;

(d) the defendant shall refrain fromuse of al cohol
and any unl awful use or possession of controlled
subst ances or have any ot her dangerous or abusabl e
drug without a prescription;

(9) tﬁe.déféndant shal | satisfy any other conditions

reasonably related to his/her rehabilitation and the

pur pose of this supervisory period, as ordered by the
Court,;

5. The District Attorney may make application for
entry of judgnent and inposition of sentence at any
time wwthin the termof the deferred judgnent

upon a breach by the defendant of any of the
conditions set forth in this stipulation.

Lopez signed a witten Cim P. 11 advisenent that included
the foll ow ng paragraph:

| know that if | plead guilty to a felony, | may be
sentenced to the custody of the Departnent of
Corrections. . . . | knowthat if the judge found
extraordi nary or sentence-enhancing circunstances in
my case, | could be sentenced to any termfromthe
mnimmto the maximum . . . | also know that if the
j udge does not find extraordinary or sentence-
enhanci ng circunstances, | would be sentenced to a
definite termw thin the presunptive range for each

of f ense.



The factual basis for Lopez’ s plea agreenent was the
probabl e cause affidavit and the suppl enental presentence
report. Neither of these docunents is in the record, nor does
the record indicate whether Lopez admtted to the facts
contained in these docunents. At the hearing on his plea
agreenent, the judge asked how Lopez wanted to plead to
“unlawful Iy, feloniously, and know ngly possess[ing] a Schedul e
Two controll ed substance, to wt cocaine,” and Lopez answered
“ITgluilty.”

Lopez’s deferral period began Decenber 12, 2000. The
district court judge told Lopez that “I think you need an
i npatient [drug] programat the nmonent. But if you can
denonstrate to nme that . . . your [urine analysis tests (UAs)]
are going to be clean, I won’'t send you there.” Lopez was
assigned to supervision during his deferral period.

Lopez al so appeared before the drug court. The nagistrate
stated that a place in the inpatient drug treatnent would be
reserved for Lopez in the event that his UAs were not clean.
The magi strate gave Lopez his oral plea advisenent and accepted
t he pl ea agreenent.

The record indicates that Lopez returned nore than one
positive, or “hot,” UA during the deferral period. The record

al so indicates that Lopez was enrolled in the drug court



i npatient treatnment program for approximately three nonths after

t hese hot UAs, but was dism ssed fromtreatnent as unsuccessful.
On March 4, 2001, Lopez was arrested for driving his car

i nto anot her passenger vehicle and killing the driver, Sally

Ti noco. Lopez had been drinking. Lopez pled not guilty to al

the charges for the vehicular offense and was tried to a jury.
The jury returned verdicts of guilty for: Vehicul ar

Hom ci de- - Reckl ess Driving, see section 18-3-106(1)(a), 6 C. R S.

(2001) ;'® Driving Under the Influence and Driving with Excessive

Al cohol Content, see section 42-4-1301(1)(f), (2)(a), 2(c), 11

C.R'S. (2001);' and Reckless Driving, see section 42-4-1401(1),

11 C.R'S. (2001).2° The prosecution filed a notion to revoke

18 A person conmits Vehicul ar Honici de--Reckless Driving if he or
she “operates or drives a notor vehicle in a reckless manner,
and such conduct is the proxi mate cause of the death of
another.” § 18-3-106(1)(a), 6 CR S. (2001).

19 The el enents of Driving Under the Influence are consunption of
al cohol or one or nore drugs or a conbination thereof such that
the person is “substantially incapable, either nentally or
physically, or both nentally and physically, to exercise clear
judgnent, sufficient physical control, or due care in the safe
operation of a vehicle.” 8§ 42-4-1301(1)(f), 11 CR S. (2001).

A person drives with excessive al cohol content if the person is
tested at “0.10 or nore grans of alcohol per hundred milliliters
of blood or 0.10 or nore grans of al cohol per two hundred ten
liters of breath at the tinme of driving.” 8 42-4-1301(2)(a),

(2)(c).

20 A person commits reckless driving if he or she “drives any
nmotor vehicle . . . in such a manner as to indicate either a
wanton or a willful disregard for the safety of persons or
property.” 8§ 42-4-1401(1), 11 CR S. (2001).



Lopez’ s deferred possession judgnent and sentence in |ight of
t he vehi cul ar hom ci de conviction. Lopez was returned to the
district court for sentencing on the vehicul ar hom cide
conviction and the deferred possession judgnent.

At the sentencing hearing, the court stated that it had
revi ewed several docunents: a report fromthe Community
Corrections Board rejecting Lopez fromconsideration for parole;
“an information sheet fromthe probation office[;] . . . a
presentence report[;] . . . a variety of letters[;] and
both the vehicular homcide file and the file fromdrug court.”

Def ense counsel offered mtigating evidence, including
facts relating to Lopez’s work history and his lack of prior
convictions. The prosecutor introduced aggravating evi dence,
consisting of testinmony by Ms. Tinoco's famly nenbers and
evi dence of Lopez’s drug treatnent failures during his deferral
period and his history of driving and drug probl ens.

The trial court engaged in a | engthy discussion on the
record before inposing sentences. First, the court exam ned the
hi story of the drug court and its purposes. The court stated
that “the purpose of [the drug court and its treatnent options]
is to take a person who may have an addi ction problem treat
that problemand resolve it” and that this “effort on the part
of the Court was rejected by M. Lopez in a nost serious and

tragic way.”



Next, the court found a relationship between the original
drug possession charge and the vehicul ar hom ci de incident
i nvol ving al cohol, suggesting a pattern of conduct: “M. Lopez,
whi |l e under a deferred judgnent, while having failed at
treatnent [for one drug problem, then uses controlled
substances--alcohol. . . . And then he chooses to violate
anot her one of our statutes, which is driving while under the
i nfluence of al cohol, and driving with an excessive anount of
al cohol .”

Third, the court expressed apparent regret that M. Lopez
was not charged with nurder, suggesting that the avail able
sentences for vehicular hom cide were not sufficiently |engthy
inlight of the nature of the crime. The court noted that
“[y]ou get drunk and you aima vehicle at the world. That, by
the way, . . . is Murder One under extrene indifference.”

The court then stated that it would aggravate the sentence
for the vehicular homcide. The court noted that the
presunptive range for the class four felony is two to six years
and that the range can be doubl ed upon a finding of “aggravated
circunmstances.” See 8§ 18-1.3-401(6), C R S. (2004). The court
specifically listed two factors that supported the aggravated
vehi cul ar hom ci de sentence. First was the fact that Lopez “was
under the deferred judgnment supervision of the other case, and

particularly, he was offered the opportunities for treatnent to
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address his drug problens, whether it be cocaine or narijuana or
alcohol. . . . He was required to take advantage of that
opportunity.” The second reason was based on the jury’ s finding
of “not only driving under the influence, but also driving with
an excessive amount of al cohol.”

The court then turned to the sentencing for the possession
charge. The court considered the followng factors. First, the
court found that “we clearly have had [backsliding]. W’ ve had
a hot UA for marijuana, hot UA for cocaine, and then we had a
jury finding of driving with excessive al cohol content and [a]
jury finding of vehicular homcide.” Second, the court stated
“in one of the reports [fromthe various agencies involved] it
says, The defendant scored a 9 on his ASUVS Driving Ri sk
Profile, which indicates a high risk for driving.” Third, the
court found that the sane report “indicates the history of drug
and al cohol involvenent, which goes back to the age of 12, as
near as the Court can find.” Fourth, the court enphasized that
“[t]he Court tried to help [Lopez] with the problens. The Court
tried to help the community with the problens. And in exchange
for that, we have a nenber of the community who is now
deceased.” Fifth, the court opined that Ms. Tinoco’ s death was
“the death of a very inportant person” in the community.

The court found that People v. Allen, 973 P.2d 620 (Col o.

1999) (Allen I), provided the authority to aggravate the

11



possessi on sentence w thout additional advisenents or procedural

requi renents. The court concl uded:

Therefore, | find aggravation to be the sane
aggravation; that is to say, driving with the
excessi ve anount of al cohol, killing another person in

a vehicular hom cide incident, plus the failures at
the treatnment program the hot UAs that had been given
before the incident which underlies this action, so
|’ m finding additional grounds for a possession
char ge.

Based upon that, it is the judgnent and sentence
of this Court, that in the . . . vehicular hom cide
[ case], having found aggravation, that the defendant
be sentenced to the Departnment of Corrections for a
period of 12 years.

Based upon the plea that was entered in the
[ possessi on case], and based upon the aggravators that
the Court has found here, the Court orders that the
def endant be sentenced for the possession of cocaine
to the Departnment of Corrections for the period of 12
years.

The Court orders that the two sentences be served
consecutively.

Lopez appeal ed his twel ve-year possession sentence. People

v. Lopez, 97 P.3d 223 (Colo. App. 2004). The court of appeals
first found that the sentence did not violate doubl e jeopardy
princi pl es because sentencing for deferred judgnment violations
does not inpose a new sentence. The court then found that the
trial court has authority under section 18-1.3-401(6) and the
deferred sentence statute to aggravate a previously inposed but
deferred sentence. Third, the court found that the trial court
was within its discretion to inpose the aggravated sentence and
made adequate findings on the record to support its sentence.

Finally, the court briefly dism ssed Lopez’s argunent that any

12



facts used to increase his sentence nust be admtted or tried to
a jury under Apprendi. The court rejected this argunent “for

the sane reasons set forth in People v. Allen, 78 P.3d 751

(Colo. App. 2001)[(Allen I1)].”

We granted certiorari and now affirmthe court of appeals’

j udgnment on ot her grounds, thus upholding the sentence in this
case.
.

We reject Lopez’s contention that his aggravated sentence
under section 18-1.3-401(6), C R S. (2004), is unconstitutional
based on Apprendi and Bl akely. W hold that, properly applied,
section 18-1.3-401(6) is constitutional. |In |ight of Bl akely,
section 18-1.3-401(6) aggravated sentencing may rely on at | east
one of four kinds of facts: (1) facts found by a jury beyond a
reasonabl e doubt; (2) facts admtted by the defendant; (3) facts
found by a judge after the defendant stipulates to judicial
fact-finding for sentencing purposes; and (4) facts regarding
prior convictions.

Section 18-1.3-401(6) does not nmandate a restricted or
i ncreased sentencing range based on judicial fact-finding.

Under that section, the existence of a constitutionally-
perm ssi bl e aggravating or mtigating fact widens the sentencing
range on both the m ni nrum and maxi nrum ends, to a floor of one-

hal f the presunptive mninumup to a ceiling of double the

13



presunptive maxi num The sentencing judge then has ful
discretion to sentence within this w dened range according to
tradi tional sentencing considerations. However, if the trial
judge must find additional facts in order to inpose a sentence
outside of the presunptive range, the rule of Blakely applies.

The trial court based Lopez’ s aggravated sentence in part
on the prior conviction facts of the jury vehicul ar hom ci de
verdict. Because Lopez’s sentence was based on these facts, we
affirmthe court of appeals’ judgnent but on grounds that are
different fromthose expressed in the court’s opinion.
Accordi ngly, we uphold Lopez’s sentence.

A. Standard of Review

A trial court has broad discretion over sentencing

decisions, and will not be overturned absent a cl ear abuse of

that discretion. See People v. Watkins, 684 P.2d 234, 239

(Col 0. 1984). However, review ng courts nust pay particul ar
attention to lower courts’ applications of |egal standards to
the facts when defendants’ constitutional rights are at stake.

People v. Al -Yousif, 49 P.3d 1165, 1169 (Col o. 2002)

(“[ Al ppel l ate courts have an enhanced role in examning a tria
court’s application of law to fact, particularly in the arena of
constitutional rights.”). Therefore, review of constitutional
chal | enges to sentencing determ nations is de novo. People v.

Mat heny, 46 P.3d 453, 462 (Colo. 2002)(holding that “law

14



application, which involves the application of the controlling
| egal standard to the facts established by the evidence and
found by the trial court is a matter for de novo appellate
review . . . where constitutional rights are concerned”).
B. The Rul e of Apprendi and Bl akely

The United States Suprenme Court holds that, except for the
fact of a prior conviction, facts supporting the increase of a
sentence beyond the “statutory maxi muni nust be admtted by the
defendant or tried to a jury and proved beyond a reasonabl e
doubt, unless the defendant has specifically stipulated to

judicial fact-finding. See Blakely v. Washington, 124 S. C

2531, 2541 (2004); Apprendi v. New Jersey, 530 U. S. 466, 489

(2000). Since the issuance of these cases, commentators and
state courts have westled with the inpact of the rule on state
sentenci ng schenes that allow judges to increase sentences based
on various factors that are not necessarily admtted by the
def endant or found by a jury. See, e.g., Jon Wol & Don Stenen,

“Aggravated Sentencing: Bl akely v. Washington; Practical

Inplications for State Sentencing Systens,” Policy and Practice

Review 1 (Aug. 2004); State v. Brown, 99 P.3d 15 (Ariz.

2004) (findi ng sentence i nposed beyond the presunptive range and
in the “super-aggravated” range based on facts found by judge

al one violated Bl akely); State v. Rivera, 102 P.3d 1044 (Haw.

2004) (fi ndi ng sentence inposed under “indeterm nate” sentencing

15



schene, in which the judge inposes sentencing floor and ceiling
wWithin statutory limts and parol e board determ nes actua

rel ease date, consistent with Blakely); Snylie v. State, 823

N.E. 2d 679 (I nd. 2005)(finding nmandatory aggravati on of sentence
by judge al one unconstitutional and therefore excising portions
of statute).

In Apprendi, the Court considered portions of New Jersey’s
sentencing statute. 530 U S. at 468-69. The defendant fired
several shots into the hone of an African-Anerican famly that
had recently noved into a predom nantly white nei ghborhood in
Vi nel and, New Jersey. He pled guilty to tw counts of second-
degree possession of a firearmfor an unlawful purpose, which is
a second-degree offense, as well as one count of unlawful
possessi on of an anti personnel bonb. The statutory penalty for
a second-degree offense in New Jersey is five to ten years.?

A separate crimnal statute, the “hate crinme” |aw, provides
for an extended termof inprisonnent. The extended term can be
i nposed by a trial judge who finds by a preponderance of the
evi dence that the defendant commtted the underlying crine with
a purpose to intimdate an individual or group of individuals

because of race, color, gender, handicap, religion, sexual

2L Thi s opi ni on discusses the New Jersey and Washi ngt on
sentencing systens as they existed at the tinme Apprendi and
Bl akel y were issued.

16



orientation or ethnicity. The hate crinme |aw provides for
i npri sonment between ten and twenty years.

Based on testinony at a bench hearing on the issue of
intent, the trial judge found by a preponderance of the evidence
that the defendant had a racial intimdation purpose and
therefore i nposed an extended sentence of twelve years under the
hate crinme statute.

The New Jersey Suprene Court found aggravated sentencing
under the hate crinme law valid, holding that “the Legislature
sinply took one factor that has al ways been considered by
sentencing courts to bear on punishnent and dictated the wei ght

to be given that factor.” State v. Apprendi, 731 A 2d 485, 494-

95 (N.J. 1999).

On appeal, the United States Suprene Court found that the
hate crinme sentence enhancenent functioned as an el enent of a
greater offense rather than a traditional factor used in
sentencing determ nations. Apprendi, 530 U.S. at 476. Thus,
the Court found that the defendant was exposed to “certain
pai ns” under the possession of a firearmstatute and “additional
pai ns” under the hate crinme law. 1d. The Court found that the
jury trial right and the reasonabl e doubt standard nust apply to
facts underlying any potential penalty. Id.

The Court stated its holding thus: “[o]ther than the fact

of a prior conviction, any fact that increases the penalty for a

17



crime beyond the prescribed statutory maxi num nust be submtted
to a jury, and proved beyond a reasonable doubt.” [Id. at 490.
In determ ning which facts nust be tried to the jury, “the
relevant inquiry is one not of form but of effect--does the
required finding expose the defendant to a greater puni shnment
than that authorized by the jury's guilty verdict?” 1d. at 494.

The Court was careful to state that the ruling does not
renove all discretion from sentencing judges:

nothing in this history [of sentencing procedures]

suggests that it is inpermssible for judges to

exercise discretion--taking into consideration various

factors relating both to of fense and offender--in

i nposing a judgnent within the range prescribed by

statute. W have often noted that judges in this

country have | ong exercised discretion of this nature

in inmposing sentence within statutory limts in the
i ndi vi dual case.

Id. at 481 (enphasis in original).

In Bl akely, the Suprenme Court applied the rule of Apprendi
to Washington’s sentencing schene. 124 S. C. 2531. Bl akely
focused particularly on two lingering issues: (1) the definition
of the “statutory maxi mnuni sentence to which a defendant is
exposed by a jury verdict or guilty plea; and (2) the
di stinction between el enents of an offense, which nust be tried
to a jury, and sentencing factors, which need not be.

The defendant in Bl akely ki dnapped his wife at gun point,
bound her and put her in his truck, and drove from Washi ngton to

Mont ana. The defendant pled guilty to second-degree ki dnapping

18



i nvol vi ng donestic violence and use of a firearm He did not
admt to other relevant facts.

I n Washi ngt on, second-degree kidnapping is a class B
felony. The statute provides that no person convicted of a
class B felony can be sentenced to a termgreater than ten
years. The state’'s Sentencing Reform Act (Act) provides for
“standard range” sentences that are determ ned by matching a
score for the nature of the offender and a score for the nature
of the offense and finding the intersecting slot on a matri x.

See Bl akely, 124 S. C. at 2535. A standard range sentence for

second- degree kidnapping with a firearmis between forty-nine
and fifty-three nonths. |d.

Under the Act, a judge can inpose a sentence above the
standard range if he finds “substantial and conpelling reasons”
to do so. Id. Aggravating factors that justify a departure are
left to the judge's discretion, but cannot take into account the
facts that were used to determ ne the offender and of fense
scores for use of the matrix at the start. Wen a trial judge
i nposes a sentence beyond the standard range, he or she nust set
forth the findings of fact and concl usi ons of |aw that support
t hi s deci si on.

The trial judge inposed an extraordinary sentence on

Bl akely in part because he found, after a bench hearing, that

Bl akely had acted with deliberate cruelty, one of the
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statutorily enunerated grounds for upward departure in donestic
viol ence cases. 1d. The trial judge inposed an aggravated
sentence of ninety nonths, which was thirty-seven nonths greater
than the top of the standard range and thirty nonths | ess than
the absolute statutory cap of ten years. 1d. at 2535-36.

The United States Suprene Court applied the rule of
Apprendi. As to the definition of the statutory maxi mm
sentence for a particular crime, the Court further expl ained

that it is “the maxi num sentence a judge nmay inpose solely on

the basis of the facts reflected in the jury verdict or admtted

by the defendant.” 124 S. C. at 2537 (enphasis in original).

Thus, “[w] hen a judge inflicts punishnment that the jury’'s
verdi ct al one does not allow, the jury has not found all the
facts ‘which the | aw makes essential to the punishnent,’” and the
judge exceeds his proper authority.” Id. at 2538 (internal
citations omtted). The Suprene Court applied Apprendi, despite
the fact that the aggravated sentence inposed on Bl akely was
wel | below the ten-year absolute cap for class B felonies set by
the Washington statute. See id. at 2535.

These rulings strongly suggest that the statutory nmaxi mum
sentence is not necessarily the greatest term authorized by the
state legislature. Rather, it is the |ongest sentence
aut hori zed by the applicable statute and the particular facts

validly before the judge in the case.
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On the distinction between sentencing factors and el enents
of crinmes, the Court inpliedly rejected any renmaining difference

for the purposes of the jury trial requirenent. See Bl akely,

124 S. C. at 2539 (rejecting the argunent that “the jury need
only find whatever facts the | egislature chooses to | abel

el ements of the crine, and that those it | abels sentencing
factors--no matter how nmuch they may increase the puni shnment--
may be found by the judge”). Instead, the Court enphasized that
the Apprendi rule nmust be strictly applied to “ensur[e] that the
judge’s authority to sentence derives wholly fromthe jury’'s
verdict.” |d.

Three ot her aspects of Blakely are inportant to our
analysis. First, the Court explained that the determ nation
that certain facts are “substantial and conpelling” under the
Washi ngton statute is not nerely a question of |law for the
judge. The judge “cannot make that judgnent w thout finding
sone facts to support it beyond the bare el enents of the
offense.” 1d. at 2538 n.8. Therefore, those underlying facts
must conply with the Sixth Amendnent before any | egal judgnent
can be nade.

The Court also explained that its holding did not

n 22

necessarily find all “determ nate sent enci ng schenes

22 The Court used the term“determnate” to nmean that the judge
i nposes a certain termto inprisonnent, as opposed to those
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unconstitutional but nmerely showed how they can be inpl enented
in harmony with the Sixth Amendment.® 1d. at 2541.

Finally, the Blakely Court effectively rejected any
di stinction, for the purposes of Sixth Arendnent anal ysis,
bet ween mandatory or discretionary aggravated sentencing systens
based on judicial fact-finding. Under either system facts
supporting increased sentences are subject to the rule. The
Court stated that “[w hether the judicially determ ned facts
require a sentence enhancenent or nerely allowit, the verdict
al one does not authorize the sentence.” 1d. at 2538 n.8
(enmphasis in original).

I n 2005, the Court applied the principles of Apprendi and

Bl akely to the mandatory provisions of the Federal Sentencing

systens in which the judge inposes a floor and a ceiling and a
paroling authority determ nes the rel ease date. See Jon Wol
“Beyond Bl akely: Inplications of the Booker Decision for State
Sentenci ng Systens,” Policy and Practice Review 1, 3 (Feb.
2005) .

23 The Court used the Kansas statute as an exanple of how a
determ nate sentencing schene can be upheld and nodified to
conply with its ruling. Blakely, 124 S. C. at 2541. After
Apprendi, Kansas anended its Departure Sentencing statute to
provi de that
[t]he court shall determne if the presentation of any
evi dence regarding the alleged facts or factors that
may i ncrease the penalty for a crine beyond the
statutory maxi num other than a prior conviction,
shal |l be presented to a jury and proved beyond a
reasonabl e doubt during the trial of the matter or
follow ng the determ nation of the defendant’s
i nnocence or guilt.
See Kan. Stat. Ann. § 21-4718(b)(2) (2005).
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Qui del i nes and found them unconstitutional as far as they
required judges to find facts by a preponderance of the evidence

for the inposition of aggravated sentences. Booker, 125 S. C

738. I n Booker, the Court re-enphasized the inportance of the

purely functional definition of a statutory maxi mnum sentence:
“the maxi mum [ sentence] authorized by the facts established by a
plea of guilty or a jury verdict.” 1d. at 756.

After this line of cases, there are at |east four types of
factors that are clearly valid for use in aggravated sentencing.

These types of factors conmply with the Apprendi-Bl akely rule and

the Sixth Anendnment. First, the defendant m ght admt to the
facts. Blakely, 124 S. Q. at 2537 (statutory maximumis, in
part, the sentence authorized by the facts admtted by the
defendant). Second, the jury mght find the facts, as reflected
inits verdict. 1d. (statutory nmaxi mum al so nmeasured by facts

contained in a jury verdict); People v. Leske, 957 P.2d 1030,

1044 (Col o. 1998)(facts related to the elenents of the offense
may serve as factors for aggravating a sentence as |long as they
are sufficiently linked to the particul ar defendant and the
particular crinme). Third, the defendant m ght stipulate to
judicial fact-finding for sentencing purposes. Blakely, 124 S
Ct. at 2541 (“the State is free to seek judicial sentence
enhancenments so long as the defendant . . . consents to judicial

fact-finding”). Fourth, the fact of a prior conviction is
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expressly excepted fromthe jury trial requirenent. Apprendi,
530 U.S. at 490 (“[o]ther than the fact of a prior conviction,
any fact that increases the penalty for a crinme beyond the

prescri bed statutory maxi mnum nust be submitted to a jury, and

proved beyond a reasonabl e doubt”); Al nendarez-Torres v. United

States, 523 U. S. 224, 243 (1998)(“recidivism. . . is a

traditional, if not the nost traditional, basis for a sentencing
court’s increasing an offender’s sentence”).
Al though there is sonme doubt about the continued vitality

4

of the prior conviction exception,? we conclude that it remains

valid after Bl akely. See Booker, 125 S. C. at 756 (“we

reaffirmour holding in Apprendi: Any fact (other than a prior

conviction), which is necessary to support a sentence exceedi ng
t he maxi mum aut hori zed by the facts established by a plea of
guilty or a jury verdict nust be admtted by the defendant or
proved to a jury beyond a reasonabl e doubt”) (enphasi s added);

United States v. O duno-Mreles, 2005 W 768134 *2 (11th Cr.

Apr. 6, 2005)(“Put another way, because the prior-conviction

exception remai ns undi sturbed after Booker, a district court

24 See Wol, “Legal Considerations for State Sentencing Systens,”
at 10 (“there now appear to be five nenbers of the Court who
bel i eve Al nendarez-Torres [the source of the prior conviction
exception] was wongly decided”); see al so, Douglas A Bernan,
“Conceptual i zi ng Bl akely” 17 Fed. Sent. Reporter 89, 90 (Dec.
2004) (“sonme commentators have asserted that this exception is an
illogical and inappropriate gap in the Supreme Court’s recent
sentencing jurisprudence”).
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does not err by relying on prior convictions to enhance a
defendant’ s sentence.”). W adopt a useful shorthand fromthe
Arizona Court of Appeals; facts admtted by the defendant, found
by the jury, or found by a judge when the defendant has
consented to judicial fact-finding for sentencing purposes we
call “Bl akely-conpliant,” and prior conviction facts we call

“Bl akel y-exenpt.” State v. Aleman, 109 P.3d 571, 580 (Ariz.

App. 2005).

C. Colorado’'s Sentencing Statute--Section 18-1.3-401(6) and the
Presence of Extraordinary Mtigating or Aggravating
G rcunst ances

Col orado’ s sentenci ng system provides for separate cl asses
of offenses and different sentencing options in a

conpl ex schene of interlocking statutes, prem sed upon
the segregation of felony offenses into six |evels or
cl asses, each with its own presunptive sentencing
range. Under various circunstances, courts are
permtted to sentence convicted felons in a mtigated
range, as little as half the m nimum presunptive
sentence, or in an aggravated range, as great as tw ce
t he maxi mum presunpti ve sentence. Likew se, under
various circunmstances, courts nay be limted to
specified portions of the statutorily prescribed range
for a given class of felony.

Martinez v. People, 69 P.3d 1029, 1031-32 (Col o. 2003) (i nternal

citations omtted).

This case does not concern the state’'s separate statutory
sent enci ng provi sions, such as special provisions for habitual
of fenders or special offenders. See, e.g., 88 18-1.3-801,

C.R S. (2004) (habitual offender statute); 18-18-407, C. R S
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(2004) (speci al offender statute). |Instead, in this case we
consider only the general sentencing statute, section 18-1. 3-
401, C.R S. (2004), and particularly section 18-1.3-401(6).

Col orado’ s general sentencing statute provides four ways a
sentence m ght be increased over the presunptive range. First,
the m ni num sentence nust be raised to “at |east the mdpoint in
the presunptive range” and the judge may sentence up to “tw ce
the mandatory nmaxi mumterm aut horized in the presunptive range”
if one of several offender-based, enunerated extraordinary
aggravating circunstances are present. § 18-1.3-401(8)(a), (9).
For exanple, this range applies if:

(I') The defendant is convicted of a crime of violence

under section 18-1. 3-406;

(I'l) The defendant was on parole for another felony at

the time of the comm ssion of the felony;

(I'11) The defendant was on probation or was on bond

while awaiting sentencing follow ng revocation of

probation for another felony at the tine of the

comm ssion of the felony;

(I'V) The defendant was under confinenent, in prison,

or in any correctional institution as a convicted

felon, or an escapee fromany correctional institution

for another felony at the tine of the comm ssion of a

f el ony.

§ 18—1.3-401(8)(a).

Second, the floor nmust again be raised to the m dpoint of
the presunptive range and a sentence up to doubl e the maxi mum of
the presunptive range is authorized if a certain type of crine

is conmtted. § 18-1.3-401(8)(d). For exanple, if defendants

are convicted of class two or three felony child abuse or class
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three or four felony vehicular hom cide during imrediate flight
from anot her felony, the court nust sentence within the new
range. 8 18-1.3-401(8)(d)(1), (8)(9).

A third way in which a sentence can be increased i s when
the crime commtted is one that the General Assenbly has found
“present[s] an extraordinary risk of harmto society.” § 18-
1.3-401(10). For these crines, the maxi num penalty in the
presunptive range must be increased by a specific nunber of
years and the mnimumis not affected. For exanple, if a
particular class three felony is on the statutory list, the
maxi mumtermin the presunptive range “shall be increased by
four years.” § 18-1.3-401(10)(a). The crinmes that the General
Assenbly has included on this Iist of extraordinary risk crines
i ncl ude:

(I'X) Aggravated robbery . . .;

(X) Child abuse . . .;

(XI) Unlawful distribution, manufacturing, dispensing,

sal e, or possession of a controlled substance with the

intent to sell, distribute, manufacture or dispense .

(xii) Any crinme of violence.

§ 18-1.3-401(10)(b).

The fourth type of sentencing, and the only one at issue in

this case, is departure fromthe presunptive range based on the

presence of extraordinary aggravating or mtigating

ci rcunst ances under section 18-1.3-401(6):
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I n inposing a sentence to incarceration, the court
shal|l inpose a definite sentence which is within the
presunptive ranges set forth in subsection (1) of this
section unless it concludes that extraordinary
mtigating or aggravating circunstances are present,
are based on evidence in the record of the sentencing
hearing and the presentence report, and support a
different sentence which better serves the purposes of
this code with respect to sentencing, as set forth in
section 18-1-102.5. |If the court finds such
extraordinary mtigating or aggravating circunstances,
it may inpose a sentence which is |esser or greater
than the presunptive range; except that in no case
shall the termof sentence be greater than tw ce the
maxi mum nor | ess than one-half the m nimumterm
authorized in the presunptive range for the punishnment
of the offense.

§ 18-1.3-401(6).

I n sentencing under section 18-1.3-401(6), a judge may
consider factors related to the offender and the offense. The
sentenci ng judge may consider as extraordi nary aggravating
ci rcunstances facts that tend to establish an el enent of an
of fense as long as they are clearly related to the particul ar

def endant and the circunstances of the crine. Leske, 957 P.2d

at 1044. For exanple, in Leske, we determned that the
aggravat ed sentence based on the nature of the victimand her
relationship to the defendant was perm ssi bl e because it was not
based “upon ‘generic’ circunstances common to all child sexua
assault crinmes.” |1d. at 1045. When a judge inposes an
aggravated or mtigated sentence under the authority of section
18-1.3-401(6), he or she nust “make specific findings on the

record of the case, detailing the specific extraordinary
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ci rcunst ances which constitute the reasons for varying fromthe
presunptive sentence.” § 18-1.3-401(7).

Section 18-1. 3-401 requi res enhanced sentences in certain
cases and authorizes themin other cases. W have interpreted
the statute to:

mandate a sentence within the aggravated range

whenever any of the extraordinary aggravating

circunstances specifically enunerated . . . are

present, and to permt a sentence outside the

presunptive range whenever any extraordi nary

mtigating factors, or any extraordi nary aggravating

factors not specifically listed . . . exist.

People v. Dist. Court, 713 P.2d 918, 922 (Col o. 1986) (enphasis

in original).

We have not characterized section 18-1. 3-401(6) sentencing
as a legally distinct procedure from presunptive range
sentencing. For exanple, the fact that a judge nust
specifically record the extraordi nary aggravating circunstances
consi dered does not necessarily make section 18-1.3-401(6)
sentencing distinct and separate from any ot her sentencing

decision. People v. Wal ker, 724 P.2d 666, 668 (Colo.

1986) (noting that the legislature requires a trial court to
explain its reasons for inposing any sentence, whether within or
beyond the presunptive range, for purposes of appellate review,
fostering rationality and consi stency, and providing information
to defendants and correctional authorities). Also, sonme kinds

of factors a judge nmay consider for section 18-1.3-401(6)
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sentencing are the sane kinds of factors that are considered in
i nposing a sentence in the presunptive range. 8§ 18-1. 3-
401(1)(b)(I')(“the court shall consider the nature and el enents
of the offense, the character and record of the offender, and
all aggravating or mtigating circunstances surrounding the
of fense and the offender”).

We have call ed our sentencing systema “spectrum begi nni ng
at one-half the presunptive m ninum and extending to twi ce the

presunptive maxi num” People v. Phillips, 652 P.2d 575, 581

(Col 0. 1982)(Lohr, J., specially concurring and Eri ckson,

Dubof sky and Quinn, JJ., joining in the concurrence). This
“spectrunt of sentencing effectuates an inportant |egislative
intention. 1In the context of the determ nate sentencing system
the General Assenbly intended to provide trial judges with

di scretion that woul d maxi m ze defendants’ chances for a fair
and individualized sentence. 1d. The flexibility of
presunptive and mtigated or aggravated sentencing effectuates
the legislative intent by allow ng judges to weigh the

“mul titude of [relevant] factors” in arriving at an

i ndi vidualized and fair sentence. |d.; see al so Leske, 957 P.2d

at 1044-45 (the General Assenbly intended the trial judge to
mai ntai n discretion to distinguish between ordinary and
extraordinary factors and “exercise its independent judgnent” in

maki ng that distinction).
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D. Application to This Case

The prosecution invites us to construe Col orado’s general
sentencing statute as conprising one sinple range, from one-half
to double the presunptive range. Under this view, the facts
used to i npose a sentence anywhere within this range woul d not
fall under the Sixth Amendnent requirement of a jury
determ nati on because the jury verdict or plea agreenent
convicting the defendant of the crinme would i nmediately
authorize the entire range of sentencing.

The defense invites us, instead, to carefully consider
whet her the facts used as extraordinary aggravators in this case
were perm ssibly considered under Apprendi and Bl akely.

After close analysis of Apprendi, Bl akely, and Col orado’s

statute, we are not persuaded by the prosecution’s argunent. W
determ ne that the functional analysis required by those rulings
shows that, under section 18-1.3-401(6), the trial judge nust

i npose a sentence within the presunptive range unl ess he or she
engages in the extraordi nary aggravating or mtigating
circunstances analysis. |If that analysis requires judicial
fact-finding to which the defendant has not stipulated, then the
rul e of Blakely applies and any additional facts used to
aggravate the sentence nust be Bl akel y-conpliant or Bl akel y-
exenpt. Thus, we need not find that section 18-1.3-401(6)

aggravat ed sentencing i s unconstitutional because aggravated
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sentences can be based on Bl akel y-conpliant or Bl akel y- exenpt
facts.

In our application of the Apprendi-Blakely rule to the

aggravated sentence in this case, we first consider the effect
of Lopez’ s plea advi sement on the aggravation of his sentence.?
Then, we consider the prosecution s argunents about the nature
of section 18-1.3-401(6) aggravated sentencing in |ight of
Apprendi and Bl akely. Finally, we consider whether the trial
court in this case perm ssibly based Lopez’s aggravated sentence
on prior conviction or uncharged conduct factors.
1. Effect of Plea Agreenent

Lopez’s Crim P. 11 advisenent notified himthat he could
be sentenced to twelve years if the judge found extraordi nary
aggravating circunstances present in his case. Lopez arguably
recei ved and agreed to sufficient notice that he was subject to
an aggravated sentence. However, such notification al one does
not satisfy the constitutional principles at issue in Blakely.

The Bl akely rule is concerned specifically wth defendants’
constitutional protections in crimnal proceedings, particularly
the right to a jury determ nation, beyond a reasonabl e doubt,

that facts exist that expose the defendant to cri m nal

%> Lopez is entitled to retroactive application of Bl akely
because his case was on direct appeal at the tinme that opinion
was issued. See Booker, 125 S. C. at 769.
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penalties. The defendant nust be protected froma sentence that
“bal | oon[s]” based on, for exanple, “facts extracted after trial
[or plea] froma report conpiled by a probation officer” which
arise “wth no warning in either his indictnent or plea.”

Bl akely, 124 S. Q. at 2542. Thus, a defendant’s due process
rights are not sufficiently protected when he or she is infornmed
that the sentence may be aggravated; the defendant nust have the
opportunity to admt in court proceedings or, in the
alternative, to dispute to a jury, the actual facts on the basis

of which the sentence can be aggravated. See Snylie, 823 N E. 2d

at 684-85 (rejecting the state’s argunent that the statute
sufficiently notified defendants that their sentences could be
aggravated; to the contrary, the “increase was ‘unexpected’

[ because] the aggravators used to support a departure fromthe
presunptive [were] not charged in the indictnent”).

Def endants may waive their Apprendi and Bl akely rights.

Bl akely, 124 S. . at 2541. However, to acconplish valid
wai vers, they nust either admt to the relevant facts supporting
t he aggravated sentence or stipulate to judicial fact-finding

for sentencing purposes.®® See id. A guilty plea waives the

26 W& do not hold that a defendant nust adnit that relevant facts
are extraordi nary aggravating circunstances. W conclude that
this determnation is a conclusion of |law that remains within
the discretion of the trial court if it is based on Bl akel y-
conpliant or Bl akel y-exenpt facts. See Blakely, 124 S. C. at
2538 n.8; see also Section Il.D. 4.a., infra.
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right to a jury trial on the issue of guilt but is not a
stipulation to judicial sentencing based on facts not admtted
in the plea. Blakely holds that the guilty plea is not an
inplied adm ssion of facts for the purpose of aggravated
sentencing. See Wol, “Legal Considerations for State
Sentencing Systens” at 9 (a “bare factual adm ssion is not
likely to suffice” to waive the jury trial right; simlarly, a
“sinple waiver of one’s jury right wwth regard to enhanci ng
facts will not serve to establish those facts”).

Therefore, Lopez’s plea agreenent in this case, although
notifying himof the possibility of a twelve-year sentence and
admtting to certain facts, does not authorize the judge s use
of other facts Lopez did not admt to aggravate the sentence.

2. Col orado Sentenci ng-- Separ ate Ranges

We determ ne that the prosecution’s attenpt to characterize
Col orado’ s schene as a “sinple range” systemis foreclosed or
rejected by Apprendi and Bl akely.

In support of its “sinple range” argunent, the prosecution
relies on the Phillips characterization of Col orado’s sentencing
schene as “a spectrum begi nning at one-half the presunptive
m ni mum and extending to twice the presunptive maxi mum” 652
P.2d at 581. The prosecution also argues that the determ nation
that particular facts are extraordinary mtigating or

aggravating circunstances is a | egal determ nation that nust be
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made by the trial court. This nust be so, the prosecution
argues, because the sane facts that support a presunptive range
sentence may be legally characterized as extraordinary to
support an aggravated sentence. Furthernore, the prosecution
points out that the abuse of discretion standard of review
applied to sentencing deci sions shows that these determ nations
are issues of |aw and not fact.

First and nost inportantly, despite the |anguage in
Phil l'i ps which characterizes sentenci ng judges options as one
i nclusive “spectrum” it is apparent from Bl akely that the
necessary inquiry into the sentencing systemis one of
functionality, not |abeling. The Suprene Court defines the
“statutory maxi num” for Sixth Amendnent purposes, as “the

maxi mum sentence a judge nmay inpose solely on the basis of facts

reflected in the jury verdict or admtted by the defendant.”

Bl akely, 124 S. C. at 2538 (enphasis in original); see al so
Booker, 125 S. C. at 756 (statutory maximumis “the maxi mum
aut hori zed by the facts established by a plea of guilty or a
jury verdict”).

When we exam ne the section 18-1.3-401(6) provision for
aggravat ed sentencing, we nust consider the Suprenme Court’s
formul ati on of “statutory maxi muni for Sixth Arendnent purposes.
Rat her than | ooking only to the highest sentences in the

“aggravated range” authorized by this statute as the “statutory
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maxi mum” we nust examne the trial court’s role. Section 18-
1. 3-401(6) aggravated sentencing results in inposition of a
sentence that is within the presunptive range, unless the court
engages in the aggravating circunstances analysis. In sone
i nstances, this analysis may involve additional fact-finding by
the trial judge. |If it does, the rule of Blakely applies.
Labeling Col orado’s systemas a “sinple range” system i gnores
this critical point.

Furthernore, we are not persuaded by the prosecution’s
argunment that the trial court nust nmake the purely | egal
determ nation that certain facts are extraordinary mtigating or
aggravating circunstances. The Suprene Court expressly rejected
this argunent in Blakely. The focus of the Sixth Amendnent
inquiry is on the process of finding those facts and whether it
sufficiently conplied with the defendant’s constitutional jury
trial protections. Wshington State made a simlar argunent in
support of its statute. Blakely, 124 S. C. at 2538 n.8. The
Court rejected the argunent, explaining that the Washi ngton
judge’s legal determnation that certain facts present a
“conpel ling” ground for an aggravated sentence does not change
the anal ysis because the judge “cannot make that judgnent

w t hout finding sone facts to support it beyond the bare
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el ements of the offense.” 1d.?" Any such facts nust be Bl akel y-
conpliant or Bl akel y-exenpt. The subsequent determ nation that
those facts are extraordinary aggravators is a | egal

determ nation that remains in the discretion of the trial court

as long as it is based on perm ssible facts. See Watkins, 684

P.2d at 238.

W al so note that section 18-1.3-401(6) does not mandate
i ncreased sentences based on extraordi nary aggravating factors,
but authorizes them This distinction has no effect on the
Bl akel y anal ysis because the Supreme Court rejects this feature
as one that authorizes judicial fact-finding for aggravated
sentencing. See 124 S. C. at 2538 n.8 (clarifying that
mandat ory and di scretionary aggravated sentenci ng systens that
allow for judicial fact-finding are no different for purposes of
the rule in the case).

For these reasons, we reject the prosecution’s
characterization of section 18-1.3-401(6) sentencing as a
“sinple range.” Qur statute includes the possibility of
aggravat ed range sentences based on facts that are not Bl akel y-

conpliant or Bl akel y-exenpt; sentences that are outside the

27 Section 18-1.3-401(6) requires judges to make a second | egal
determnation that “a different sentence . . . better serves the
pur poses of this code with respect to sentencing.” This |egal
determnation also is for the court to nmake, but nust be based
on facts that are before it in a manner conpliant wth Apprendi,
Bl akely, and the Sixth Amendnent.
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statutory maxi num as defined by Blakely, in violation of the
Sixth Anmendnent. Therefore, it cannot be terned a “sinple
range” system
3. The Constitutionality of Section 18-1.3-401(6)
Qur conclusion on the prosecution’s argunent requires us to
consider the constitutionality of section 18-1.3-401(6). W
nmust construe statutes to avoid constitutional conflicts if

possi ble. People v. Hol nes, 959 P.2d 406, 415 (Colo. 1998). W

have concl uded that section 18-1.3-401(6) can be applied
unconstitutionally in that it allows for sentencing beyond the
statutory maxi num-as defined in Apprendi and Bl akely, and as
further defined by Booker--based on facts that are not Bl akely-
conpliant or Bl akel y-exenpt. Nevertheless, this conclusion does
not require a finding that the provision is unconstitutional.
As we have di scussed, section 18-1.3-401(6) aggravated
sentencing nmay al so be based on constitutionally authorized
facts, depending on the circunstances of a particul ar case.
Since Bl akely was issued, five other state suprene courts
have considered statutes functionally simlar to ours. See
Brown, 99 P.3d at 17-18 (Arizona statute states that defendant
shal |l receive a presunptive range sentence and that the sentence
may be increased if the trial judge finds enunerated aggravating
circunstances from any evidence before or during trial); Snylie,

823 N. E. 2d at 683 (Indiana statute “requires a given presunptive
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termfor each class of crines, except when the judge finds

aggravating or mtigating circunstances”); State v. Shattuck,

689 N.W2d 785, 786 (M nn. 2004) (M nnesota statute requires
i nposition of presunptive sentence unless court finds

“aggravating factors”); State v. Dilts, 103 P.3d 95, 99 (O.

2004) (Oregon statute states that “the sentencing judge shall
i npose the presunptive sentence . . . unless the judge finds
substantial and conpelling reasons to i npose a
departure”)(enphasis and alteration in original); State v.
Hughes, 2005 W. 851137 *5 (Wash. Apr. 14, 2005) (\Washi ngton
statute provides matrix for determ nation of standard range
sentence and exceptional sentence statute allows inposition of
sentence outside the standard range if the judge finds
“substantial and conpelling reasons”).

In Snylie, the Indiana court found that its sentencing
system “runs afoul of the Sixth Arendnent” because it “nandates

both a fixed termand permts judicial discretion in finding

aggravation or mtigating circunstances.” 823 N E. 2d at 685
(enphasis in original). The court found that Bl akely and the

Si xt h Amendnent required that the judicial fact-finding portions
of the statute be excised and the statute “nodified to require
jury findings on facts in aggravation.” |d.

The M nnesota court al so consi dered excising portions of

its statute, but has not yet cone to a conclusion on that issue.

39



The court found that upward departures based on judicial fact-
finding are unconstitutional and requested further briefing on
t he proper renedies, including excision. Shattuck, 689 N W 2d
at 786. As of this witing, that court has not issued an
opi nion on the renedy.

The Oregon, Washington, and Arizona courts did not
i nval i date or excise their statutes, but vacated the particul ar
sentences inposed. The Arizona court limted itself to
answering the question before the court--whether the “statutory
maxi munt was the presunptive or the aggravated sentence. The
court found that the plea proceedings only authorized the

presunptive term Brown, 99 P.3d at 18. The court declined to

consider other inplications of Blakely in that opinion,
determ ning that “the best approach is to resolve any such
questions in this dynamc area of the lawin the context of a
case in which the relevant issue is squarely presented, properly
briefed, and addressed by the courts below.” |d. at 18-19.
Simlarly, the Oregon court determ ned that “the fact that
t he sentenci ng gui delines nay be applied unconstitutionally, as
they were in this case, does not nean that we nust reject the

sent enci ng gui delines thensel ves as unconstitutional.” Dilts,

103 P.3d at 100. Instead, the court found only that “the
sentenci ng gui delines were applied unconstitutionally to

def endant” because the aggravated sentence was i nposed based on
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judicial findings. |1d. The court concluded that its sentencing
systemis “permssible if [it is] inplenmented ‘in a way that
respects the Sixth Amendnent.’” 1d. (internal citations
omtted).

The Supreme Court of Washington also found that its
enhanced sentencing provisions could be validly utilized when
based on constitutionally perm ssible factors. Hughes, 2005 W
851137 at *5 (“there is at |east one way in which RCW9. 94A 535
can be applied constitutionally, [so] it cannot be declared
facially unconstitutional”). In Hughes, the court also held
that an aggravated sentence relying on both valid and invalid
factors can stand if the court is satisfied that the valid
factors are sufficient to support the sentence. |d. at *6.
Accordingly, the court individually considered the factors used
to aggravate the sentences at issue in that case. Because the
court found that all the factors were invalid under Bl akely and
held that it would not apply a harm ess error standard to
Bl akely errors, it vacated the sentences. |1d. at *7-15.

Col orado’ s statutory sentencing systemis functionally
simlar to Arizona's, Oregon’s, and Washington’s; it provides
for a presunptive range and allows a judge to sentence outside
that range if he or she finds extraordi nary aggravating
circunstances. Qur sentencing statute is also simlar to those

state statutes because section 18-1.3-401(6) aggravated
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sentences can be inposed constitutionally if based on Bl akel y-
conpliant or Bl akel y-exenpt facts.

These facts may be present in the record of a sentencing
hearing as section 18-1.3-401(6) requires. Therefore, we
determ ne that section 18-1.3-401(6) can be applied
constitutionally. Colorado courts nust carefully consider
different types of aggravating factors used in section 18-1. 3-
401(6) aggravation in accordance with the Suprene Court’s Sixth
Amendrent case | aw. 28

4. Aggravating Factors--Prior Convictions and Uncharged Conduct

28 Several divisions of the Court of Appeals have deci ded cases
based on Apprendi and Bl akely. To the extent that sonme of these
cases enpl oy reasoning or reach conclusions that are
inconsistent wwth this opinion, we overrule themon those
points. See, e.qg., People v. Barton, 2004 W. 2903510 *3 (Col o.
App. Dec. 16, 2004) (holding that Blakely prohibits a trial court
fromfinding that “raw facts” constitute extraordi nary
aggravating circunstances; whereas such a legal determnation is
within the court’s discretion if the underlying facts are

Bl akel y-conpliant or Bl akel y-exenpt); People v. Mon, 2004 W
2503424 *5 (Col o. App. Cct. 21, 2004)(holding that trial court
erred when it found that “the underlying offense constituted an
extraordi nary aggravating circunstance;” whereas such a

concl usi on may be proper under section 18-1.3-401(8)(f) and
Leske, 957 P.2d at 1044); People v. R vera, 62 P.3d 1056, 1060
(Col 0. App. 2003) (uphol di ng extraordi nary aggravated sentenci ng
because the Col orado statute does not enunerate the aggravators
that nmay be consi dered; whereas Bl akely nmade clear that there is
no functional difference between enunerated and unenunerated
sentencing factors for Sixth Amendnent purposes); People v.
Allen, 78 P.3d 751, 754-55 (Colo. App. 2001) (uphol di ng

extraordi nary aggravated sentencing after Apprendi because the
aggravators used are not enunerated in the statute and are the
sane type of factors traditionally considered in sentencing

deci sions; whereas Bl akely rejected this reasoning).
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In this case, the trial court aggravated the possession
sentence based on two categories of factors. First, the court

aggravated the sentence for Lopez’s “driving with the excessive

anmount of al cohol, [and] killing another person in a vehicular
hom cide incident.” Both of these facts are reflected in the
jury’'s verdicts fromthe vehicular homcide trial. W find that

the prior conviction facts adequately support the aggravated
sentence in this case. Second, the court aggravated the
sentence due to “the failures at the treatnent program [and]
the hot UAs that had been given” during the deferral period.
Because the prior conviction facts adequately support the
aggravat ed sentence, we do not analyze the uncharged conduct
constituting the second factor.

a. The Vehicul ar Hom cide Prior Convictions

As stated above, for aggravated sentencing purposes, the
Suprene Court has excepted the finding of prior conviction facts
fromthe Sixth Arendnent jury requirenent.

Prior conviction facts are Bl akel y-exenpt in |large part
because these facts have been determ ned by a jury beyond a
reasonabl e doubt or admtted by the defendant in a know ng and
voluntary plea agreenent. Thus, as long as the prior
proceedi ngs were not constitutionally flawed, the defendant’s
Si xt h Amendnent rights were adequately protected in the prior

conviction proceeding. See Jones v. United States, 526 U. S
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227, 249 (1999)(“a prior conviction nust itself have been
est abl i shed through procedures satisfying the fair notice,
reasonabl e doubt, and jury trial guarantees”).

Whet her prior convictions are extraordi nary aggravating
circunmstances is a determ nation nmade by the judge al one. See
Bl akely, 124 S. C. at 2538 n.8 (the sentencing judge’'s |egal
determ nations nmust be based on properly received facts); see

al so, Watkins, 684 P.2d at 238 (abuse of discretion standard

applied to sentencing determ nati ons by sentencing judges). The
critical point is that the underlying fact in a prior conviction
anal ysi s--that the defendant was previously convicted of certain
crinmes--is one that has passed through the safeguards of the
jury right or plea proceedings, and sentencing judges nmay
consi der these facts wi thout further jury involvenent.

In this case, the trial court could permssibly aggravate
Lopez’ s possessi on sentence based on his convictions in the
vehi cul ar hom ci de case. After |engthy discussion of Lopez’s
conduct during his deferral period, the court stated that he was
aggravating the possession sentence for Lopez’'s “driving with
t he excessive anmobunt of al cohol, [and] killing another person in
a vehicular homcide incident.” Lopez was convicted by a jury
of both of these acts.

The unique facts of this case present sonme question as to

whet her the vehicul ar hom ci de convictions are “prior
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convictions” with regard to the possession sentencing. The

vehi cul ar homcide itself occurred after the possession of fense.
However, the convictions for the hom cide were entered before

t he possessi on sentencing.

We determ ne that, under the circunstances of this case,

t he vehi cul ar hom ci de convictions are proper Bl akel y-exenpt
aggravating factors for the possession sentence because the
facts are reflected in a jury’s verdict that was entered before
t he possession sentence was i nposed.

The trial court determined the prior convictions to be
extraordinary circunstances that supported an aggravated
sentence for the possession conviction. Under the Apprendi-

Bl akely rule, this determ nation could properly rest on the
prior conviction facts. The legal judgnent that these facts are
extraordi nary aggravating circunstances to the possession

offense is wthin the trial judge' s discretion. Leske, 957 P.2d

at 1044-45; Watkins, 684 P.2d at 238.

I n i nposing sentence, the trial court nust consider the
nature and el enents of the offense, the character and record of
the offender, and all aggravating or mtigating circunstances,
whi ch include: “unusual aspects of the defendant’s character,
past conduct, habits, health, age, the events surroundi ng the
crime, pattern of conduct which indicates whether [the

defendant] is a serious danger to society, past convictions, and
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possibility of rehabilitation.” Leske, 957 P.2d at 1043
(internal citations omtted; alteration in original); 8 18-1. 3-
401(1)(b) (1), C R S. (2004). The fact that Lopez drank to
excess and drove recklessly, killing Ms. Tinoco, is clearly
rel evant to unusual aspects of his character, his habits, and

t he danger he poses to society. See Leske, 957 P.2d at 1043.
The fact that this conduct occurred during the supervised
deferral is relevant to his susceptibility to rehabilitation

See Allen I, 973 P.2d at 623-24 (sentence aggravated on basis of

conduct during probation). W therefore determne that the
aggravated sentence in this case was inposed constitutionally
where the trial court deemed Bl akel y-exenpt prior conviction
facts to be extraordi nary aggravating circunstances in this

case. See Watkins, 684 P.2d at 238 (abuse of discretion

standard applied to trial court sentencing determ nations).

b. Trial Judges’ Discretion under Section 18-1.3-401(6)

One Bl akel y-conpliant or Bl akel y-exenpt factor is
sufficient to support an aggravated sentence. A sentencing
judge can constitutionally consider any fact that was admtted
by the defendant, found beyond a reasonabl e doubt by a jury,
found by a judge after the defendant assented to judicial fact-
finding for sentencing purposes, or related to a prior
conviction. Under state |law, that constitutionally perm ssible

fact opens a w der sentencing range under section 18-1.3-401(6).
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The |l egislature may not require judges to i npose enhanced
sentences based on constitutionally inpermssible judicial fact-
finding. See Booker, 125 S. Q. at 757 (“it is no |onger
possible to maintain the judicial fact-finding that Congress
t hought woul d underpin the mandatory Cui delines systeni).
Section 18-1.3-401(6) does not nmandate a restricted or increased
sentenci ng range based on judicial fact-finding. Rather, under
that section, the existence of a constitutionally-permssible
aggravating or mtigating fact wi dens the sentencing range on
both the m ni mum and maxi mum ends, to a floor of one-half the
presunptive mninmumup to a ceiling of double the presunptive
maxi mum  The sentencing judge then has full discretion to
sentence within this w dened range according to traditional
sentencing considerations. See Leske, 957 P.2d at 1043.
Sentencing wthin this w dened range under section 18-1. 3-
401(6), based on Bl akel y-conpliant or Bl akel y-exenpt factors, is
both constitutionally and statutorily sound even if the
sentenci ng judge al so considered factors that were not Bl akel y-
conpliant or Bl akel y-exenpt.

One such valid factor supporting a discretionary aggravated
sentence within the broadened section 18-1.3-401(6) range
satisfies constitutional and statutory requirenents for the
protection of defendants. Thus, we do not consider whether “the

failures at the treatnent program [and] the hot UAs that had
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been given” were proper aggravators in this case. See Leske,
957 P.2d at 1043 (“where the sentencing court finds several
factors justifying a sentence in the aggravated range, only one
of those factors need be legitimate to support the sentencing
court’s decision”)(internal citations omtted).
[T,
Accordingly, we affirmthe court of appeals’ judgnment on

ot her grounds and uphold the sentence in this case.

JUSTI CE COATS concurs in the judgnent only, and JUSTICE KOURLI S

and JUSTICE RICE join in the concurrence.
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JUSTI CE CQOATS, concurring in the judgnent only.

Al though the majority affirnms the defendant’s 12-year
sentence in this case, it does so only by eviscerating the
presunptive sentencing regi ne under which we have operated for
nore than a quarter century. Upholding the facial validity of a
statute is of little consolation if all but a sliver of its
aut hori zed applications are declared unconstitutional. Today’ s
decision effectively cuts in half the highest prison sentence
available to courts in the vast majority of felony cases. As
the majority makes clear, it considers its holding dictated by

the United States Suprene Court’s decision in Blakely v.

Washi ngton, 124 S. Ct. 2531 (2004). Because | believe the

maj ority m sconstrues Bl akely and therefore m scharacterizes its
application to the statutory sentencing schene of this
jurisdiction, | cannot join its opinion.

VWhile the majority’s opinion is volumnous, and its
constitutional analysis at times conplex, nmy quarrel wth it
stens fromits failure to grasp the significance of the Col orado
General Assenbly’s choice of the sentencing range avail abl e upon
conviction of any particular crime. See slip op. at 34-37.
Wthout resort to accepted aids to statutory construction or any
attenpt to reconcile or distinguish our nunerous prior
interpretations of the sentencing schene, the mgjority finds

that the maxi num sentence authorized for a felony conviction,



for Sixth Amendnent purposes, does not extend to the full range
of penalties described in section 18-1.3-401,% but is linited
according to the nature and source of the facts relied on to
support any particul ar sentence.

In reaching that conclusion, the majority confounds the
constitutionality of sentencing beyond the |egislatively
prescribed “statutory maxi muni with the | egislature’s choice of
a “statutory maximuni in the first place. Unlike the majority,
| consider it perfectly clear that unless a sentence exceeds the
maxi mum sentence that is within the discretion of the sentencing
court to inpose without additional fact-finding, the
constitutional sufficiency of facts considered by the sentencing
court never arises. | amalso convinced that nothing in the
Suprene Court’s sentencing jurisprudence can reasonably be
construed to suggest an intent to interfere with our
construction of the statutes of our own jurisdiction or to
ascribe a different meaning to the term*“statutory maxi muni than
t he words thensel ves inply.

The Suprene Court has now nmade abundantly clear that a
defendant is entitled to have any fact that increases his
penalty for a crinme beyond the prescribed statutory nmaxi mum
(other than the fact of a prior conviction) submtted to a jury

and proved beyond a reasonabl e doubt. Blakely, 124 S. . at

1§ 18-1.3-401, C.R'S. (2004) (fornmerly § 18-1-105).
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2536 (citing Apprendi v. New Jersey, 530 U S. 466, 490 (2000)).

By “statutory maxi nuni the Court explains that it nmeans the
maxi mum sentence that a judge may i npose solely on the basis of
the facts reflected in the jury verdict or admtted by the

defendant. United States v. Booker, 125 S. Ct. 738, 747 (2005);

Bl akely at 2538. In the next breath, the Suprene Court
enphasi zes that it has, however, never doubted the authority of
a judge to exercise broad discretion in inposing a sentence

within the statutory range, Booker at 750 (citing WIllians v.

New York, 337 U. S. 241, 246 (1949)), including giving
consideration to not only the conduct with which the of fender
was expressly charged, but also his actual conduct in commtting
the charged offense, his unrelated crimnal conduct, and even
aspects of his life that go beyond antisocial conduct. See
Wllians, 337 U S. at 246 (uphol di ng what has cone to be

referred to as “real offense” sentencing); see also People v.

Newmran, 91 P.3d 369, 372 (Colo. 2004) (noting the agreenent of

Col orado sentenci ng statutes, which require consideration of
“the nature of the offense, the character of the offender, and
the public interest”).

Col orado’ s presunptive sentenci ng schenme, which becane

effective in 1979,2 divides felonies into various classes and

2 Ch. 1, sec. 1, 1978 Colo. Sess. Laws, First Extraordinary Sess.
1



establi shes a presunptive range of inprisonnent for each cl ass.
8§ 18-1.3-401(1)(a)(V)(A. Anmong its options, a court may
sentence a convicted felon to a termof incarceration ranging
fromone-half of the mninmumtermauthorized in the presunptive
range to twice the maxi mumterm aut hori zed in the presunptive
range. 8 18-1.3-401(6). A sentence to incarcerationis limted
to the presunptive range “unless [the sentencing court]

concl udes that extraordinary mtigating or aggravating
circunstances are present, are based on evidence in the record
of the sentencing hearing and the presentence report, and
support a different sentence which better serves the purposes of
[the] code.” |d. [If the court chooses to sentence beyond the
presunptive range, for reasons other than being specifically
required to do so by other statutory provisions (which are not
applicable to this case), the statute requires it to “make
specific findings on the record of the case, detailing the
specific extraordinary circunstances which constitute the
reasons for varying fromthe presunptive sentence.” § 18-1.3-
401(7). This court has consistently rejected any suggestion
that a sentence beyond the presunptive range may not be

predi cated on the facts proving the elenents of the crine al one.

See People v. Leske, 957 P.2d 1030 (Col o. 1998); People v.

Phillips, 652 P.2d 575 (Col 0. 1982).



Wil e the Suprene Court has made clear that the
constitution cares not whether a separate factual finding
increasing the statutory maximumis | abel ed an el enment of the
crime or a sentencing factor, it has never suggested that the
deci si on whether to demand additional findings of fact for a
particul ar sentence rests anywhere but wth the |egislature.
Unli ke the express | anguage of the Washington statute found
particularly significant by the Supreme Court in Blakely, the
| anguage of Colorado’s statute did not require the sentencing
court in this case “to set forth findings of fact and
conclusions of law, "’ Blakely, 124 S.C. at 2535, in support of
its sentence; nor did it provide for a separate review of the
sentencing court’s reasons for exceeding the presunptive range
according to the “clearly erroneous standard,” id., generally
applicable to findings of historical fact. The Colorado statute
merely required the court to detail, on the record, the
extraordi nary circunstances upon which it relied for varying
fromthe presunptive sentence, and it nmerely subjected the
resulting sentence to review according to the proprietary or
abuse of discretion standard applicable to prison sentences
general ly, whether they fall outside the presunptive range or
not. See § 18-1-409, C.R S. (2004).

O perhaps even greater inportance, however, the Suprene

Court in Blakely accepted and relied on the Washi ngton Suprene



Court’s interpretation of its own statute, requiring that “‘[a]
reason offered to justify an exceptional sentence can be
considered only if it takes into account factors other than

t hose which are used in conputing the standard range sentence
for the offense.”” Blakely, 124 S. C. at 2535 (quoting State v.
Gore, 21 P.3d 262, 277 (Wash. 2001). By contrast, we have | ong
construed our sentencing schene to permt a sentence beyond the
presunptive range based on precisely the sane facts that
justified the conviction. See Leske, 957 P.2d at 1044 (“Thus, a
sentencing court is not precluded from considering as

extraordi nary aggravating circunstances facts tending to
establish an el enent of an offense — even though these el enents
must al ways exist for a conviction — as long as the court
relates those facts to the particul ar defendant and the

circunstances of the crine.”); People v. Sanchez, 769 P.2d 1064,

1068 (Col 0. 1989) (holding that sentencing court may consider
all relevant factual matters, including facts that tend to
establish elenments of the offense in question).

Since the earliest days of presunptive sentencing, we have
held that the factors or sentencing considerations |eading a
court to give a nore mtigated or nore aggravated sentence
wi thin the presunptive range are identical to those justifying a

sentence in excess of the presunptive range. See Phillips, 652

P.2d 575; see al so People v. Wal ker, 724 P.2d 666 (Col o. 1986);




Fl ower v. People, 658 P.2d 266 (Colo. 1983) (“If aggravating or

mtigating circunstances exist, and if the court finds themto
be extraordinary . . . .7). There is no rigid |ine between
aggravation and extraordi nary aggravation that nakes them either

qualitatively or quantitatively distinguishable. See Phillips

at 580 (holding that the difference between “aggravating or
mtigating circunstances” and “extraordinary mtigating or
aggravating circunstances” is not objectively quantifiable); id.
at 582 (Lohr, J., specially concurring) (finding that it is “not
concei vabl e that the | egislature was endeavoring to
conpartnmental i ze and divide precisely the ordinary and the
extraordinary”). W have therefore |long considered it within
the discretion of the sentencing court to characterize the

ci rcunst ances surroundi ng the offense and the of fender as
extraordinarily mtigated or aggravated. Simlarly, we have

| ong construed the statutory requirenent for a statenent of
reasons justifying a sentence outside the presunptive range,
like the required statenent of reasons supporting any sentence
to a correctional facility, as serving such salutary purposes as
ai ding appellate review of a sentence, fostering rationality and
consi stency in the sentencing process, and providing information
beneficial to both the defendant and correctional authorities,
rather than as a statenment of separately reviewabl e findings of

fact. See Wal ker, 724 P.2d at 668.




The majority characterizes the Bl akely Court as having
“rejected any distinction, for purposes of Sixth Amendnent
anal ysi s, between mandatory or discretionary aggravated
sentenci ng systens based on judicial fact-finding.” Slip op. at
22. As the Suprenme Court has made abundantly cl ear, however, at
| east since Booker, the constitutional limtation to which it
refers concerns only sentences beyond the “statutory maxi num”

It is constitutionally inconsequential whether the |egislature
has divided the full range of sentences prescribed for a
particular crinme into sub-ranges, with | esser maxi nrum and

m ni mum sentences it considers appropriate on the basis of
additional, judicially-determned facts, as long as it remains
within the discretion of the sentencing court to choose any term
within the full statutory range established for that offense.
Booker, 125 S.Ct. at 764.

This court has consistently construed Col orado’s
presunptive sentencing schene as operating in a manner simlar
to (but even nore discretionary than) the post-Booker federal
sentencing guidelines, in effect anended by the severance of
their mandatory | anguage. Nothing nore than a conviction is
required to give Col orado sentencing courts the discretion to
i npose a sentence to inprisonnment as | ow as one-half the m ni num
of the presunptive range and as high as tw ce the maxi num of the

presunptive range. The court mnust consider the nature of the



of fense, the character of the offender, and the public interest,
and determ ne whether mtigating or aggravating circunstances
are present, and if so, whether or not they are extraordinary.
Unli ke the federal guidelines, section 18-1.3-401(6) does not
even suggest that sentencing within particul ar sub-ranges
becones appropriate only upon particular factual findings by the
court; and unlike the federal review of departures fromthe
gui deli nes for “unreasonabl eness,” in consideration of the
statutory factors that guide sentencing, review for an abuse of
di scretion remains the sole review permtted for sentences
exceedi ng the presunptive range, just as for all other felony
sentences in this jurisdiction.

The majority, however, can be unconcerned by the
di scretionary nature of sentencing in the aggravated range
because it understands the term“statutory maxi nuni to have a
speci al neaning “for Sixth Amendnent purposes.” Slip op. at 35.
Seizing on the Supreme Court’s explanation in Blakely that by
“statutory maxi muni it neant “the maxi num sentence a judge may

i npose solely on the basis of facts reflected in the jury

verdict or admtted by the defendant,” id., the mgjority

apparently concludes that “statutory maxi nunf refers to a
sentence that is inposed solely in reliance upon the el enents of
the offense or adm ssions of the defendant. This understanding

| eads the majority to further conclude that the “statutory



maxi muni cannot refer to any particular termof years prescribed
by statute but nmust refer to a sentence inposed in reliance on
certain kinds of facts, or facts that were determned in a
particular way. The “statutory maximum” in the majority’s
view, is therefore not defined as a | egislatively prescribed
poi nt bel ow whi ch the exercise of a sentencing court’s

di scretion is not contingent upon finding additional facts, but
as a sentence with regard to which the sentencing court has not
actually relied on anything nore than the el enents of the

of fense or the adm ssions of the defendant.

As understood by the majority, the “statutory maximunf is
both defined in terns of so-called “Bl akel y-conpliant” facts and
si mul t aneously used to determ ne when Bl akel y-conpliant facts
are constitutionally mandated. Apart fromthe circularity of
this reasoning, it is clearly inconpatible with the Suprene
Court’s continued endorsenent of “real offense” sentencing, see
Booker, 125 S. . at 750, which contenpl ates the consideration
of all relevant factors concerning the offense and the offender,
over and above the jury verdict in the particular case, to
determ ne precisely where wwthin a statutorily authorized range
t he appropriate sentence should lie. Although the majority
woul d prefer to limt this rationale to an “aggravated
circunmstances analysis,” see slip op. at 35, once the “statutory

maxi muni is no longer a matter of legislative choice, it is
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difficult to understand why the sane reasoni ng does not apply to
sentencing in the presunptive range, or any range for that
matter.

If | felt conpelled to find the vast majority of sentences
permtted beyond the presunptive range to be unconstitutional,
as the majority does, | would also consider it our obligation to

follow the Suprene Court’s | ead, see Booker (Breyer, J.,

severing the mandatory aspects of the federal sentencing
guidelines), and our own statutory nmandate, see § 2-4-204,
C.R S (2004), and preserve, by severance, as nmuch of the schene
as would be consistent with legislative intent. Because |
consider it clear, however, that a sentence in the aggravated
range does not exceed the “statutory maxi muni prescribed for
conviction of any particular felony, I would affirmthe court of
appeal s without finding the statute unconstitutional in any
respect. | therefore concur only in the judgnent of the court.

| am authorized to say that JUSTI CE KOURLI S and JUSTI CE

RICE join in the concurrence.
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