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Petitioner, Thomas Cary, individually and on behalf of his
m nor daughter, Dena Cary, appeals a judgnent of the court of
appeal s holding that the Arvada Medical and Disability Health
Care Pl an unanbi guously excludes Dena’s injuries from coverage.

We hold that the Plan is anbi guous because it is
susceptible to nore than one reasonable interpretation.
Therefore, we reverse the court of appeals’ holding and remand
with instructions to return the case to the trial court for
proceedi ngs consistent with this opinion.

| . Facts and Procedural History

Petitioner was an enpl oyee of the Gty of Arvada, which
provided himand his fourteen-year-old daughter, Dena, with
heal th coverage under the Arvada Medical and Disability Health
Care Plan (Plan), a partially self-funded nunicipal health plan
overseen by the Arvada Medical and D sability Trust Fund
(Trust). Like all Arvada enployees, Petitioner did not receive
a copy of the Plan itself. Rather, in February 1994, Arvada
distributed a sunmary pl an description (1994 SPD), which
hi ghl i ghted rel evant aspects of the Pl an.

In 1996, the Trust retained Respondent, United of Omaha
Life I nsurance Conpany (United), to admnister the Plan. United
was responsi ble for handling and processing all clainms, and for
determ ning the extent of coverage. United s determ nations

wer e appeal able to the Trust. Mitual of Omha of Col orado, Inc.



(Antero) sub-contracted with United to fulfill sonme of United s
clainms investigations and appeal s responsibilities.

I n Novenber 1996, Arvada distributed a flier entitled
“Mutual [of] Omaha Conpani es Poi nt-of-Service Plan Summary”
(1996 Flier) that summari zed benefits and |isted general
exclusions fromthe Plan. In or around July 1997, Arvada
distributed a new summary plan description to its enpl oyees
(1997 SPD) which stated that it was effective January 1, 1997.
Both the 1996 Flier and the 1997 SPD contai ned markedly
di fferent exclusions than the 1994 SPD

In June 1997, Dena shot herself under the chin in an
unsuccessful suicide attenpt. At the tine, she was suffering
froma major depressive episode associated with di agnosed
bi pol ar di sorder, a biologically based nental illness covered by
the Plan. Dena s gunshot injuries required extensive treatnent,
hospitalization, and nmultiple surgeries.

Petitioner and Dena (I nsureds) applied for benefits under
the Plan, but United denied the claim After an unsuccessful
appeal to the Trust, Insureds brought suit in Denver District

Court (trial court) against Arvada, the Trust, United, and



Ant er o' seeking a declaration that the Plan covered Dena’ s
injuries, as well as damages for breach of insurance contract
and bad faith failure to provide insurance benefits.

On cross notions for summary judgnent, the trial court held
that the Plan’s definitions and excl usionary provisions were
anbi guous, and resolved the anbiguity in favor of coverage.
Additionally, the trial court dism ssed Insured’ s bad faith
claimw th prejudice, holding that clainms of insurance bad faith
against third-party admnistrators are limted to the workers’
conpensati on arena.

| nsureds appeal ed sunmary judgnent on their claimof
i nsurance bad faith, and United cross-appeal ed sunmary j udgnment

on the issue of coverage. In Cary v. United of Omha Life

| nsurance Co., 43 P.3d 655, 659 (Colo. App. 2001) (Cary I), the

court of appeals affirmed the trial court’s grant of summary
judgnment on Insureds’ bad faith claim Having determ ned that
judgnent for United was proper, the court of appeals did not

address United s cross-appeal. 1d. at 660.

! Arvada and the Trust settled inmediately after the trial court
decision. Antero settled after we issued our opinion in Cary v.
United of Oraha Life Insurance Co., 68 P.3d 462 (Col o. 2003)
(Cary 1l), but before the court of appeals’ decision in Cary v.
United of Omha Life Insurance Co., 91 P.3d 425 (Col 0. App.
2003) (Cary Il1l). Thus, United is the sole party remaining in
this case. The issue of coverage is central to Insureds’ claim
of bad faith failure to provide insurance benefits.




In Cary v. United of Omha Life Insurance Co., 68 P.3d 462,

464 (Colo. 2003) (Cary Il), we reversed the trial court’s
determ nation that United owed no duty of good faith when
i nvestigating and servicing insurance clains under the Plan. W
concluded that United “had primary control over benefit
determ nati ons, assumed sonme of the insurance risk of |oss,
undert ook many of the obligations and risks of an insurer, and
had the power, notive, and opportunity to act unscrupulously in
the investigation and servicing of the insurance clainms.” I|d.
at 463. Accordingly, we held that a special relationship
exi sted between United and Insureds that was sufficient to
establish United’s duty to act in good faith. Id.
Consequently, we reinstated Insureds’ bad faith cl ai magai nst
United and remanded the issue of coverage to the court of
appeals. 1d.

On remand, the court of appeals reversed the trial court’s
grant of summary judgnent on the issue of coverage, holding that

t he Pl an unanbi guously excl uded coverage for Dena' s injuries.

Cary v. United of OQmha Life Ins. Co., 91 P.3d 425, 428, 430

(Colo. App. 2003) (Cary Il1). This appeal followed.
We accepted certiorari to determne (1) whether the court

of appeals correctly held that the Pl an unanbi guously excl uded



coverage for Dena’'s injuries, and (2) if so, whether the 1994
SPD created an anbiguity that the 1996 Flier and 1997 SPD | ater
cured.?

Because the Plan is susceptible on its face to nore than
one reasonable interpretation, we hold that the Plan is
anbi guous and resolve the anbiguity in favor of coverage. W
therefore reverse and remand to the court of appeals with
instructions to return it to the trial court for proceedi ngs
consistent wth this opinion.

| . Anal ysi s

An insurance policy is a contract, the interpretation of

which is a matter of law that we review de novo. State Farm

Mut. Auto. Ins. Co. v. Stein, 940 P.2d 384, 387 (Colo. 1997);

Union Ins. Co. v. Houtz, 883 P.2d 1057, 1061 (Colo. 1994). As

with any contract, we construe the terns of an insurance policy

to pronote the intent of the parties. Houtz, 883 P.2d at 1061

2 W granted certiorari on the follow ng issues:

1) Whether the court of appeals correctly interpreted Tom
Cary’s health insurance plan as excluding coverage for
injuries sustained by his fourteen year old daughter
when she shot herself because she was suffering froma
bi ol ogi cally based nmaj or depressive epi sode.

2) Whether a brochure or the draft of a new Summary Pl an
Descri ption which purports to exclude coverage can trunp
a previously published and distributed Summary Pl an
Description which contains no such exclusion even though
the draft Summary Pl an Description had not been
di stributed to insureds.



We nust enforce an insurance policy as witten unless the
policy |anguage contains an anbiguity. Stein, 940 P.2d at 387.
An insurance policy is anbiguous if it is susceptible onits
face to nore than one reasonable interpretation. Houtz, 883
P.2d at 1061. Any anbiguity in an insurance policy is construed

in favor of providing coverage to the insured. Am Fam Mit.

Ins. Co. v. Johnson, 816 P.2d 952, 953 (Colo. 1991). A nere

di sagreenent between the parties concerning interpretation of
the policy does not create an anbiguity. Houtz, 883 P.2d at
1061. To determ ne whether a policy contains an anbiguity, we

must evaluate the policy as a whole. 1d.; Stein, 940 P.2d at

387.

In this case, the Plan provides that it pays a
speci fi ed percentage of “covered expenses” per year. To
qualify as a “covered expense,” a nedi cal expense nust be
“Medically Necessary for the treatnent of an Injury or an
Il ness not specifically excluded or otherwise limted

under [the] Plan.”?

The Plan defines “injury” and “illness” as follows:
Injury. Injury nmeans accidental bodily Injury which
occurs independently of Illness. Injury does not

include self-inflicted bodily Injury, either while

3 Capitalization of words and phrases in quoted Plan nateri al

i ndi cates that such words and phrases are expressly defined in
the Definitions section of the Plan. Only Plan definitions that
are relevant to the analysis in this case are included in this
opi ni on.



sane or insane,? or disease or infection (except
pyogeni ¢ i nfection occurring through an acci dental cut
or wound).

Il ness. 1llness neans a physical or nental disorder,
i ncl udi ng pregnancy.

These definitions are controlling throughout the Plan.

The Pl an al so contains an exclusionary provision which
provides that “[c]harges in connection with a self-inflicted
injury, whether sane or insane” are not covered. However,
because the Plan definitions are controlling throughout the
Plan, this provision cannot be read in isolation, but nust be
read in context with the specific definitions set forth in the
Plan. Accordingly, this exclusionary provision only applies to
“Iinjury” as the Plan defines that term

United argues that the Plan | anguage clearly and
unanbi guously excludes self-inflicted injuries from coverage.

| nsureds agree with United that this is one reasonable

“ Citing Bigelow v. Berkshire Life Insurance Co., 93 U S. 284,
287 (1876), United argues that the “sane or insane” |anguage
contained in the Plan is neant to exclude benefits for self-
destructive behavior regardl ess of the degree or nature of the
ment al di sorder fromwhich the individual is suffering.
However, Bigelow is distinguishable on its facts because it
involved a life insurance policy whose excl usion prohibited
coverage where the decedent “shall die by suicide (sane or
insane).” 1d. at 285-86. Here, there is no nention of the term
“suicide” in the Plan and it is not apparent that the Plan’s
exclusion for self-inflicted injuries neans attenpted suicide.




interpretation of the Plan. However, Insureds argue that an
equal |y reasonable interpretation of the Plan is that if a self-
inflicted injury results froman illness, treatnent for that
injury is covered. W agree that each interpretation is
reasonabl e.

One reasonable interpretation of these definitions is that
the first sentence in the “injury” definition (“Injury means
accidental bodily Injury which occurs independently of Illness”)
is a definitional sentence that narrows the effect of the
limtation contained in the second sentence (“Injury does not
include self-inflicted bodily Injury, either while sane or
insane”). Thus, the self-inflicted injury limtation in the
second sentence of the “injury” definition nodifies only the
phrase “accidental bodily Injury which occurs independently of
Il ness.” As aresult, injuries that occur as a result of
illness, even if self-inflicted, are defined out of the “injury”
definition and are covered by the Plan’s prom se to provide
coverage for treatnent of an ill ness.

The trial court illustrated this interpretation of the
| anguage by conparing a self-inflicted injury resulting froma
drunken dare with a self-inflicted injury resulting from
nar col epsy. Because a drunken person does not suffer froma
covered illness, the Plan does not cover self-inflicted injuries

resulting fromdrunken behavior. Conversely, because narcol epsy



is a covered illness, self-inflicted injuries resulting froma
narcol eptic fall down the stairs would be covered as “Medically
Necessary for the treatnent of an Illness.” Simlarly, because
Dena’ s bi polar disorder is a covered illness, self-inflicted
injuries resulting fromher bipolar disorder would be covered as

wel | .%

® United argues that although the Plan provides coverage for
treatnent of the nental illness itself, it does not cover al
t he consequences that mght flow fromthe nental illness. Thus,
United argues that although depression nay be a synptom of
Dena’ s bi pol ar disorder, her injuries are not thenselves a
synpt om of bi pol ar di sorder and are not covered in the treatnent
of her nmental illness. |In other words, United argues that the
sequel a of a synptom can be isolated fromthe synptomitself,
and that the synptomis covered, but the sequela is not. This
argunent is without nerit.

Bi pol ar disorder is a biologically based nental illness
that is a disease or illness in the same sense as cancer,
di abetes, or heart disease. See, e.g. 8 10-16-104(5.5), C R S.
(2004) (“Every group policy, plan certificate, and contract of a
carrier subject to the provisions of . . . this article .
shal | provide coverage for the treatnent of biologically based
mental illness that is no | ess extensive than the coverage
provi ded for any other physical illness.”). It is well
establ i shed that physically self-destructive behavior, including
attenpted suicide, is a synptom of bipolar disorder. Anmerican
Psychi atric Associ ation, Diagnostic and Statistic Manual of
Mental Disorders 320, 322 (4th ed. 1994). Thus, Dena’s injuries
are physical manifestations of a synptomof her nental ill ness.
Arguing that Dena’s injuries are not covered is tantanmunt to
argui ng that coverage is available for treatnment of diabetes,
but not the consequences of high bl ood sugar, which is a synptom
of diabetes. Not only is this argunent contrary to the concept
of health care, it is inconsistent wth Insureds’ reasonable
interpretation of the Plan, nanely that the “injury” definition
defines injuries occurring as a result of illness out of the
definition of “injury” and into the definition of “illness.”




However, an equally reasonable interpretation is that both
sentences in the “injury” definition are of |ike definitional
value, that is to say that one does not nodify the other. Thus,

to be covered, an injury nmust be “accidental bodily Injury which

occurs independently of Illness” and nmust not be “self-inflicted
bodily Injury, either while sane or insane.” Accordingly, if an
injury is accidental or is the result of an illness, it

nonet hel ess woul d be excluded fromcoverage if it is self-
inflicted. Likew se, though the result of her bipolar disorder,
Dena’s injuries would be excluded because they were self-
inflicted.

Both interpretations are equally reasonable, but
problematic. The first interpretation is problematic because it
presunmes that injuries occurring as a result of an ill ness,

t hough expressly excluded from coverage under the “injury”
definition, are covered by default under the “ill ness”
definition. The second interpretation is problematic because it
conpletely reads “which occurs independently of Illness” out of
the “injury” definition. Mst inportantly for our purposes,
however, the Plan is anbi guous because it is susceptible to each
equal |y reasonable interpretation.

The Plan is al so anbi guous because the second sentence in
the “injury” definition references “self-inflicted bodily

injury” wthout nore. The term®“injury” is defined generally as

10



“accidental bodily injury.” Many injuries are accidentally
self-inflicted, such as cutting one’s finger while chopping
vegetables or falling while skiing. It is unclear fromthe Plan
| anguage whether these injuries are covered or excluded under

the Plan. Rather, the Plan is susceptible to two equally
reasonabl e interpretations because accidental self-inflicted
injuries are wwthin the definition of injury and also wthin the
self-inflicted injury exclusion.® Because we resolve anbiguities

in favor of coverage, Dena’'s injuries are covered.

®In arelated argument, Insureds argue that the Plan is also
anbi guous because it does not state whether the self-inflicted
injury exclusions require the injury to have been intentionally
self-inflicted. |If the self-inflicted injury exclusions require
the injury to have been intentional, Insureds argue that this
only aggravates the anbiguity in the Plan because the word
“intentionally” has nore than one neaning. |Insureds further
argue that the phrase “whether sane or insane” fails to clarify
this anbiguity. Because we conclude that the anbiguity in the
Plan arises solely as a result of the effect of the first two
sentences in the definition of “injury,” and because an anal ysis
of the intentional/accidental and sane/insane dualities has no
ef fect upon our finding of anbiguity, we do not address either
of these argunents.

11



Based on our conclusion that the Plan is anbi guous, we need
not address whether or not the 1994 SPD created an anbiguity
that the 1996 Flier and 1997 SPD | ater cured.’

We therefore reverse and remand to the court of appeals
With instructions to return this case to the trial court for

proceedi ngs consistent with this opinion.

JUSTI CE KOURLI S di ssents and JUSTI CE BENDER joins in the
di ssent .

JUSTI CE COATS di ssents.

" Each of these docunents ultimately defers to the Plan if there
is aconflict. The 1994 SPD provides that “[i]n any cases of
conflict, the official Plan docunent will determ ne your
eligibility or benefit.” Simlarly, the 1997 SPD expressly
provides that “[i]n the event of any inconsistencies between the
[Pl an docunents and the sunmary plan description, the [P]lan
docunents will govern.” For full details on coverage, the 1996
Flier instructs Insureds to “refer to the plan docunent [they]

W ll receive after enrollnent.”

12



Cary v. United of OQmha - No. 04SC13

KOURLI S, J., dissenting.

Because | believe that the | anguage of the Arvada Medi cal
and Disability Health Care Plan (the “Plan”) unanbi guously
states the Plan’s intent to preclude self-inflicted bodily
injuries fromcoverage, | agree with the court of appeals that
the claimant’s injury, sustained as a result of an unsuccessful
suicide attenpt, is not covered. Mreover, | believe that by
its express statenment, coverage for self-inflicted injuries is
precl uded whether the claimant is deened “sane or insane,” in
that the Plan nakes clear its purpose to exclude self-inflicted
bodily injuries regardless of the claimant’s nental condition at
the tinme the injury occurred. Accordingly, | disagree with the
majority’ s assertion that the Plan is reasonably susceptible to
nore than one neaning. | therefore respectfully dissent.

. Discussion

The plaintiffs do not dispute that the injury sustained by
the claimant, Dena Cary, in her unsuccessful attenpt to take her
own life is non-accidental and that it is a self-inflicted
injury within the neaning of the contract. Their argunent,
whi ch this court now endorses, is that the policy | anguage does
not unanbi guously manifest the Plan’s intent to preclude self-
inflicted injuries of a suicidal claimant, reasoning that the

policy | anguage is anenable to nore than one construction.



To ascertain the outer Iimts of coverage, it is axiomatic
that we nust exam ne the policy | anguage, giving effect to the

pl ain and ordi nary nmeaning of the terns. Fox v. 1-10, Ltd., 957

P.2d 1018, 1022 (Colo. 1998); State Farm Mut. Aut. Ins. Co. v.

Stein, 940 P.2d 384, 387 (Colo. 1997); Wta v. Blue Cross and

Bl ue Shield, 831 P.2d 1307, 1309 (Colo. 1992); Allstate Ins. Co.

v. Starke, 797 P.2d 14, 17 (Colo. 1990). OQur task is to
“exam ne and construe the policy in harnmony wth the plain,
popul ar, and general ly accepted neani ng of the words enpl oyed
and with reference to all provisions of the docunent.” Wta,
831 P.2d at 1309.

In addition, two basic rules of contract interpretation
control issues of policy anbiguity. On the one hand, we have
stated that policy anbiguities nust be construed in the

insured’s favor. See, e.g., Am Fam Mit. Ins. Co. v. Johnson,

816 P.2d 952, 953 (Colo. 1991). At the sanme tinme, we have
stressed that policy provisions should be read to avoid
anbiguities if possible, declaring: “[T]he | anguage shoul d not
be tortured to create anbiguities.” Wta, 831 P.2d at 1309.
These are not conflicting propositions. Together, they enbody
the gui ding fundanental principle of contract interpretation
that while anbiguities are reconciled in the insured s favor,
courts may not invent anbiguity and have “no warrant to stretch

| anguage, through strained construction, to find agai nst the



insurer.” See 17 Richard A. Lord, WIliston on Contracts

§ 49: 111, at 25 (4th ed. 2000 & Supp. 2004).

In my view, the application of these established principles
to the terns of the policy at issue clearly |eads to the
conclusion that the Plan excludes coverage for self-inflicted
bodily injuries. By defining its coverage, and specifically and
separately citing “self-inflicted injury” under the “Genera
Limtations and Excl usions” provision, the policy |anguage
dictates that such injury be excluded fromcoverage. The trial
court agreed wth this particular conclusion, noting that
through the “limtations and exclusions” section, “the Plan
appears to clearly and unanbi guously exclude self-inflicted
injuries of the kind at issue in this case.” The trial court
did not end its analysis here, as | would; but rather, the trial
court determ ned, by reason of its reading of the Plan’s
definitional section, that the contract was anbi guous.

| find no such anbiguity. In ny view, consistent with its
excl usion provision, the policy’s definitional section also
precludes the claimant’s self-inflicted injury from coverage.
Here once again, we are rem nded of rules of contract
interpretation when assessing the neaning of terns specified in
the policy's definitional section. Were the insurance contract
itself defines a termas used in the policy, the court gives the

termits agreed upon neaning. Lord, supra, 8 49:14, at 79.



Mor eover, we have enphasi zed that the neaning of policy terns
nmust be determ ned by exam ning the entire instrunent, and not

by view ng clauses or phrases in isolation. Allstate Ins. Co.

v. Huizar, 52 P.3d 816, 819 (Colo. 2002). O course, we are

al ways gui ded by overriding rules of contract interpretation
requiring us to honor and apply the plain neaning of words used
in the contract.

Two specific terns are at the center of the dispute:

“injury” and “illness.” The definition of “injury” in the
policy is sinple — “accidental bodily injury which occurs
i ndependently of illness,” excluding “self-inflicted bodily

injury either while sane or insane or disease or infection”

(enphasi s added). Here once again, the trial court acknow edged
that by its reference to “accidental,” the policy explicitly
excludes the claimant’s injury, because the injury was the
result of an “intentional” act. Thus, viewing the policy in
its entirety, the claimant’s injury is excluded from coverage
for two reasons: it was self-inflicted and it was the result of
a non-accidental act. In essence, even if the definition of
“Injury” is considered anbi guous, the court need only look to

t he | anguage of the coverage and excl usion provisions —
specifically precluding coverage for “self-inflicted injuries.”
Courts may not conclude that a contract is anbi guous by

isolating one termin that contract. On the contrary, all terns



must be viewed in context, and the policy must be considered in
its entirety. Wen so viewed, the policy is not anbi guous.

The trial court concluded that the policy could support
nore than one reading. That court opined: “[I]f a participant
or beneficiary incurs nedical expenses as a result of an
i1l ness, those expenses are not covered as an injury[] because
they did not occur ‘independently of the illness,’” but of course
they may still be covered as an illness if the illness itself is
ot herwi se covered.” The nmajority agrees with the trial court,
even adopting the court’s illustration of the difference between
an insured who junps down a stairs “on a drunken dare” thereby
incurring a non-covered injury, and a narcoleptic who falls down
the stairs because of sudden sl eepiness, incurring covered
injuries. This hypothetical does not lead to the result the
majority takes fromit.

First, as the court of appeals points out, the policy’s
definition of “injury” does not purport to include the neaning
of “illness,” which is provided for el sewhere in the contract.
Il ness and injury are different, and the coverage differs for

each.! The claimant’s illness may be explicitly provided for

! The policy also defines “injury” to preclude “di sease or
infection.” Certainly, it cannot be said that “di sease or
infection” is therefore automatically precluded from coverage
because it does not fall within the anbit of “injury.”



under the scope of coverage provision — for exanple “nental
illness.”

The trial court’s own illustration makes this point very
clearly. First, taking the anal ogy of the “drunken dare,” we
see that injuries sustained in such a circunstance are not
covered for three reasons: (1) injuries sustained by a person on
a drunken dare are obviously not explicitly covered; (2) the
injury falls within the exclusion because it was self-inflicted,;
and (3) assum ng we need go further to consider the definition
of “injury,” the injury was not an “accidental bodily injury.”
On the other hand, injuries sustained by the narcoleptic are
covered because such an illness is covered by the policy.? This
sinple exanple illustrates the inportance of exam ning the
entire policy to determ ne whether particular words and phrases
create anbiguities. It may be very tenpting to consider words
and phrases in isolation and thereby conclude that they create

an anbiguity. Such an analysis is, however, contrary to our

2 Narcol epsy is a neurol ogical condition characterized by an
uncontrol l able desire for sleep. See Wbster’s New Wrl d
College Dictionary 8 (3d ed. 1991); Charles T. Hall, Soc. Sec.
Di sab. Prac 8 7:52 (2004) (likening narcolepsy to a seizure

disorder). Injuries from narcol epsy or sudden sl eepi ness, as
such, are accidental, not self-inflicted, and are an inherent
part of the illness. An insurer who elects to cover

“narcol epsy” as an illness has elected to assune the risk of

resulting injuries. The insurer in this case has, however,

el ected to exclude “self-inflicted” or “non-accidental”
injuries, regardless of the claimant’s nental condition at the
time of the injury — the injury in this case.



war ni ng that “the | anguage should not be tortured to create
anbiguities.”

Applying the perceived different treatnent the policy
| anguage woul d afford claimants in the hypothetical “drunken
dare” and “narcol epsy” situation, the magjority concl udes that
“I's]imlarly, because Dena’ s bipolar disorder is a covered

illness, self-inflicted injuries resulting from her bipolar

di sorder woul d be covered as well.” Mj. op. at 9. The
majority asserts that conversely, “if an injury is accidental or
is the result of an illness, it nonethel ess woul d be excl uded

fromcoverage if it is self-inflicted;” the ngjority is

t heref ore persuaded that “though the result of her bipolar

di sorder, Dena s injuries would be excluded because they were
self-inflicted.” 1d. at 10 & 11, n5.

This argunment m sses the point on several levels. First,
section 10-16-104(5.5), mandating coverage for “biologically
based nental disorders,” including major depressive disorders,
was not effective at the tinme the policy was instated, see ch.
71 sec. 1, 8§ 10-16-104, 1997 Colo. Sess. Laws 193. The statute
is therefore inapplicable. Moreover, nowhere within the
statutory provision for “biologically based nental illness” did
the legislature purport to mandate that self-inflicted injury be
covered. The statute only requires “coverage for the treatnent

of biologically based nental illness” to the sane extent as



ot her physical illness, see section 10-16-104(5.5)(a)(l), and
even relieves the insurer fromits obligations “to the extent
that such benefits duplicate benefits required to be provided
under subsection 5,” governing coverage for “nental disorder,”
see subsection (5.5)(11)(b).

Most inportantly, however, since subsection (5.5) is
i napplicable, coverage of the claimant’s nental illness is
governed by the proviso mandati ng coverage for “nental illness.”
Here, it is undisputed that the Pl an expressly provi des coverage
for the treatnent of nental ill ness.

Agai n, isolating and enphasizing the definitional reference
to “accidental bodily injury,” the trial court presuned that

because the insured intentionally shot herself, the injury falls

outside the definition of “injury.”® As noted, it is undisputed

that the Plan’s definition of “illness” and nore precisely, its
coverage provisions expressly apply to nental illness, as
contained in the definition of “illness.” The issue is whether

the Pl an unanbi guously excludes treatnment for self-inflicted
injuries even when such injuries are the result of nental

illness. On that point, the policy language is clear: “injury

® This court now concludes that the analysis of the

“intentional /accidental and sane/insane dualities” has no effect
on its finding of anbiguity, see mmj. op. at 11, n6, even though
both issues were at the center of the trial court decision; and
the “sane or insane” phrase features promnently in the policy’'s
exclusion of “self-inflicted injury.” Mj. at 11, n6.



does not include self-inflicted bodily injury, either while sane

or insane;” |ikew se, “charges in connection with a self-
inflicted injury, whether sane or insane,” is anong the Plan’s
“General Limtations and Exclusions.” For purpose of “sane or
insane,” it is irrelevant whether the claimnt intended or did
not intend to injure herself. In fact, the inpact of the phrase
“sane or insane” in a suicide clause “extends it so as to

i nclude intentional self-destruction by a sane as well as an

i nsane person.” 9 Lee R Russ & Thomas F. Segalla, Couch on

| nsurance 8§ 138:37, at 73 (3d ed. 1995 & Supp. 2004); cf. 46

Sandra Mul ay Casey, J.D., et al, Insurance Contract and Coverage

8§ 712 (2005) (noting that in the United States, the majority
viewis that for an act to be “suicide, sane or insane” it is
not necessary for the decedent to have realized the physical
nature or consequences of his or her act”). Mreover, the
policy need not specifically include the word “suicide,” when
the clear intent is to preclude non-accidental self-inflicted

injury resulting froma suicide attenpt. See Hol singer v. New

England Mut. Life Ins. Co., 765 F. Supp. 1279, 1282 (E.D. M ch.

1991) (finding an insurance policy' s reference to “self-
inflicted injury” unanbi guous where policy referred to “suicide
or intentionally self-inflicted injury whether sane or insane”);

see also 10 Lee R Russ & Thomas F. Segalla, Couch on | nsurance

8 140:91, at 109 (3d ed. 1995 & Supp. 2004) (explaining that



“fromthe very nature of coverage keyed to an “accident,”
sui ci de, though not specifically excluded, is alimtation of
the covered risk itself under an accident policy). As such, the
Plan makes clear its intent that self-inflicted injury, whether
or not aresult of the claimant’s nental illness, is excluded
fromthe policy provision.

Consi dering the Arvada Plan in total, including its range
of coverage, exclusions and acconpanying definitions, | disagree
with the mgjority’s conclusion that the Plan is susceptible to
nmore than one reading. The Plan’s coverage provision does not
include self-inflicted injuries of a suicidal claimnt; although
it specifically provides for “nmental illness” treatnent.
Moreover, the Plan expressly excludes “self-inflicted injury”
from coverage — whether incurred by a claimant who is sane or
insane. Wile isolated words and phrases of the contract m ght
give rise to anbiguity, analysis of the entire policy refutes
t hat concl usi on.

1. Concl usion

Because the Pl an unanbi guously excludes self-inflicted
injuries fromcoverage, | disagree with the majority that the
Plan is vulnerable to nore than one reading. Accordingly, |
respectfully dissent and would affirmthe decision of the court

of appeal s.
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| am authorized to state that JUSTICE BENDER joins in this

di ssent.
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Cary v. United of OQmha Life Ins. Co. — 04SCl13
COATS, J., dissenting.

For the second time, this court reverses a judgnment of the
court of appeals that would have barred the Carys’ tort claim
against United of Omaha for its role in the initial denial of
i nsurance coverage for injuries suffered by their daughter in

her suicide attenpt. See Cary v. United of Oraha Life Ins. Co.,

68 P.3d 462 (Colo. 2003). | dissented the first tinme because |
di sagreed with the majority’s extension of tort liability, for
reckless failure to conply with the terns of an insurance
contract, to an entity that had no obligation under the
contract. See id. at 469-72 (Coats, J., dissenting). | dissent
this time because | find the Carys’ interpretation of the
contract so contrived that treating it as reasonable, as the
maj ority does, would draw into question the nmeaning of virtually
any insurance contract.

The majority rests its holding on the tinme-honored rule
that anmbiguity in an insurance contract nmust be construed in
favor of the insured. However, nuch like the rule of lenity in

t he penal context, see People v. Thoro Prods. Co., 70 P.3d 1188,

1198-99 (Colo. 2003), this rule is a rule of last resort and
applies only to anbiguity that is resistant to resolution by al
other aids to construction. Lee R Russ & Thonmas F. Segall a,

Couch on Insurance 8§ 22:16 (3d ed. 1995). Insurance contracts




are still contracts and are construed according to accepted
aids, both intrinsic and extrinsic, to contract construction.

Thonmpson v. M. Cas. Co., 84 P.3d 496 (Colo. 2004); Rocky

Mountain Fule Co. v. MO ain, 115 Col o. 443, 447, 276 P.2d 551,

553 (1954). W have, in the past, expressly warned agai nst
forcing an anbiguity in order to resolve it against an insurer.

See, e.g., Kane v. Royal Ins. Co. of Am, 768 P.2d 678, 683-84

(Col 0. 1989); see al so Couch on Insurance 8§ 21:18 (“In fact,

courts are not authorized to put a strained and unnatural
construction on the terns of a policy in order to create an
uncertainty or anbiguity, even though uncertainties and
anbiguities in insurance policies are to be resolved against the
insurer.”).

The | anguage of this insurance contract, excluding from
coverage those injuries inflicted by the insured upon himor
herself, even if he or she is insane, could not be clearer. The
intent of the contract to exclude coverage of such injuries
appears in both its definition of covered injuries and its
enuneration of limtations and exclusions. |In the forner,

i mredi ately after describing covered injuries as "“accidental
bodily Injury which occurs independently of Illness,” the
contract enphasizes that “Injury does not include self-inflicted
bodily Injury, either while sane or insane.” 1In the latter,

within the “general limtations and exclusions for which no



benefits are payabl e under the provisions of this Plan,” the
contract expressly includes, “Charges in connection with a self-
inflicted injury, whether sane or insane.” No reasonably
prudent person applying for an insurance contract could
understand these words (as the majority would have it) to nean
sinply that injuries inflicted by an insane insured upon hinself
will still be covered, but as an “illness” rather than as an
“injury.”

Even if the contract as a whole were not so clear, |ong-
accept ed usage makes unm stakable that this fornmula was chosen

specifically to exclude suicide attenpts. See Bigel ow v.

Berkshire Life Ins. Co., 93 U S. 284, 287 (1876) (when used to

excl ude intended self-destruction in a life insurance policy,
the words “sane or insane” have a “precise, definite, and well -

under st ood neaning”); see also Couch on Insurance 8§ 21:15 (“If

t he | anguage used i s anmbi guous and obscure and does not in
itself disclose the intent, then resort may be had to usage,
surroundi ng circunmstances existing at the time the contract was
made, or other extrinsic evidence . . . .”). And even if

hypot heti cal fact scenarios could be constructed in which it

wer e uncl ear whether particular accidental injuries would be

consi dered i ndependent of an illness, and therefore whether they
woul d be covered as injuries, or illnesses, or not covered at
all; anbiguity at a contract’s fringes or with regard to one



particul ar set of circunstances does not render anbi guous ot her
circunstances that are at the very core of the exclusion. See

Couch on Insurance 8 21:14 (“The fact, noreover, that terns of a

policy of insurance may be construed as anbi guous where applied
to one set of facts does not nake them anmbi guous as to ot her
facts which come directly within the purview of such terns.”).
The contract’s exclusion for “self-inflicted” injuries plainly
di stingui shes acts of self-destruction from “accidental”
injuries; and however anbi guous the distinction mght be in sone
particul ar case, the exclusion clearly conprehends a suicide
attenpt like the one in this case.

The rul e of construction requiring resolution of anbiguity
in insurance contracts against the insurer, when applied with
restraint and as a last resort, furthers inportant policy goals.
However, as summari zed in one respected treatise on the subject,
the wi sdom of courts applying this “rule of |iberal
construction” cautions that it “does not justify the court in
enlarging terns of policy beyond the clear neaning of |anguage,
and does not authorize the perversion of |anguage, or the
exercise of inventive powers for the purpose of creating an
anbi guity where none exists, nor does it authorize the court to
make a new contract for the parties or disregard the evidence as
expressed, or to refine away terns of a contract expressed with

sufficient clearness to convey the plain neaning of the



parties.” Couch on Insurance 8 21:18; see also id. 8§ 22:16.

The danger of ignoring these adnonitions |oons all the |arger
when a given outcone seens particularly conpelling.

Because | believe the ternms of this insurance policy
clearly exclude from coverage the treatnment of self-inflicted
injuries that result fromsuicide attenpts, | respectfully

di ssent.



