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In this original proceeding, the suprenme court holds
Suzanne Shell in contenpt and fines her $6,000 for her
unaut hori zed practice of lawin two state court proceedi ngs and
a civil action filed in the United States District Court for the
District of Colorado. The court finds sufficient support in the
record that Shell practiced law in these proceedings wthout a
license, and in so doing, Shell violated Col orado | aw and a
previ ous order entered by this court enjoining her against the
unaut hori zed practice of |aw.

The court holds that Col orado’s ban on the unauthorized
practice of lawis constitutional and does not violate the First
Amendnent as applied in this case. In addition, the court
concl udes that the ban extends to Shell’s activities in the

United States District Court for the District of Col orado, where
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she filed and attenpted to prosecute a |lawsuit on behal f of
anot her person.

The court further holds that Shell was not entitled to a
jury trial on the contenpt charge as a matter of statutory or
constitutional law, and rejects the claimthat Shell has been
deprived of due process because she was not provided with a free
copy of a transcript of the proceedings below. The court does
not assess costs and attorneys’ fees agai nst Shell because the

sanction inposed is punitive, not renedial, in nature.
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Thi s opinion considers the Presiding Disciplinary Judge’s
recommendati on that we hol d Respondent Suzanne Shell in contenpt
and fine her $6,000 for engaging in the unauthorized practice of
law. We agree with the Presiding Disciplinary Judge and issue
the contenpt citation

For the reasons explained below, we find that Shell has
practiced law without a license in three separate |egal
proceedi ngs since 2002, and in so doing, she has violated both
Col orado | aw and a previous order entered by this court
enj oi ni ng her agai nst the unauthorized practice of law. Despite
Shell’s clains to the contrary, Colorado’s ban on the
unaut hori zed practice of lawis constitutional and does not
violate her rights under the First Amendnent. W al so disagree
with Shell’s assertions that she was entitled to a jury trial
and that she has been deprived of due process because she was
not provided with a free copy of a transcript of the proceedi ngs
below. While we fine Shell $6,000 for her unauthorized practice
of law, we do not inpose any additional anobunt for costs and
attorneys’ fees.

l.

Suzanne Shell is an advocate commtted to exposing what she
considers to be abuses of process that occur in Colorado
dependency and negl ect cases. Shell is not a licensed attorney,

however, and her advocacy previously has led her to cross the



I ine between perm ssible activismand the unauthorized practice
of |aw.

In May 2001, the Ofice of Attorney Regul ati on Counsel
(“OARC’) petitioned this court for an injunction and contenpt
citation against Shell. The OARC all eged that Shell engaged in
t he unaut hori zed practice of |aw by providing | egal advice to
parents involved in dependency and negl ect cases, drafting
pl eadi ngs for parents’ use, and attenpting to represent parents
in judicial proceedings. Shell denied the OARC s all egations
and clained that she was entitled to provide |egal advice and
represent the parents because they had executed statutory powers
of attorney authorizing her to act as their agent.

Shortly thereafter, Shell and the OARC entered into a
“Stipulation” in which Shell agreed to the entry of an
i njunction preventing her frompracticing aw without a |icense
in Colorado. Shell made several acknow edgnents in the
Stipulation, including (1) that she was famliar wth Col orado
| aw concerning the unauthorized practice of law, (2) that the
“practice of law includes activities such as offering |egal
advi ce and drafting or selecting | egal docunents for use by
anot her person in a |l egal proceeding, and (3) that by engagi ng
in such activities wwthout a license, Shell commtted the
unaut hori zed practice of law. Shell further acknow edged that

she was incorrect in her belief that a statutory power of



attorney allowed her to act as the signing party’s | egal
representative. Shell agreed to pay adm nistrative costs but
the QARC did not pursue any fine for contenpt.

This court entered an Order on COctober 25, 2001 (the
“Qct ober 2001 Order”), accepting Shell’s Stipulation and
enj oi ni ng her against practicing law without a license in
Col orado. The COctober 2001 Order incorporated Shell’s
Stipul ation by reference.

Since the Cctober 2001 Order was entered, Shell has been
i nvol ved in two dependency and negl ect proceedi ngs in Col orado
state courts and one civil action in the United States District
Court for the District of Colorado. The OARC all eges that Shel
engaged in the unauthorized practice of law in each of these
cases, thereby violating Colorado | aw and our Cctober 2001
O der.

The KM Mtter, 02JV97. Shell participated in a Frenont

County District Court action involving K. M, the nother of an
al | egedly dependent and neglected child. The court appointed
attorney Dani el Kender to represent KM in May 2002.

Several nonths later, K M executed a statutory power of
attorney providing Shell with broad powers to handl e her
affairs, including the power to act “in [her] stead regarding
[ her] Dependency and Negl ect case.” Shell contacted Kender in

January 2003 and asked himto call her to discuss the K M



matter. Kender testified to the hearing master below that he
did not return Shell’s call.

Shel | subsequently sent a faxed letter to Kender dated
February 21, 2003. 1In the letter, Shell informed Kender that
she was acting as an “agent” for K M “based upon the Power of
Attorney” executed several weeks before. Shell stated that
“[KKM’s] legal interests may not have been adequately
represented” by Kender and that “drastic action is needed
i medi ately to protect her rights to parent her children.”
Attached to the letter was a di scovery request (specifically, a
set of requests for adm ssions) directed to the caseworker
assigned to the KM matter, the guardian ad litem and the West
Central Mental Health Center. Shell directed Kender to serve
t he di scovery request “no |later than next Tuesday,” and
expl ai ned that she “had great success using adm ssions in the
past.” Kender testified that he ignored Shell’s letter and did
not serve the discovery request.

In March 2003, K M, acting pro se and w thout Kender’s
know edge, served a discovery request on the caseworKker,
guardian ad litem and West Central Mental Health Center. Wth
t he exception of very mnor differences, the requests served by
K.M are identical to the requests attached to Shell’s February
2003 letter to Kender. K M also filed a “Mtion for

Clarification of Effective Assistance of Counsel” in which she



chal | enged Kender’s representation of her interests in the
dependency and negl ect action. The district court struck KM’s
pro se discovery request.

The A.F. Matter, 03JV3. Wile the KM matter was pendi ng,

Shel | was involved in anot her dependency and negl ect proceeding
in Frenont County District Court, this one concerning A F., a
respondent nother. The court appoi nted Dani el Kender to
represent A.F. A F. subsequently executed a power of attorney
aut horizing Shell to act as her agent and giving Shell the power
to handl e her | egal affairs.

As inthe KM matter, Shell sent Kender a letter informng
hi mthat she had been engaged as an “expert consultant” by A F.
Shel | advi sed Kender that her association with A F. was
confidential and was not to be revealed. Shell also gave Kender
“information and instructions” on the defense of A F., stating
that she would provide Kender with “all the | egal argunents and
docunent ati on” he m ght need, but adnoni shed that they “will be
usel ess” if Kender “fail[ed] to make the necessary argunents in
court.” Shell then instructed Kender to file specific docunents
and notions, nake specific |l egal argunents and tender specific
jury instructions. Shell also infornmed Kender that he should
serve requests for adm ssions on the Departnent of Human
Services, and directed Kender to her website to obtain a sanple.

Shel | requested the opportunity to review the draft discovery



before it was served. Kender testified that he ignored Shell’s
letter.

As in the KM matter, A F. filed and served pro se
pl eadi ngs i n her dependency and negl ect action, each of which
reveals a | evel of sophistication that is nearly inpossible to
attribute to A F. given her lack of legal training. Kender was
unawar e that these pleadings had been filed and served by A F.
The substance and style of A F.’s pleadings are strikingly
simlar to the |language used in the pleadings filed in KM’s
action, and with two trivial exceptions, A F.’s “Mtion for
Clarification of Effective Assistance of Counsel” is identical
to the same notion filed by KM in her action

In April 2003, the Frenont County Departnment of Human
Services requested that the trial court add Shell as a special
respondent to the A F. matter for the purpose of enjoining her
agai nst engaging in the unauthorized practice of |aw. Shel
filed suit in federal court seeking an injunction preventing her
from bei ng added as a speci al respondent.

The Federal Action, 03-RB-743. Shell filed an action in

the United States District Court for the District of Col orado
pursuant to 18 U.S.C. section 1983 alleging that her civil
rights--and those of A F.--had been violated by eight

def endants, including the Frenont County District Court and

A F.’s attorney, Daniel Kender (the “Federal Action”). Both



Shell and A.F. were nanmed as plaintiffs, with Shell purporting
to represent A'F. in the case. The federal nmagistrate assigned
to the case entered an order on May 14, 2003, hol ding that Shel
“cannot represent [A.F.] in this matter, nor may [Shell] sign
pl eadi ngs, notions, or other docunents in this case on [A F.’s]
behal f.” The magistrate ordered A.F. to sign the conplaint as a
pro se plaintiff.

Shel | --again acting on behalf of A F.--filed a notion to
reconsi der, arguing that the statutory power of attorney
executed by A F. authorized Shell to act as A F.’s |egal
representative. The district court denied Shell’s notion to
reconsi der. Subsequently, the court dism ssed the Federal
Action for lack of subject-matter jurisdiction and failure to
state a claimfor relief.

The Proceedings Below. |In March 2004, the OARC petitioned

this court to hold Shell in contenpt for violating the Cctober
2001 Order and Col orado | aw prohibiting the unauthorized
practice of law. The OARC cited Shell’s activities in the K M
matter, the A'F. matter, and the Federal Action to support its
petition.

The Presiding Disciplinary Judge, acting as a hearing
master, held a hearing on the QARC s petition and consi dered
evi dence and testinony presented by both sides. Shel

vi deot aped the proceedings in their entirety.



Shel |l argued to the hearing naster that there was no direct
evi dence that she prepared the pleadings and di scovery requests
filed and served pro se by KM and A F., or that she otherw se
provi ded the respondent nothers with | egal advice. To support
her claim Shell offered the testinony of KM’s nother’s
boyfriend and A.F.’s nother. These relatives testified that
t hey prepared the pleadings and di scovery requests based on
their research of various internet websites, and that Shel
neither selected the docunents nor advised the nothers to file
t hem

The hearing master concluded that the relatives’ testinony
was not credible in light of the surrounding circunstanti al
evi dence presented by the OARC. First, the hearing nmaster found
that it was virtually inpossible for KM and A F. to have
prepared their pleadings wthout assistance, given their |ack of
| egal training. Second, the hearing master found inplausible
the notion that relatives of two separate nothers involved in
two separate proceedings would draft virtually identica
pl eadi ngs and di scovery requests. Aside from Kender, who did
not know about the pro se filings until after they were served,
the only connection between KM and A F. was Suzanne Shell

In addition, both proceedi ngs contai ned the sane sequence
of events arising from Shell’s involvenent as the nothers’

representative. |In both cases, Shell sent a letter to Kender



purporting to act as the nothers’ agent and instructing Kender
to take specific |egal neasures. |In both cases, Kender ignored
Shell’s letter. And in both cases, Kender’'s refusal to follow
Shell’s instructions led to the nother filing pro se pleadi ngs
and serving pro se discovery requests. Not only were these pro
se docunents virtually identical, but their substance mrrored
the argunents and instructions contained in Shell’s letters to
Kender. Shell’s comrunications to Kender, and the subsequent
pattern of events that stemmed from those communi cations, |ed
the hearing master to conclude that Shell prepared or sel ected
t he pl eadi ngs and di scovery requests and advi sed the not hers,
either directly or by using the nothers’ relatives as conduits
for her legal advice, to file and serve them pro se.

Based on its findings, the hearing master recommended to
this court that Shell be found in contenpt and fined $6, 000.
The hearing master also recommended that Shell be assessed an
addi tional $5,409 for |legal costs and the QARC s attorneys
fees. Shell appealed the hearing master’s recommendati ons.

Prior to filing her opening brief in this appeal, Shel
requested a transcript of the proceedi ngs below, to be paid for
at state expense. Shell argued that indigence prevented her
frompaying for the transcript. This court denied Shell’s

nmot i on.
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In this appeal, Shell offers several reasons for why the
court should not accept the hearing master’s recommendati on, and
we consider themin turn.

Section Il addresses Shell’s claimthat the evidence
present ed bel ow was i nadequate to support the hearing nmaster’s
finding that she engaged in the unauthorized practice of |aw
As we explain, the evidence in the record sufficiently supports
the hearing master’s findings that Shell offered | egal advice,
drafted | egal pleadings and attenpted to represent another
person in a judicial proceeding, all of which constitute the
practice of |aw

In section I, we address Shell’s defenses agai nst the
enf orcenment of Col orado’s ban on the unauthorized practice of
| aw agai nst her in this action. In particular, Shell clains
that the ban is unconstitutionally vague and viol ates the First
Amendnent. Shell further contends that the court |acks
jurisdiction to punish the unauthorized practice of law in
federal courts, and that therefore we cannot hold her in
contenpt for attenpting to represent A F. in the Federal Action.
Shel |l al so urges that the statutory powers of attorney executed
by KM and A F. authorized her to to act as the nothers’ |ega
representative. W disagree with Shell on each count.

In section IV of our opinion, we consider Shell’s claim

that her right to a jury trial was violated in this case. W
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hold that Shell was not entitled to a jury trial because the
recommended fine is not sufficiently serious to trigger Shell’s
constitutional right to a jury trial, and because Shell has no
i ndependent right to a jury trial under a Col orado statute.

Section V of the opinion addresses Shell’s assertion that
her right to due process was viol ated because she was denied a
transcri pt of the proceedings below for use in this appeal. W
find that any error resulting fromthe failure to provide Shel
with a transcript was harmnml ess because it did not inpact this
court’s ability to consider the issues raised in Shell’s appeal.

Finally, in section VI, we explain why Shell cannot be
assessed costs and attorneys’ fees as a result of the contenpt
proceedi ng. Consequently, we adopt the hearing master’s
recommendation as to the citation of contenpt and the inposition
of a $6,000 fine, but decline to follow that recomendati on with
respect to costs and attorneys’ fees.

.
A

Col orado | aw prohi bits the unauthorized practice of |aw,

i.e., the practice of |law by a person who is not a |licensed

attorney in good standing with the State Bar. See Unauthorized

Practice of Law Comm v. Gines, 654 P.2d 822, 823 (Colo. 1982).

This court has the exclusive authority to punish the

unaut hori zed practice of lawwith contenpt. See id. Were an

12



i ndi vi dual previously has been enjoined by the court against
practicing law without a |icense, violations of that injunction
are puni shable in contenpt proceedi ngs conducted pursuant to

C.RCP. 107.' Cf. Austin v. Gty & County of Denver, 156 Col o.

180, 184, 397 P.2d 743, 745 (1964) (“The power to punish for
contenpt, as a punitive neasure or to coerce obedience, is an
i nherent and i ndi spensabl e power of the courts.”).

We previously have defined the “practice of law as acting
“in a representative capacity in protecting, enforcing, or
defending the legal rights and duties of another and in
counsel i ng, advising and assisting himin connection with these

rights and duties . . . .” Denver Bar Ass'n v. Pub. Uil

Commin, 154 Col o. 273, 279, 391 P.2d 467, 471 (1964). Applying
this definition, we have held that an unlicensed person engages
in the unauthorized practice of |law by offering | egal advice

about a specific case, drafting or selecting | egal pleadings for

! Shel | argues in passing that the proceedi ngs bel ow were
constitutionally insufficient. W find her claimneritless.
Rul e 107 entitles the alleged contemmor to notice of the charges
and an opportunity to respond at a trial on the nerits by cross-
exam ni ng adverse w tnesses and by presenting evi dence and
w tnesses of her omn. See C R C. P. 107(d)(1). Shell received
the full panoply of these protections in the proceedi ngs bel ow,
consistent with the demands of due process. See Harris v.
United States, 382 U S. 162, 166 n.4 (1965) (“Due process of |aw
in the prosecution of contenpt, except of that commtted
in open court, requires that the accused shoul d be advi sed of
the charges and have a reasonabl e opportunity to neet them by
way of defense or explanation.” (citation omtted)).

13



another’s use in a judicial proceeding wthout the supervision
of an attorney, or holding oneself out as the representative of

another in a legal action. See id.; see also Gines, 654 P.2d

at 823 (offering case-specific |egal advice and sel ecting case-
specific | egal docunents constitutes the practice of |aw);

Unaut hori zed Practice of Law Coom v. Prog, 761 P.2d 1111, 1115

(Col 0. 1988) (sane).

As we explained in Gines, we have attenpted to avoid any

doubt about the activities that constitute the “practice of |aw
by enacting C R C. P. 201.3, which provides a thorough
“definition of what constitutes the practice of |law which is
supported by | ong-standing case authority . . . .” 654 P.2d at
824 n.1. That definition includes “[f]urnishing | egal counsel,
drafting docunents and pl eadings, and interpreting and giving
advice with respect to the law,” as well as “presenting cases
before courts . . . .7 CRCP. 201.3(2)(b)(i) & (i1).
B

Applying the standard set forth above, the hearing master
found that Shell engaged in the unauthorized practice of |aw by
sending letters to Kender directing himto foll ow her |egal
advice. The hearing master also found that Shell had advi sed
KM and A F. to file and serve their pleadings and di scovery
requests wthout the know edge or approval of Kender, and that

Shell was instrunmental in preparing or selecting those pleadings
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and di scovery. This, too, constituted the unauthorized practice
of law. Finally, the hearing master found that Shell engaged in
t he unaut hori zed practice of law by attenpting to represent A F.
in the Federal Action

We accept the hearing master’s findings of fact unless they
are so clearly erroneous as not to find support in the record.

See Page v. Cark, 197 Colo. 306, 313, 592 P.2d 792, 796 (1979).

Qur consideration of the record reveals that the hearing
master’s findings were not clearly erroneous, and we defer to
the hearing master’s resolution of the conflicting facts in
evi dence.

The record sufficiently supports the finding that Shel
engaged in the unauthorized practice of lawin the KM and A F
matters. These cases followed a remarkably simlar pattern. 1In
both cases, Shell wote letters to the nothers’ attorney
instructing himto take specific | egal neasures. |In both cases,
once Shell’s instructions were ignored, the nothers filed and
served pro se pleadings and di scovery requests w thout the
know edge or approval of their attorney. The hearing master
reasonably concluded that these |egal docunents were the direct
result of Shell’s involvenent. As the hearing master found, it
was inpossible for KM and A F. to have prepared their
pl eadi ngs and di scovery requests w thout the assistance of

soneone wWith | egal experience in dependency and negl ect cases.
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It al so defied reason that KM (or her famly) would prepare
pl eadi ngs and di scovery requests that were nearly identical to
pl eadi ngs and di scovery requests prepared by A F. (or her
famly). Not only were the docunents filed by KM and A F
nearly identical, but they incorporated nany of the | egal
argunments that Shell separately provided to Kender in her
letters. The only connection between KM and A F. other than
their common attorney, who had no know edge of his clients’ pro
se filings, was Shell. In light of this record, the hearing
mast er reasonably concluded that Shell was providing | egal
advice to KM and A F. and was drafting | egal docunments for
t heir use.

We acknow edge that conflicting evidence was presented to
the hearing master regarding Shell’s contact wwith KM and A F
Specifically, famly nenbers of KM and A F. testified that
Shell had no involvenent in drafting the pleadings and di scovery
requests that the nothers filed pro se. These famly nenbers
testified that they prepared the | egal docunents based
principally upon internet research. The hearing nmaster,
however, concluded that the famly nenbers’ testinony was sinply
i ncredi ble given the unlikelihood that two separate famlies
woul d prepare | egal docunents that were virtually identical both
to one another and to the advice that Shell provided to Kender

in her letters. Since there is sufficient evidence in the
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record refuting the famly nenbers’ testinony, we defer to the
hearing master’s factual conclusion that Shell did in fact
provide legal advice to KM and A F. and draft |egal pleadings
and di scovery requests for their use. See Page, 197 Colo. at
313, 592 P.2d at 796. Providing |legal advice to KM and A F
and preparing | egal docunents for use in their dependency and
negl ect proceedi ngs constituted the unauthorized practice of
law. See C.R C P. 201.3(2)(b)(i); Prog, 761 P.2d at 1115.

Beyond Shell’s involvenent in the two dependency and
negl ect proceedings, there is no question that Shell filed the
Federal Action on behalf of herself and A F., and that she
subsequently filed a notion asserting her right to prosecute
A F.’s clainms in the Federal Action. Drafting and filing a
| egal pl eadi ng on behal f of another person and without a |icense
is clearly the unauthorized practice of law. See CR C P
201.3(2)(b) (i) & (ii).

Qur review of the record reveals no reason to disturb the
hearing master’s factual findings that Shell engaged in the
unaut hori zed practice of law. These facts having been
established, we now turn to considering Shell’s challenge to the

enforcement of the ban against her in this case.
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[T,
A
Shell clains that Col orado’s ban on the unauthorized
practice of law violates her right to due process because it is
unconstitutionally vague, both on its face and as applied to her
in this case. W disagree.
The vagueness doctrine is rooted in the right to due
process of law, which requires that a | aw provide “fair notice

of the conduct that has been determ ned to be unlawful.” Smth

v. Charnes, 728 P.2d 1287, 1290 (Colo. 1986). Thus a | aw
of fends due process if “it does not provide fair warning of the
conduct prohibited or if its standards are so ill-defined as to
create a danger of arbitrary and capricious enforcenent.”

Parrish v. Lamm 758 P.2d 1356, 1367 (Colo. 1988). Under this

standard, a law “is not void for vagueness if it fairly

descri bes the conduct forbidden, and persons of conmon
intelligence can readily understand its neani ng and
application.” 1d. Shell bears the burden of establishing the

unconstitutional vagueness of our ban on the unauthorized

practice of |aw beyond a reasonabl e doubt. See People v. Baer,

973 P.2d 1225, 1230 (Col 0. 1999).
Furthernore, for Shell to succeed on her challenge that the
ban is facially void for vagueness, she nust show that it is

i nconprehensible in all of its applications. See People ex rel.
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Cty of Arvada v. Nissen, 650 P.2d 547, 550 (Colo. 1982).

Shell’s claimimediately fails this test, because CR C P

201. 3(2) (b) unanbi guously defines the practice of law to include
“drafting docunents and pl eadings,” “giving advice wth respect
to the law,” and “presenting cases before courts”--in other
words, exactly the activities in which Shell engaged in the K M
matter, the AF. matter, and the Federal Action. The activities
delineated in CRC P. 201.3 were not pulled fromthin air, but
were grounded in prior decisions of this court describing the

nature of the practice of law. See Gines, 654 P.2d at 824 n.1

(explaining that the definition of “practice of law in CRC P
201.3 is “supported by |ong-standing case authority”). W
believe that the activities described in Rule 201.3 and our
controlling casel aw are specific enough to provide a person of
common intelligence with notice of what activities constitute
the practice of law, and thus the ban on the unauthorized

practice of lawis not facially void for vagueness. See Peopl e

v. Hickman, 988 P.2d 628, 644 (Colo. 1999) (rejecting facial
vagueness chal | enge where | aw was “sufficiently specific to
provi de the constitutionally required guidance to individuals
seeking to conply with the law . . . .7).

Shell’s claimthat our ban is unconstitutionally vague as
applied to her simlarly fails. To prevail, Shell nust show

that the ban on the unauthorized practice of |aw “does not, with
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sufficient clarity, prohibit the conduct against which it is

enforced.” People v. MiIntier, 134 P.3d 467, 475 (Col o. App.

2005). The clarity of the ban is viewed in light of Shell’s

knowl edge that her conduct was prohibited. See Parker v. Levy,

417 U. S. 733, 756 (1974). In 2001, Shell expressly stated that
she understood that our ban forbids drafting |egal pleadings,
providing | egal advice, and attenpting to represent another
person in a |l egal proceeding without a |license. These are the
very activities in which Shell engaged in the KM matter, the
A.F. matter, and the Federal Action, and thus she cannot claim
that Colorado law is void for vagueness as applied to her. See
id.
B

Shell also clains that her actions were perm ssible
exerci ses of her First Amendnent freedom of speech and freedom
to petition the governnment for a redress of grievances. W
reach a different concl usion.

In general, Colorado’ s ban on the unauthorized practice of

| aw does not inplicate the First Amendnent because it is

directed at conduct, not speech. See Chralik v. Ohio State Bar

Ass’n, 436 U. S. 447, 456 (1978) (suggesting that the
government’s regul ation of the practice of lawis a regul ation

of conduct, not speech); S. Christian Leadership Conference v.

Sup. &. of La., 252 F.3d 781, 789 (5th Cr. 2001) (finding that
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state prohibition on unlicensed students practicing lawin state

courts did not regul ate speech); Drew v. Unauthorized Practice

of Law Comm, 970 S.W2d 152, 155 (Tex. App. 1998) (hol ding that

ban on unaut horized practice of law did not inplicate the First

Amendnent); Fla. Bar v. Furman, 376 So.2d 378, 379 (Fla. 1979)

(rejecting argunment fromunlicensed attorney that ban on
unaut hori zed practice of |aw violated freedom of speech).

The fact that our ban touches on the | egal content of the
advice offered or the pleadings drafted by an unlicensed person
is of no constitutional significance, since “it has never been
deened an abridgenent of freedom of speech or press to nake a

course of conduct illegal nerely because the conduct was in part

initiated, evidenced, or carried out by neans of | anguage,

ei ther spoken, witten, or printed.” G boney v. Enpire Storage

& lce Co., 336 U. S. 490, 502 (1949) (enphasis added); see al so
Chralik, 436 U S. at 456 (applying G boney in the context of
attorney regulation case). |In this respect, our ban on the
unaut hori zed practice of lawis no different fromstate | aws
prohi biting bribery (section 18-8-302, C.R S. (2006)), extortion
(section 18-3-207, CR S. (2006)), or crimnal solicitation
(section 18-2-301, CR S. (2006)). Each of these unlawf ul
activities requires sonme nethod of communication, and yet it is
“wel | established that speech which, inits effect, is

tantamount to legitimtely proscribabl e nonexpressive conduct
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may itself be legitimately proscribed, punished, or regul ated
incidentally to the constitutional enforcenment of generally

applicable statutes.” Rice v. Paladin Enter., Inc., 128 F. 3d

233, 243 (4th Cir. 1997) (citing Cohen v. Cow es Media Co., 501

U S 663, 669 (1991)).
It is true that sone activities constituting the practice
of law are difficult to disentangle fromthe exercise of free

speech. See Lawine v. Am Bar Ass’'n, 956 F.2d 1378, 1386 (7th

Cr. 1992) (“Wile the practice of |Iaw and the exercise of free
speech are not indistinguishable, neither are they nutually
exclusive.”). However, none of Shell’s actions at issue in this
case presents such a difficulty. Any inpact on speech in this
case “is merely the incidental effect of observing an otherw se
legitimate regulation.” 1d.

We also find no basis for Shell’s claimthat our ban is an
unconstitutional abridgement of her right to petition the
government for a redress of grievances. As we held in Gines,
the First Amendnent right to file a lawsuit does not extend to
filing a lawsuit on behalf of another, nor does it prohibit the

state fromrestricting |l egal representation to |icensed

attorneys. See 654 P.2d at 824; see also Turner v. Am Bar

Ass’' n, 407 F. Supp. 451, 478 (D. Ala. 1975) (rejecting claim
that individual has right to | egal representation by an

unli censed attorney based on the right to petition for redress
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of grievances); Lawine v. Am Bar Ass’'n, 738 F. Supp. 288, 296

(N.D. Ill. 1990), aff’'d 956 F.2d 1378 (7th Gr. 1992) (applying
Turner). Shell offers no legal authority that persuades us to
revisit our decision in Ginmes, and therefore, her First
Amendnent chal | enge | acks nerit.

The court also is unpersuaded by Shell’s claimthat the ban
on the unauthorized practice of law is unconstitutionally
overbroad. The overbreadth doctrine arises fromthe concern
that a law s scope may be so broad that it either restricts
speech protected by the First Anmendnent or has a chilling effect

on such speech. See People v. Shepard, 983 P.2d 1, 3 (Colo.

1999). The all eged overbreadth “nust be real and substantial,
judged in relation to the statute’'s plainly legitimate sweep.”
Id.

As this case reveals, one of the touchstones of Col orado’ s
ban on the unauthorized practice of lawis an unlicensed person

of fering advice or judgnent about |egal matters to another

person for use in a specific legal setting. See Denver Bar

Ass’' n, 154 Colo. at 280, 391 P.2d at 471. The ban’s focus on
case-specific legal practice keeps it frombecom ng so nall eabl e
as to restrict Shell’s right to criticize legal rulings or
advocate for the reformof Colorado’ s |egal system Any
potential limtation on protected speech or conduct caused by

the ban “is not real and substantial as conpared” to the
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legitimate and perm ssible ban on the unauthorized practice of
| aw, which concerns “a whole range of easily identifiable and
constitutionally proscribable conduct.” Shepard, 983 P.2d at 4.
We therefore cannot agree with Shell’s claimof overbreadth.
C.

We al so are unpersuaded by Shell’s assertion that the court
| acks jurisdiction to sanction her for practicing | aw wi thout a
license in federal court.

This court has the authority “to regulate and control the

practice of law in Colorado,” Gines, 654 P.2d at 823, and to

that end, we previously have punished viol ations of the
prof essional rules of conduct commtted in federal court

proceedi ngs. See People v. Heyer, 176 Colo. 188, 489 P.2d 1042

(1971) (sanctioning attorney for violations of rules of conduct
in Colorado federal court). Qher states have acted simlarly.

See, e.g., Disciplinary Counsel v. Gvens, 832 N E. 2d 1200, 1201

(Ghio 2005) (“[We are also authorized to enjoin the
unaut hori zed practice of |aw before federal courts located in

this state.”); Kennedy v. Bar Ass’'n of Mntgonery County, Inc.,

561 A 2d 200, 208-09 (Md. 1989) (holding that state court could
regul ate the practice of lawin federal courts located in the

state); State ex rel. Disciplinary Commin v. Crofts, 500 N E. 2d

753, 756 (Ind. 1986) (sanme). In keeping with these decisions

and our mandate to regul ate the practice of Iaw in Col orado, we
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construe our ban on the unauthorized practice of |aw to include
the practice of law in Col orado federal courts.

It is certainly true that the Col orado federal courts can
allow individuals to engage in legal practice in federal courts
who woul d not otherw se be allowed to practice Iaw in Col orado

state courts. See Sperry v. Florida ex rel. Fla. Bar, 373 U S.

379 (1963) (holding that, under the Supremacy C ause, a state
court could not enforce a prohibition on the unauthorized
practice of |aw against an individual who was permtted to
practice |aw under the rules of a federal court located in the
state’s jurisdiction). Nevertheless, the Suprene Court nmade
clear in Sperry that “the State maintains control over the
practice of lawwithin its borders except to the limted extent
necessary for the acconplishnent of . . . federal objectives.”
Id. at 402.

There are no such “federal objectives” in this case. The
United States District Court for the District of Colorado, the
federal court in which Shell filed the Federal Action on behal f
of AF., restricts the practice of law to those individuals who
are “licensed by the highest court of a state, federal
territory, or the District of Colunbia where a witten
exam nation was required for admssion . . . .” D.C Colo.LGVR
83.3(A); see also D.C.Colo.LG VR 11.1(A) (“Only pro se

i ndi vidual parties and nenbers of this court’s bar nmay appear or
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sign pleadings, notions, or other papers.”). Shell does not
nmeet this standard for practice in the Colorado federal district
court because she is not |licensed as an attorney in any state or
territory. In the absence of preenption by the federal courts,
this court has the power to sanction Shell for her unauthorized
practice of law in the Federal Action.
D

Shel | asserts that the statutory powers of attorney
executed by KM and A F. authorized her to act as the nothers
| egal representative in their dependency and negl ect
proceedi ngs. However, Shell acknow edged in her 2001
Stipulation with the OQARC that a statutory power of attorney did
not give her the ability to practice law wthout a |license. The
doctrine of judicial estoppel binds Shell to her previous
acknow edgnent that a power of attorney is not a proxy for a |aw

license. See Estate of Burford v. Burford, 935 P.2d 943, 947

(Col 0. 1997) (explaining judicial estoppel). Judicial estoppel
is “an equitable doctrine by which courts require parties to
mai ntai n a consi stency of positions,” thereby “preventing the
parties fromdeliberately shifting positions to suit the
exi gencies of the nonent.” Id.

Under this doctrine, Shell cannot contradict her

acknow edgnent in her 2001 Stipulation that statutory powers of

attorney do not allow her to practice law. See Leoni a Bank v.
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Kouri, 772 N.Y.S. 2d 251, 255-56 (N. Y. App. Div. 2004) (holding
that stipulation precluded litigant from asserting contrary

position in subsequent case); see also Hall v. CE Plastic Pac.

PTE Ltd., 327 F.3d 391, 396 (5th Cr. 2003) (explaining that
[itigant could not assert position inconsistent with one taken
i n previous proceedi ng, even though the previous proceeding did

not anount to an adjudication of the issue); In re Adoption of

S.A J., 838 A 2d 616, 621 (Pa. 2003) (sane). Thus judici al
estoppel prevents Shell fromresurrecting an argunent that she

previ ously acknowl edged was incorrect. See Scarano v. Cent.

R R Co., 203 F.2d 510, 513 (3d G r. 1953) (applying judicial

estoppel doctrine) (quoted in Estate of Burford, 935 P.2d at

947).

To summari ze, Col orado’s ban on the unauthorized practice
of law is not vague and does not violate the First Anmendnent.
We also hold that, in this case, our ban extends not only to
Shel | s unaut hori zed practice of law in state courts, but also
to her unauthorized practice of law in the Federal Action.
Finally, Shell cannot claimto have relied on the statutory
powers of attorney executed by KM and A F., because she
previ ously has acknow edged in a witten stipulation with the
QARC (incorporated by reference in the Cctober 2001 Order) that

such statutory powers of attorney do not allow her to act as an
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attorney at law. We next consider whether Shell should have
received a jury trial on the OARC s petition for contenpt.
| V.
Shel | contends that she was entitled to a jury trial under
t he Federal and State Constitutions and section 16-10-101,
C RS (2006). W hold otherw se.
A
Section 16-10-101 provides, in relevant part:
The right of a person who is accused of an
offense other than a noncrimnal traffic
infraction or offense, or other than a
muni ci pal charter, nunicipal ordinance, or

county ordinance violation . . . to have a
trial by jury is inviolate .

(enphasi s added). Shell argues that the plain | anguage of
section 16-10-101 entitles her to a jury trial on the OARC s
contenpt petition. This argunent, however, ignores the
definition of the term“offense” used in the statute.

An “offense,” as used in section 16-10-101, has been
defined by the General Assenbly as “a violation of . . . any

state statute for which a fine or inprisonment may be inposed.”

8§ 18-1-104(1), C.R S. (2006) (enphasis added). By its plain
terms, therefore, section 16-10-101 extends a statutory right to
ajury trial only to violations of state statutes. Contenpt, of
course, is not a statutory offense, but instead is “an inherent

and i ndi spensabl e power of the court and exi sts independently of
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| egi sl ative authorization.” People v. Barron, 677 P.2d 1370,

1372 (Col 0. 1984). The General Assenbly recognized this
di stinction when it abolished all common-law crinmes in Col orado,
but simultaneously noted that such abolition “does not affect
the power of a court to punish for contenpt . . . .~
8§ 18-1-104(3). Thus the plain | anguage of section 16-10-101
relates only to offenses properly classified as crinmes defined
by statute, not to contenpt charges, and Shell has no right to a
jury trial on the OARC s contenpt allegation under the statute.?
B

Having rejected Shell’s statutory claim we turn to her
argunment that the Federal and State Constitutions guarantee her
ajury trial. See US. Const. anmend. VI (“In all crimnal
prosecutions the accused shall enjoy the right to a speedy and
public trial by an inpartial jury . . . .”); Colo. Const. art.
1, 8 16 (“In crimnal prosecutions the accused shall have the
right to. . . a speedy public trial by an inpartial jury

.”). The constitutional guarantee of a jury trial in

crim nal cases does not extend to non-serious or “petty”

of fenses. See Duncan v. Louisiana, 391 U S. 145, 158 (1968);

Austin v. Cty & County of Denver, 170 Col o. 448, 456, 462 P.2d

600, 604 (1969). |In the sane vein, the right to a jury trial

2 The court of appeals reached the same conclusion in Kourlis v.
Port, 18 P.3d 770 (Col o. App. 2000).
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equal ly applies to serious contenpt charges, but not to non-

serious or “petty” contenpt charges. See Taylor v. Hayes, 418

U S. 488, 495 (1974).

To determ ne whether an offense should be characterized as
“serious” or “petty,” we first | ook for “objective indications
of the seriousness with which society regards the offense.”

Lews v. United States, 518 U S. 322, 325 (1996) (quoting Frank

v. United States, 395 U S. 147, 148 (1969)). These “objective

i ndi cations” often are found in the “legislature’s judgnent
about the offense’s severity,” whether in the legislature's
explicit designation of an offense as serious or petty or in
“the maxi mum penalty attached to the offense . . . .7 Lews,
518 U.S. at 326. In Colorado, the General Assenbly has
designated a category of crimnal actions as “petty offenses”
that are separate from m sdeneanors and felonies and carry a
maxi mum fi ne of $500. See § 18-1.3-503, C. R S (2006). W have
held that the legislature’ s categorization of “petty offenses”
is an objective indication that the |egislature generally
consi ders m sdeneanors and felonies to be “serious” offenses

that nust be tried to a jury. See Christie v. People, 837 P.2d

1237, 1241 (Colo. 1992) (holding that a crimnal offense
carrying a maxi mum puni shnent in excess of $500 requires trial

to a jury); Austin, 170 Colo. at 456, 462 P.2d at 604 (sane).
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The “objective indications” that we followed in Christie
and Austin and applied to statutory offenses are unavailable to
us in this case because the General Assenbly has not classified
contenpt as either “petty” or “serious” in the Col orado
statutes, and contenpt does not carry a |legislatively determ ned
sentence. For this reason, the categories of crimnal offenses
created by the CGeneral Assenbly--and their attendant maxi mum
penal ties--are not applicable to contenpt charges.

In the absence of an “objective indication” fromthe
| egi slature, the determ nant of whether a particul ar contenpt
charge is sufficiently serious to require a jury trial is the
severity of the fine actually inposed upon the contemmor. See
Frank, 395 U.S. at 151. The United States Supreme Court “has
not specified what magnitude of contenpt fine may constitute a
serious crimnal sanction” for purposes of the Sixth Amendnent,
but it has held that contenpt fines of $5,000 for individuals,
and $10, 000 for non-individuals such as corporations, are
presunptively “petty” and do not require a jury trial. See

Int’l Union, UMWof Am v. Bagwell, 512 U S. 821, 837 n.5

(1994).

Shel | argues that the hearing master’s recommendati on of a
$6, 000 fine for contenpt exceeds the $5,000 threshold and
entitles her to a jury trial. W disagree. The Suprene Court

has made cl ear that $5,000 carries no “talismanic significance,”

31



and that the critical question remains whether the fine inposed
is “of such magnitude” that a jury trial is warranted. Miniz v.
Hof f man, 422 U.S. 454, 477 (1975). Shell offers no expl anation
for why a $6,000 fine, rather than a $5,000 fine, is of “such
magni tude” that it should entitle her to a jury trial under this
criterion. W agree with the opinions of other courts that have
hel d that fines in excess of $5,000--so |long as they are
reasonabl e--do not give rise to a constitutional right to a

trial by jury. See United States v. Cavette, 135 F.3d 1308,

1309-10 (9th Cir. 1998) (holding that $25,000 fine did not
trigger defendant’s constitutional right to a jury trial);

United States v. Unterburger, 97 F.3d 1413, 1416 (11th G

1996) (holding that fine of $10,000 was not sufficiently serious
to trigger the defendant’s jury trial right). Wile we take no

position on whether the courts in Cavette or Unterburger were

correct that fines of $25,6000 or $10, 000, respectively, are
petty, we agree with the reasoni ng of these decisions that
$5,000 is not talismanic. Applying this principle, we find that
the hearing naster’s recommendati on of a $6,000 fine for
contenpt in this case is petty such that it does not trigger
Shell"s constitutional right to a jury trial.
V.
Shel | contends that she is entitled to a new hearing on the

QARC s contenpt petition because she was not provided with a
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copy of the transcript fromthe proceedings below. This court
denied Shell’s petition for a transcript at state expense.

Upon an adequate show ng of econom c hardship, “destitute
def endants nust be afforded as adequate [an] appellate review as
def endant s who have noney enough to buy transcripts.” Jurgevich

v. Dist. Court, 907 P.2d 565, 567 (Colo. 1995) (quoting Giffin

v. Illinois, 351 U S 12, 19 (1956)). Consequently, “the state

must provide either a free transcript or other neans of

af fordi ng adequate and effective appellate review to indigent
defendants.” 1d. The failure to provide an indigent defendant
with a transcript is reversible error only if it prevents the

appel l ate court from adequately review ng the issues raised by

t he defendant on appeal. See People v. Shearer, 181 Col 0. 237,

242, 508 P.2d 1249, 1252 (1973).

The QARC argues that there is no error because Shell failed
to adequately denonstrate that she was indigent. W need not
reach this issue, however, because Shell has not been harned by
the lack of a transcript. Shell videotaped the entire
proceedi ngs before the hearing nmaster, and was able to provide
this court with citations to the videotapes of the hearing. The
court had the opportunity to review the video recordings to the
extent necessary to consider the issues raised in Shell’s

appeal. Since we were able to adequately consider the issues
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rai sed by Shell on appeal, she is not entitled to a new heari ng.
See id. at 242, 508 P.2d at 1252.
VI .

Finally, Shell argues that the hearing master erroneously
recommended that this court award costs and attorneys’ fees to
the QARC as part of the contenpt citation. W agree with Shel
and decline to adopt the hearing master’s reconmendation as to
costs and attorneys’ fees.

Rul e 107 of the Colorado Rules of Cvil Procedure
recogni zes two types of sanctions for contenpt of court:
“renedi al sanctions,” which are inposed “to force conpliance
with a lawful order or to conpel performance of an act within
the person’s power or present ability to perform” CRC P
107(a)(5), and “punitive sanctions,” which are inposed as
“[ p] uni shnent by unconditional fine, fixed sentence of
i nprisonnment, or both, for conduct that is found to be offensive
to the authority and dignity of the court,” CR C. P. 107(a)(4).
Rul e 107(d)(2) permts the assessnent of costs and attorneys’
fees where renedi al sanctions are inposed agai nst a contemmor.
In contrast, the provisions relating to punitive contenpt
sanctions do not authorize the assessnent of costs and
attorneys’ fees. See CR C. P. 107(d)(1).

We interpret rules of procedure consistent with principles

of statutory construction. See Leaffer v. Zarlengo, 44 P.3d
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1072, 1078 n.6 (Colo. 2002). These principles teach that words

or provisions should not be added to a rule, see People v.

Cross, 127 P.3d 71, 73 (Colo. 2006), and that the inclusion of
certain ternms in a rule inplies the exclusion of others, see

Zab, Inc. v. Berenergy Corp., 136 P.3d 252, 261 (Col o. 2006)

(Bid, J., concurring). Applying these principles, we hold that
costs and fees cannot be assessed when the court inposes
punitive sanctions agai nst a contemmor, because C.R C P

107(d) (1) does not expressly authorize their assessnent. W
find the rule’s silence dispositive in light of the | anguage in
CRCP. 107(d)(2) permtting the assessnent of costs and fees

when a renedi al sanction is inposed. See In re Lopez, 109 P.3d

1021 (Col 0. App. 2004) (holding that costs and fees cannot be

assessed when a court inposes punitive sanctions); Eichorn v.

Kell ey, 56 P.3d 124 (Col o. App. 2002) (sane).

The sanction for contenpt reconmmended by the hearing master
in this case clearly is punitive--not renedial--in nature.
Shell is not given the choice of accepting the $6,000 fine or
conplying with the court’s Cctober 2001 Order, and such a choice
i s indispensable in order for the sanction to be renedial. See
C.RCP. 107(a)(5) (explaining that renedi al sanctions are
i nposed to conmpel conpliance); C R C P. 107(d)(2) (stating that
remedi al sanctions nust be acconpanied by a witten order

expl ai ni ng how the contemmor “may purge the contenpt and the
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sanctions” through conpliance). Since the recommended sanction
agai nst Shell is punitive, costs and attorneys’ fees cannot be
awarded. See C R C. P. 107(d)(1). W agree with Shell and we do
not assess costs and attorneys’ fees.

VI,

Suzanne Shell has engaged in the unauthorized practice of
law in direct violation of both Colorado |aw and this court’s
Cct ober 2001 Order enjoining her against engaging in |egal
practice without a |license. W hereby hold her in contenpt of
this court and fine her $6,000. W do not assess any additional
anount for costs and attorneys’ fees.

The court’s Order of October 25, 2001, enjoining Shel
agai nst practicing lawwithout a license in Colorado remains in

ef f ect.
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