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Appel I ant Durango Transportation, Inc. (DTl) appeals the
judgnent of the district court affirmng the decision of
appellee Public Uilities Comm ssion (Conmm ssion) that granted
exceptions to the Recommended Decision of the Adm nistrative Law
Judge (ALJ) and granted an Application for an Extension of
Certificate of Public Conveni ence and Necessity to appellee, DSC
Purgatory, LLC, doing business as Durango Mountain Resort (DWR).!
The district court concluded that the Conmm ssion regularly
pursued its authority, that the Conm ssion’s decision is just
and reasonabl e, and that the Comm ssion’s conclusions are in
accordance with the evidence. W affirmthe district court’s
j udgnent .

| . Facts and Procedural History

DMR is a ski resort |ocated on Purgatory Mountain,
approximately twenty-six mles north of the town of Durango and
approxi mately seventeen to eighteen mles southeast of the
Dur ango-La Plata County Airport (airport). DM contains 450
rental units, as well as an unspecified nunber of units occupied

by permanent residents. DMR currently holds a Certificate of

! The Commi ssion found that Durango Mountain Resort provides
transportation service under the nanme “Muntain TranSport,” that
DSC/ Purgatory is affiliated with Durango Mountain Resort, and
that, “[f]or all practical purposes, Durango Mountain Resort is
the applicant here.”



Publ i ¢ Conveni ence and Necessity (CPCN) that authorizes it to
provi de schedul ed transportati on service between the resort and
Durango, with service to internmedi ate points. Seeking to

i nprove transportation services for its guests, DVR on Septenber
3, 2002 filed an application for an extension of its CPCN that
woul d extend its authority to include call-and-demand | i nousine
service to passengers between the resort and all points in the
counties of La Plata, Mntezuma, Quray, and San Juan.

DTl operates a passenger-transportati on service based in
Durango and holds a CPCN that authorizes it to provide taxi
service, charter service, and call-and-demand |inousine service
to an area that enconpasses the territory that DVR seeks by this
application to serve by call-and-demand |inousine service. DIl
tinely intervened to oppose DMR s application, arguing that
DVR s proposed extension would illegally interfere with its
authority. ?

On Novenber 19, 2002, a hearing on the application was held
before an ALJ. DMR presented ei ght w tnesses, DIl presented

five witnesses, and seventeen exhibits were admtted into

2 Anot her intervenor, MII| Creek Management Co., LLC, initially

joined DTl in opposing DMR s application. Later, pursuant to an
agreenent between DVMR and MII Creek, DVR restrictively anmended

its application so that it would not interfere with MIIl Creek’s
authority, and MIIl Creek withdrew its intervention.



evidence. After hearing the evidence, the ALJ nade fifty-five
separate and conprehensive findings of fact and prepared a
Reconmended Decision. The ALJ concluded that, under the
doctrine of regul ated nonopoly, DVR had failed to denonstrate
that DTlI’s service in the contested area was “substantially

i nadequate,” and therefore recommended that the Conm ssion deny
DVMR s application. Central to the AL’ s Recommended Deci si on
was its conclusion that DVR had “presented no evi dence that
[DTI] failed or refused to respond to a service request on nore
t han an occasi onal basis.”

DVR filed exceptions wwth the Conm ssion pursuant to
section 40-6-109(2), C R S. (2005), and DTl filed a response to
the exceptions. Neither party challenged the ALJ' s findings of
fact, and the Comm ssion adopted themin their entirety. The
Commi ssi on, however, disagreed with the ALJ’s conclusion that an
appl i cant nust prove specific instances of failure or refusal to
provi de service by the incunbent carrier in order to show
substanti al inadequacy. Considering “the overall context” of
the transportati on needs of southwest Col orado, the Conm ssion
determ ned that DTl is not “ready, wlling, and able” to neet
the area’s needs. Therefore, the Comm ssion concl uded that
DTlI’s service is substantially inadequate and granted DVR s

exceptions and the extension to DMR s CPCN



The Conm ssion based its decision on a nunber of factors.
First, the Comm ssion determ ned that the only transportation
servi ces avail abl e between Purgatory Muntain (including DVR)
and Durango are DTl’s services, DVWR s schedul ed service, and
private (including rental) vehicles. The Comm ssion found
further that, despite “huge growh” in the Durango area —
particularly in the tourist industry surroundi ng Purgatory
Mountain and DMR —DTI has failed to make efforts to provide
tinmely and efficient service to these potential custoners. In
this regard, the Conm ssion noted that in ski season 2001
t hrough 2002, an estimated 20, 000 peopl e needed transportation
between the airport and DVR. O this nunber, DTl transported
only 132 people fromthe airport to DVR and 140 people from DVR
to the airport. The Comm ssion al so observed that, because
DTI’s only base of operations is in Durango, which is twenty-six
mles fromDVR DM guests have to wait at |least forty-five
m nutes for call-and-demand |inousine service from DTl

The business that DTl |oses through its failure to provide
tinmely and efficient service to these potential custoners, the
Comm ssion found, “is directly related to the fact that DTI’s
rates to and from DVR are perceived by the public to be
prohibitively expensive . . . .” For a one-way trip for one
passenger between DMVR and the airport, DTl charges $65; for two

passengers, the trip costs $80. For a one-way trip between DWVR



and Durango for one or two custoners, DTl charges $54. The
Commi ssion considered the testinony of past and present

enpl oyees of DVR that DVR guests generally do not use DTIl’s
transportation services and that guests have cited the cost of
DTl’s services, as well as the long wait tinmes, as the reasons
for their rejection of DTI

The Comm ssion al so concl uded that DTl does not have enough
vehicles or drivers to serve its service area adequately. DTl’s
authority covers 7,000 square mles. However, at the tinme of
t he hearing, the Conm ssion found that DTl had only four
vehicles in operation and two to three drivers working at any
gi ven tine.

The Comm ssion consi dered evidence that the lack of tinely,
efficient, and affordable shuttle service creates safety
concerns on Purgatory Mouwuntain. The Comm ssion noted that many
visitors to DVR come fromout of state and | ack experience in
mount ai n driving, that the highway between Durango and DVR i s
unlit, and that visitors often drive on the highway after
consum ng al cohol either on the nountain or in Durango.

Finally, the Conm ssion noted that La Plata and San Juan
Counti es have made on-call and shuttle service a requirenent for
DVMR s plans to expand over the next ten to twenty years.

Concl udi ng that the inadequacies of DIl’'s service create a



public need for DVR s proposed service, the Conm ssion granted
the extension to DMR s CPCN

DTI filed an application for Rehearing, Reargunent, or
Reconsi derati on pursuant to section 40-6-114(1), C R S. (2005),
whi ch the Conm ssion denied. Thereafter, DTl appeal ed the
Comm ssion’s decision to the district court pursuant to section
40-6-115(1), C R S. (2005). The district court affirnmed the
Comm ssion’ s deci sion, and DTl now requests that this Court
reverse the district court and the Conmi ssion.?

1. Analysis
A. Standard of Review
The standard of reviewin this case is provided by section

40-6- 115, C R S. (2005). See Jarco, Inc. v. Pub. Uils. Conm n,

2 P.3d 116, 118 (Colo. 2000). Under this section, judicial
reviewis limted to the questions of

whet her the comm ssion has regularly pursued its
authority, including a determ nation of whether the
deci sion under review violates any right of the
petitioner under the constitution of the United States
or of the state of Col orado, and whether the decision
of the comm ssion is just and reasonabl e and whet her
its conclusions are in accordance with the evidence.

8 40-6-115(3), C R S. (2005). The Conmm ssion’s findings on
di sputed questions of fact are final and are not subject to

review. |d. § 40-6-115(2).

3 This Court has direct appellate jurisdiction of the district
court’s order pursuant to section 40-6-115(5), C R S. (2005).



B. DVR s Application
The doctrine of regul ated nonopoly governs notor-vehicle

passenger carriers. Yellow Cab Coop. Ass’'n v. Pub. Utils.

Commi n, 869 P.2d 545, 548 (Col o. 1994); Ephrai m Frei ghtways,

Inc. v. Pub. Uils. Conmmin, 151 Colo. 596, 599, 380 P.2d 228,

230 (1963). Under this doctrine, an applicant for authority to
operate a passenger service nust denonstrate that the public

conveni ence and necessity require the service. Yellow Cab, 869

P.2d at 548. \When an existing carrier holds authority in the
territory the applicant seeks to serve, this requires a show ng
both that the existing carrier’s service is substantially

i nadequate and that the public conveni ence and necessity require
the service proposed by the applicant. [|d. An applicant nust

al so denonstrate its fitness to hold the requested authority.

Boul der Airporter, Inc. v. Rocky Mountain Shuttlines, Inc., 918

P.2d 1118, 1121 (Col 0. 1996).
1. The Substantial |nadequacy of DTI’s Service
An applicant for passenger-service authority can
denonstrate the substantial inadequacy of an incunbent carrier
by show ng that the incunbent carrier is not “ready, wlling,
and able at all tinmes to render service to anyone who m ght
demand it . . . .” Ephraim 151 Colo. at 602, 380 P.2d at 232

(enphasis in original); see also Pub. Serv. Co. of Colo. v.

Trigen-Nations Energy Co., 982 P.2d 316, 324 n.9 (Colo. 1999)




(“Acertificate of public convenience and necessity recogni zes a
right to service the custoners of a certificated region, unless
the conpany is not ready, willing, and able to provide the
requested service.”). This requires nore than a show ng that
there is “sufficient business to warrant two certified

carriers.” Donahue v. Pub. Utils. Commin, 145 Col 0. 499, 505,

359 P.2d 1024, 1027 (1961) (internal quotation marks omtted).
Mor eover, an applicant cannot show substantial inadequacy

t hrough “expressions of nere opinion, preference, and desire and
w I lingness to use the services of [the applicant] over the

services of” an incunbent carrier. Pub. Utils. Commn v.

Wei cker Transfer & Storage Co., 168 Colo. 339, 342, 451 P.2d

448, 449 (1969). Instead, the applicant nust show “a general
pattern of inadequate service” on the part of the incunbent
carrier. Ephraim 151 Colo. at 603, 380 P.2d at 232. Wet her
the i ncunbent carrier’s service is substantially inadequate is a
guestion of fact that is to be determ ned by the Conm ssi on.

RAM Broad. of Colo., Inc. v. Pub. Uils. Commn, 702 P.2d 746,

751 (Col 0. 1985).

As not ed above, judicial review under section 40-6-115(3)
islimted to the determ nati ons whether the Comm ssion has
regularly pursued its authority, whether its decision is just
and reasonabl e, and whether its conclusions are in accordance

with the evidence. DTl challenges the Comm ssion’ s concl usion



that its service is substantially inadequate on each of these
grounds for review
a. The Comm ssion Regularly Pursued Its Authority
DTl argues first that the Commssion failed to regularly
pursue its authority by creating a new standard for substanti al

i nadequacy after the hearing. See Colo. Min. League v. Pub.

Uils. Commn, 687 P.2d 416, 418-19 (Colo. 1984) (noting that

the Comm ssion fails to adequately pursue its authority if it
does not apply “the relevant |egislative standards”).
According to DTlI, the Conm ssion adopted a “new | egal standard,
nanely that . . . if a carrier does not transport |arge nunbers
of people, that carrier does not serve the public need and,
therefore, nust be inadequate.”

However, a review of the Comm ssion’s decision reveals
that this is not the standard the Comm ssion enployed. The
Comm ssion made the broader inquiry of whether DTl is ready,
willing, and able to provide transportation to anyone who m ght
request it. Moreover, while the Comm ssion did note the fact
that DTl serves a very small percentage of its potenti al
custoners, this was just one factor anong many that led to the
Comm ssion’s conclusion that DTl is not ready, willing, and able
to nmeet sout hwest Col orado’s transportation needs. As discussed
above, the Conmm ssion based its conclusion on the facts that the

public perceives DTl's rates to be prohibitively expensive, that



there is a mnimumforty-five-minute wait for DTl’s call-and-
demand service to DVMR, and that DTl does not have sufficient
personnel and facilities to serve its 7,000-square-mle
authority. Thus, DTlI’s argunent that the Conm ssion adopted a
new | egal standard nust fail.

In connection with its argunent that the Comm ssion failed
to regularly pursue its authority, DTl asserts that what it
terms the Conm ssion’s adoption of a new | egal standard viol ated
DTlI’s constitutional right to due process. Citing section 40-6-
115(2), C. R S. (2005), which requires the review ng court to
“exerci se an i ndependent judgnent on the |law and the facts” when
“the validity of any order or decision is challenged on the
ground that it violates any right of a petitioner under the
constitution of the United States or the constitution of the
state of Colorado,” DTl urges this Court to conduct an
i ndependent review of the record.

We have previously addressed the scope of review required
by this provision of section 40-6-115(2), and we have concl uded
that the legislature did not intend this section to authorize or
require the review ng court to duplicate the fact-finding and

pol i cy- maki ng processes of the Comm ssion. See Atchison, Topeka

& Santa Fe Ry. v. Pub. Uils. Commn, 194 Colo. 263, 267, 572

P.2d 138, 141 (1977); Pub. Uils. Commin v. Nw. Water Corp., 168

Col 0. 154, 169-72, 451 P.2d 266, 273-75 (1969). Instead, our

10



review under this provisionis |[imted to the inquiries whether
the Comm ssion’s “concl usions were supported by findings of
fact, whether the findings of fact and concl usi ons were based
upon adequat e evi dence, and whet her the comm ssion reached its
deci sion by applying the appropriate constitutional and

| egi slative standards,” Atchison, Topeka & Santa Fe Ry., 194

Col 0. at 267, 572 P.2d at 141, and we will not interfere with
the discretion and judgnent of the Comm ssion, id. Having
conducted this review, we conclude that the Conm ssion did not
adopt a new |l egal standard for substantial inadequacy and
therefore did not violate DTlI’s constitutional right to due
pr ocess.
b. The Conm ssion’s Decision is Just and Reasonabl e

DTlI’s second argunent is that the Conm ssion’s decision
wWth respect to the substantial inadequacy of DTl’'s services is
not just and reasonable. |In determ ning whether a Conm ssion
decision is just and reasonable, this Court considers whether
the decision is wthin the Conm ssion’s authority and has a

rati onal foundation in the facts. News & Film Serv., Inc. v.

Pub. Uils. Commin, 787 P.2d 169, 173 (Colo. 1990). W presune

t hat Conm ssion deci sions are reasonable, and when two equal ly
reasonabl e courses of action are available to the Conmm ssion, we

will not substitute our judgnent for the Conm ssion’s. Contact-

11



Col orado Springs, Inc. v. Mbile Radio Tel. Serv., 191 Col o.

180, 183, 551 P.2d 203, 205 (1976).

DTl argues that the Comm ssion’s substantial -i nadequacy
anal ysis i s unjust and unreasonabl e because it focuses on
i nproper considerations. Specifically, DTl argues that the
Comm ssion was not authorized to consider DTlI’s rates in this
anal ysis. |In support of this argunent, DTl quotes a concurrence
to a Conm ssion decision that denied in part an application for
transportation authority where the Conmm ssion found that an
existing carrier was providing adequate service. That
concurrence stated that “it matters not” in the substantial -
i nadequacy analysis “that a conpany may offer . . . |esser

prices.” See In the Matter of the Application of Boul der

Express, LLC, Doing Busi ness as Boul der Express Shuttle, for

Per manent Authority to Conduct Operations as a Common Carrier by

Motor Vehicle for Hre, Docket No. 02A-412CP, “Order Denying

Exceptions,” Dec. No. (C03-1045, Aug. 13, 2003 (Chairnman Sopki n,
concurring).

Al though an applicant’s ability to provide “lesser prices”
may not always justify a finding of substantial inadequacy, the
Comm ssion acted well within the bounds of justice and reason in
considering DTl’s rates in this case. The Comm ssion’s
concl usion was not that DVR could offer “lesser prices” than

DTl’s, but that “DTl’s services are priced so high as to be

12



tantanount to a denial of service to the tourist popul ation
requiring transportation to and from DVR "
This conclusion is consistent with this Court’s analysis in

Town of Fountain v. Public Utilities Conm ssion, in which we

uphel d a Comm ssion decision that granted a portion of one
public utility' s electrical-service territory to another
utility. 167 Colo. 302, 310, 447 P.2d 527, 531 (1968). 1In
uphol di ng the Conm ssion’s determ nation that the inadequacy of
the incunbent utility’'s service justified the transfer of
authority, we noted that many residents of the incunbent’s
territory had no electrical service, that this was because “they
could not afford the excessive financial burden of the
contributions in aid of construction [of new electrical |ines]
required by [the incunbent],” and that the contributions

requi red by the incunbent “were so large as to be tantanount to
a denial of service to these potential consumers.” |d. The
Comm ssion’s conclusion in the instant case that DTI’s high

rates effectively deny service to potential custoners is

anal ogous to our decision in Town of Fountain, and this

conclusion is therefore wthin the Conm ssion’s authority to
interpret the doctrine of regul ated nonopoly.

DTl attenpts to distinguish Towmm of Fountain by noting that

in the instant case the Comm ssion, when it granted DTI’s

authority, approved DTl’s rates. DTl’s argunent is that it is

13



unj ust and unreasonable for the Comm ssion to use DTl’s rates as
evi dence of substantial inadequacy when the Conm ssion has
previ ously approved those rates. This argunent is unpersuasive,
however, because it fails to recognize the difference between
the Comm ssion’s purposes in regulating common-carrier rates and
in granting transportation authority.

The Comm ssion’s purpose in regulating rates is “to protect
consuners while affording nonopoly status to the utility

provider.” Pub. Serv. Co. of Colo. v. Pub. Uils. Conmn, 26

P.3d 1198, 1204 (Colo. 2001). To further this purpose, the
Comm ssi on endeavors to “set rates which protect both: (1) the
right of a public utility conpany and its investors to earn a
rate of return reasonably sufficient to maintain the utility's
financial integrity; and (2) the right of consuners to pay a
rate which accurately reflects the cost of service rendered.”

Col orado-Ute Elec. Ass'n, Inc. v. Pub. Utils. Commin, 760 P.2d

627, 642 (Colo. 1988). Thus, the Conm ssion approves rates when
they reflect the utility s operating costs plus a reasonable

profit. See also Pub. Serv. Co. of Colo., 26 P.3d at 1204-05;

Ohio & Colo. Snelting & Refining Co. v. Pub. Uils. Commin, 68

Col 0. 137, 146, 187 P. 1082, 1086 (Col 0. 1920) (“The
unquestioned rule of lawis that what the utility conpany is
entitled to demand in the matter of rates, in order that it my

have just conpensation, is a fair return upon the reasonabl e

14



value of its property at the tinme it is being used for the
public.”).

By contrast, the Comm ssion’s purpose in granting
transportation authority is to ensure that the public’s

transportation needs are nmet. See, e.g., Yellow Cab, 869 P.2d

at 548; Ephraim 151 Colo. at 599, 380 P.2d at 230-31. |If the

i ncunbent carrier’s rates are so high as to anount to a deni al

of service, as the Comm ssion found in this case, the Conm ssion
nmust consider this fact in determ ning whether the carrier’s
service is substantially inadequate; this is so regardl ess of
the Comm ssion’s earlier determnation that the rates guaranteed
the carrier a reasonable rate of return. To hold otherw se
woul d prevent the Comm ssion fromfulfilling its purpose of
ensuring that adequate transportation is available to the
public. Therefore, the Comm ssion did not act unjustly or
unreasonably in using approved rates as evidence that DTl’s
services are substantially inadequate.

As a final argunent that the Comm ssion’s decision is not
just and reasonabl e, DTl contends that the Conm ssion
erroneously placed the burden on DTl “to denonstrate it wll
have ot her bases of operations, nore vehicles, nore staff, and
additional services . . . .” This argunment m scharacterizes the
Comm ssion’s decision. The Conmm ssion did not place the burden

of proof on DTI. |Instead, consistent with this Court’s case

15



| aw, the Comm ssion was convinced by DMR s proof of DTI’s
substantial inadequacy and unconvinced by DTlI’s attenpts to

rebut that proof. See Ephraim 151 Colo. at 601, 380 P.2d at

231-32 (noting that where an applicant’s evidence tended to
prove the existing carrier’s substantial inadequacy, “it was
i ncunbent upon [the existing carrier] to rebut this evidence”).

c. The Comm ssion’s Conclusions are in Accordance
with the Evidence

DTI’s third argunment is that the Conm ssion’s concl usions
are not in accordance with the evidence. Before addressing this
argunent, it wll be useful to review what Col orado | aw requires
for a decision on substantial inadequacy to be “in accordance
with the evidence.” A Conmi ssion decision is in accordance with
the evidence if it is supported by “substantial evidence.”

Boul der Airporter, 918 P.2d at 1121. Substantial evidence

“means such rel evant evidence as a reasonabl e person's m nd

m ght accept as adequate to support a conclusion . . . it nust
be enough to justify, if the trial were to a jury, a refusal to
direct a verdict when the conclusion sought to be drawmn fromit

is one of fact for the jury.” Pub. Serv. Co. of Colo., 26 P.3d

at 1205 (quoting Gty of Boulder v. Pub. Uils. Commin, 996 P.2d

1270, 1278 (Col o. 2000)).
The Comm ssion is authorized to consider a broad range of

evi dence in determ ning whether an incunbent carrier’s service

16



is substantially inadequate. The public-utilities statute

provides that “[e]very public utility shall furnish, provide,
and mai ntain such service, instrunentalities, equipnment, and
facilities as shall pronote the safety, health, confort, and
conveni ence of its patrons, enployees, and the public, and as

shall in all respects be adequate, efficient, just, and

reasonable.” 8 40-3-101(2), C R S. (2005) (enphasis added).
Consistent with this statute, this Court has observed that
“public conveni ence and necessity nmay be established by any

rel evant evidence,” Contact-Colorado Springs, 191 Colo. at 183,

551 P.2d at 205, and we have expressly approved the Comm ssion’s
consideration of the incunbent carrier’s schedul es, the speed
and efficiency of its services, and the quality of its
facilities, organization, equipnment, and personnel. See
Ephraim 151 Colo. at 602, 380 P.2d at 232.

In light of this |law, we are convinced that the
Comm ssion’s decision that DTl’s service is substantially
i nadequate is supported by substantial evidence. As discussed
above, the Comm ssion relied on the AL)'s fifty-five separate
and conprehensive findings of fact, which were based on the
testinmony of thirteen wi tnesses and seventeen adm tted exhibits.
The Comm ssion identified a pattern of serious inadequacy in
DTI's service, basing its conclusion on the facts that the

public perceives DTl's rates to be prohibitively expensive, that

17



DTl requires at least forty-five mnutes to provide call -and-
demand service to DVR, and that DTl has insufficient personnel
and equi pnment to serve its extrenely |arge service area.

Despite the several bases for the Conm ssion’s concl usion,
DTl maintains that it is not supported by substantial evidence.
DTl offers several theories in support of this argunent. First,
DTl argues that the fact that DVR proved few, if any, instances
in which DTl failed or refused to respond to a call for service
precludes a finding of substantial inadequacy. This is the
argunent that persuaded the ALJ to recommend that the Conm ssion
deny DMR s application. The Conm ssion, however, found this
argunent unpersuasive, concluding that “DTlI’s insistence that it
‘“has always answered the call’ for transportation services is
render ed neani ngl ess when one considers the unrefuted fact that,
at least with respect to a large portion of the public DTl has
been granted the exclusive right to serve, very few people are
calling.”

Nei t her DTl nor the ALJ was able to point to any rul e of
| aw t hat provides that the Conm ssion may not make a finding of
substanti al inadequacy in the absence of evidence that the
i ncunbent carrier has failed or refused to provide service to a
requesting custoner. On the contrary, as discussed above, the
public-utilities |law authorizes the Comm ssion to consider a

broad range of factors in its substantial -i nadequacy anal ysi s.

18



G ven the deference we accord the Conm ssion’s factual and
policy determnations, it would be inappropriate for this Court
to conclude that one factor —that DWVR showed few if any
instances of DTl’s failure or refusal to provide service —

out wei ghs the several other bases for the Conmi ssion’s

conclusion. See Pub. Serv. Co. of Colo. v. Trigen-Nations

Energy Co., L.L.L.P., 982 P.2d 316, 322 (Colo. 1999) (“W adhere

to the proposition that the | egislature contenplated that the
review ng court, since it does not have the aid of a staff and
the expertise of the PUC, should not undertake to duplicate the
eval uation and judgnent processes followed by the PUC in

arriving at its decision.”) (quoting Atchison, Topeka & Santa Fe

Ry., 194 Colo. at 267, 572 P.2d at 141).

Anot her theory that DTl offers in support of its argunent
that the Conm ssion’s decision is not supported by substanti al
evidence is that the Conm ssion gave undue weight to the fact
that DTl does not maintain a base of operations at DMR As
| egal support for this argunent, DTl directs the Court to Rocky

Mountain Airways, Inc. v. Public Uilities Conm ssion, in which

this Court overturned the Commi ssion’s granting of a CPCNto a
common carrier by aircraft after concluding that the Conm ssion
erred in determining that the incunbent carrier’s service was
substantially inadequate. 181 Colo. 170, 176, 509 P.2d 804, 807

(1973). In comng to our holding in Rocky Mountain A rways, we
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rejected the applicant’s argunent that the incunbent’s service
was substantially inadequate because it did not have an aircraft
permanently | ocated at a particular airport. W quoted with
approval a dissenting Conmm ssioner’s statenment that “[t]his
Comm ssi on has never indicated by rule or otherw se that the
abstract proposition of maintaining an aircraft permanently at
each of an operator’s authorized bases of operations is an
essential ingredient to adequate call and demand service.” |d.
at 175, 806.

DTl argues that, just as there was no substanti al

i nadequacy in the incunbent carrier’s failure to maintain an

aircraft at a particular airport in Rocky Muntain A rways,

there is no substantial inadequacy in DTlI’s failure to maintain
a base of operations at DVR. For two reasons, this argunent is
unpersuasive. First, the public’s needs and expectations with
respect to call-and-demand ground transportation froma nountain
resort are very different fromthe public’ s needs and
expectations wth respect to transportation by aircraft.

Second, and nore inportantly, our conclusion in Rocky Muntain

Airways was grounded in the fact that there was no evidence that
the service of the incunbent carrier suffered by reason of its
failure to maintain an aircraft at the airport. See id. at 175,
806 (quoting dissenting Conm ssioner). By contrast, the

Conmmi ssion in the instant case concluded that DTl's failure to
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mai ntai n a base of operations at DVR contributes to a serious
deficiency in DTl’s services: the forty-five-mnute wait tine

for call-and-demand service from DVR  Therefore, Rocky Muntain

Al rways does not conpel the conclusion that the Conm ssion’s
decision in this case is not supported by substantial evidence.
DTI’s final challenge to the sufficiency of the evidence
underlying the Comm ssion’s decision is that the Conm ssion gave
undue wei ght to hearsay evidence concerning the public’s
perception of DTl’s prices and wait tinmes. Conm ssion hearings
are not governed by the technical rules of evidence, § 40-6-
101(4), C. R S. (2005), and this Court has observed that
Comm ssion decisions that rely in part on hearsay are not for

that reason invalid. Contact-Colorado Springs, 191 Col 0. at

183, 551 P.2d at 205. The Conmm ssion’s conclusion wth regard
to the public’ s perception of DIl’s services was based not only
on hearsay, but on DTlI's rates and service records, as well as
the testinony of a permanent resident of DVR that he woul d use
cal |l -and-demand shuttle service fromDVR if it were reasonably
priced. “The PUC decides what weight to give to the evidence,”
RAM Broad., 702 P.2d at 750, and we are satisfied that the
Commi ssion’s decision is supported by substantial evidence, even
if some of that evidence is arguably hearsay.

For the above reasons, the Comm ssion did not err in

determning that DTl’s service is substantially inadequate.
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2. The Public Need for DVR s Proposed Service
Along with the substantial inadequacy of the incunbent
carrier’s service, an applicant for a CPCN nust prove that the
public conveni ence and necessity require the applicant’s

proposed service. Boulder Airporter, 918 P.2d at 1121. Because

DVR s proposed call -and-demand service is intended to fill the
gap left by the deficiency in DTl’s service, the Comm ssion’s
subst anti al -i nadequacy anal ysis al so supports its finding of
public need for DVR s proposed service. See id. (“A
determ nation of public need . . . is tied to an inquiry into
substantial inadequacy.”). Particularly supportive of the
Comm ssion’s conclusion that the public conveni ence and
necessity require DVR s proposed service are the facts that 1)
of the 20,000 yearly visitors to the Durango-La Plata airport,
| ess than 300 utilized DTI's services for transportation to or
fromDVR, and 2) the devel opnent agreenent between La Plata and
San Juan Counties and DVR requires the availability of on-cal
and shuttle service. The Comm ssion did not err in its analysis
of the public need for DVMR s services.
3. DWs Fitness to Provide its Proposed Service
An applicant for transportation authority nust denonstrate

its fitness to hold that authority. Boulder Airporter, 918 P.2d

at 1121. The Conm ssion, after hearing testinony on DV\R s

access to capital and human resources as well as the fact DWR
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al ready runs a schedul ed-transportation service, concluded that
“DVMR is both operationally and financially fit to provide the
service it proposes in its application.” The Court perceives no
basis in the record to disturb this concl usion.
I11. Conclusion

In sum we conclude that the Conmm ssion has regularly
pursued its authority, that the Conm ssion’s decision is just
and reasonable, and that its conclusions are in accordance with

the evidence. Accordingly, we affirmthe order of the district

court.
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