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No. 04SA382, Tatumv. People, ex rel. Sinpson and Wtte, — Water
Matter — Suitable and Proper Headgate — section 37-84-112(1),
C. R S. (2005) - Enforcenent Action — section 37-92-503, C. R S
(2005)

In this per curiamorder, the suprene court affirnms the
water court’s July 9, 2004 order enjoining Appellant, Jim Tatum
fromfurther violating section 37-84-112(1), C R S. (2005), by
failing to maintain a suitable and proper headgate at the point
of diversion of the Dolores Duran Ditch. The Ofice of the
State Engi neer inspected the ditch and discovered that it was
diverting water in excess of its decreed anmobunt. Attributing
that fact to the lack of a controllable river headgate, the
state engi neer ordered Appellant to install a controll able and
| ockabl e headgate in conpliance with section 37-84-112(1). Wen
Appellant failed to conply with the order, the state engi neer
sought injunctive relief in the water court. After holding an
evidentiary hearing, the water court found Appellant in
vi ol ation of section 37-84-112(1) and consequently ordered him
either to conply with the state engineer’s order or breach a

hole in the ditch. Because there is sufficient evidence in the


http://www.courts.state.co.us/supct/supctcaseannctsindex.htm
http://www.cobar.org.

record to support the water court’s determ nation that Appellant
was in violation of section 37-84-112(1), the suprene court

affirnms the water court’s July 9, 2004 order
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This is an appeal froman order of the D strict Court,
Water Division 2 (water court) enjoining Appellant, Jim Tatum
fromcontinuing to violate section 37-84-112(1), C R S. (2005),
by failing to maintain a suitable and proper headgate at the
poi nt of diversion fromthe Purgatoire R ver into the Dol ores
Duran Ditch. Because the evidence in the record is sufficient
to support the water court’s findings, we affirmthe water
court’s order

I

On July 2, 2003, the Ofice of the State Engineer (state
engi neer) conducted a field inspection of the headgate to the
Dol ores Duran Ditch (Ditch) at its point of diversion fromthe
M ddl e Fork of the Purgatoire River. The inspection reveal ed
that the Ditch was permtted to divert water fromthe river
above its decreed anmounts due to “the lack of a controllable
river headgate.” The inspection also found that “installation
of a controllable river headgate on the river may be difficult”
because the point of diversion was a swanp area. The state
engi neer determned as a result of the inspection that Tatum was
in violation of section 37-84-112(1) for failing to nmaintain a
sui tabl e and proper headgate sufficient to control the Ditch’'s
inflow of water. Therefore, on July 9, 2003, the state engi neer
ordered Tatumto install a controllable and | ockabl e headgate at

t he decreed point of diversion or a wastegate and waste ditch



above the existing neasuring flunme in accordance with section
37-84-112(1).

Nearly seven nonths later, in January 2004, the state
engi neer returned to inspect the Ditch, but found that Tatum had
failed to conply with its July 9, 2003 order. Consequently, the
state engineer filed a conplaint in the water court seeking,
inter alia, injunctive relief enjoining Tatum from further
violating section 37-84-112(1).

The water court held an evidentiary hearing on the matter
and on July 9, 2004, granted the state engineer’s relief.
Al t hough the water court acknow edged that the headgate was
“workable,” it determ ned that the headgate and wastegate “no
| onger serve the purpose of controlling the water in the ditch
as the ditch has fallen into a state of disrepair.” The court
found that Tatum hinself acknow edged that the headgate all owed
himto divert water in excess of his decreed anpbunt. Hence, the
court found Tatumin violation of section 37-84-112(1) and
ordered himto either conply with the state engi neer’s order, or
breach a hole in the Ditch so that all diverted waters could be
returned to the Purgatoire River

Tat um subsequently filed the present appeal in this court.
Al t hough he asserts a host of challenges to the water court’s
order, the essence of Tatumis position is that the water court

erred in finding himin violation of section 37-84-112(1).



[
This is an enforcenent action initiated by the state
engi neer in the water court pursuant to section 37-92-503,
C.RS. (2005). This court has direct appellate review
jurisdiction over water matters pursuant to Article VI, section
2(2) of the Colorado Constitution, section 13-4-102(1)(d),

C.RS (2005, and CA R (1)(a)(2). See Colorado G ound Water

Commin v. N. Kiowa-Bijou Gound Water Mgnt. Dist., 77 P.3d 62,

69 n.6 (Colo. 2003); Gty of Sterling v. Sterling Irrigation

Co., 42 P.3d 72, 74 (Colo. App. 2002).

Tatum asserts a nunber of contentions attacking the water
court’s finding that he was in violation of section
37-84-112(1). However, because the water court’s findings are
supported by the record, we conclude that Tatunis argunents are
w thout nerit.

The water court’s factual findings are binding “on appeal
‘unl ess they are so clearly erroneous as to find no support in

the record.”” In re Application for Water Rights of the Gty of

Black Hawk v. City of Central, 97 P.3d 951, 956 (Col 0. 2004)

(quoting In re G bbs, 856 P.2d 798, 801 (Colo. 1993)).

Section 37-84-112(1) requires the owner of an irrigation
ditch to install and maintain at the point of intake a suitable
and proper headgate to control the water at all ordinary stages.

See Boulder & Larinmer County Irrigating & Mg. Ditch & Reservoir




Co. v. Culver, 63 Colo. 32, 36, 164 P. 510, 512 (1917). The

statute provides in relevant part:

The owners of any irrigation ditch . . . taking water
fromany stream shall erect where necessary and

mai ntain in good repair, at the point of intake of
such ditch . . . , a suitable and proper headgate of
hei ght and strength and with enbanknments sufficient to
control the water at all ordinary stages

8§ 37-84-112(1). The statute also requires an owner to instal
and nmaintain a suitable and proper neasuring flume and wastegate
in connection with the ditch. Id.

A headgate nmust be sufficient to control the waters

entering a ditch. See Seven Lakes Water Users’ Ass’'n v. Fort

Lyon Canal Co., 89 Colo. 515, 521, 4 P.2d 1112, 1114 (Col o.

1931). It is the duty of every person taking water from an
irrigation ditch, upon finding that he is receiving nore water
fromthe ditch through his headgate or any ot her neans
what soever, to take imedi ate steps to prevent nore water from
entering the ditch than that to which he is entitled. See
§ 37-84-125, C R S. (2005).
11

In the present case, the water court determ ned that Tatum
was in violation of section 37-84-112(1) because the headgate
was unable to control the flow of water into the Ditch. The
record indicates that on June 16 and July 1, 2004, the water

court held an evidentiary hearing at which Tatumtestified that



hi s headgate was capable of controlling water flow ng around it
at all ordinary stages. Although this testinony was
corroborated by anot her defense witness, the water court heard
testinony fromthree other w tnesses indicating that although

t he headgate was functional, it was unsuitable because it failed
to control the inflow of water around it. Indeed, the water
comm ssi oner, the division engineer, and the assistant division
engi neer all testified that the headgate was unsuitable for
controlling the water flowing around it because it was | ocated
in a swanp area.

The water comm ssioner testified that he inspected Tatum s
headgat e and observed that it failed to control the water
flow ng around it because it was situated in a swanp area. The
wat er comm ssioner stated that water flowed around the headgate
for a distance of 75 yards and that Tatum acknow edged this
probl em and agreed to correct it by installing a suitable
wast egat e.

The water conm ssioner’s testinony was consistent with that
of the division engineer who testified that he tw ce inspected
the Ditch and found that neither the headgate nor the wastegate
were effectively controlling the excess inflow of water. The
di vision engineer testified that Tatumsent a letter to the

state engineer indicating his intent to conply with the state



engi neer’s order. As recognized by the water court, Tatums
| etter acknow edges the violation. The letter states:

The headgate is | ocated sone di stance upstreamfrom ny

measuring flume. It is in a very swanpy, inaccessible

spot and [the water conm ssioner] and | agreed that |
woul d put in a dunp box close to ny neasuring flunme to

di vert excess water back into the river. | previously

asked your office to provide ne with the anmount of

wat er your office clains | amentitled to .

The water court’s determ nation is also supported by the
testimony of the assistant division engineer who testified that
t he banks around the headgate were inadequate to prevent water
fromentering the Ditch during normal flows. He explained that
al t hough the headgate was fully closed, the flowinto the Ditch
was com ng around the headgate structure because it was not
properly designed and constructed to neet the requirenents of
section 37-84-112(1).

The water conm ssioner, division engineer, and assistant
di vision engineer all testified that the headgate was unsuitable
to control the flow of water entering the Ditch and that this
situation violated section 37-84-112(1). The evidence indicates
that excess flowinto the Ditch occurred during ordinary stages
and that although there was a sluice pipe installed in the

Ditch, it failed to neet the standards of a suitable wastegate

pursuant to section 37-84-112(1).



|V

Thi s evidence supports the water court’s finding that Tatum
was in violation of section 37-84-112(1). The record clearly
i ndi cates that although a headgate was present at the point of
diversion, it nonetheless failed to serve its function to
control the inflow of water at all ordinary stages. Gyven this
evi dence, the record anply supports the water court’s concl usion
that Tatumwas in violation of section 37-84-112(1).

Accordingly, we affirmthe water court’s July 9, 2004 order.



