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No. 04SA381, Vaughn v. People — Water Law — Diversion —
Statutory Penalties — Vicarious Liability

Vell owner M chael Vaughn appealed directly to the suprene
court froma judgnment of the water court assessing a nonetary
penal ty against himfor diverting ground water contrary to a
valid order of the division engineer. After ordering the
di sconti nuance of any further diversions from Vaughn's well, the
state and division engi neers brought an action in the nane of
t he Peopl e agai nst Vaughn, seeking injunctive relief and civil
penal ties authorized by statute for violation of such an order.
The water court found a permanent injunction unnecessary but
fi ned Vaughn $1, 400 for unauthorized punpi ng and awarded t he
Peopl e costs, including attorney fees.

The suprenme court affirnmed, holding that a ground water
rights owner or user whose well is punped with his authorization
is a “person who diverts ground water” wthin the nmeani ng of
section 37-92-503(6)(a), C R S. (2003), and that the People

presented sufficient evidence that either Vaughn or famly
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menbers with his authorization continued punping after being

ordered not to do so.
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M chael Vaughn appealed directly to this court froma
j udgnment of the water court assessing a nonetary penalty agai nst
himfor diverting ground water contrary to a valid order of the
di vision engineer. After ordering the discontinuance of any
further diversions from Vaughn’s well, the division engineer,
along with the state engi neer, brought an action in the nanme of
t he Peopl e agai nst Vaughn, seeking injunctive relief and civil
penal ti es authorized by statute for violation of such an order.
The water court found a permanent injunction unnecessary but
fi ned Vaughn $1, 400 for unauthorized punpi ng and awarded t he
Peopl e costs, including attorney fees.

Because the Peopl e presented sufficient evidence to support
the water court’s finding that Vaughn diverted ground water
within the nmeaning of section 37-92-503(6)(a), C. R S. (2003),
contrary to the division engineer’s order, its judgnent is
af firnmed.

l.

Pursuant to the authority granted them by section 37-92-

503, C.R'S. (2003),' the state and division engi neers brought an

action in the Water Court for Water Division 1 against M chael

! The current version of this statute is identical to the 2003
version. \Wile subsection 8 37-92-503(8) was added effective
May 1, 2003, the same subsection was repealed the follow ng year
effective April 7, 2004. Ch. 218, sec. 3, § 37-92-503, 2003
Col 0. Sess. Laws 1509, 1511-12; Ch. 110, sec. 4, 8 37-92-503,
2004 Col 0. Sess. Laws 361, 362.



Vaughn. The conpl aint all eged violations of the division
engi neer’ s order requiring Vaughn to discontinue diverting from
a permtted well he owned, and it sought an injunction against
further violations, civil penalties for past violations, and
costs, including attorney fees. |In Cctober 2004, the matter was
tried to the court.

In support of the state’'s theory that Vaughn or nenbers of
his famly continued using the well to irrigate their 2003
alfalfa crop in violation of a valid order, it presented the
testinony of the division engineer and a nenber of his staff;
the water comm ssioner for the district; and a nmanager of an
organi zation that supplies augnentation water for the out-of-
priority use of its nenbers’ wells, called G oundwater
Appropriators of the South Platte. The People presented direct
evi dence of the order and its posting, of notification by mai
to the defendant, and of inspections indicating substantial use
of the well after the order was posted; but the state s evidence
of the particular persons who physically operated the well and
of the specific use nade of the water was all circunstantial.

Vaughn testified hinself and was the only wtness for the
defense. He did not dispute, and in fact stipulated to, the
validity of the order and conpliance with statutory notice
requi renents, but he denied having any actual know edge of the

order or the continued use of his well. Wile he suggested



ot her possible explanations for the punping of the well, his
theory of defense was sinply that the statute inposes liability
only upon the person who actually turns the well punp on. He
argued to the court that the People failed to present any
evi dence that he did so personally, or even that a nenber of his
famly did so.

The water court ruled orally and several weeks |ater issued
a witten clarification. |In its ruling, the court highlighted a
nunber of its factual findings. Anmong them the court indicated
t hat Vaughn owned the subject well and through the 2002 grow ng
season used it to irrigate, with a pivotal irrigation system a
parcel of his land producing alfalfa. In early 2003,
G oundwat er Appropriators of the South Platte sent Vaughn a
letter warning himthat its water supplies m ght becone
unavai | abl e because of changes in the legal situation in the
South Platte River Basin. |In March the division engineer
notified Vaughn that an order to discontinue diverting would be
i ssued and that violation of that order mght result in
penalties. Finally, the division engineer issued a |egal and
val i d discontinuance order,? and on April 28, 2003, the water
comm ssioner posted it on the power neter for the well, in

accordance wth statutory requirenents.



During inspections conducted in July and Novenber, the
wat er comm ssi oner di scovered that the well was still being
used, and fromthe power neter readings, engineers of the
di vision cal cul ated that approximtely 6,239,000 gall ons of
water, nore than 18 acre-feet, nust have been punped after the
posting of the order to discontinue. |If the well had been
punpi ng 24 hours a day, this would have taken seven and a
quarter full days. Power conpany records further indicated that
significant anmobunts of punping occurred in each of five nonthly
periods fromthe mddle of May until the m ddl e of Cctober, and
Vaughn paid each of the nonthly utility bills w thin days.

The court found that the well was clearly being punped in
violation of the engineer’'s order. Fromcircunstantial evidence
it also found that Vaughn was actually aware of the order, and
under these particular circunstances he could not have been
unaware of punping in violation of the order or what was
happening to the six mllion gallons of water. In |light of
Vaughn’ s adm ssion that he del egated the production of the
alfalfa crop to his children and the irrigation of his fields to
his father, in conjunction with the absence of any credible
evi dence of theft, or any diversion w thout his authorization,

the court found that Vaughn or a famly nenber nust have punped

2 The order read, in part: “The owner/user of this well is
ordered not to divert any water . . . . Use of this well is in



the water and that even if the latter were the case, Vaughn
woul d be liable for violating the order according to a
princi pal -agent theory.

Al t hough it found that Vaughn’s subsequent disabling of the
wel | made a permanent injunction against continued violations
unnecessary, the water court inposed the requested nonetary
penalty of $1,400. It also held Vaughn responsible for the
costs of the proceedings, including the People's attorney fees,
in accordance with the statute.® Vaughn appealed directly to
this court, asserting that the unanmbi guous | anguage of the
statute inposes liability only on the individual who personally
turns on a well punp in violation of an order not to do so; and
in any event, the People failed to prove that either he or
soneone acting as his agent actually punped the well.

.

Al though not crimnal in nature, the penalty authorized in
section 37-92-503(6)(a), and inposed by the water court in this
case, is entirely a creature of statute. Precisely what
constitutes sanctionabl e conduct under this provision, and
whet her an owner or user of water rights can be vicariously
liable for the conduct of others, are therefore matters of

legislative intent. Wthin constitutional limtations, which

viol ation of [Colorado statutes].”



have not been drawn into question here, the behavior subject to
this civil penalty is determned by interpretation of the
statutory provisions thensel ves.

Upon non-conpliance with an order mandating partial or
total discontinuance of any diversion, see 8 37-92-502(1), (2),
C.R S. (2005), section 37-92-503, C R S. (2005), inposes a duty
on the state and division engineers to apply for an injunction
enj oi ning the person to whomthe order was directed fromfurther
violations, and it makes clear an intent that contenpt sanctions
puni sh any viol ation of such an injunction. 8 37-92-503(1),

(4). In addition, subsection (6) mandates civil penalties for a
range of conduct involving ground water and well operation. In
particul ar, subsection (6)(a) provides that:

Any person who diverts ground water contrary to a
valid order of the state engineer or division engineer
i ssued pursuant to section 37-92-502, in violation of
a plan approved pursuant to rules and regulations
adopted by the state engineer, or otherwise in
violation of rules and regulations adopted by the
state engineer to regulate or neasure diversions of
ground water shall forfeit and pay a sumnot to exceed
five hundred dollars for each day such violation
conti nues.

Central to the defendant’s assignnment of error are the
words, “[a]ny person who diverts.” Although “person” and

“divert” are both commonly used terns, they have particul ar

significance for the acquisition and regulation of water rights

3 The People subnmitted a bill of costs including over $38,000 in



inthis jurisdiction and both are therefore specifically defined
for purposes of the “Water Ri ght Determ nation and
Adm ni stration Act of 1969.” Title 37, article 92, Col orado
Revi sed States. Unless the context requires otherw se, when
used in article 92 the term “person” refers not only to an
i ndi vidual, or natural person, but also to legal entities, both
public and private, including partnerships, corporations,
muni ci palities, the state, and even the nation. 8§ 37-92-103(8),
C.R S. (2005).% The term“divert,” refers to removing water from
its natural course or |ocation by neans of sonme structure or
device, like a well or punmp. § 37-92-103(7), C.R S. (2005).°
Defined this way, the words of subsection (6)(a) cannot be
understood to restrict the inposition of liability to natural
persons physically acting to punp the well, nuch | ess exclude
any broader readi ng as unreasonable. Wen the term*®“person” is
defined to include not only individuals but also public and
private entities, it designates sone “persons” that are

definitionally incapable of perform ng physical acts except

attorney fees.

4 ““person’ means any individual, a partnership, a corporation, a
muni ci pality, the state of Colorado, the United States, or any
other legal entity, public or private.” § 37-92-103(8), C.R S.
(2005).

“Diversion’ or ‘divert’ neans renoving water fromits natura
course or location, or controlling water in its natural course

or location, by neans of a ditch, canal, flune, reservoir,

bypass, pipeline, conduit, well, punp, or other structure or
device[.] . . .” 8§ 37-92-103(7), C R S. (2005).



t hrough the conduct of representatives who are natural persons.
Simlarly, the term*“divert” is statutorily defined in terns of
the relocation of water by neans of a structure or device,
rather than acts, either exclusively or even typically, limted
to human conduct. Nothing about the notion of bringing ground
water to the surface of the earth by neans of a well or other
devi ce suggests the physical act of turning an electric swtch,
as di stinguished fromordering or authorizing the operation of a
well by others; and if it did, consistent usage would at one and
the same tine preclude public and corporate entities from
acquiring water rights by diverting and applying water to a
beneficial use.

Far fromrequiring otherwi se, the context in which the
| egi sl ature has used these words nmakes cl ear that they nust be
gi ven the sane neaning as el sewhere throughout the Act. Section
37-92-503 is entitled “Enforcenent” and provides for the
enforcenent of the state and division engineers’ orders issued
pursuant to the precedi ng section of this conprehensive
statutory schene. The engineers are charged with the
adm nistration, distribution, and regul ation of the waters of
the state. § 37-92-501(1), CRS. (2005). In furtherance of
those duties, they are tasked with issuing orders to the owners
and users of water rights to prevent waste or injury to other

wat er rights having senior priorities. 8§ 37-92-502(1),(2).



In addition to the injunctive relief prescribed el sewhere,
subsection (6)(a) provides for civil penalties (in the form of
fines paid to the state treasury) for each day of violation, to
ensure conpliance with such orders regarding ground water. 8
37-92-503(6)(a). (Separate private actions for treble damages,
by persons whose busi nesses or property are danaged, are
permtted agai nst any person who viol ates an order issued
pursuant to section 37-92-502. § 37-92-504, C. R S. (2005).)
Along with surface rights, upon which they inpact, rights to
tributary ground water and the nmethods for acquiring themare
hi ghly regul ated by both the water courts and the state and
di vi sion engi neers, see § 37-92-102, C.R S. (2005); and it is
t he owners and users of these ground water rights to whom
di sconti nuance orders are authorized, § 37-92-502(1).

In light of the broader regulatory schene of which
subsection (6)(a) is a part, and the specific orders its civil
penal ties were designed to enforce, there would have been little
point in giving the terns “person” and “divert” different or
narrower meani ngs than they have throughout the scheme. See

Martinez v. People, 69 P.3d 1029, 1031 (Col o. 2003) (all parts

of conprehensive regul atory schene shoul d be given consi stent
effect). Apart fromthe sheer difficulty of discovering
preci sely when and by whoma well punp was actually turned on,

cf. United States v. Balint, 258 U S. 250, 254 (1922)




(acknow edgi ng probl ens of proof as legitimate factor in
constructing regulatory nmeasures to avoid social evils), such an
i npractical construction would be inconsistent with the primary
purpose of the statutory schenme, to deter permtted wells from
being used in violation of discontinuance orders and to the

detrinment of senior rights. Cf. United States v. Dotterweich

320 U. S. 277 (1943) (construing the words “any person” under
federal Food, Drug, and Cosnetic Act to inpose vicarious
liability where necessary to avoid eviscerating the statute of
its purpose).

The context in which the terns “person” and “divert” are
used here would therefore demand an interpretation including
liability for the physical acts of others, even if they were not
al ready statutorily defined in such broad | anguage. To resolve
t he appeal before us, however, it is unnecessary to determ ne
the full extent to which the | egislature intended an owner or
user’s liability to be either vicarious or strict. In light of
the water court’s specific findings, it is enough that the
statute inposes liability on an owner or user of water rights,
to whom an order to discontinue was validly issued pursuant to
section 37-92-502, whose well continues to be used with his

aut hori zati on.

10



Al t hough the water court made reference to a “principal -
agent theory,” it made no attenpt to characterize violation of
the engineer’s order as tortious conduct or to inport concepts
of vicarious liability devel oped for other purposes, in other
contexts. It used the termsolely to indicate that Vaughn woul d
be vicariously liable for punping by famly nmenbers under the
ci rcunstances of this case. Because Vaughn adm tted del egating
the production of his alfalfa crop to his children and its
irrigation to his father, and because the water court found, as
a matter of fact, that the well was operated either by Vaughn in
person or by an authorized nenber of his famly, it rightly
concl uded that Vaughn was a person who diverted ground water
wi thin the neaning of the statute.

Furt hernore, the People presented an abundance of evi dence,
al t hough circunstantial in nature, fromwhich the court could
infer that Vaughn or an authorized nenber of his famly punped
the well. That evidence consisted |argely of testinony about
the nature and |l ocation of the well, the sheer volune of water
punped through it, the likelihood that the water was used to
irrigate Vaughn’s alfalfa crop, and the inprobability of it
havi ng been used for any other purpose w thout |eaving signs
that could go unnoticed by the w tnesses.

In particular, the court heard evidence that Vaughn had

aut horized famly nenbers to irrigate and grow an alfalfa crop

11



in previous years, up to and including 2002, and that the well
was decreed and used for that purpose. Despite the engineer’s
order, the sanme fields produced another alfalfa crop in the 2003
season, w th which Vaughn personally assisted. |In addition, the
nmore than six mllion gallons of water diverted through the well
coul d not have been renoved by fewer than 1100 trips of a tanker
truck and would have filled the nearby detention pond to
overflow ng about 18 tines, no signs of which were noticed by

t he wat er conm ssi oner.

These circunstances, in conjunction with the court’s
determ nati on based on i ndependent evidence that Vaughn had
actual know edge of both the order and the continued use of his
well, easily supported the court’s inference that Vaughn knew
what was being done with his water and yet did nothing to stop
it. Unless the court believed Vaughn’s unsubstanti ated
testinony of ignorance and his suggestion of intruders, which
the court openly rejected as incredible, virtually the only
| ogi cal inference to be drawn fromthe circunstantial evidence
before it was that Vaughn’s well continued to be used for the
irrigation of his fields, with either his authorization or his
actual participation, or both.

I V.
Because a ground water rights owner or user whose well is

punped with his authorization is a “person who diverts ground

12



water” within the neaning of section 37-92-503(6)(a), and
because the People presented sufficient evidence to support the
water court’s finding that Vaughn diverted ground water contrary
to the division engineer’s order, the judgnent of the water

court is affirned.
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