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| NTRCDUCTI ON

In this case, Appellants, Joyce C. McN chols, Kenneth J.
McN chol s, Marguerite Sergent, Joseph Sergent, and Gerald Lew s,
appeal two orders of Division No. 5 Water Court that dism ssed
their petitions to set aside decrees entered in Water Court
cases 00CWB02 and 00CW99. These decrees granted El k Dance
Col orado’s (El k Dance) applications to change features of the
augnentation plan originally decreed in Water Court Case No.
80CWh04 (Original Decree), to change the nethod of waste water
treatment and to change the point of diversion and relocate a
well. Appellants argue that the Water Court erred in granting
t hese decrees because their honeowners association or its
menbers individually, rather than El k Dance, own the water
rights associated with the Oiginal Decree (disputed water).
The Water Court held that the Appellants are collaterally
estopped from arguing that they, rather than El k Dance, own the
di sputed wat er because the Summt County District Court held, in
case 99CW277 (Summt County Case), that El k Dance owned this
water. Appellants claimthat the decision in the Summt County
Case (Summt County Judgnent) is void because the court exceeded
its jurisdiction when it determ ned ownership of the disputed
wat er .

Because the issue of ownership of the disputed water was

actually litigated and necessarily adjudicated in the Sunmt

3



County District Court Case, the appellants were parties to or
are in privity with parties to the Summt County D strict Court
Case, there was a final judgnent on the nerits in the Summt
County Case, and the appellants had a full and fair opportunity
to litigate the issue of the ownership of the disputed water in
the Summt County District Court Case, we hold that the doctrine
of issue preclusion bars Appellants from arguing that they,
rather than El k Dance, own the disputed water. Because the
Appel lants failed to challenge the subject matter jurisdiction
of the Summt County District Court in the Summt County Case or
directly appeal the Summt County Judgnent, they are barred from
collaterally attacking that court’s subject matter jurisdiction
in the present case.

We affirmthe orders of the Water Court that di sm ssed
Appel lants’ petitions to set aside the decrees entered in Water
Court cases 00CWB02 and O0CWA9 and return these cases to that
court for actions consistent with this opinion.

FACTS AND PROCEEDI NGS BELOW

Thi s appeal involves a conplex and | engthy explanation of
transactions and other litigation which frane the issue before
us.

Oiginal Devel opnent of Spring Creek Ranch
In 1980, Spring Creek Devel opnment Conpany (Devel opnent

Conpany) acqui red approxi mately 6000 acres of land in Summt
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County, Colorado with the intent of creating a residential and
commerci al devel opnent, “Spring Creek Ranch.” The original

Pl anned Unit Devel opnent (PUD) for the Spring Creek Ranch was
approved by the Summt County Board of County Comm ssioners in
1980 and contenplated 303 units to be devel oped in two phases.
Phase | enconpassed approxinmately 300 acres, divided into
thirty-two five-acre residential lots with open space. Seven
homes were built on Phase | and the Spring Creek Ranchers
Associ ation was fornmed as a non-profit honmeowners’ associ ation
(HOA) for the individual owners of the residential |ots (Lot
Owners) .

As part of the PUD approval, the Devel opment Conpany
applied for a water augnentation plan and was granted a decree
(Original Decree). This Decree provided for 175 acre feet of
wat er per year and directed the State Water Engineer to issue a
permt to the Devel opnment Conpany. Pursuant to the augnentation
pl an, the Devel opment Conpany drilled a community well that
served as the sole source of water for Phase |

Forecl osure and Lane Purchase

In the md 1980s, the Devel opnent Conpany defaulted on a
loan with Metropolitan Life Insurance Conpany, causing
Metropolitan to foreclose its nortgage and becone the owner of

Spring Creek Ranch. In 1989, Nelson and Catherine Lane (Lanes)



purchased the portions of the Spring Creek Ranch not included in
Phase | from Metropolitan (Lane Purchase Agreenent).
The 1989 Settl enment Agreenent

Cot enpor aneous with the Lane purchase, the Lanes,
Met ropol i tan, the individual Lot Omers, and the HOA entered
into a Settlement Agreenent (Settlement Agreenent). The
Settlement Agreenent reiterated the terns of the Lane Purchase
Agreenent and stated that the Lanes agreed to purchase the
Spring Creek Ranch from Metropolitan, excluding the Phase |
| and, the community well, and sonme Phase | sites including the
well site, a water storage site, and a refuse site, which were
deeded to the Lot Omers and the HOA. In the Settlenent
Agreenent, the Lanes agreed to assign to the Lot Omers use
rights to water sufficient for in-house donestic use for
fourteen hones. The Settlenment Agreenent rel eased the Lanes
fromliability for delivery of any other water. Pursuant to the
Settl ement Agreenent, Metropolitan deeded to the HOA 300 acres
(the bal ance of the Phase | property) and the Lanes paid the HOA
a settlenment fee of $110,000. The Lanes had their portion of
Spring Creek Ranch rezoned as open ranch space, and the Sunmt
County Board of Comm ssioners passed a resol ution nmaking the HOA
and the Lot Omers responsible for the obligations of the PUD

In connection with the 1989 Settl enent Agreenent, the seven

Lot Omers entered into a separate agreenent regarding the
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deeded 300 acres and the rezoning of the Lane property. The
parties hired a surveyor to prepare deeds to reconfigure the 300
acres into lots to be divided between the Lot Owmers. These
deeds were prepared, but Summt County woul d not accept the
revised plat for approval after several Lot Omers refused to
sign due to alleged errors, om ssions, and other deficiencies.
Water Court Case No. 93CW\213

In 1991, after the Lot Owmers discovered their community
well was illegal because it had never received a proper permt,
the HOA entered into a forty-year contract with the U S. Bureau
of Reclamation for water service from G een Muntain Reservoir
In 1993, the HOA filed an application for junior water rights
for the community well in Water Court Case No. 93CW13. The
Water Court entered a final decree in 2003. Appellants Joyce C
McN chol s, Kenneth J. McNichols (McN chol ses) and Hal ena Lew s
protested this ruling and, after their protest was di sm ssed,
appealed to this Court. That appeal, Col orado Suprene Court
Case No. 05SA326, is currently awaiting briefing.

El k Dance Purchase and Conveyance to Shadow Creek Ranch

In 1999, the Lanes sold their ranch property to El k Dance
Col orado, L.L.C., (Elk Dance), including the water rights
adjudicated in the Oiginal Decree. The Lanes reserved seventy
acres for their private residence. Elk Dance planned to devel op

twenty-one hone-sites on the property and conveyed all of its
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water rights to Shadow Creek Ranch, the agent for future owners
of the twenty-one home-sites and the Lane’ s seventy acres, now
i ncorporated into Shadow Creek Ranch
Addendum to the 1989 Settl enment Agreenent

In 2000, the parties drafted an Addendumto the 1989
Settl ement Agreenent (2000 Addendun), in part, to clarify the
water rights recognized in the 1989 Settlenent Agreenment. The
2000 Addendum provi ded that, should the G een Mountain Reservoir
wat er becone insufficient to neet the donestic, in-house needs
of fourteen residences, Elk Dance woul d nake available up to
5.85 acre feet of water per year to the HOA from El k Dance’s
rights. This addendum was condi ti oned upon approval of the
junior rights decree by the Water Court in case 93CW13 (the
Wat er Court case, discussed supra, currently pendi ng appeal
before this Court in case 05SA326). The 2000 Addendum was
signed by all the Appellants except the McN chol ses and Hel ena
Lewws. The Lot Omers who refused to sign the 2000 Addendum
argued that the HOA rather than El k Dance owned the disputed
wat er and that the Lot Owers acting as the Board of Directors
of the HOA were not the true Board of Directors and were not
aut horized to enter into the 2000 Addendum

Summit County District Court Case 99CV277
In response to challenges to their status as the Board of

Directors of the HOA, three Lot Owmers, C ayton Beattie, Lisa
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Li ndl ey, and Robert Swenson (Summt County Plaintiffs), filed
suit in Summt County District Court in case 99CVv277 (Sunm t
County District Court Case), on behalf of the HOA and

i ndividually, seeking a declaratory judgnent that they
constituted the duly el ected Board of the HOA. The Summ t
County Plaintiffs nanmed as defendants inter alia, fellow Lot
Omers Halena Lewis, Joyce C. McNi chols, Kenneth J. MN chols,
Dr. Joseph Sergent, Marguerite Sergent (Sergents), Jacquelyne T.
Wade, and Richard L. Wade (Wades).! The Sergents were defaul ted

after failing to file a responsive pleading.? The MN chol ses

! Joyce and Kenneth McNichols, Marguerite and Joseph Sergent, and
Gerald Lewis (co-owner of Halena Lews’ |lot) are the Appellants
in the present case. The Wades are not Appellants in the

present case. Nonetheless, for the sake of sinplicity, we refer
to the defendants in the Summt County Case as “Appellants.”

2 The Summit County Judgnent states that the Sergents “were
previously defaulted and did not appear,” and “Defendants
Sergents were defaulted after their failure to file a responsive
pl eadi ng.” Hence, the record indicates that the Sergents were
defaul ted pursuant to Rule 55(a), which requires the court clerk
to enter default against a party who fails to defend against a
conpl ai nt:

(a) Entry. When a party agai nst whom a judgnent for
affirmative relief is sought has failed to plead or
ot herwi se defend as provided by these rules and that
fact is made to appear by affidavit or otherw se, the
clerk shall enter his default.

C.R C.P. 55(a) (2005).

We recogni ze the distinction between the entrance of default
agai nst the Sergents and the entrance of a default judgnent
pursuant to Rule 55(b). C R C P. 55(b) (2005); see Dunton v.
Wi t ewat er West Recreation, Ltd., 942 P.2d 1348, 1351 (Col o.
App. 1997). The Summt County District Court did not enter a
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did not file a responsive pleading but were never formally
defaulted.® Lewis and the Wades filed answers and countercl ai s,
arguing, in part, that the HOA was entitled to all the water
rights adjudicated in the Original Decree and requesting that
the District Court partition this water anong the nenbers of the

HOA. 4

default judgnent, but instead entered a judgnment on the nerits
after a trial on the issues.

® Nonet hel ess, because default pursuant to 55(a) applies
automatically when a party fails to file a responsive pl eadi ng,
the McNi chol ses were in default.

* The Summit County District Court summarized the Appellants’
argunent s:

Def endant Lew s ... argued that the [Appell ants]
(either individually or as nenbers of the [HOA]) are
entitled to all of the water rights previously
acquired by the [Devel opnment Conpany] in [the Oiginal
Decree] (175 acre feet of water per year) because they
were ‘conveyed’ by Metropolitan Life as part of the
1989 Settl enent Agreenent as an ‘appurtenance’ in the
Special Warranty Deed dated July 20, 1989.

Counsel for the Wades wi thdrew, but the Wades’ Answer and
Counterclains were never withdrawn. After her attorney

w thdrew, Lewi s noved to w thdraw her counterclains but the
court denied this notion. The court then granted Lewis’s notion
to anmend her answer and counterclains and to join indispensable
third parties. The court ordered Lewis to serve the third
parties (including Elk Dance) with the anended pl eadi ngs, which
sought quiet title to the Original Decree water. After Lew s
failed to serve the third parties, the court fined her and

di sm ssed her third party conplaint. Nonetheless, Lewis’'s
assertion that the Lot Owmers or the HOA owned the O gi nal
Decree water remained at issue in the case, and were included as
i ssues to be determned in the Trial Managenent O der.
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The court circulated a proposed trial nanagenent order to
all parties, describing the issues to be determned at trial:
who constituted the Board of the HOA, whether the Board coul d
enter into the 2000 Addendumto the 1989 Settl enent Agreenent,
whet her the court could partition the disputed water anong the
Lot Omers, and whether the HOA could conpel Lot Omers to
cooperate in the rezoning of the property.®> After receiving no
obj ections, the court adopted the proposed trial nanagenent

order on the first day of trial.

® The trial managenent order listed the follow ng issues to be
tried to the court:

1. Whet her the present Board of Directors of the
Honeowners’ Association is the duly el ected Board, and
have the authority to transfer property and property
rights affecting all present Lot Omers in the
devel opnent .

2. Whet her the Addendumto the 1989 Settl enent Agreenent
was validly entered into, and whether the Court can
thereby effectuate a division or partition of water
rights.

3. Whether the Court can direct the Honeowners’
Associ ation to convey property held by the Association
to the seven individual Lot Omers pursuant to the
“Agreenment Anong the Menbers of the Spring Creek
Honeowners Associ ation of May 27, 1989.”

4. \Whet her the Court can conpel all present Lot Owmers to
execut e docunents in connection with the rezoning of
t he devel opnent in accordance with the terns of the
1989 Settl enent Agreenent and conpel the Homeowners’
Associ ation to convey deeds to the increased acreage
to the Lot Owners.
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The Summt County District Court issued its decision
(Summit County Judgnent) on January 28, 2002. The court first
determ ned that it had personal and subject matter jurisdiction
over the controversy. The court then held that the Summt
County Plaintiffs constituted the duly el ected Board of the HOA
and that the Board had the authority to enter into the 1989
Settl enment Agreenent and the 2000 Addendum to enter into the
contract with the Bureau of Reclamation for the G een Muntain
Reservoir water, and to proceed with and represent the HOA in
Water Court Case No. 93CW213.

Turning to Appellants’ request that the court partition the
di sputed water, the court found no evidence that the Lot Oamners
or the HOA owned these water rights, finding instead that these
wat er rights were conveyed to the Lanes and then to El k Dance.®
The court deni ed Appellants’ counterclaimfor division of the
wat er rights, instead ordering specific performance of the 1989
Settl enment Agreenent as well as any decree entered by the Water

Court in case 93CW213.’ The court ordered the Lot Oaners to

® The parties and the courts bel ow variously refer to El k Dance
and Shadow Creek Ranch as the party the Summt County Judgnent
determ ned to be the owner of the Oiginal water rights.
Because El k Dance, LLC does busi ness as Shadow Creek Ranch, for
sinplicity, we refer to Elk Dance as the owner of the Oigina
Decree water rights.

7 93CW213 is the Water Court case now on appeal to this Court in
05SA326, in which the HOA seeks junior water rights for the
comunity well.
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conply with the 2000 Addendumto the 1989 Settl enment Agreenent
and to sign and conply with the 2000 Addendum s provi sions. The
court ordered the Cerk of the Summt County Conbined Courts to
sign on the Lot Owmers’ behalf if they refused to conply.

Plaintiffs Appeals of Post-Judgnent Orders of the Summit County
Judgnent and the Col orado Court of Appeals Case 03CA1718

The Summt County District Court entered the Summt County
Judgnent on January 28, 2002. No party appeal ed this decision.
In January 2003, after Appellants failed to conply with the
Summt County Judgnent, the court granted the Summt County
Plaintiffs’ notion for execution of docunents pursuant to the
Summit County Judgnment order. Several of the Appellants noved
to set aside the January 2003 order to execute docunents
pursuant to CR C P. 60(b), alleging fraud and fraud on the
court. The court denied this notion.

The Appel |l ants appealed fromthe trial court’s denial of
their CRC P. 60(b) notion to the Col orado Court of Appeals in
case 03CA1718.% A notions division of the court of appeals
denied their notion to anend their appeal to argue that the
trial court |lacked subject matter jurisdiction to enter certain
portions of its ruling concerning owership of the disputed

water rights. Appellants nonetheless included in their brief a
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chall enge to the Summt County Judgnent on subject matter
jurisdiction grounds in addition to arguing that the Sunmt
County Plaintiffs nade fal se statenents to the court. The court
of appeals held that Appellants were barred from arguing that
the Summt County District Court |acked subject matter
jurisdiction because they had the opportunity to litigate this
question at trial and at the very |east could have raised
jurisdictional challenges in a tinely appeal of the Sunmt
County Judgnent. The court held that, even had the Summt
County Plaintiffs nmade fal se statenents, Appellants failed to
denonstrate that this m srepresentati on anobunted to a
“subversion of the |egal process or affected their |egal
rights,” and affirmed the holding of the trial court.
Appellants filed a petition for rehearing, which the court of
appeal s deni ed on October 7, 2004. Appellants did not petition

for wit of certiorari.?

8 Only Appellants Hal ena Lewis, the MN chol ses, and Marguerite
Sergent appeal ed this decision. Nonetheless, for sinplicity, we
refer to these parties as “Appellants.”

°® In addition to their appeal in case 03CA1718, the Appellants
appeal ed anot her post-judgnent order of the Summt County
District Court inplenmenting the Sutmmt County Judgnment. It
appears as though the Appellants voluntarily wthdrew this
appeal , 04CA709, before it was addressed by the court of
appeal s.

Al though not directly bearing on this appeal, Appellants have
initiated two other lawsuits, arguing the sane or simlar
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clains: Federal District Court Case No. 03ML183, and Summit
County District Court Case No. 03CVv126.

In Federal District Court Case No. 03ML183, Appellants
filed a federal Racketeer Influenced and Corrupt Organi zations
Act conpl ai nt agai nst El k Dance, the HOA, the Summt County
Plaintiffs, and these parties’ attorneys, alleging that these
parties engaged in a conspiracy using the US. mil to
unlawful Iy divest themof their property. 18 U.S.C. 88 1961-
1968 (2005). They al so asked the court to assert suppl enental
jurisdiction over state law clains for civil conspiracy, fraud,
mal i ci ous prosecution, and breach of fiduciary duty, arguing
that those nanmed as defendants engaged in a plan to take over
the HOA's and their real or personal property, nanely, the
di sputed water rights. After Appellants filed a series of
notions for extension of tine, the court dism ssed the action
wi t hout prejudice. The court declined to address the notions
for attorneys’ fees, stating that to do so would “unduly prol ong
th[e] matter.”

In Summit County District Court Case 03CV126, Appellants
sued the Summt County Plaintiffs, alleging the follow ng
claims: (1) for declaratory and injunctive relief prohibiting
t he suspension of voting rights of Appellants and annulling void
acts taken by the Board, (2) to void wongful assessnents made by
the Board, (3) breach of fiduciary duty by Board nenbers, (4)
ultra vires acts by the Board nenbers, (5) fraud and the
intentional infliction of enotional distress/outrageous conduct,
(6) recording of fraudulent docunents, and (7) that the Col orado
Common Interest Omership Act, CR S. 38-33.3-101, et seq., is
unconstitutional. This case is set for trial in July 2006.

In another related case, Summt County District Court Case
03CVv357, the Summt County Plaintiffs sued several of the
Appel lants, alleging liability based on recording of fraudul ent
docunents and |ibel for docunents defendants filed with the
Summt County Cerk and Recorder, inter alia, nam ng thensel ves
as the board of the HOA. This case has been consolidated with
03CV126.

Finally, the Sunmt County Plaintiffs have sought severa
Rule 70 orders and initiated several suits to enforce the Summt
County Judgnent, as well as suits to forecl ose on assessnent
i ens and deeds of trust placed on certain of Appellants’
property. Certain of these suits have been dism ssed while
others were consolidated with Summt County District Court Case
03CV126.
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00CWB02 and 00CW99 — The Water Court Decrees appealed in the
Present Case

The present case cones before this court after
consolidation of two appeals fromDi strict No. 5 Water Court
orders. In Water Court Case No. 00CW99, Elk Dance sought a
decree to anmend the Oiginal Decree to change the | ocation of
one of Elk Dance’'s wells. The water court issued a decree which
Appel l ants noved to set aside pursuant to section 37-92-304(10),
C.R'S. (2005),' arguing that they are the actual owners of the
water in the Oiginal Decree. The water court dism ssed this
petition, reasoning that Appellants were collaterally estopped

fromre-litigating i ssues of ownership of the augnentation plan

1 This section states that a person adversely affected by a
substantive error in a water court judgnment may petition the
wat er court to correct such an error

(10) Cerical mstakes in [a water court] judgnent and
decree may be corrected by the water judge on his own
initiative or on the petition of any person, and
substantive errors [in a water court judgnment or
decree] may be corrected by the water judge on the
petition of any person whose rights have been
adversely affected thereby and a show ng satisfactory
to the water judge that such person, due to m stake,

i nadvertence, or excusable neglect, failed to file a
protest with the water clerk within the tine specified
in this section. Any petition referred to in the
precedi ng sentence shall be filed with the water clerk
within three years after the date of the entry of said
j udgnent and decree. The water judge may order such
noti ce of any such correction proceedi ngs as he
determ nes to be appropriate. Any order of the water

j udge maki ng such corrections shall be subject to
appellate review as in other civil actions.
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decreed in the Original Decree because this issue was determ ne
in the Summt County Judgnent.

In Water Court Case No. O00CWB02, El k Dance applied to anmend
the Oiginal Decree, seeking to change the nethod of waste water
treatnent specified in the augnentation plan to allow for
i ndi vi dual septic systens. Elk Dance received a decree, which
Appel l ants noved to set aside pursuant to section 37-92-304(10),
C.RS. (2005). The water court dism ssed this petition, again
reasoni ng that Appellants were collaterally estopped fromre-
litigating i ssues of ownership of the augnentation plan decreed
in the Oiginal Decree.

Appel lants filed a Notice of Appeal wth this court and
these two cases were consol idated. Appellants challenge the
Summt County District Court’s determ nation in the Sunmm t
County Judgnent that El k Dance owns the disputed water, and
argue that the Summt County Judgnent does not preclude them
fromclai mng ownership of this water because that judgnent is
voi d.

ANALYSI S

| ssue Preclusion

8§ 37-92-304(10), C. R S. (2005) (enphasis added).
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El k Dance!! argues that the water court correctly dism ssed
Appel l ants’ petition because Appellants are collaterally
estopped from attacking the Summt County Judgnment and cl ai m ng
ownership of the water rights in the Oiginal Decree.

This court uses the term “issue preclusion” rather than the

term“col l ateral estoppel.” Argus Real Estate, Inc. v. E-470

Public Highway Authority, 109 P.3d 604, 608 (Colo. 2005). The

doctrine of issue preclusion provides that a court's final
decision on an issue actually litigated and decided in a
previous suit is conclusive of that issue in a subsequent suit
bet ween the sanme parties or their privies, and may not be re-

l[itigated. Carpenter v. Young, 773 P.2d 561, 565 (Colo. 1989).

| ssue preclusion is an equitable doctrine intended to “relieve
parties of multiple |awsuits, conserve judicial resources, and
pronote reliance on the judicial system by preventing

i nconsi stent decisions.” Sunny Acres Villa, Inc. v. Cooper, 25

P.3d 44, 47 (Colo. 2001). In Colorado, the doctrine of issue
preclusion bars re-litigation of an issue when:

(1) The issue precluded is identical to an issue
actually litigated and necessarily adjudicated in the
prior proceeding;

(2) The party agai nst whom estoppel was sought was a
party to or was in privity with a party to the prior
pr oceedi ng;

1 The Notice of Appeal nanes “El k Dance Col orado, LLC., D/b/al/
Shadow Creek Ranch” (sic) as appellee. W refer to this party
as “El k Dance.”
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(3) There was a final judgnment on the nerits in the
prior proceeding; and
(4) The party agai nst whomthe doctrine is asserted
had a full and fair opportunity to litigate the issues
in the prior proceeding.
Id. (internal citation omtted). To determ ne whether the
doctrine of issue preclusion bars Appellants in this case from
cl ai m ng ownership of the contested water, we address each of
t hese four factors in turn.
1. The issue precluded is identical to an issue actually
litigated and necessarily adjudicated in the prior
pr oceedi ng
The first question in our issue preclusion analysis is
whet her the issue raised by Appellants is identical to an issue
actually litigated and necessarily adjudicated in a prior

proceeding. 1d. For an issue to be “actually litigated,” the

parties nust have raised the issue in a prior action. Bebo

Const. Co. v. Mattox & OBrien, P.C., 990 P.2d 78, 85 (Col o.

1999). An issue is “necessarily adjudicated” when a
determ nation on that issue was necessary to the judgnent. |d.
at 86.

In the present case, Appellants seek reversal of decrees in
the two Water Court cases, arguing that the HOA, not El k Dance,
owns the water adjudicated in the Oiginal Decree. Appellants
argued bel ow that the HOA enjoyed “excl usive ownership interest
in the plan for augnentation and associ ated water rights

dedi cated to that plan decreed in [the Original Decree].” In

19



their briefs before this court, appellants present the sanme
argunent: that the HOA owns the disputed water because the
augnentation plan in the Original Decree “is a covenant which
runs with the land for the benefit of Spring Creek Ranch Phase
|.”

The i ssue of ownership of the disputed water was actually
litigated in Summt County Case 99CV277. |In that case, the
Wades and Hal ena Lewi s argued that “[b]y virtue of . . . the
[1989] Settlenment Agreenent . . . the current |ot owners .
own, as tenants in comon,” the disputed water rights, and are
“entitled to a division and partition of said rights.” 1In the
Summt County Judgnent, the Summt County District Court
summari zed Appellants’ argunents in that case to include the
argunent that the HOA owned the disputed water:

[ Appel  ants argue that they] (either individually or

as nenbers of the [HOA]) are entitled to all the water

rights previously acquired by the original devel oper

in [the Original Decree] (175 feet of water per year)

because they were ‘conveyed’ by Metropolitan Life as

part of the 1989 Settlenent Agreenent as an

‘appurtenance’ in the Special Warranty Deed dated July

20, 1989.

The trial managenent order in the Summt County Case indicated

that partition of these water rights was a matter to be tried in

that case.® Hence, we conclude that the issue of ownership of

2 1ssue 2 in the trial management order was “Whether the
Addendum to the 1989 Settl enment Agreenent was validly entered
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the di sputed water was actually litigated in the Summt County
Case. Additionally, we conclude that this issue was necessarily
adj udi cat ed because the court had to determ ne the ownership of
the water rights to rule on the Wades’ and Lewi s’ s claimthat

t he HOA owned these rights and their request that the court
partition them anong the Lot Oaners.?'?

Because Appel l ants’ argunent that the HOA owns the disputed
water is identical to an issue actually litigated and
necessarily adjudicated in the Summt County Judgnent, the first
prong of the issue preclusion doctrine is satisfied.

2. The party agai nst whom est oppel was sought was a party
to or was in privity with a party to the prior
pr oceedi ng
The second factor in our issue preclusion analysis is

whet her the Appellants were parties to or are in privity with

parties to the Summt County District Court Case. Sunny Acres

Villa, Inc., 25 P.3d at 47. "Privity between a party and a non-

into, and whether the Court can thereby effectuate a division or
partition of water rights.”

13 Appellants al so argue that they seek to litigate the question
of whether the Summt County District Court had jurisdiction to
determ ne ownership of the Oiginal Decree water, not the
gquestion of ownership of that water. Al though we address
separately Appellants’ jurisdiction argunent, we note here that
Appel l ants’ contention that they do not seek to litigate the
question of the ownership of the Original Decree water conflicts
with the second issue they present for appeal: that the water
court decrees should be vacated because the HOA, not El k Dance,
owns the Oiginal Decree water.

21



party requires both a substantial identity of interests and a
wor ki ng or functional relationship ... in which the interests of
the non-party are presented and protected by the party in the

litigation.” Cruz v. Benine, 984 P.2d 1173, 1176 (Col o. 1999)

(internal citations omtted). Defendants in the Summt County
Case included Hal ena Lewis, Joyce C. and Kenneth J. MN chol s,
and Dr. Joseph A and Marguerite Sergent. These persons are
al so Appellants in the present case. Additional Appellant in
the present case, Gerald Lewis is the co-owner of the | ot owned
by Hal ena Lewis, a defendant in the Summt County Case. Hence,
there exists a substantial identity of interests and a
functional relationship in which the interests of Gerald Lew s
were presented and protected by Halena Lewis in the Sunmt
County Case litigation. H s interests are therefore in privity
wth those of Halena Lewis. Cruz, 984 P.2d at 1176 (internal
citations omtted).

Because the Appellants in the present case are identical to
or are in privity wwth the defendants in the Sunmt County Case,
the second prong of the issue preclusion doctrine is satisfied.

3. There was a final judgnent on the nerits in the prior
pr oceedi ng

The third factor in our issue preclusion analysis is
whet her there was a final judgnment on the nerits in the prior

proceeding. |d. A final judgnent is “one which ends the
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particular action in which it is entered, |eaving nothing
further for the court pronouncing it to do in order to
conpletely determne the rights of the parties involved in the

proceeding.” E. QO v. People, El Paso County Dept. of Soci al

Serv., 854 P.2d 797, 800 (Colo. 1993) (citing Stillings v.

Davis, 406 P.2d 337, 338 (Colo. 1965)).

The final judgment in the Summt County Case was issued on
January 28, 2002, and was not appeal ed.'* Hence, the third prong
of the issue preclusion doctrine is satisfied.

4. The party agai nst whomthe doctrine is asserted had a
full and fair opportunity to litigate the issues in the
prior proceedi ng.

The fourth factor in our issue preclusion analysis is
whet her the Appellants had a full and fair opportunity to
litigate the issue of the ownership of the disputed water in the
Summt County District Court Case. W have held that factors
determ native of whether a party has been given full and fair
opportunity to litigate include whether the renedi es and

procedures in the first proceeding are substantially different

fromthe proceeding in which collateral estoppel is asserted,

% The Col orado Court of Appeals recognized the finality of the
Summit County Judgnent in its unpublished opinion in Spring
Creek Ranchers Ass’'n Inc. v. Lews, 2004 W. 1903529 (Col 0. App.
2004). In that case, 03CA1718, discussed supra, the plaintiffs
attenpted to attack the Summit County Judgnent and raise the

i ssue of the ownership of the Original Decree water in a
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whet her the party in privity in the first proceedi ng has
sufficient incentive to vigorously assert or defend the position
of the party against which collateral estoppel is asserted, and

the extent to which the issues are identical. Bennett Coll ege

v. United Bank of Denver, Nat. Ass'n, 799 P.2d 364, 369 (Col o.

1990) (internal citations omtted).

Appel  ant Hal ena Lewis explicitly argued the issue of
ownership of the disputed water in the Summt County District
Court Case. Although the McN chol ses and the Sergents received
t he proposed trial managenment order notifying themof the issues
to be determned in that case, they chose not to litigate the
i ssue of ownership of the disputed water rights and did not
appear at trial. 1In its Findings of Fact, Conclusions of Law,
and Judgnent, The Summt County District Court detailed its
extensive review of all the relevant docunents and concl uded
that El k Dance, not the HOA or the individual Lot Omers, owned
the disputed water. Appellants did not appeal the Summit County
Judgnent .

Appel  ants McNi chol ses and Sergents argue that they are not
bound by the Summit County Judgnent because they defaulted
before the issue of ownership was introduced and were not served

with the counterclains that included the issue of water rights

chal | enge to a post-judgnent order of the Summt County District
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owner ship, and because the issue of ownership was introduced in
a co-defendants’ responsive pleading rather than in the
conplaint and they were therefore not on notice that they may
suffer liability. These argunents lack nmerit. First, the
Col orado Rules of Civil Procedure require service on a defaulted
party only when the pleading asserts “new or additional clains
for relief against them” CRCP. 5(a). In the present case,
Lew s’s and Wades’ counterclai mwas not against their co-
def endants Sergents and McNi chol ses. Rather, the Sergents and
McNi chol ses woul d have benefited had Lew s and the Wades
prevailed on their counterclaimin which they argued that the
di sputed water belonged to and shoul d be distributed anong the
HOA nmenbers. Further, Appellants Sergents and McNi chol ses had
actual notice that the issue of water rights ownership would be
litigated in the Summt County Case because the court served
themw th the proposed trial managenent order. Finally, there
exists no | egal basis for Appellants’ assertion that
“counterclains by definition bind neither the persons bringing
them nor co-defendants.”

We therefore hold that the Appellants in the present case

had a full and fair opportunity to litigate the issue of the

Court.
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ownership of the disputed water and that the fourth prong of the
i ssue preclusion doctrine is satisfied.

Because the issue of ownership of the disputed water was
actually litigated and necessarily adjudicated in the Summt
County Case, Appellants or their privies were parties to the
Summit County Case, there was a final judgnment on the nerits in
the Summt County Case, and Appellants or their privies had a
full and fair opportunity to litigate the issues in the prior
proceedi ng, the four prongs of the issue preclusion doctrine are
satisfied as to the issue of ownership of the disputed water
rights. Appellants are therefore precluded fromraising this
issue in their present challenge to the decrees of the water
court in cases 00CW9 and O00CWBOZ2.

Appel I ants’ Argunents Chal | engi ng the Subject Mtter
Jurisdiction of the Summt County District Court

Appel  ants argue that although the issue of ownership of
t he di sputed water was decided in the Summt County Judgnent,
the doctrine of issue preclusion does not apply because the
Summit County Judgnment is void, either inits entirety, or
insofar as it purports to bind certain Appellants. Appellants
contend that the Summt County Judgnent is void because the
Summit County District Court |acked subject matter jurisdiction
to determine the ownership of the disputed water in the Summt

County Case. Appellants present four argunents to support this
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assertion: (1) because the Sergents were defaulted before the
i ssue of the ownership of the disputed water arose in the
countercl ai ns, and because the Sergents and the MNi chol ses did
not appear at trial, the judgnent is void as to them (2) the
McN chol ses and Sergents are not required to defend agai nst
counterclains raised in a counterclaimby their co-defendants;
(3) Elk Dance was not a party to the Summt County Case and
title cannot be determned in a nonparty via a declaratory
judgnent action; and (4) the Summt County Judgnent viol ated
separation of powers because only the Board of County
Commi ssioners, not the court, can nodify a PUD. W do not reach
t hese argunents because the doctrine of issue preclusion bars
Appel lants fromcol laterally attacking the Sunmt County Court’s
determ nation that it had personal and subject-matter
jurisdiction to enter the Summt County Judgnent.

Every court has authority to hear and deci de the question

of its own jurisdiction. Keystone v. Flynn, 769 P.2d 484, 488-

89 n.6 (Colo. 1989). The U S. Suprene Court has held that a
“party that has had an opportunity to litigate the question of
subject-matter jurisdiction may not [] reopen that question in a

coll ateral attack upon an adverse judgnent.” |nsurance Corp. of

Ireland, Ltd. v. Conpagni e des Bauxites de Qui nee, 456 U. S. 694,

702, 102 S. . 2099, 2104 n.9 (1982). The Court added that

“[i1]t has long been the rule that principles of res judicata
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apply to jurisdictional determ nations -— both subject matter
and personal.” Id.

We cited Insurance Corp. of Ireland in O Neill v. Sinpson.

958 P.2d 1121 (Colo. 1998). In ONeill, a property owner
brought a new claimin water court seeking an injunction against
the state engineer, arguing that the water court that held in a
previ ous action that he had abandoned his water rights | acked
subject matter jurisdiction and that the earlier decision was
therefore void. W held that “[t]he doctrines of [claim
preclusion] and [issue preclusion] bar re-litigation of the
trial court’s original jurisdiction unless there was a manifest
abuse of authority by the trial court.” Id. at 1123. Because
the property owner was a party to the prior proceedi ng and
because he “had a full and fair opportunity to litigate [the
i ssue of subject matter jurisdiction] in water court as well as
when he appeal ed,” the court found no manifest injustice and
hel d that he was barred from“asserting his jurisdictional
claims.” 1d.

Li kewi se, the NNnth Crcuit Court of Appeals has held that
chal l enges to a court’s subject matter jurisdiction nust be
rai sed during the lawsuit, not in a collateral attack:

[e] ven objections to subject-matter jurisdiction --

whi ch may be raised at any tine, even on appeal --

nmust be raised while the lawsuit is still pending;

they may not be raised for the first tine by way of
collateral challenge in a subsequent action.
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Cty of South Pasadena v. Mneta, 284 F.3d 1154, 1157 (9th G r

2002). Qur court of appeals has held that a party may not
collaterally attack a final judgnent on subject matter
jurisdiction grounds when the party had the opportunity to
chal | enge subject matter jurisdiction during the original

action. In re Marriage of Mallon, 956 P.2d 642, 645 (Col o. App.

1998). This is so even if the trial court determ ned

jurisdiction erroneously. See People in Interest of EEE A, 854

P.2d 1346 (Col 0. App. 1992).

These hol di ngs recogni ze that “if [a] judgnment remains
indefinitely subject to attack for a defect of jurisdiction,
then the principle of finality is conprom sed.” Restatenent
(Second) of Judgnents 8§ 12 cnt. a (1982). The Restatenent
recognizes limted situations in which a party may contest a
court’s subject matter jurisdiction in subsequent litigation:

When a court has rendered a judgnent in a contested

action, the judgnent precludes the parties from

litigating the question of the court's subject matter
jurisdiction in subsequent litigation except if:

(1) The subject matter of the action was so plainly
beyond the court's jurisdiction that its entertaining
the action was a mani fest abuse of authority; or

(2) Allow ng the judgnent to stand woul d substantially
infringe the authority of another tribunal or agency
of governnent; or

(3) The judgnment was rendered by a court |acking
capability to nmake an adequately infornmed

29



determ nation of a question concerning its own
jurisdiction and as a matter of procedural fairness
the party seeking to avoid the judgnment should have
opportunity belatedly to attack the court's subject
matter jurisdiction.

Rest at enment (Second) of Judgnents, 8 12 (1982). |In People ex

rel. J.A U, we discussed the inportance of the finality of

judgnents, stating that “there nust ordinarily be an ultinate
stoppi ng point at which a judgnent is considered concl usive and
unchangeable.” 47 P.3d 327, 331 (Col o. 2002).

In the present case, Appellants did not chall enge the
jurisdiction of the Sunmt County District Court at trial or on
direct appeal of the Summt County Judgnent. | nstead,
Appel l ants seek to defeat the doctrine of issue preclusion and
re-litigate the issue of ownership of the disputed water rights
in an entirely new and only tangentially rel ated proceedi ng, by
arguing that the Summt County Judgnent is void for |ack of
subject matter jurisdiction. |f Appellants could collaterally
attack the jurisdiction of the Summt County District Court at
any tinme, even years after that court’s final decision, it would
underm ne the finality of the judgnent and could lead to
conflicting factual determ nations on the issue of ownership of
the disputed water. Therefore, as in ONeill, we hold that the
doctrine of issue preclusion bars Appellants fromre-litigating
the subject matter jurisdiction of the Sunmt County District

Court.
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CONCLUSI ON
For the reasons stated, we affirmthe orders of the Water
Court that dism ssed Appellants’ petitions to set aside the
decrees entered in Water Court Case Nos. 00CWB02 and O0CWP9. °
We return these cases to that court for actions consistent with

t hi s opi nion.

15 El k Dance seeks attorney fees for fees incurred in defending
this appeal. W determne that attorney fees are not
appropriate in this case.
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| NTRCDUCTI ON

In this case, Appellants, Joyce C. McN chols, Kenneth J.
McN chol s, Marguerite Sergent, Joseph Sergent, and Gerald Lew s,
appeal two orders of Division No. 5 Water Court that dism ssed
their petitions to set aside decrees entered in Water Court
cases 00CWB02 and 00CW99. These decrees granted El k Dance
Col orado’s (El k Dance) applications to change features of the
augnentation plan originally decreed in Water Court Case No.
80CWh04 (Original Decree), to change the nethod of waste water
treatment and to change the point of diversion and relocate a
well. Appellants argue that the Water Court erred in granting
t hese decrees because their honeowners association or its
menbers individually, rather than El k Dance, own the water
rights associated with the Oiginal Decree (disputed water).
The Water Court held that the Appellants are collaterally
estopped from arguing that they, rather than El k Dance, own the
di sputed wat er because the Summt County District Court held, in
case 99CW277 (Summt County Case), that El k Dance owned this
water. Appellants claimthat the decision in the Summt County
Case (Summt County Judgnent) is void because the court exceeded
its jurisdiction when it determ ned ownership of the disputed
wat er .

Because the issue of ownership of the disputed water was

actually litigated and necessarily adjudicated in the Sunmt
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County District Court Case, the appellants were parties to or
are in privity with parties to the Summt County D strict Court
Case, there was a final judgnent on the nerits in the Summt
County Case, and the appellants had a full and fair opportunity
to litigate the issue of the ownership of the disputed water in
the Summt County District Court Case, we hold that the doctrine
of issue preclusion bars Appellants from arguing that they,
rather than El k Dance, own the disputed water. Because the
Appel lants failed to challenge the subject matter jurisdiction
of the Summt County District Court in the Summt County Case or
directly appeal the Summt County Judgnent, they are barred from
collaterally attacking that court’s subject matter jurisdiction
in the present case.

We affirmthe orders of the Water Court that di sm ssed
Appel lants’ petitions to set aside the decrees entered in Water
Court cases 00CWB02 and O0CWA9 and return these cases to that
court for actions consistent with this opinion.

FACTS AND PROCEEDI NGS BELOW

Thi s appeal involves a conplex and | engthy explanation of
transactions and other litigation which frane the issue before
us.

Oiginal Devel opnent of Spring Creek Ranch
In 1980, Spring Creek Devel opnment Conpany (Devel opnent

Conpany) acqui red approxi mately 6000 acres of land in Summt
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County, Colorado with the intent of creating a residential and
commerci al devel opnent, “Spring Creek Ranch.” The original

Pl anned Unit Devel opnent (PUD) for the Spring Creek Ranch was
approved by the Summt County Board of County Comm ssioners in
1980 and contenplated 303 units to be devel oped in two phases.
Phase | enconpassed approxinmately 300 acres, divided into
thirty-two five-acre residential lots with open space. Seven
homes were built on Phase | and the Spring Creek Ranchers
Associ ation was fornmed as a non-profit honmeowners’ associ ation
(HOA) for the individual owners of the residential |ots (Lot
Owners) .

As part of the PUD approval, the Devel opment Conpany
applied for a water augnentation plan and was granted a decree
(Original Decree). This Decree provided for 175 acre feet of
wat er per year and directed the State Water Engineer to issue a
permt to the Devel opnment Conpany. Pursuant to the augnentation
pl an, the Devel opment Conpany drilled a community well that
served as the sole source of water for Phase |

Forecl osure and Lane Purchase

In the md 1980s, the Devel opnent Conpany defaulted on a
loan with Metropolitan Life Insurance Conpany, causing
Metropolitan to foreclose its nortgage and becone the owner of

Spring Creek Ranch. In 1989, Nelson and Catherine Lane (Lanes)



purchased the portions of the Spring Creek Ranch not included in
Phase | from Metropolitan (Lane Purchase Agreenent).
The 1989 Settl enment Agreenent

Cot enpor aneous with the Lane purchase, the Lanes,
Met ropol i tan, the individual Lot Omers, and the HOA entered
into a Settlement Agreenent (Settlement Agreenent). The
Settlement Agreenent reiterated the terns of the Lane Purchase
Agreenent and stated that the Lanes agreed to purchase the
Spring Creek Ranch from Metropolitan, excluding the Phase |
| and, the community well, and sonme Phase | sites including the
well site, a water storage site, and a refuse site, which were
deeded to the Lot Omers and the HOA. In the Settlenent
Agreenent, the Lanes agreed to assign to the Lot Omers use
rights to water sufficient for in-house donestic use for
fourteen hones. The Settlenment Agreenent rel eased the Lanes
fromliability for delivery of any other water. Pursuant to the
Settl ement Agreenent, Metropolitan deeded to the HOA 300 acres
(the bal ance of the Phase | property) and the Lanes paid the HOA
a settlenment fee of $110,000. The Lanes had their portion of
Spring Creek Ranch rezoned as open ranch space, and the Sunmt
County Board of Comm ssioners passed a resol ution nmaking the HOA
and the Lot Omers responsible for the obligations of the PUD

In connection with the 1989 Settl enent Agreenent, the seven

Lot Omers entered into a separate agreenent regarding the
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deeded 300 acres and the rezoning of the Lane property. The
parties hired a surveyor to prepare deeds to reconfigure the 300
acres into lots to be divided between the Lot Owmers. These
deeds were prepared, but Summt County woul d not accept the
revised plat for approval after several Lot Omers refused to
sign due to alleged errors, om ssions, and other deficiencies.
Water Court Case No. 93CW\213

In 1991, after the Lot Owmers discovered their community
well was illegal because it had never received a proper permt,
the HOA entered into a forty-year contract with the U S. Bureau
of Reclamation for water service from G een Muntain Reservoir
In 1993, the HOA filed an application for junior water rights
for the community well in Water Court Case No. 93CW13. The
Water Court entered a final decree in 2003. Appellants Joyce C
McN chol s, Kenneth J. McNichols (McN chol ses) and Hal ena Lew s
protested this ruling and, after their protest was di sm ssed,
appealed to this Court. That appeal, Col orado Suprene Court
Case No. 05SA326, is currently awaiting briefing.

El k Dance Purchase and Conveyance to Shadow Creek Ranch

In 1999, the Lanes sold their ranch property to El k Dance
Col orado, L.L.C., (Elk Dance), including the water rights
adjudicated in the Oiginal Decree. The Lanes reserved seventy
acres for their private residence. Elk Dance planned to devel op

twenty-one hone-sites on the property and conveyed all of its
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water rights to Shadow Creek Ranch, the agent for future owners
of the twenty-one home-sites and the Lane’ s seventy acres, now
i ncorporated into Shadow Creek Ranch
Addendum to the 1989 Settl enment Agreenent

In 2000, the parties drafted an Addendumto the 1989
Settl ement Agreenent (2000 Addendun), in part, to clarify the
water rights recognized in the 1989 Settlenent Agreenment. The
2000 Addendum provi ded that, should the G een Mountain Reservoir
wat er becone insufficient to neet the donestic, in-house needs
of fourteen residences, Elk Dance woul d nake available up to
5.85 acre feet of water per year to the HOA from El k Dance’s
rights. This addendum was condi ti oned upon approval of the
junior rights decree by the Water Court in case 93CW13 (the
Wat er Court case, discussed supra, currently pendi ng appeal
before this Court in case 05SA326). The 2000 Addendum was
signed by all the Appellants except the McN chol ses and Hel ena
Lewws. The Lot Omers who refused to sign the 2000 Addendum
argued that the HOA rather than El k Dance owned the disputed
wat er and that the Lot Owers acting as the Board of Directors
of the HOA were not the true Board of Directors and were not
aut horized to enter into the 2000 Addendum

Summit County District Court Case 99CV277
In response to challenges to their status as the Board of

Directors of the HOA, three Lot Owmers, C ayton Beattie, Lisa
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Li ndl ey, and Robert Swenson (Summt County Plaintiffs), filed
suit in Summt County District Court in case 99CVv277 (Sunm t
County District Court Case), on behalf of the HOA and

i ndividually, seeking a declaratory judgnent that they
constituted the duly el ected Board of the HOA. The Summ t
County Plaintiffs nanmed as defendants inter alia, fellow Lot
Omers Halena Lewis, Joyce C. McNi chols, Kenneth J. MN chols,
Dr. Joseph Sergent, Marguerite Sergent (Sergents), Jacquelyne T.
Wade, and Richard L. Wade (Wades).! The Sergents were defaul ted

after failing to file a responsive pleading.? The MN chol ses

! Joyce and Kenneth McNichols, Marguerite and Joseph Sergent, and
Gerald Lewis (co-owner of Halena Lews’ |lot) are the Appellants
in the present case. The Wades are not Appellants in the

present case. Nonetheless, for the sake of sinplicity, we refer
to the defendants in the Summt County Case as “Appellants.”

2 The Summit County Judgnent states that the Sergents “were
previously defaulted and did not appear,” and “Defendants
Sergents were defaulted after their failure to file a responsive
pl eadi ng.” Hence, the record indicates that the Sergents were
defaul ted pursuant to Rule 55(a), which requires the court clerk
to enter default against a party who fails to defend agai nst a
conpl ai nt:

(a) Entry. When a party agai nst whom a judgnent for
affirmative relief is sought has failed to plead or
ot herwi se defend as provided by these rules and that
fact is nmade to appear by affidavit or otherw se, the
clerk shall enter his default.

C.R C.P. 55(a) (2005).

We recogni ze the distinction between the entrance of default
agai nst the Sergents and the entrance of a default judgnent
pursuant to Rule 55(b). C R C P. 55(b) (2005); see Dunton v.
Wi t ewat er West Recreation, Ltd., 942 P.2d 1348, 1351 (Col o.
App. 1997). The Summt County District Court did not enter a
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did not file a responsive pleading but were never formally
defaulted.® Lewis and the Wades filed answers and countercl ai s,
arguing, in part, that the HOA was entitled to all the water
rights adjudicated in the Original Decree and requesting that
the District Court partition this water anong the nenbers of the

HOA. 4

default judgnent, but instead entered a judgnment on the nerits
after a trial on the issues.

® Nonet hel ess, because default pursuant to 55(a) applies
automatically when a party fails to file a responsive pl eadi ng,
the McNi chol ses were in default.

* The Summit County District Court summarized the Appellants’
argunent s:

Def endant Lew s ... argued that the [Appell ants]
(either individually or as nenbers of the [HOA]) are
entitled to all of the water rights previously
acquired by the [Devel opnment Conpany] in [the Oiginal
Decree] (175 acre feet of water per year) because they
were ‘conveyed’ by Metropolitan Life as part of the
1989 Settl enent Agreenent as an ‘appurtenance’ in the
Special Warranty Deed dated July 20, 1989.

Counsel for the Wades wi thdrew, but the Wades’ Answer and
Counterclains were never withdrawn. After her attorney

w thdrew, Lewi s noved to w thdraw her counterclains but the
court denied this notion. The court then granted Lewis’s notion
to anmend her answer and counterclains and to join indispensable
third parties. The court ordered Lewis to serve the third
parties (including Elk Dance) with the anended pl eadi ngs, which
sought quiet title to the Original Decree water. After Lew s
failed to serve the third parties, the court fined her and

di sm ssed her third party conplaint. Nonetheless, Lewis’'s
assertion that the Lot Owmers or the HOA owned the O gi nal
Decree water remained at issue in the case, and were included as
i ssues to be determned in the Trial Managenent O der.
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The court circulated a proposed trial nanagenent order to
all parties, describing the issues to be determned at trial:
who constituted the Board of the HOA, whether the Board coul d
enter into the 2000 Addendumto the 1989 Settl enent Agreenent,
whet her the court could partition the disputed water anong the
Lot Omers, and whether the HOA could conpel Lot Omers to
cooperate in the rezoning of the property.®> After receiving no
obj ections, the court adopted the proposed trial nanagenent

order on the first day of trial.

® The trial managenent order listed the follow ng issues to be
tried to the court:

1. Whether the present Board of Directors of the
Honeowners’ Association is the duly el ected Board, and
have the authority to transfer property and property
rights affecting all present Lot Omers in the
devel opnent .

2. Whether the Addendumto the 1989 Settl enent Agreenent
was validly entered into, and whether the Court can
t hereby effectuate a division or partition of water
rights.

3. Whether the Court can direct the Homeowners’
Associ ation to convey property held by the Association
to the seven individual Lot Omers pursuant to the
“Agreenment Anong the Menbers of the Spring Creek
Honeowners Associ ation of My 27, 1989.”

4. \Whet her the Court can conpel all present Lot Omers to
execut e docunents in connection with the rezoning of
t he devel opnent in accordance with the terns of the
1989 Settl enent Agreenent and conpel the Homeowners’
Associ ation to convey deeds to the increased acreage
to the Lot Owners.
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The Summt County District Court issued its decision
(Summit County Judgnent) on January 28, 2002. The court first
determ ned that it had personal and subject matter jurisdiction
over the controversy. The court then held that the Summt
County Plaintiffs constituted the duly el ected Board of the HOA
and that the Board had the authority to enter into the 1989
Settl enment Agreenent and the 2000 Addendum to enter into the
contract with the Bureau of Reclamation for the G een Muntain
Reservoir water, and to proceed with and represent the HOA in
Water Court Case No. 93CW213.

Turning to Appellants’ request that the court partition the
di sputed water, the court found no evidence that the Lot Oamners
or the HOA owned these water rights, finding instead that these
wat er rights were conveyed to the Lanes and then to El k Dance.®
The court deni ed Appellants’ counterclaimfor division of the
wat er rights, instead ordering specific performance of the 1989
Settl enment Agreenent as well as any decree entered by the Water

Court in case 93CW213.’ The court ordered the Lot Oaners to

® The parties and the courts bel ow variously refer to El k Dance
and Shadow Creek Ranch as the party the Summt County Judgnent
determ ned to be the owner of the Oiginal water rights.
Because El k Dance, LLC does busi ness as Shadow Creek Ranch, for
sinplicity, we refer to Elk Dance as the owner of the Oigina
Decree water rights.

7 93CW213 is the Water Court case now on appeal to this Court in
05SA326, in which the HOA seeks junior water rights for the
comunity well.
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conply with the 2000 Addendumto the 1989 Settl enment Agreenent
and to sign and conply with the 2000 Addendum s provi sions. The
court ordered the Cerk of the Summt County Conbined Courts to
sign on the Lot Owmers’ behalf if they refused to conply.

Plaintiffs Appeals of Post-Judgnent Orders of the Summit County
Judgnent and the Col orado Court of Appeals Case 03CA1718

The Summt County District Court entered the Summt County
Judgnent on January 28, 2002. No party appeal ed this decision.
In January 2003, after Appellants failed to conply with the
Summt County Judgnent, the court granted the Summt County
Plaintiffs’ notion for execution of docunents pursuant to the
Summit County Judgnment order. Several of the Appellants noved
to set aside the January 2003 order to execute docunents
pursuant to CR C P. 60(b), alleging fraud and fraud on the
court. The court denied this notion.

The Appel |l ants appealed fromthe trial court’s denial of
their CRC P. 60(b) notion to the Col orado Court of Appeals in
case 03CA1718.% A notions division of the court of appeals
denied their notion to anend their appeal to argue that the
trial court |lacked subject matter jurisdiction to enter certain
portions of its ruling concerning owership of the disputed

water rights. Appellants nonetheless included in their brief a
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chall enge to the Summt County Judgnent on subject matter
jurisdiction grounds in addition to arguing that the Sunmt
County Plaintiffs nade fal se statenents to the court. The court
of appeals held that Appellants were barred from arguing that
the Summt County District Court |acked subject matter
jurisdiction because they had the opportunity to litigate this
question at trial and at the very |east could have raised
jurisdictional challenges in a tinely appeal of the Sunmt
County Judgnent. The court held that, even had the Summt
County Plaintiffs nmade fal se statenents, Appellants failed to
denonstrate that this m srepresentati on anobunted to a
“subversion of the |egal process or affected their |egal
rights,” and affirmed the holding of the trial court.
Appellants filed a petition for rehearing, which the court of
appeal s deni ed on October 7, 2004. Appellants did not petition

for wit of certiorari.?

8 Only Appellants Hal ena Lewis, the MN chol ses, and Marguerite
Sergent appeal ed this decision. Nonetheless, for sinplicity, we
refer to these parties as “Appellants.”

°® In addition to their appeal in case 03CA1718, the Appellants
appeal ed anot her post-judgnent order of the Summt County
District Court inplenmenting the Sutmmt County Judgnment. It
appears as though the Appellants voluntarily wthdrew this
appeal , 04CA709, before it was addressed by the court of
appeal s.

Al though not directly bearing on this appeal, Appellants have
initiated three—two other lawsuits, arguing the sanme or simlar
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clains: Federal District Court Case No. 03ML183, and Summit
County District Court Case Nos. 03CV126. and-03CV357-—

In Federal District Court Case No. 03ML183, Appellants filed a
federal Racketeer |nfluenced and Corrupt Organizations Act
conpl ai nt agai nst El k Dance, the HOA, the Sunmmt County
Plaintiffs, and these parties’ attorneys, alleging that these
parties engaged in a conspiracy using the US. mil to
unl awful Iy divest themof their property. 18 U.S.C. 88 1961-
1968 (2005). They al so asked the court to assert suppl enental
jurisdiction over state law clains for civil conspiracy, fraud,
mal i ci ous prosecution, and breach of fiduciary duty, arguing
that those named as defendants engaged in a plan to take over
the HOA's and their real or personal property, nanely, the
di sputed water rights. After Appellants filed a series of
notions for extension of tinme, the court dism ssed the action
w t hout prejudice. The court declined to address the notions
for attorneys’ fees, stating that to do so would “unduly prol ong
th[e] matter.”

In Summt County District Court Case 03CVv126, Appell ants sued
the Summt County Plaintiffs, alleging the followi ng clains: (1)
for declaratory and injunctive relief prohibiting the suspension
of voting rights of Appellants and annulling void acts taken by
the Board, (2) to void wongful assessnments nmade by the Board,
(3) breach of fiduciary duty by Board nenbers, (4) ultra vires
acts by the Board nenbers, (5) fraud and the intentional
infliction of enotional distress/outrageous conduct, (6)
recordi ng of fraudul ent docunents, and (7) that the Col orado
Common Interest Owmership Act, C R S. 38-33.3-101, et seq., is
unconstitutional. This case is set for trial in July 2006.

In another related case, Summt County District Court Case
03CVv357, the Summt County Plaintiffs sued several of the
Appel lants, alleging liability based on recording of fraudul ent
docunents and |ibel for docunents defendants filed with the
Summit County Clerk and Recorder, inter alia, nam ng thensel ves
as the board of the HOA. This case has been consolidated with
03CV126.

Finally, the Summt County Plaintiffs have sought several Rule
70 orders and initiated several suits to enforce the Summt
County Judgnent, as well as suits to foreclose on assessnent
liens and deeds of trust placed on certain of Appellants’
property. Certain of these suits have been dism ssed while
others were consolidated with Summt County District Court Case
03CVv126.
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00CWB02 and 00CW99 — The Water Court Decrees appealed in the
Present Case

The present case cones before this court after
consolidation of two appeals fromDi strict No. 5 Water Court
orders. In Water Court Case No. 00CW99, Elk Dance sought a
decree to anmend the Oiginal Decree to change the | ocation of
one of Elk Dance’'s wells. The water court issued a decree which
Appel l ants noved to set aside pursuant to section 37-92-304(10),
C.R'S. (2005),' arguing that they are the actual owners of the
water in the Oiginal Decree. The water court dism ssed this

petition, reasoning that Appellants were collaterally estopped

1 This section states that a person adversely affected by a
substantive error in a water court judgnment may petition the
wat er court to correct such an error

(10) Cerical mstakes in [a water court] judgnent and
decree may be corrected by the water judge on his own
initiative or on the petition of any person, and
substantive errors [in a water court judgnment or
decree] may be corrected by the water judge on the
petition of any person whose rights have been
adversely affected thereby and a show ng satisfactory
to the water judge that such person, due to m stake,

i nadvertence, or excusable neglect, failed to file a
protest with the water clerk within the tine specified
in this section. Any petition referred to in the
precedi ng sentence shall be filed with the water clerk
within three years after the date of the entry of said
j udgnent and decree. The water judge may order such
noti ce of any such correction proceedi ngs as he
determ nes to be appropriate. Any order of the water

j udge nmaki ng such corrections shall be subject to
appellate review as in other civil actions.

8§ 37-92-304(10), C. R S. (2005) (enphasis added).

16



fromre-litigating i ssues of ownership of the augnentation plan
decreed in the Oiginal Decree because this issue was determ ne
in the Summt County Judgnent.

In Water Court Case No. O00CWB02, El k Dance applied to anmend
the Oiginal Decree, seeking to change the nethod of waste water
treatnent specified in the augnentation plan to allow for
i ndi vi dual septic systens. Elk Dance received a decree, which
Appel l ants noved to set aside pursuant to section 37-92-304(10),
C.RS. (2005). The water court dism ssed this petition, again
reasoni ng that Appellants were collaterally estopped fromre-
litigating i ssues of ownership of the augnentation plan decreed
in the Oiginal Decree.

Appel lants filed a Notice of Appeal wth this court and
these two cases were consol idated. Appellants challenge the
Summt County District Court’s determnation in the Summ t
County Judgnent that El k Dance owns the disputed water, and
argue that the Summt County Judgnent does not preclude them
fromclaimng ownership of this water because that judgnent is

voi d.
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ANALYSI S
| ssue Precl usion
El k Dance!! argues that the water court correctly dism ssed
Appel l ants’ petition because Appellants are collaterally
estopped from attacking the Summt County Judgnent and cl ai m ng
ownership of the water rights in the Oiginal Decree.
This court uses the term “issue preclusion” rather than the

term“col |l ateral estoppel.” Argus Real Estate, Inc. v. E-470

Public Highway Authority, 109 P.3d 604, 608 (Colo. 2005). The

doctrine of issue preclusion provides that a court's final
decision on an issue actually litigated and decided in a
previous suit is conclusive of that issue in a subsequent suit
bet ween the sanme parties or their privies, and may not be re-

l[itigated. Carpenter v. Young, 773 P.2d 561, 565 (Colo. 1989).

| ssue preclusion is an equitable doctrine intended to “relieve
parties of multiple |awsuits, conserve judicial resources, and
pronote reliance on the judicial system by preventing

i nconsi stent decisions.” Sunny Acres Villa, Inc. v. Cooper, 25

P.3d 44, 47 (Colo. 2001). In Colorado, the doctrine of issue

preclusion bars re-litigation of an issue when:

1 The Notice of Appeal nanes “El k Dance Col orado, LLC., D/b/al/
Shadow Creek Ranch” (sic) as appellee. W refer to this party
as “El k Dance.”
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(1) The issue precluded is identical to an issue
actually litigated and necessarily adjudicated in the
prior proceeding;

(2) The party agai nst whom estoppel was sought was a
party to or was in privity with a party to the prior
pr oceedi ng;

(3) There was a final judgnment on the nerits in the
prior proceeding; and

(4) The party agai nst whomthe doctrine is asserted
had a full and fair opportunity to litigate the issues
in the prior proceeding.

Id. (internal citation omtted). To determ ne whether the
doctrine of issue preclusion bars Appellants in this case from
cl ai m ng ownership of the contested water, we address each of
t hese four factors in turn.
1. The issue precluded is identical to an issue actually

litigated and necessarily adjudicated in the prior

pr oceedi ng

The first question in our issue preclusion analysis is

whet her the issue raised by Appellants is identical to an issue
actually litigated and necessarily adjudicated in a prior

proceeding. 1d. For an issue to be “actually litigated,” the

parties nust have raised the issue in a prior action. Bebo

Const. Co. v. Mattox & OBrien, P.C., 990 P.2d 78, 85 (Col o.

1999). An issue is “necessarily adjudicated” when a
determ nation on that issue was necessary to the judgnent. |d.
at 86.

In the present case, Appellants seek reversal of decrees in
the two Water Court cases, arguing that the HOA, not El k Dance,

owns the water adjudicated in the Oiginal Decree. Appellants
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argued bel ow that the HOA enjoyed “exclusive ownership interest
in the plan for augnentation and associ ated water rights

dedi cated to that plan decreed in [the Original Decree].” In
their briefs before this court, appellants present the sane
argunment: that the HOA owns the disputed water because the
augnentation plan in the Original Decree “is a covenant which
runs with the land for the benefit of Spring Creek Ranch Phase
I ”

The i ssue of ownership of the disputed water was actually
l[itigated in Summt County Case 99CV277. |In that case, the
Wades and Hal ena Lewi s argued that “[b]y virtue of . . . the
[1989] Settlenment Agreenent . . . the current |ot owners .
own, as tenants in common,” the disputed water rights, and are
“entitled to a division and partition of said rights.” 1In the
Summt County Judgnent, the Summt County District Court
summari zed Appellants’ argunents in that case to include the
argunment that the HOA owned the disputed water:

[ Appel  ants argue that they] (either individually or

as nenbers of the [HOA]) are entitled to all the water

rights previously acquired by the original devel oper

in [the Original Decree] (175 feet of water per year)

because they were ‘conveyed’ by Metropolitan Life as

part of the 1989 Settlenent Agreenent as an

‘appurtenance’ in the Special Warranty Deed dated July

20, 1989.

The trial managenent order in the Summt County Case indicated

that partition of these water rights was a matter to be tried in
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that case.® Hence, we conclude that the issue of ownership of
the di sputed water was actually litigated in the Summt County
Case. Additionally, we conclude that this issue was necessarily
adj udi cat ed because the court had to determ ne the ownership of
the water rights to rule on the Wades’ and Lewis’s claimthat

t he HOA owned these rights and their request that the court
partition them anong the Lot Oaners.?'?

Because Appel |l ants’ argunent that the HOA owns the disputed
water is identical to an issue actually litigated and
necessarily adjudicated in the Summt County Judgnent, the first
prong of the issue preclusion doctrine is satisfied.

2. The party agai nst whom est oppel was sought was a party
to or was in privity with a party to the prior
pr oceedi ng

The second factor in our issue preclusion analysis is

whet her the Appellants were parties to or are in privity with

2 1ssue 2 in the trial management order was “Whether the
Addendum to the 1989 Settl enment Agreenent was validly entered
into, and whether the Court can thereby effectuate a division or
partition of water rights.”

13 Appellants al so argue that they seek to litigate the question
of whether the Summt County District Court had jurisdiction to
determ ne ownership of the Oiginal Decree water, not the
question of ownership of that water. Al though we address
separately Appellants’ jurisdiction argunent, we note here that
Appel l ants’ contention that they do not seek to litigate the
guestion of the ownership of the Oiginal Decree water conflicts
with the second issue they present for appeal: that the water
court decrees should be vacated because the HOA, not El k Dance,
owns the Oiginal Decree water.
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parties to the Summt County District Court Case. Sunny Acres

Villa, Inc., 25 P.3d at 47. "Privity between a party and a non-

party requires both a substantial identity of interests and a
wor ki ng or functional relationship ... in which the interests of
the non-party are presented and protected by the party in the

litigation.” Cruz v. Benine, 984 P.2d 1173, 1176 (Col o. 1999)

(internal citations omtted). Defendants in the Summt County
Case included Hal ena Lewis, Joyce C. and Kenneth J. MN chol s,
and Dr. Joseph A and Marguerite Sergent. These persons are
al so Appellants in the present case. Additional Appellant in
the present case, Gerald Lewis is the co-owner of the | ot owned
by Hal ena Lewis, a defendant in the Summt County Case. Hence,
there exists a substantial identity of interests and a
functional relationship in which the interests of Gerald Lew s
were presented and protected by Halena Lewis in the Sunmt
County Case litigation. H's interests are therefore in privity
wth those of Halena Lewis. Cruz, 984 P.2d at 1176 (internal
citations omtted).

Because the Appellants in the present case are identical to
or are in privity wwth the defendants in the Sunmt County Case,
the second prong of the issue preclusion doctrine is satisfied.

3. There was a final judgnent on the nerits in the prior
pr oceedi ng
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The third factor in our issue preclusion analysis is
whet her there was a final judgnment on the nerits in the prior
proceeding. |d. A final judgnent is “one which ends the
particular action in which it is entered, |eaving nothing
further for the court pronouncing it to do in order to
conpletely determne the rights of the parties involved in the

proceeding.” E. QO v. People, El Paso County Dept. of Soci al

Serv., 854 P.2d 797, 800 (Colo. 1993) (citing Stillings v.

Davis, 406 P.2d 337, 338 (Colo. 1965)).

The final judgment in the Summt County Case was issued on
January 28, 2002, and was not appeal ed.'* Hence, the third prong
of the issue preclusion doctrine is satisfied.

4. The party agai nst whomthe doctrine is asserted had a
full and fair opportunity to litigate the issues in the
prior proceedi ng.

The fourth factor in our issue preclusion analysis is
whet her the Appellants had a full and fair opportunity to
litigate the issue of the ownership of the disputed water in the

Summt County District Court Case. W have held that factors

determ native of whether a party has been given full and fair

% The Col orado Court of Appeals recognized the finality of the
Summit County Judgnent in its unpublished opinion in Spring
Creek Ranchers Ass’'n Inc. v. Lews, 2004 W. 1903529 (Col 0. App.
2004). In that case, 03CA1718, discussed supra, the plaintiffs
attenpted to attack the Summit County Judgnent and raise the

i ssue of the ownership of the Original Decree water in a
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opportunity to litigate include whether the renedi es and
procedures in the first proceeding are substantially different
fromthe proceeding in which collateral estoppel is asserted,
whet her the party in privity in the first proceedi ng has
sufficient incentive to vigorously assert or defend the position
of the party against which collateral estoppel is asserted, and

the extent to which the issues are identical. Bennett Coll ege

v. United Bank of Denver, Nat. Ass'n, 799 P.2d 364, 369 (Col o.

1990) (internal citations omtted).

Appel  ant Hal ena Lewis explicitly argued the issue of
ownership of the disputed water in the Summt County District
Court Case. Although the McN chol ses and the Sergents received
t he proposed trial nmanagenment order notifying themof the issues
to be determned in that case, they chose not to litigate the
i ssue of ownership of the disputed water rights and did not
appear at trial. In its Findings of Fact, Conclusions of Law,
and Judgnent, The Summt County District Court detailed its
extensive review of all the relevant docunents and concl uded
that El k Dance, not the HOA or the individual Lot Omers, owned
the disputed water. Appellants did not appeal the Summit County

Judgnent .

chal | enge to a post-judgnent order of the Summt County District
Court.
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Appel  ants McNi chol ses and Sergents argue that they are not
bound by the Summit County Judgnent because they defaulted
before the issue of ownership was introduced and were not served
with the counterclains that included the issue of water rights
owner shi p, and because the issue of ownership was introduced in
a co-defendants’ responsive pleading rather than in the
conplaint and they were therefore not on notice that they may
suffer liability. These argunents lack nerit. First, the
Col orado Rules of Civil Procedure require service on a defaulted
party only when the pleading asserts “new or additional clains
for relief against them” CRCP. 5(a). In the present case,
Lew s’ s and Wades’ counterclalimwas not against their co-
def endants Sergents and McNi chol ses. Rather, the Sergents and
McNi chol ses woul d have benefited had Lewi s and the Wades
prevailed on their counterclaimin which they argued that the
di sputed water belonged to and shoul d be distributed anong the
HOA nmenbers. Further, Appellants Sergents and McNi chol ses had
actual notice that the issue of water rights ownership would be
litigated in the Summt County Case because the court served
themw th the proposed trial managenent order. Finally, there
exists no | egal basis for Appellants’ assertion that
“counterclains by definition bind neither the persons bringing

them nor co-defendants.”
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We therefore hold that the Appellants in the present case
had a full and fair opportunity to litigate the issue of the
ownership of the disputed water and that the fourth prong of the
i ssue preclusion doctrine is satisfied.

Because the issue of ownership of the disputed water was
actually litigated and necessarily adjudicated in the Summt
County Case, Appellants or their privies were parties to the
Summit County Case, there was a final judgnment on the nerits in
the Summt County Case, and Appellants or their privies had a
full and fair opportunity to litigate the issues in the prior
proceedi ng, the four prongs of the issue preclusion doctrine are
satisfied as to the issue of ownership of the disputed water
rights. Appellants are therefore precluded fromraising this
issue in their present challenge to the decrees of the water
court in cases 00CW9 and O00CWBOZ2.

Appel I ants’ Argunents Chal |l engi ng the Subject Mtter
Jurisdiction of the Summt County District Court

Appel I ants argue that although the issue of ownership of
t he di sputed water was decided in the Summt County Judgnent,
the doctrine of issue preclusion does not apply because the
Summt County Judgnent is void, either inits entirety, or
insofar as it purports to bind certain Appellants. Appellants
contend that the Summt County Judgnent is void because the

Summit County District Court |acked subject matter jurisdiction
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to determine the ownership of the disputed water in the Summ t
County Case. Appellants present four argunents to support this
assertion: (1) because the Sergents were defaulted before the
i ssue of the ownership of the disputed water arose in the
countercl ai ns, and because the Sergents and the MNi chol ses did
not appear at trial, the judgnment is void as to them (2) the
McN chol ses and Sergents are not required to defend agai nst
counterclains raised in a counterclaimby their co-defendants;
(3) Elk Dance was not a party to the Summt County Case and
title cannot be determned in a nonparty via a declaratory
judgnent action; and (4) the Sunmmt County Judgnent viol ated
separation of powers because only the Board of County
Commi ssioners, not the court, can nodify a PUD. W do not reach
t hese argunents because the doctrine of issue preclusion bars
Appel lants fromcol laterally attacking the Sunmt County Court’s
determ nation that it had personal and subject-matter
jurisdiction to enter the Summt County Judgnent.

Every court has authority to hear and deci de the question

of its own jurisdiction. Keystone v. Flynn, 769 P.2d 484, 488-

89 n.6 (Colo. 1989). The U S. Suprene Court has held that a
“party that has had an opportunity to litigate the question of
subject-matter jurisdiction may not [] reopen that question in a

coll ateral attack upon an adverse judgnent.” |nsurance Corp. of

Ireland, Ltd. v. Conpagni e des Bauxites de Gui nee, 456 U. S. 694,
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702, 102 S. Ct. 2099, 2104 n.9 (1982). The Court added that
“[i]t has long been the rule that principles of res judicata
apply to jurisdictional determ nations -— both subject matter
and personal .” Id.

We cited Insurance Corp. of Ireland in O Neill v. Sinpson.

958 P.2d 1121 (Colo. 1998). In ONeill, a property owner
brought a new claimin water court seeking an injunction against
the state engineer, arguing that the water court that held in a
previ ous action that he had abandoned his water rights | acked
subject matter jurisdiction and that the earlier decision was
therefore void. W held that “[t]he doctrines of [claim
preclusion] and [issue preclusion] bar re-litigation of the
trial court’s original jurisdiction unless there was a manifest
abuse of authority by the trial court.” Id. at 1123. Because
the property owner was a party to the prior proceedi ng and
because he “had a full and fair opportunity to litigate [the
i ssue of subject matter jurisdiction] in water court as well as
when he appeal ed,” the court found no manifest injustice and
hel d that he was barred from“asserting his jurisdictional
claims.” 1d.

Li kewi se, the Nnth GCrcuit Court of Appeals has held that
chal l enges to a court’s subject matter jurisdiction nust be

rai sed during the lawsuit, not in a collateral attack:
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[e] ven objections to subject-matter jurisdiction --
whi ch may be raised at any tine, even on appeal --

nmust be raised while the lawsuit is still pending;

they may not be raised for the first tine by way of
collateral challenge in a subsequent action.

Cty of South Pasadena v. Mneta, 284 F.3d 1154, 1157 (9th G r

2002). CQur court of appeals has held that a party may not
collaterally attack a final judgnent on subject matter
jurisdiction grounds when the party had the opportunity to
chal | enge subject matter jurisdiction during the original

action. In re Marriage of Mallon, 956 P.2d 642, 645 (Col o. App.

1998). This is so even if the trial court determ ned

jurisdiction erroneously. See People in Interest of EEE A, 854

P.2d 1346 (Col 0. App. 1992).

These hol di ngs recogni ze that “if [a] judgnment remains
indefinitely subject to attack for a defect of jurisdiction,
then the principle of finality is conprom sed.” Restatenent
(Second) of Judgnents 8§ 12 cnt. a (1982). The Restatenent
recognizes limted situations in which a party may contest a
court’s subject matter jurisdiction in subsequent litigation:

When a court has rendered a judgnent in a contested

action, the judgnent precludes the parties from

litigating the question of the court's subject matter
jurisdiction in subsequent litigation except if:

(1) The subject matter of the action was so plainly
beyond the court's jurisdiction that its entertaining
the action was a mani fest abuse of authority; or
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(2) Allow ng the judgnent to stand woul d substantially
infringe the authority of another tribunal or agency
of governnent; or

(3) The judgnment was rendered by a court |acking
capability to nmake an adequately inforned

determ nation of a question concerning its own
jurisdiction and as a matter of procedural fairness
the party seeking to avoid the judgnment should have
opportunity belatedly to attack the court's subject
matter jurisdiction.

Rest at enment (Second) of Judgnents, 8§ 12 (1982). |In People ex

rel. J.A U, we discussed the inportance of the finality of

judgnents, stating that “there nust ordinarily be an ultinate
stoppi ng point at which a judgnent is considered concl usive and
unchangeable.” 47 P.3d 327, 331 (Col o. 2002).

In the present case, Appellants did not challenge the
jurisdiction of the Sunmt County District Court at trial or on
di rect appeal of the Sunmt County Judgnent. | nstead,
Appel l ants seek to defeat the doctrine of issue preclusion and
re-litigate the issue of ownership of the disputed water rights
in an entirely new and only tangentially rel ated proceedi ng, by
arguing that the Summt County Judgnent is void for |ack of
subject matter jurisdiction. |If Appellants could collaterally
attack the jurisdiction of the Summt County District Court at
any tinme, even years after that court’s final decision, it would
underm ne the finality of the judgnent and could lead to
conflicting factual determ nations on the issue of ownership of

the disputed water. Therefore, as in ONeill, we hold that the
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doctrine of issue preclusion bars Appellants fromre-litigating
the subject matter jurisdiction of the Sunmt County District
Court.
CONCLUSI ON

For the reasons stated, we affirmthe orders of the Water
Court that dism ssed Appellants’ petitions to set aside the
decrees entered in Water Court Case Nos. 00CWB02 and O0CWP9. °
We return these cases to that court for actions consistent with

t hi s opi nion.

15 El k Dance seeks attorney fees for fees incurred in defending
this appeal. W determne that attorney fees are not
appropriate in this case.
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