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No. 04SA303, In Re Fognani — Lawer as Wtness Colo. RPC 3.7 —
Di squalification of advocate-w tness — scope — Conflict of
Interest Colo. RPC 1.7 - Disqualification of law firm

Victor and Anna Maria Fognani retained John D. Fognani and
Fognani Qui bord & Honsy, LLP (“FGH') to represent themin their
mal practice action agai nst Robert S. Young and Sout hern Col orado
Clinic, P.C (“Dr. Young”). The Fognanis endorsed their son,
John D. Fognani, a nanmed partner at FGH, as a fact witness in
the sane lawsuit. As a result, the trial court granted
Dr. Young’s notion to disqualify John Fognani and FGH from
representing the Fognanis. The Fognanis petitioned the suprene
court, pursuant to CA R 21, for a rule to show cause why the
trial court’s order disqualifying John D. Fognani and FGH shoul d
not be vacat ed.

The suprene court issued a rule to show cause, and now
makes the rule absolute in part, discharges in part and remands.
The court finds no abuse of discretion in the trial court order
di squalifying M. Fognani because the record indicates that the

attorney is likely to be a necessary witness at trial. The
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suprene court limts the scope of the attorney’s
disqualification to advocacy at trial; but holds that the trial
court retains the discretion to determ ne whether, even if the
client consents to the attorney’s participation in pretrial
activity, such participation would be disclosed to the jury
t hereby underm ning the purpose of the rule. The court directs
the trial court, on remand, to fashion an appropriate order as
dictated by the facts and circunstances of this case.
Concerning the trial court’s disqualification of FGH, the
suprene court holds that the record is inadequate to permt a
determ nation of whether the court appropriately disqualified
the firm Colo. RPC 3.7 no |longer requires automatic
di squalification of the disqualified attorney’s law firm
Accordingly, the court remands with directions to the trial
court to determ ne whet her the Fognanis do consent to the
continued representation by FGH and if so, whether such consent

is objectively reasonabl e under the circunstances.
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Vi ctor and Anna Marie Fognani (“the Fognanis”), are
plaintiffs in a mal practice action pending in Pueblo County
District Court. The Fognanis were represented in that action by
John D. Fognani, Esqg. (“M. Fognani”) and Fognani Qui bord &
Homsy, LLP (*FGH'). The Fognani s endorsed their son,

M. Fognani, a nanmed partner at FGH, to testify as a fact
witness in their suit against Robert S. Young, MD., and

Sout hern Colorado Cinic, P.C. (collectively “Dr. Young”). Upon
Dr. Young’s notion, the trial court consequently disqualified
M . Fognani and FGH fromrepresenting the Fognanis in the
|awsuit. The court concluded that M. Fognani’s dual role as
counsel and wi tness woul d prejudice both parties, confuse the
jury, and taint the trial and the |legal systemin contravention
of Col orado Rul es of Professional Conduct 3.7 (hereinafter

“Colo. RPC 3.7” or “Rule 3.77).

The Fognanis petitioned pursuant to C.A R 21 for exercise
of our original jurisdiction. W issued rule to show cause and
now make the rule absolute in part, discharge it in part and
remand. We hold that because the record denonstrates that M.
Fognani is likely to be a necessary witness in this case, the
trial court properly exercised its discretion in disqualifying
himfrom serving as an advocate at trial. Because the advocate-
witness rule is directed at the attorney’ s trial activity, we

limt the scope of that disqualification to advocacy at trial.



The trial court, however, retains the discretion to determ ne
whet her M. Fognani’s participation in pretrial litigation
activity would becone known to the jury and woul d thus underm ne
t he purpose of the rule.

The record does not permt us to determ ne whether the
trial court appropriately disqualified FGH as well as
M. Fognani. The trial court appears to have disqualified the
firmbecause of its association with M. Fognani. Qur Rule,
Col o. RPC 3.7, does not mandate automatic disqualification of a
disqualified attorney’s law firm Rather, the Rule directs the
court to look to two other Rules: 1.7 and 1.9. Since it appears
that the court disqualified FGH based solely upon M. Fognani’s
relationship with the firm we reverse that disqualification
order and remand for proper consideration of the appropriate
criteria.

We uphold the trial court’s disqualification of M. Fognan
fromrepresentation of the plaintiffs at trial. W remand to
the trial court to determ ne the scope of that disqualification
in pretrial activities, and to determ ne whet her FGH need al so
be disqualified fromits representation of the plaintiffs at
trial.
| . BACKGROUND

The underlying lawsuit is the product of alleged

conplications resulting fromhip replacenent surgery and



post operative care Dr. Young provided to Victor Fognani in 1997.
The Fognani s assert negligence by Dr. Young in his failure to

di agnose and properly treat a postoperative |ife-threatening

i nfection.

The Fognanis filed their lawsuit in March 1999, retaining
Dani el Patterson, Esq. (“Patterson”) to represent them
Subsequently, Patterson submtted C R C. P. Rule 26(a)

di scl osures endorsing the Fognanis’ son, M. Fognani, as a fact
w tness. The docunent disclosed that M. Fognani had
information relating to his father’s past nedical condition, his
father’s care and treatnent by Dr. Young, conversations wth

Dr. Young regarding his father’s conditions as well as other
issues in the |awsuit.

Patterson wthdrew in April 2002. Over a year later, in
2003, FGH and the Law O fices of J.E. Losavio of Pueblo (the
“Losavio Firni) entered appearances as counsel for the Fognanis.
Since then, FGH has handl ed substantially all pretrial natters
and intended to serve as the Fognanis’ |ead counsel. Papers
filed with the court listed M. Fognani as one of three FGH
attorneys representing the Fognanis. The matter was schedul ed
for trial in Septenber 2004.

In May 2004, FGH delivered a letter to counsel for
Dr. Young maintaining that M. Fognani was privy to certain

i ncul patory adm ssions by Dr. Young:



Dr. Young stated to [Victor] Fognani’s son, John

Fognani, a long-standing and wel |l -respected nenber of

the Col orado bar, that he was ‘sorry about your

father’s situation’ and that things m ght have turned

out better had [Dr. Young] been at a nmjor hospital

and ‘nore up to date’ on current treatnment options.

Rel yi ng on these statenents, FGH increased the Fognani s’
settl ement demand.

Dr. Young deni ed maki ng any adm ssions to M. Fognani. On
May 10, 2004, he noved to disqualify M. Fognani and FGH, on the
basis of M. Fognani’s potential role as a fact w tness.

Dr. Young cited various provisions of the Col orado Rul es of

Pr of essi onal Conduct as requiring the attorney’s
disqualification and the consequent disqualification of the
firm The notion to disqualify, anong other things, asserted
that the continued representation of the Fognanis by FGH woul d
prej udi ce both parties.

On August 11, 2004, the trial court granted Dr. Young's
notion to disqualify FGH and M. Fognani, holding that the firm
could continue to represent the Fognanis only if it withdrew the
endorsenent of M. Fognani as a fact witness. The court
remar ked, “There is a substantial risk that the jury will be
confused by an advocate al so appearing as a witness.” The court
was concerned, in addition, that M. Fognani’s dual role would

taint the trial and the |legal systemby “putting both parties in

t he awkward and unseemy position generally anticipated by



[Colo. RPC] 3.7.” The trial court acknow edged that the

di squalification would work a hardship on the Fognanis. It
concl uded, however, that the Fognanis were aware of the
potential for such hardship fromthe nonent M. Fognani and FCH
decided to enter their appearance in this case, and “coul d not
now avoi d the consequences of their decision.” The court was
per suaded, also, that the continued representation by the
Losavio Firmwoul d serve to negate any hardship resulting from
the disqualification. It then ordered the Fognanis to respond
within ten days concerning their intent to maintain M. Fognhan
as a W tness.

FGH conti nued representing the Fognanis based on their
understanding that the court had only disqualified M. Fognani.
On August 23, 2004, the Fognanis inforned the court that they
intended to preserve their endorsenent of John D. Fognani as a
w tness and sought clarification of the court’s order regarding
the disqualification of FGH  On August 24, the court issued an
order stating that “the firmis disqualified by virtue of the
order of August 11, 2004.”

The Fognanis petitioned for review of the trial court’s
or der.

1. ORI A NAL JURI SDI CTI ON
Exercise of our original jurisdiction under CAR 21 is

entirely within our discretion. Lazar v. R ggs, 79 P.3d 105,




106 (Colo. 2003). Although we have decl ared that original
proceedi ngs are not devices for circunventing appeals, Varner v.

Dist. Court, 618 P.2d 1388, 1390 (Col o. 1980), we have accepted

CAR 21 relief as an appropriate renmedy for trial court abuse
of discretion where an appellate renedy woul d be i nadequat e,

Lazar, 79 P.3d at 106; People v. Dist. Court, 953 P.2d 184, 186

(Colo. 1998). This court has not previously assuned ori gi nal
jurisdiction over the disqualification of private attorneys and
their law firnms in a civil matter. W have, however, accepted
original jurisdiction under simlar circunstances for public |aw
firms, such as district attorneys, attorney generals, and public
def ender offices, and for disqualification of private counsel

and firns in crimnal nmatters. See, e.g., People v. C V., 64

P.3d 272 (Col 0. 2003) (concerning disqualification of district
attorney’s office and staff).! In C V., we deternined the

exercise of original jurisdiction to be appropriate because the

'For other C.A R 21 reviews of disqualification of district
attorney offices and staff, see People v. Pal ono, 31 P.3d 879
(Colo. 2001); People ex rel. Sandstromv. Dist. Court, 884 P.2d
707 (Col o. 1994); Pease v. Dist. Court, 708 P.2d 800 (Col o.
1985); public defenders office and/or staff, see People v.

Harl an, 54 P.3d 871 (Colo. 2002); Rodriquez v. Dist. Court, 719
P.2d 699 (Colo. 1986); WIllianms v. Dist. Court, 700 P.2d 549
(Col 0. 1985); attorney general office and staff, see People ex
rel. Whodard v. Dist. Court, 704 P.2d 851 (Colo. 1985); private
attorney and firmin crimnal matters, see People ex rel. Peters
v. Dist. Court, 951 P.2d 926 (Colo. 1998); Ceary v. D st.
Court, 704 P.2d 866 (Colo. 1985).




ruling “may have a significant inpact on a party’'s ability to
litigate the nmerits of a controversy.” 1d. at 275.

Exercise of our original jurisdictionis simlarly
appropriate in this civil case. Resolving the issue at this
point in the proceedings could avoid duplicative and expensive
pr oceedi ngs.

[11. ANALYSI S

A. Attorney Disqualification

We have repeatedly acknowl edged that the disqualification
of counsel is a matter largely within the trial court’s

di scretion. See People v. Palonpo, 31 P.3d 879, 882 (Colo.

2001); People ex rel. Peters v. Dist. Court, 951 P.2d 926, 931

(Colo. 1998); People v. Garcia, 698 P.2d 801, 806 (Colo. 1985);

Wlliams v. Dist. Court, 700 P.2d 549, 553 (Col 0. 1985).

Beyond that initial deference, however, are a nunber of
additional factors. For exanple, courts have historically been
hi ghly cynical of notions to disqualify opposing counsel, noting
that such notions are often dilatory or tactical devices.

Par ke- Hayden, Inc. v. Loews Theatre Mgmt. Corp., 794 F. Supp.

525, 527 (S.D.N. Y. 1992); G eenebaum Mountain Mrtgage Co. v.

Pioneer Nat’'|l Title Ins. Co., 421 F. Supp. 1348, 1352 (D. Col o.

1976); H H B.K 45th St. Corp. v. Stern, 158 A D.2d 395, 396

(N.Y. App. Div. 1990); Conden v. Superior Court, 576 P.2d 971

975 (Cal. 1978). Accordingly, the noving party has the burden



to establish grounds for disqualification. See People ex rel.

Wodard v. Dist. Court, 704 P.2d 851, 853 (Colo. 1985); Garcia,

698 P.2d at 805. To that end, the opposing counsel cannot be
disqualified on the basis of speculation or conjecture, and
di squalification can occur only after facts have been all eged

that denonstrate a potential violation of the Rule. See People

ex rel. Wodard, 704 P.2d at 853 (addressing the Code).

The question of disqualification culmnating fromcounsel’s
status as attorney and witness in the sane proceeding is
prem sed on the so-called advocate-w tness rule, the genesis of
which is the subject of nmuch scholarly debate.? The rule, stated
broadly, is that counsel cannot maintain dual roles as advocate
and witness in the same matter before the same tribunal. See

Erick G Luna, Avoiding A “Carnival Atnosphere”: Trial Court

Di scretion and the Advocate-Wtness Rule, 18 VWiittier L. Rev.

447, 451 (1997). Anong the nultitude of rationales for the
rul e,® we have enphasized that “a | awer who intermngles the

functions of advocate and wi tness di m nishes his effectiveness

2 For a discussion of the advocate-witness rule’s origin and

hi story, see Jeffrey A Van Detta, Lawers as Investigators: How
Ell erth and Faragher Reveal a Crisis of Ethics and

Pr of essi onal i sm Through Trial Counsel Disqualification and

Wai vers of Privilege in Wrkplace Harassnment Cases, 24 J. Legal
Prof. 261 (2000).

3 Courts and schol ars have di sagreed over the goals and
underlying rationale for the rule. See S&S Hotel Ventures Ltd.
P ship v. 777 S.H Corp., 69 N Y.2d 437, 444 n.4 (N Y. 1987)
(observing consi derabl e di fference of opinion).
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in both cases.” Wllianms, 700 P.2d at 553. W explained, “The
client’s case is subject to criticismthat it is being presented
t hrough the testinony of an obviously interested witness who on
that account is subject to inpeachnent, and, of equal

i nportance, placed in the unseemy position of arguing his own
credibility to the jury.” |d. Drafters of the ABA Mdel Rules
recommend simlar rationales for the rule; but the drafters al so
mention the opposing party’'s interest, noting that conbining the
rol es of advocate and witness can prejudice the opposing party
as well as involve a conflict of interest between the |awer and

client. See Annotated Mddel Rules of Prof’l Conduct, R 3.7

cnt. 1, at 381 (5th ed. 2003).

A mgjority of states have adopted the ABA Mydel Rules’
standard for disqualification of an advocate-w tness, while a
mnority still espouses its predecessor, the ABA Mdel Code.
See Van Detta, supra note 2, at 285. Wth mnor variations,

Col orado has joined the majority of states in adopting the ABA
Model Rules, articulated through Colo. RPC 3.7. This court
adopted the Rule in 1992; it becane effective in 1993, see Col o.
RPC, 7TA C R S. (1990 Rpl. Vol.) (1992 Cum Supp.), and repl aced

t he Code of Professional Conduct.? Colo. RPC 3.7(a) prohibits a

4 The Col orado Code of Professional Conduct, Rule 3.7's
predecessor, codified the advocate-w tness rule under DR 5-
101(B) as foll ows:

11



| awyer fromacting as an advocate in a trial if the lawer is
“l'ikely to be a necessary witness,” with three enunerated
exceptions: (1) the testinony relates to an uncontested issue;
(2) the testinmony relates to the nature and val ue of | egal
services rendered in the case; or (3) disqualification of the

| awyer woul d work substantial hardship on the client. W, thus,

consi der those requirenents.

A lawer shall not accept enploynent in contenpl ated
or pending litigation if he knows or it is obvious
that he or a lawer in his firmought to be called as
a W tness, except that he may undertake the enpl oynent
and he or a lawer in his firmmay testify:

(1) If the testinony will relate solely to an
uncontested matter.

(2) If the testinony will relate solely to a matter of
formality and there is no reason to believe that
substantial evidence will be offered in opposition to
t he testinony.

(3) If the testinony will relate solely to the nature
and val ue of | egal services rendered in the case by
the lawer or his firmto the client.

(4) As to any matter, if refusal would work a
substantial hardship on the client because of the

di stinctive value of the |lawer or his firmas a
counsel in the particul ar case.

Subj ect to the sanme exceptions, DR 5-102(A) required
that counsel and his firm if any, wthdraw

(1) 1f, after undertaking enploynent in the

contenplated or pending litigation, [he] learns or it

is obvious that he or a lawer in his firmought to be

called as a witness on behalf of his client.

12



1. “Necessary Wtness” Analysis

In response to the conflicting judicial interpretations of
t he Model Code standard, the drafters of Mddel Rule 3.7 chose
the words “necessary w tness” over the Mddel Code’s phraseol ogy
“ought to be called as a witness,” which appears in DR 5-101 and

102. See Healthcrest, Inc. v. Am Md. Int’l Inc., 605 F. Supp.

1507, 1510 (N.D. Ga. 1985) (noting conflicting judicial
interpretations). Interpretation of “ought to be called” under
the Code often reverberated between two strict polar opposite
requi renents. Some courts inposed disqualification even if the

attorney’s testinony was mnimally useful. See Suprene Beef

Processors, Inc. v. Am Consuner Indus., Inc., 441 F. Supp.

1064, 1068 (N.D. Tex. 1977) (holding that the client is entitled
to “every scrap of favorable evidence,” not just that which is
essential to the case). Qwher jurists strictly interpreted the
Code to require disqualification only if the |lawer’s testinony
was “crucial,” “indispensable,” “obligatory,” or “pivotal.” See

Luna, supra, at 445; accord Wckes v. Ward, 706 F. Supp. 290,

292 (S.D.N. Y. 1989). It appears, however, that the najority of
courts read the Code’s “ought to be called” |anguage as
requiring that the | awer’s testinony be “necessary” or

“i ndi spensabl e” and not just useful. See John J. Dalton, The

Advocate-Wtness Rule: Problens and Pitfalls, C641 ALI-ABA

Conti nui ng Legal Education 313, 317 (1991). Thus, while not

13



requiring that the attorney’s testinony be indispensable, by its
adoption of the “necessary” |anguage, the Rule places a higher
burden on the noving party, signaling the ABA's retreat fromthe
stricter standard that required disqualification if the

testi nony was even sonmehow useful. See Col orado Bar Associ ation

Ethics Comnm, Formal Op. 78 (1997) (hereinafter “CBA, Formal Op.

78”) (noting “the ‘necessary witness’ standard is recogni zed as
requiring ‘an even nore specific showi ng of necessity’ than the
Code”) .

Rul e 3.7 does not dictate any standard for “likely to be a
necessary w tness,” but el sewhere, the ABA has expl ai ned that
the term “necessary” neans “no other witness could testify, and
obvi ates disqualification if the lawer’s testinony is nerely

cunul ative.” See ABA/BNA Lawyers’ ©Manual on Prof’| Conduct

8§ 61: 506 (2002); see also Religious Tech. Cr. v. F.A C. T. Net,

Inc., 945 F. Supp. 1470, 1480 (D. Colo. 1996) (reading

“necessary” to nmean that testinony nust not be nerely
cunmul ative, and holding that the court may delay ruling on a
motion to disqualify until it can determ ne whether another

wi tness can testify); accord Hunphrey ex rel. State v. MlLaren,

402 N.W2d 535, 541 (M nn. 1987); Security Gen. Life Ins. Co. v.

Superior Court, 718 P.2d 985, 987 (Ariz. 1986). The Col orado

Bar Association’s (“CBA's”) Ethics Commttee endorses that

|atter interpretation, but, the commttee prefers that courts

14



tenper it with an ad hoc approach. It explains that the term
“necessary w tness” cannot be interpreted strictly by reference
to evidentiary decisions analyzing when testinony is

“necessary.” See CBA, Formal Op. 78, supra. In its view,

all egations that the opposing counsel is a “necessary wtness”
cannot rest on the nere nam ng of the attorney; nor however,
does the sheer availability of other conpetent w tnesses for the
sane testinony automatically render a nanmed attorney
“unnecessary.” |d.

Al t hough not binding authority, we approve the commttee’s
approach. Thus, determ ning whether the noving party has
properly denonstrated that opposing counsel is “likely to be a
necessary w tness” involves a consideration of the nature of the
case, wWth enphasis on the subject of the | awer’s testinony,
the wei ght the testinony m ght have in resolving disputed
i ssues, and the availability of other w tnesses or docunentary
evi dence which m ght i ndependently establish the rel evant

i ssues. See Conden, 576 P.2d at 974 (interpreting the Mdel

Code); see also Kubinv. Mller, 801 F. Supp. 1101, 1113

(S.D.N Y. 1992) (interpreting the Code to require factors such
as “the significance of the matters, weight of the testinony,
and availability of other evidence”).

At issue in the underlying litigation in this case is the

Fognani s’ contention that negligence by Dr. Young caused Victor

15



Fognani certain postoperative injuries. That contention is the
actual subject of M. Fognani’s professed testinony.
M. Fognani’s statements are essentially that he spoke with the
doctor shortly after the procedure perforned on his father.
M. Fognani attributes to the doctor certain adm ssions agai nst
interest, whereby Dr. Young conceded fault, and even offered an
explanation for his alleged surgical mscalculation: that he
was not conpl etely abreast of nodern treatnent neasures that
woul d have averted the injuries. These declarations, if proven
true, could subject Dr. Young to liability. Dr. Young denies
havi ng made the statenents. M. Fognani, noreover, is the sole
identified witness to these statenents by the doctor. The facts
and circunstances of this case denonstrate that M. Fognani is
likely to be a necessary witness on his clients’ behalf.

The Fognanis argue that the trial court’s granting of
Dr. Young’s notion is premature given that they have not decided

that M. Fognani will definitely testify.® The rule, however,

® The Fognanis al so argue that the court’s disqualification of
M. Fognani fromacting as advocate at trial is premature and
unnecessary because they have made no indication that they
intended for M. Fognani to serve as counsel. As for the
guestion of whether M. Fognani will definitely testify at
trial, the trial court also need not make any specific finding
that M. Fognani intended to serve as counsel at trial. It is
sufficient that he was serving in that capacity and was |ikely
to be a necessary w tness when the notion was fil ed.

16



does not require categorical proof that the | awer will indeed

testify at trial. The noving party’ s burden is conplete if he
proves that opposing counsel is “likely to be a witness” at
trial. The likelihood of that testinony is based, not on the

plaintiffs’ subjective trial strategy, but rather, on the
circunstances of the particular case. W also note that the
settlenent letter, in which FGH increases the Fognanis’
settlenment offer with reference to his potential testinony,
hi ghlights the fact that the Fognanis viewed M. Fognani’s
testinmony as a centerpiece of their case against Dr. Young.

We enphasi ze that the rationales for the advocate-w tness
rule are particularly acute in a case such as this.
M. Fognani’s dual role could prejudice his clients in two
regards: as the Fognanis’ |awer, he would be inpeachable for
self interest, and his testinony could be additionally suspect
because of his role as his clients’ son. Thus, disqualification
of M. Fognani shoul d enhance his useful ness as a witness for
t he Fognani s given that he would no | onger be subject to
i npeachnment for interest by virtue of his role as advocate. See
Conden, 576 P.2d at 974.

Lastly, while we do not underestimate jurors’ ability to
resol ve even the nost conpl ex cases, we are persuaded that the
jury m ght have troubl e distinguishing anong M. Fognani’s

mul tiple roles as advocate, |aw partner, w tness and son.

17



As noted previously, however, determ ning whether the
lawer is likely to be a witness at trial does not put the topic
of disqualification at end; the |awer may assune a dual role at
trial of the same matter if at | east one of three exceptions
under Rule 3.7 exists. Because the potential testinony rel ates
neither to an uncontested issue, nor the nature and val ue of
| egal services rendered in this case, we proceed to eval uate
whet her the disqualification would i npose a substantial hardship
on the Fognani s.

2. “Substantial Hardship” Analysis

The rule permts the awer to maintain a dual role in the
sane proceeding if “disqualification would work substanti al
hardship on the client.” Conpare Colo. RPC 3.7(a)(3), wth
DR 5-101(B)(4) (requiring substantial hardshi p based on
distinctive value of |lawer’s service or his firms). Thus,
even if, as we have determined, there is a risk of prejudice to
both parties if the attorney is permtted to testify in this
case, we nust bal ance the conpeting interests, affording “due
regard” to the effect of disqualification on his clients. See
Colo. RPC 3.7(a) cnt. 4.

As currently codified, the rule liberalizes the substanti al
hardshi p exception by deleting the requirenent that the hardship
be based on the “distinctive value” of the |awer’s service or

that of the firm See CBA Formal Op. 78, supra. The financi al

18



burden on the client of replacing the attorney, if conbined with
ot her circunstances, as such, may be sufficient to create an
exception. 1d. But an assertion that the attorney has consuned
great resources and expended considerable tinme in preparation
for trial is insufficient alone to defeat disqualification. See

Fed. Deposit Ins. Corp. v. Sierra Resources, Inc., 682 F. Supp.

1167, 1171 (D. Colo. 1987); Lunbard v. Maglia, Inc., 621 F

Supp. 1529, 1540 (S.D.N. Y. 1985). Along those lines, one court
has reasoned that to permt an attorney to act as both w tness
and counsel in the sane proceedi ng sinply because of financial
hardship to the client would permt attorneys to remain nute
when aware of the likelihood of their testinmony, “all the while
hopi ng that his adversary will not recognize the problemuntil

the case is well under way.” See G eenbaum Mountai n Mortgage,

421 F. Supp. at 1353; see also United States v. Peng, 602 F

Supp. 298, 303 (S.D.N. Y. 1985) (refusing to permt expense and
delay routinely incident to disqualification to satisfy the

har dshi p exception, reasoning that such a result “would swall ow
the rule by providing incentives for counsel to accunul ate the

financi al hardship”); accord Jackson v. Russell, 498 N E. 2d 22,

30 (Ind. Ct. App. 1986).
Per haps directed at avoiding such an outcone, Rule 3.7’s
comment describes as a relevant factor weighing in favor of

disqualification, “that one or both parties could reasonably
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foresee that the | awer would probably be a witness.” Colo. RPC
3.7(a) cnt. 4. Most jurisdictions appear to support this view

See, e.g., Disciplinary Counsel v. Collins, 643 N E. 2d 1082,

1083 (Onio 1994) (reprimanding | awyer for accepting enpl oynent

when he knew he could be called as witness); Mntor Lagoons,

Inc. v. Teague, 595 N. E.2d 392, 395 (Chio 1991) (disqualifying

attorney who was aware of conflict and that he would be called

by opponent before he accepted enploynent); Fed. Deposit Ins.

Corp., 682 F. Supp. at 1172 (noting | awer was told by noving
party’s attorney fromonset of litigation that he would be a
fact w tness).

Accordi ngly, when determ ni ng whet her the disqualification
woul d i npose a substantial hardship on the client, we consider
all relevant factors in light of the specific facts before the
court, including the nature of the case, financial hardship,
giving weight to the stage in the proceedings, and the tine at
whi ch the attorney becanme aware of the |ikelihood of his
testinmony. In addition, we also consider whether the client has

secured alternative representation. See Wrld Youth Day, Inc.

v. Fambus Artists Merchan. Exch., Inc., 866 F. Supp. 1297, 1304

(D. Colo. 1994).
Currently, the parties are in the mdst of pretrial
l[itigation. The Fognanis’ original counsel withdrew in 2002 and

M. Fognani entered his appearance as their counsel a year
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|ater, along with the Losavio Firm The record further
di scl oses that M. Fognani and two FCGH associ ates have handl ed
substantially all pretrial matters.

This is not, however, a case in which the attorney
unexpect edl y happened upon the relevant information after
undertaking the clients’ representation. The record indicates
that the likelihood of M. Fognani’s status as a W tness was
apparent before his parents’ lawsuit was even filed, and
certainly before he entered his appearance. He was identified
as a material witness in the Fognanis’ initial disclosures, nade
when the Fognanis were represented by Patterson.

Also, the record reveals that the Losavio Firm has been and
will continue to represent the Fognanis in this case. W agree
with the trial court that such representation decreases the
i kelihood of substantial hardship. Despite their claim of
pecuni ary hardshi p, the Fognanis have not shown that the Losavio
Firmw Il be unable to conduct the trial even if M. Fognan
(and his entire firm® is disqualified.

Lastly, this is also not a case in which the clients had a
| ongstanding or continuing relationship with the attorney as

their counsel. See G eenbaum Mountain Mirtgage Co., 421 F

Supp. at 1352 (explaining that the hardship incurred from

21



di squalification of |ongstanding corporate counsel m ght weigh
in favor of permtting the attorney to maintain a dual role).
As noted, the Fognanis were initially represented by different
counsel and have been represented by M. Fognani for only one
year. Considering the specific facts and circunstances of this
case, the trial court did not abuse its discretion in rejecting
t he Fognani s’ substantial hardship clains.

Cumul atively, then, we find anple justification in the
record for the disqualification of M. Fognani from
representation of the Fognanis at trial. W turn, then, to the
scope of such disqualification
3. Scope of Attorney Disqualification

The Fognanis urge that the trial court abused its
discretion by its refusal to permt M. Fognani to participate
in pretrial litigation. Colo. RPC 3.7(a) is directed at the
| awyer’s courtroomactivity, preventing the |awer from acting
as an “advocate at trial.” Prior to the ABA's adoption of Model
Rule 3.7, sonme courts refused to read the term“trial” literally
to apply only to proceedi ngs conducted before a jury. See,

e.g., Gn. MII| Supply Co. v. SCA Servs., Inc., 697 F.2d 704,

716 (6th Cir. 1982) (opining that because “trial” applied to al

® W discuss later in detail, the inpact of M. Fognani’s
di squalification on FG4 s continued representation of the
Fognani s.
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rel ated proceedi ngs, the ABA could not have intended that the

| awyer retain control of everything but the literal “trial”).
Foll ow ng codification of the Rule, both the ABA Conmttee

on Professional Responsibility and the CBA Ethics Commttee

adopted the view that because the rule prevents the witness from

“act[ing] as an advocate at trial,” the disqualified | awer may

play a role in the representation short of trial with the

client’s consent. See CBA, Formal Op. 78, supra; ABA Comm On

Ethics and Prof’|l Responsibility, Informal Op. 89-1529 (1989)

(hereinafter “ABA, Informal Op. 89-1529”) (requiring consent

after consultation and reasonable belief that the representation
wi |l not adversely affect the client’s interest). The CBA
Committee also recomrends that consent by the client be
obt ai ned and cautions that the | awer nust not be “myopic” when
assessing whether to proceed with pretrial advocacy. CBA

Formal Op. 78, supra. It explains that the limted prohibition

of Rule 3.7 should not be construed as providing an open
invitation to serve as pretrial counsel. [|d.

Courts generally permt an attorney disqualified on this
basis to participate fully in pretrial litigation activities
such as strategy sessions, pretrial hearings, nediation

conferences, notions practice and witten discovery. See, e.g.,

Wrld Youth Day, Inc., 866 F. Supp. at 1303; Caplan v.

Braverman, 876 F. Supp. 710, 712 (E.D. Pa. 1995); Cul ebras
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Enterprises Corp. v. Rivera-Rios, 846 F.2d 94, 100 (1st Cr

1988); United States v. Castellano, 610 F. Supp. 1151, 1167

(S.D.N. Y. 1985). These courts reason that the purposes served
by the advocate-witness rule are not greatly underm ned by the
| awyer’s participation in the pretrial stages of the suit. See

Cul ebras Enterprises Corp., 846 F.2d at 100.

However, although courts generally agree with the ABA s
opi nion that disqualification does not prevent participation in
pretrial matters, |like the CBA Ethics Conmttee, sone courts
caution against permtting the | awer unqualified participation
inall pretrial litigation activity. As an exanple, in Wrld

Youth Day, Inc., the United States District Court for the

District of Colorado enphasized that since the overriding
purpose of the rule is to avoid prejudice associated with jury
confusion, the attorney should not participate in any pretrial
activity that could be adm ssible at trial and that would revea
the attorney’ s dual role to the jury. 866 F. Supp. at 1303. As
such, the court held that where the attorney’s participation in
pretrial deposition could be revealed at trial, the court should
bar the attorney fromparticipating in that activity. 1d. at
1304.

In this case, the trial court issued a broad order
disqualifying M. Fognani fromthe trial of this case w thout

specifying the outer limts of that disqualification. W
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acknowl edge the ABA Conmttee’s view that the rule was not
intended to prevent the attorney fromparticipating in pretrial

litigation activities. See ABA Informal, Op. 89-1529, supra

(opining that the | awyer who anticipates testifying at trial may
participate in discovery and other pretrial proceedings). W
al so accept the conclusions by other jurisdictions that such
activities may include strategy sessions, pretrial hearings,
medi ati on conferences, notions practice and witten discovery,
or being consulted by the non-testifying counsel. However, we
decline to issue a rule that would permt automatic
participation by the disqualified attorney in all pretrial
l[itigation. Upon assuring that the client has consented to
pretrial representation by the disqualified attorney, the trial
court has the discretion to determ ne whether participation by
the attorney in a particular pretrial activity would underm ne
the purpose of Rule 3.7. Accordingly, if for exanple, the
attorney’s dual role in deposition proceedings would |ikely be
revealed at trial, the court may properly limt the attorney’s
role in that activity. W leave to the trial court upon remand
the opportunity to fashion its orders in a way dictated by the
facts of this case.
B. | MPUTED DI SQUALI FI CATI ON

The next issue we address is the extent to which the

di squalification of M. Fognani precludes the participation of
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his firmin the case. In its order of August 11, 2004, the
trial court appears to have disqualified FGH automatically
solely by virtue of M. Fognani’s association with the firm
Rule 3.7(b) sets forth the requirenent for vicarious
disqualification of other lawers or a law firm associated with
the disqualified attorney: “A lawer shall not act as advocate
inatrial in which another lawer in the lawer’s firmis

likely to be called as a witness unless the requirenents of

Rule 1.7 or Rule 1.9 are net.” (enphasis added). The current

Rule is a departure fromthe automatic disqualification of the
| awyer’s associ ates mandated by its predecessor. See, e.g.,
Conden, 576 P.2d at 974 (interpreting the Mddel Code as
requiring automatic vicarious disqualification). Accordingly,
under Rule 3.7(b), “disqualification of the advocate-witness is
a personal disability that is normally not inputed to the

attorney’s law firm” See Richard F. Hennessey, Col orado’s New

Rul es of Professional Conduct: A Mre Conprehensive and Usef ul

Guide for Lawers, 21 Colo. Law 10, 2116 (Qct. 1992); see al so

Kubin, 801 F. Supp. at 1114.

The Rule contenplates that if the attorney is disqualified
to prevent him*“fromtestifying adversely or detrinentally to
the client,” the Rules’ conflict provisions nust be conplied
w th. See Hennessey, supra, at 2116. Relevantly, Rule 1.7 bars

the lawer fromrepresenting a client if the representation may
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be “materially limted by . . . the lawer’s own interests,”
unl ess “the | awer believes the representation will not be
adversely affected” and “the client consents after
consultation.” Colo. RPC 1.7(b)(1) & (2).’ The provisions of
1.7 also apply to the attorney’s firmthrough Rule 1.10,
prohibiting | awers associating in a firmfromknow ngly
representing a client when any one of them practicing al one
woul d be prohibited by 1.7.% See Colo. RPC cnt. 5.

Colo. RPC 3.7 differs from ABA Model Rule 3.7 in one
crucial aspect. The Mddel Rule provides: “A lawer may act as
an advocate at trial in which another [awer in the | awer’s
firmis likely to be called as a witness unless precluded from

doing so by Rule 1.7 or Rule 1.9.” See Annotated Mdel Rules,

supra, at 381. (enphasis added). The CBA commttee expl ains

" Rule 1.9, governing conflict of interest arising fromthe

| awyer’s representation of former clients is not inplicated.

8 Colo. RPC comment 5 states, “If a lawer who is a nenber of a
firmmay not act as both advocate and w tness by reason of
conflict of interest, Rule 1.10 disqualifies the firmalso.”
However, if an advocate is likely to be called as a necessary
W t ness, another non-testifying advocate nmay appear as tri al
counsel, unless bared by Rule 3.7(b). The conflict provisions
of Rule 1.10 refer to conflicts other than those arising from
t he advocate-wi tness context. See CBA, Formal Op. 78, supra.
Comment 5 adnoni shes that conpliance with the conflict

provi sions of 3.7(b) does not inmunize the |awer from conplying
with the conflict provisions of Rule 1.10 as well if the
circunstances are such that conpliance is required. See id. at
n. 4.
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that the ABA s approach creates a presunption agai nst vicarious
disqualification while our Rule creates an opposite presunption.

See CBA Formal op. 78, supra. The Commttee eschews the ABA

approach because of the concern that even if the client is
represented by the advocate-witness’'s partner “there is still a
potential conflict of interest which can be serious in such a
situation.” In that regard, Rule 3.7 comment 5 explains that,
for exanple, the testifying attorney’ s credibility may be pl aced
in issue because of his association with the firm See Col o.

RPC 3.7 Commttee Comment; see also Fed. Deposit Ins., Corp.

682 F. Supp. at 1170 (observing that “when the client’s case is
proffered through the testinony of the trial attorney’s partner,
t he advocate partner nust awkwardly argue his testifying
partner’s credibility”). Thus, Colo. RPC 3.7 contenpl ates that
the firmmy not continue its representation if such
representation will adversely affect the client or the client
refuses to consent. The Rule thereby affords nore weight to a

client’s choice of counsel. See Freschi v. G and Coal Venture,

564 F. Supp. 414, 417 n.2 (S.D.N. Y. 1983) (opining that the
changes in Rule 3.7 “appear to be a greater recognition of the
i nportance of the client’s own judgnment concerning his choice of
counsel to represent hinf).

The client’s consent nust be objectively reasonable. The

Rul e provides that “a client’s consent cannot be validly
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obtained in those instances in which a disinterested | awer
woul d conclude that the client should not agree to the
representation under the circunstances of the particul ar
situation.” Colo. RPC 1.7(2)(c).

Thus, Rule 3.7 no |onger inposes automatic vicarious
di squalification of the disqualified attorney’s lawfirm As
such, the trial court nust consider whether the requirenents of
Rules 1.7 and 1.9 have been nmet. |In this situation, we direct
our attention to the requirenents of Rule 1.7. The inquiry is
two-fold. Here, by reason of their active opposition to the
di squalification order, we assune that the firmreasonably
believes that its representation of the plaintiffs will not be
materially limted by its responsibilities to M. Fognani. See
Colo. RPC 1.7(2)(b)(1). Second, then, is the question of the
client’s consent to that ongoing representati on and whet her that
consent is objectively reasonabl e under the circunstances.
Wiile the Rule affords deference to the client’s wishes in
determ ni ng whet her attorneys associated with the disqualified
attorney may continue the representation, “the client wll
al nost al ways be reluctant to forego the assistance of famliar
counsel or to incur the expense and inconveni ence of retaining

anot her lawer.” See Jones v. Cty of Chicago, 610 F. Supp.

350, 361 (N.D. Ill. 1984) (observing that the client wl|

generally be guided in the decision to retain the firmby the
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sanme firmand attorney whose continued representation is at
issue). The court does have the authority to decline to honor
the client’s choice if the court concludes that the client
shoul d not agree to the representati on under the circunstances
of the case. In nmaking that determ nation, the court may
bal ance the clients’ interests in the continuing representation
agai nst the nature of the anticipated testinony, and the
credibility issues that the testinony may pose.

The record does not allow us to reach a conclusion here as
to whether the trial court abused its discretion in
di squalifying FGH fromrepresenting the Fognanis. The trial
court made extensive findings concerning the propriety of
further representation by M. Fognani, but nade no findings with
respect to the firm Accordingly, we remand for the trial court
to reconsider this issue consistent with this opinion.
| V. CONCLUSI ON

We hold that Colo. RPC 3.7 requires that M. Fognani be
di squalified fromappearing as an advocate in this case because
he is likely to be called as a witness at trial. 1In so holding,
we limt the attorney’s role to pretrial activities, unless the
court determnes that participation by M. Fognani woul d have
the tendency to disclose his dual role to the jury.
Accordingly, we conclude that the trial court did not abuse its

di scretion in disqualifying M. Fognani fromrepresenting the
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Fognanis in this case. Concerning the trial court’s

di squalification of FGH, we conclude that the record does not
permt us to determ ne whether the court abused its discretion.
We remand for the trial court to determ ne whether the

requi renents of Rule 1.7 has been net, and specifically to
determ ne whether the client consents to such representation
and, if so, to determ ne whether such consent is objectively
reasonabl e. Accordingly, we nmake the Rul e absolute in part,

di scharge it in part and remand.
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