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Ready M xed Concrete, applying for a change of the MCanne
Ditch water right, clainms 900-acre feet annually of fully
consunabl e devel oped water for use by augnentation or
replacenent, free of the river’'s call. The Division No. 1 Water
Court ruled that the 1918 decree for the McCanne Ditch right was
for tributary South Platte River systemwater, not devel oped
water, and return flows fromthe decreed irrigation use bel ong
to the river systemfor use by other appropriators.

The Supreme Court agrees with the water court, and hol ds
that the plain | anguage of the 1918 decree, and the acconpanying
referee’s report, denonstrate that the McCanne Ditch water right

is for the use of native South Platte Basin seepage water to
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irrigate 300 acres of land, limted to no nore than 900 acre-
feet per year as a condition to prohibit wasteful irrigation.
The Suprene Court states that irrigation right decrees that
erroneously classify tributary waters as “nontri butary” or
“i ndependent of other priorities,” are protected by res
judicata, so long as the water is used in conformty wth the
decree. But, Ready M xed Concrete’s change of water right
application reopened the McCanne Ditch decree for determ nation
of the true neasure of the appropriative water right’s
hi storical consunptive use draw on the river system Because
Ready M xed Concrete failed to denonstrate the water right’s
hi storical beneficial use over a representative period of tine,
the Supreme Court agrees with the water court that Ready M xed
Concrete failed to neet its burden of proof. Therefore, the
Suprene Court affirnms the water court’s judgnment dism ssing the

change of water right application.
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This appeal is froma judgnent of the District Court for
Water Division No. 1 denying the application of Ready M xed
Concrete Conpany under section 37-92-302(1)(a), C. R S. (2004),
to quantify and change the McCanne Ditch water right for use by
augnentation. By a notion for summary judgnent, which the water
court deni ed, Ready M xed Concrete clainmed entitlenent under a
1918 decree to 900 acre-feet of fully consumabl e “devel oped
water” for its use. The water court construed the 1918
referee’s report and resulting decree as recognizing a native
South Platte water seepage right for irrigation use on 300 acres
of land in the vicinity of the South Platte R ver. Wen Ready
M xed Concrete failed to bear its burden of proving the
historical use of the irrigation right over a representative
period of tinme, the water court dism ssed the change
appl i cation.

W affirmthe water court’s judgnent. The plain | anguage
of the 1918 decree and the acconpanying referee’ s report
denonstrate that the McCanne Ditch water right takes its source
in tributary South Platte R ver water for irrigation on 300
acres of land. The water court correctly dism ssed the change

of water right application when Ready M xed Concrete failed to



carry its burden of proving the historical consunptive use
measure of the water right for change purposes.?
l.

Commenced in 1892, the McCanne Ditch extended for six and a
half mles in |length upon conpletion in 1893. According to the
1918 decree and acconpanying referee’s report, the ditch
collected water from “springs percol ating, drainage and seepage
wat er gathered along the first three mles of its course.”
Beginning in 1894, the collected water was conveyed and pl aced
toirrigation on 300 acres of land. The 1918 decree recogni zes
an appropriation date of March 16, 1892, a rate of flow of 4.0
cubic feet per second for irrigation use on 300 acres, not to
exceed 900 acre-feet of water annually. The decree requires the
water remaining after irrigation to be returned to the South
Platte River systemdirectly or by percol ation through the
soils.

Ready M xed Concrete owns and operates several gravel pits

| ocated on the lands that the McCanne Ditch historically served.

! The applicant presents two issues on appeal :

(1) \Whether a direct flow priority of devel oped water
decreed in 1918 “independent of the priorities”
of the South Platte R ver may be reduced in
vol une when changed fromirrigation to
augnent ati on use.

(2) Conversely, may other water right owners
collaterally attack a valid seepage decree after
85 years of open and notorious usage?



It holds all the shares of the McCanne Ditch and Reservoir
Conpany, a nmutual ditch conpany, which owns the water right.

Ready M xed Concrete filed the change case so that it m ght
store water under the McCanne Ditch priority in a newy
excavated gravel pit, Edgar Pond, and release it to the South
Platte River as necessary to replace evaporati on depl etions
injurious to other rights fromgravel pits the conpany operates.

Pursuant to section 37-92-302(1)(b), C R S. (2004), several
parties (“Objectors”) filed statenments of opposition.? They
clainmed the application, if granted, would alter historic stream
conditions as they had existed under the decreed irrigation use
for McCanne Ditch water. Because the case involved judicial
construction of the 1918 decree, the application was re-referred
to the water judge.

Ready M xed Concrete sought sunmary judgnment clai mng 900
acre-feet annually of fully consumabl e devel oped water for use
by augnentation or replacenent, free of the river’s call. The
WWat er cCourt denied summary judgnent, ruling that:

1. The water subject to this Application is sal vaged
wat er .

2 Farmers Reservoir and Irrigation Conpany, State and Division
Engineer, Cty of Thornton, the Irrigationists Association,
Central Col orado Water Conservancy District, the G ound Water
Managenment Subdistrict of the Central Col orado Water Conservancy
District, and Denver Water Departnent filed statenents of

opposi tion.



Pursuant to the 1918 Decree, Applicant’s
diversion is not subject to a senior call.

Not wi t hst andi ng the 1918 decree, the quantity of
wat er diverted by the Applicant, in excess of
Applicant’s historical consunptive use, is
subject to the prior appropriation doctrine.
Opposers are not collaterally estopped from
l[itigating the question of historical consunptive
use.

Abandonnment by the Applicant of any portion of
its 1918 Decreed rights is a question of fact to
be determned at trial.

There is no genui ne dispute regarding the
Applicant’s ownership of shares in the MCanne
Ditch.

I n accordance with section 37-92-305(3)-(4), CR S. (2004),

the case proceeded to trial for quantification of historical

beneficial consunptive use and establishnent of return flow

patterns and protective conditions for other water rights under

whi ch the change decree m ght issue.

The water court made the follow ng findings:

1

The probabl e source of the water collected by the
McCanne Ditch was return flows attributable to the
irrigation of |lands |ying above the McCanne Ditch,
whi ch | ands were supplied by the Fulton Ditch.

The South Platte River is an “over-appropriated”
river. The effect of such over-appropriation is
that if the historical use attributable to a water
right is expanded by increased consunptive use or
failure to maintain historical return flows, the
vested rights of other appropriators on the South
Platte River will be adversely affected.

The source of supply for McCanne Ditch is springs,
drai nage, and seepage water gathered along the
first three mles of the ditch. Seepage |osses
along the carrying section of the ditch are
significant. The McCanne Ditch does not divert
fromthe South Platte River itself.

No irrigation has been made of the McCanne Ditch
decree since at least 1974. From 1976 to the



present the McCanne Ditch decree has been used to
generate augnentation credits by the Central

Col orado Water Conservancy District (as previous
owner and as | essee).

5. There is insufficient evidence of any actual

irrigation on the farmland presented by Ready
M xed during any period, including the study
period of 1917-1974.

The water court then dism ssed the change application
because Ready M xed Concrete failed to neet its burden of proof
to denonstrate historical consunptive use of the McCanne Ditch
water right over a representative period of tine.

Ready M xed Concrete clainms that the 1918 decree and
acconpanying referee’s report recognized a water right for 900
acre-feet of fully consumabl e devel oped water free of the
river’s call. W disagree, and affirmthe water court’s
j udgment di sm ssing the change of water right application.

.

We hold that the plain | anguage of the 1918 decree and the
acconpanying referee’s report denonstrate that the McCanne Ditch
water right is for tributary South Platte Basin water used for
irrigation on 300 acres of land. The water court correctly
di sm ssed the change application when Ready M xed Concrete
failed to carry its burden of proof to denonstrate the

hi stori cal consunptive use neasure of the water right for change

pur poses.



A. Standard of Revi ew
Judi cial construction of a water decree and the
acconpanying referee’s report is a matter of | aw we revi ew de

novo. Ochard Cty Irrig. Dist. v. Wtten, 146 Colo. 127, 133-

34, 361 P.2d 130, 133 (1961). In construing the decree, we nust
deduce its neaning, not from detached parts thereof, but from

t he whol e i nstrunment. Drach v. Isola, 48 Colo. 134, 141-42, 109

P. 748, 751 (1910).

A water right decree confirns pre-existing rights; it does
not create or grant any rights, but serves as evidence of rights
previously acquired by appropriation of unappropriated water.

Shirola v. Turkey Caifion Ranch Ltd.+mted Liab. -ty Co., 937

P.2d 739, 748 (Colo. 1997); Cresson Consol.i+dated Gold Mning &

MIling Co. v. Wiitten, 139 Colo. 273, 283, 338 P.2d 278, 283

(1959).

The 1918 McCanne Ditch decree was for irrigation use of
seepage waters. Colorado water |aw contains a presunption that
all waters are tributary to a natural stream—BeHaasv—Benesch-
116 Colo—344,—350,—181 P 2d-453,—456 (1947 and subject to the

constitutional right of prior appropriation. DeHaas v. Benesch,

116 Col o. 344, 351, 181 P.2d 453, 456 (1947). See Nevius V.

Smth, 86 Colo. 178, 182%, 279 P. 44, 45 (1929); Constock v.

Ransay, 55 Col 0. 244, 256-57, 133 P. 1107, 1111 (1913). Any

party seeking to establish that any waters are not tributary has




t he burden of proving that fact. DeHaas, 116 Colo. at 350, 181
P.2d at 456.

Wat er seeping fromother ditches and fromirrigation of
lands is presuned to belong to the river systemand i s subject
to appropriation and adm nistration in order of priority. This
was established Col orado | aw before entry of the 1918 McCanne
Ditch decree. Flow ng water, even diffuse runoff and seepage
that is not in a defined channel, is presuned to be tributary to
the river system Constock, 55 Colo. at 256, 133 P. at 1111

see al so Nevius, 86 Colo. at 181-82, 279 P. at 45.

By the close of the N neteenth Century, agricultural
ditches interlaced the South Platte Basin al ong Col orado’ s Front

Range and downstreamto Nebraska.® Constructed independently of

3 An 1894 United States Government report by a |eading national
irrigation expert conmented on the overbuilt capacity of the
South Platte ditch systens in relation ef—to the availability of
water to fill themeven in normal years, let alone tinmes of
dr ought :
The earliest large enterprise conducted by English
speaking farners was probably the irrigation system at
Geeley built by the Union Col ony, work being begun
about 1870. As the population of the state has
i ncreased and the demand for agricultural products has
beconme greater, farnmers have gradually brought under
cultivation strips or patches of arable | and wherever
wat er can be diverted to cover it at noderate expense.
Thus all the easily avail able sources of water have
been utilized, and with increase in the nunber of
farmers still nmore | and has been cultivated until the
area far exceeds that which can be irrigated in
ordi nary seasons.



each other and operating with differing priorities, downstream
ditches often depended for a portion or all of their supply upon
return fl ow water percolating into groundwater fromditch
seepage and field irrigation or returning overland to the river
via drai nage ditches or “wasteways.”

I n Constock, we recognized basic | aws of hydrol ogy and
human nature fundanental to a systemof community water | aw
adopt ed by the people of Colorado in their constitution,
statutes, and case decisions governing allocation, use, and
admnistration of this often critically-short and nost-necessary
natural resource. 55 Colo. 244, 133 P. 1107.

First, we took judicial notice “of the fact that
practically every decree on the South Platte River, except
possibly only the very early ones, is dependent for its supply,
and for years and years has been, upon return, waste and seepage
waters.” |d. at 254, 133 P. at 1110.

Second, we reiterated that Col orado’s prior appropriation
law is “first in time first inright.” To allow junior
appropriators to intercept with inpunity return flows of any

type upon which senior appropriations depend would result in a

F.H Newell, Report on Agriculture by Irrigation in the Wstern
Part of the United States at the El eventh Census: 1890 at p. 91
(1894).
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“last in time first in right” doctrine. |d. at 253-54, 133 P
at 1110.

Third, we observed that the irrigators thensel ves had
devised a highly effective systemof water reuse by pl acing
return flow waters to beneficial use tinme and again, but the
appropriation doctrine nust govern relative priorities anong
t hese users so that “the conditions substantially maintained
upon the stream [renmnai ned] as they were when the appropriations
were made.” 1d. at 257, 133 P. at 1111.

Fourth, we articulated the principle that waters remaining
after applying themto a decreed use bel ong once again to the
river systemat “[t]he nonent they are rel eased by the user

and start to flow back to the river.” 1d. at 256, 133 P. at
1111.

Fifth, we held that appropriation of such return flow
waters “cannot be lawfully diverted fromtheir course to [the
river] by independent appropriation, to the injury of those
havi ng decreed priorities therefrom” Id.

B. Judicial Construction of the McCanne Ditch Decree

When we turn to the plain | anguage of the 1918 M Canne
Ditch decree and the acconpanying referee’s report, we find that
t hey address seepage water and its use for irrigation of 300
acres of land. Under the decree, the return flow fromthis use

is part of the river systemfor use under the water rights of

11



others. Accordingly, the water court was correct in denying the
claimof Ready M xed Concrete for a change decree in the anpunt
of 900 acre-feet of water fully consumabl e for augnmentation or
repl acement purposes.

Under the decree, as docunented in the referee’'s report,
the owners of the McCanne Ditch have a right to use water
supplied by “springs percol ating, drainage and seepage water
gathered along the first three mles” of the ditch. This water
right is limted to “the anount of water necessary for the
irrigation of 300 acres of land nowirrigated by it, not
exceedi ng 900 acre-feet per year, and not exceeding the flow of
4 cubic feet per second.” Any anount of water the ditch
collects that is “greater than what is necessary under the
present nmethod of use to maintain said fl ow and needs as herein
established and imted, shall be delivered into the South
Platte River . . . . So limted said decree is independent of
other priorities in said Water District.”

The referee’s report plainly states that coll ected water
decreed to the ditch derives fromirrigation of other lands in
the South Platte Basin using South Platte R ver system water.
If not intercepted, this collected water would percolate to
tributary groundwater or return to the stream overl and by

surface accunul ati on and fl oodi ng:

12



A portion of the water it collects, (though not the

portion here awarded for irrigation), wuld, if not

i ntercepted, eventually, by accumul ation reach the

river by flooding over the surface or by underground

escape. This water . . . was originally asserted to

be derived fromsprings and seepage. This seepage

cones fromlands of greater elevation irrigating from

ditches taking their supply fromthe South Platte

river.
The referee’s report also recites that running the water through
the unlined McCanne Ditch and onto the irrigated fields itself
resulted in significant return flows to the river. In addition
to all of this evidence of the tributary nature of the water
source, the plainest statenent of the decree’s intent is the
requi rement that “[aA]lny amount gathered by said Ditch greater
than what is necessary under the present nethod of use to
mai ntain said fl ow and needs as herein established and Iimted,
shall be delivered to the South Platte River.” The “nethod of
use” referred to by the referee is collection of the water by
the ditch and field irrigation using this water; the “need”
referred to is crop production; the “limtation” referred to is
the requirenment of returning to the river all water not needed
for crop production.

Taking all of the decree provisions together, we nust
construe themcontrary to the devel oped water theory Ready M xed
Concrete argues. The referee’s report and the decree are

explicit that the decreed use of the McCanne Ditch water is for

irrigation of 300 acres of |land, not to exceed 900 acre-feet per

13



year. |t appears that the referee found that | oss of water back
to the streamfrom conveyance and irrigation through porous soi
near the river was so great as to warrant the application of
three acre-feet of water to every acre of land to grow a crop,
and included the 900 acre-foot volunetric limtation as a
condition to prohibit wasteful irrigation of the 300 acres.

This 900 acre-foot condition was not intended to be a volunetric
wat er consunption all owance.

Al t hough Ready M xed Concrete points to the volunetric
provi sion as an authorization for consunption of 900 acre-feet
of water by the irrigation right rather than a limtation on the
al | owabl e anobunt for field irrigation —the decree and referee’s
report do not contain | anguage denonstrating that the court
intended to recognize a fully consumabl e all ocati on of 900 acre-
feet assignable to the water right.

In arguing that the decree is for 900 acre-feet of
“devel oped water,” Ready M xed Concrete points especially to the
final sentence of the decree: “So limted said decree is
i ndependent of other priorities in said Water District.” W
di sagree, and we concl ude that, although the referee
denonstrably treated the water collected and used by the MCanne
Ditch as tributary water, not “devel oped water,” he w shed,
nevertheless, to reward the ditch devel oper for “saving” water

t hat was being “wasted” by natural evaporation, and, so, entered

14



a decree for a priority “independent” of existing priorities on
the river. But, our cases hold that water “salvaged” by
reduci ng evaporation or cutting vegetation cannot result in a
decree free of the river’s call for a new or changed

appropriation. Southeastern Col o. rade Water Conservancy Di st.

v. Shelton Farns, Inc., 187 Colo. 181, 187, 529 P.2d 1321, 1325

(1975). To permt such a practice would encourage stripping the
environnment to its detrinment and woul d reward devel opers with
water that is properly allocated through the doctrine of prior
appropriation.

Accordingly, our decisions in RJ.A, Inc. v. Water Users

Ass’ n— of District— No. 6, 690 P.2d 823, 824 (Colo. 1984), and

Gffen v. State—of Colorade, 690 P.2d 1244, 1247-48 (Col o.

1984), prevent water rights priorities frombeing created or
enlarged free of the call of other water rights, by draining
wet | ands, marshes, and seeps, or by paving lands. In the nane
of reducing evaporation or transpiration, such “devel oped water”
schenmes seek to establish super priorities in the river system
Contrary to such proposals, we have held that water of the river
system evaporated fromsoil or surface water, or transpired by
pl ants, cannot be classified as nontributary or “devel oped
water” that is fully consumable by a new, enlarged, or changed

water right. R J.A , 690 P.2d at 826.

15



Qur decision in Shelton Farns draws a basic distinction

bet ween “devel oped” and “sal vaged” water. Both are terns of art
to the water law. “Devel oped water” is not naturally part of
the river systembut is introduced to the system by a devel oper
and is fully consumabl e. *“Salvaged water” describes devel opnent
schenmes that attenpt to create an independent priority free of
the river call for water that is naturally part of the stream
system by reducing evaporation or transpiration:?

Both terns are words of art. Devel oped inplies New
waters not previously part of the river system These
waters are free fromthe river call, and are not
junior to prior decrees. Salvaged water inplies
waters in the river or its tributaries (including the
aquifer) which ordinarily would go to waste, but
sonehow are nade avail abl e for beneficial use.

Sal vaged waters are subject to call by prior
appropriators. W cannot airily waive aside the
traditional |anguage of the river, and draw no

“* Athird termof art, “reasonably efficient practices” of

di versi on, conveyance, and use contrasts with “devel oped” and
“sal vaged” waters. Col orado water |aw defines beneficial use to
i ncl ude reasonably efficient neans of diversion, conveyance, and
use. 8§ 37-92-103(4), CRS. (2004). Thus, water users have a
right and responsibility to engage in reasonably efficient water
practices. Wasting water by diverting it when not needed for
beneficial use, or running nore water than is reasonably needed
for application to beneficial use, is “waste.” Santa Fe Trai
Ranches Prop.erty Omers Ass’ n— v. Sinpson, 990 P.2d 46, 56
(Colo. 1999). Wien waters natural to the watershed are rel eased
fromthe appropriator’s control by seepage fromthe ditch or
field irrigation, for exanple, as we recogni zed in Constock, 55
Col 0. at 255-56, 133 P. at 1111 (1913), they belong to the
stream system and cannot be captured or reused except through a
|awful |y made decreed appropriation. See Water Supply and
Storage Co.napany v. Curtis, 733 P.2d 680, 683 (Colo. 1987)
(concluding that “[o]nce the beneficial use upon which a water
right is based has taken place, any unconsuned waters remain

[w aters of the state”)(internal quotations omtted).

16



di stinctions between devel oped and sal vaged water. To
do so would be to weck havoc with our water |aw
Those ternms, and others, evolved specifically to tread
softly in this state where water is so precious.

Shel ton Farns, 187 Colo. at 181, 529 P.2d at 1325. W al so

enphasi zed that the water |aw does not require every drop of
wat er to be squeezed out of the watershed for human use. There
must be a balance in the use of this nost fundanental natural
resource in relation to other natural resources, such as plants
and trees. 1d. at 191, 529 P.2d at 1327.

When water use was decreed for use by the MCanne
Ditch right, its source of supply was naturally part of the
South Platte River system The 1918 decree and referee’s
report cannot be read as a whole and given effect unless we
inplenment its conditions for return to the stream of water
not consuned by the decreed irrigation use for grow ng
crops on the 300 acres.

C. Change of Water Right

Col orado’ s 1969 Adj udication and Adm ni stration Act
codified principles and procedures for changes of water rights
t hat evol ved through statutes and case | aw deci sions since the
late 1890s.° In the case before us, the Ready M xed Concrete

application requested a change of use fromirrigation to

°> See generally, Justice Gregory J. Hobbs, Jr., Colorado’s 1969
Adj udi cation and Adm ni stration Act: Settling In, 3 U_ Denv.
Water L. Rev.VWater—taw Review 1 (1999).
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augnent ati on and repl acenent purposes, in addition to the
decreed use.> A change of water right is defined statutorily to
include “a change in the type, place, or time of use.”

8§ 37-92-103(5), C R S. (2004) (enphasis added). To protect their
water rights frominjury, owers may freely object in order to
hol d applicants to the legal requirenents for making a change to
the prior decree and for inclusion of decree conditions
alleviating injury to those water rights; in addition, the state
wat er officials may object; and nenbers of the public nay oppose
in order to enforce statutory requirenments. Shirola, 937 P.2d
at 747.

Because actual beneficial use under a decreed water right
defines the genesis, maturation, and limtation of every
appropriative water right in this state, we have held that every
wat er decree includes an inplied limtation that diversions
cannot exceed that which can be used beneficially; and the right
to change a water right is limted to that anount of water
consuned beneficially over a representative historical period of
time by use pursuant to the decree at the appropriator’s place

of use. Santa Fe Trail Ranches Prop.erty Owmers Ass n— v.

Si npson, 990 P.2d 46, 54 (Colo. 1999). Because Ready M xed
Concrete proposed a change of water right, it bore the burden of
quantifying the beneficial consunptive use nade of the MCanne

Ditch water for irrigation of the 300 acres of land. Id. at 56.

18



Decrees for irrigation rights that erroneously determ ned
tributary water sources to be “nontributary” or “independent of
other priorities,” despite their tributary characteristics, are
protected by res judicata as long as the water right is operated

in conformty with the decree. See O osed Basin Landowners

Ass’'n v. R o Grande Water Conservation Dist., 734 P.2d 627, 637

(Colo. 1987)(“A trial court has jurisdiction to render an
erroneous deci sion, which may be reviewed on appeal .
Consequently, a judgnment entered within the jurisdiction of the
court, even though wong, is not subject to collateral

attack.”); State Eng' rineer v. Smth Cattle, Inc., 780 P.2d 546,

549 (Col 0. 1989) (hol ding that the doctrine of res judicata
barred relitigation of an allegedly erroneous court

determ nation that certain waters were not tributary to the
Arkansas River). However, a change of water right application
reopens the prior decree for determ nation of the true neasure
of the appropriative water right’s consunptive use draw on the

river system Santa Fe Trail Ranches, 990 P.2d at 57; Puebl o

West Metro. Dist. v. Southeastern Colo. Water Conservancy

Dist., 717 P.2d 955, 959 (Colo. 1986).

Res judicata constitutes an absol ute bar only when
there is in both the prior and subsequent suits
identity of subject matter, identity of the cause of
action, identity of parties to the action, and
identity of capacity in the persons which or against
whom the claimis made.
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Cty of Westm nster v. Church, 167 Colo. 1, 9, 445 P.2d 52, 55

(1968) (enphasi s added).

Here, Ready M xed Concrete requests to change the
irrigation right in order to augnent surface evaporation from
m ned gravel pits.® In proposing this change fromits prior
decree, Ready M xed Concrete alters the subject matter, the
cause of action, and the parties affected by the proposed
action, in contrast to exercise of the water right pursuant to
the ternms of the existing decree. A change application
typically involves a different type, place, or tinme of use from
t hat which occurred under the original decree; it invokes the
participation of any affected water right hol der who chooses to
participate; and the end result is either dismssal of the
application for failure to neet the requirenents for changing
the water right or issuance of a decree allow ng the change and
acconpani ed by decree conditions necessary to protect other
rights frominjurious effects of the change. Janmes N.

Corbridge, Jr., Historical Water Use and the Protection of

® See Zigan Sand & Gravel v. Cache La Poudre Water Users Ass’ n-,
758 P.2d 175 (Col o. 1988) and Central Col o.rade Water
Conservancy Dist. v. Sinpson, 877 P.2d 335 (Colo. 1994) for a
di scussion of the regulation of surface evaporation from gravel
pits and the requirenent of augnentation plans for gravel pits
t hat expose groundwater to surface evaporation. See § 37-90-
137(11), C R S. (2004).
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Vested R ghts: A Challenge for Col orado Water Law, 69 U. Col o.

L. Rev. 503 (1998).°

We conclude that the res judicata principles of claimor
i ssue preclusion would not apply in a change case to all ow Ready
M xed Concrete the benefit of a priority independent of other

priorities to South Platte River water. See Farnmers High Line

Canal and Reservoir Co. v. Cty of Golden, 975 P.2d 189, 199

(Col 0. 1999)(stating that claimpreclusion does not prevent the
water court fromdeterm ning historical consunptive use of the
water right for change purposes when this determ nation did not

occur in a previous proceeding).

" As Professor Corbridge points out, over-appropriation

characterizes Col orado’ s nmaj or wat ersheds, and change

proceedings are critical to protecting existing water rights

whil e all ow ng new wat er uses:
The inportance of neasuring historical consunption has
i ncreased substantially as water right changes and
transfers have becone the dom nant nethod of neeting
new wat er needs. Mst of the accessible watercourses
i n Col orado have al ready been heavily appropri ated.
New appropriations with junior priority dates are not
dependabl e because they are unlikely to be satisfied,
particularly in years of bel ow average streanfl ow.
Dependabl e wat er supplies for new or expanded uses can
normal |y be acquired only by purchasing existing
senior rights, nost of which are currently used for
agricultural purposes. Therefore the typical neans of
acquiring water today is to purchase an existing water
right and apply for a change, including a new point of
di version and a change in use fromagricultural to
muni ci pal or other uses.

Janes N. Corbridge, Jr., Historical Water Use and the Protection

of Vested Rights: A Challenge for Col orado Water Law, 69 U
Colo. L. Rev. 503, at—-510 (1998).
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Accordingly, we affirmthe water court’s judgment.
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