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Nos. 04SA266 & 04SA267, High Plains A & M LLC v. Sout heastern
Col orado Water Conservancy District — Fort Lyon Canal Conpany
Water Rights — Application for Change of Water Rights — § 37-92-
103(5), C R S. (2004) — Appropriation — 8 37-92-103(3)(a)(l) and
(1), CRS. (2004) — Actual Beneficial Use — Identified Pl ace
of Use — Historic Consunptive Use — Situs of Decreed Water R ght
— Anti - Specul ation Doctrine — Summary Judgnent

H gh Plains A& M LLC and Wl lert Enterprises, Inc.
applied to change water rights in Fort Lyon Canal Conpany water
historically used for irrigation to any one of over fifty
proposed new uses in any of twenty-eight Col orado counties. The
wat er court found the change application “so expansive and
nebul ous” that there was no way to determ ne whet her vested
wat er rights would be injured by the changes or to determne if
there would actually be a new beneficial use nmade of the water.
The water court found the proposed change of water right to be
overly specul ative and granted the objectors’ notion for sunmmary
j udgnent .

The Suprenme Court concludes that, in defining “[c]hange of

water right” to include “a change in the type, place, or tine of


http://www.courts.state.co.us/supct/supctcaseannctsindex.htm
http://www.cobar.org.

use” and “a change in the point of diversion” in section 37-92-
103(5), C R S. (2004), and in defining “appropriation” in
section 37-92-103(3)(a)(l) and (I1), Colorado’s Water Ri ght
Determ nati on and Adm ni stration Act anticipates that an
applicant for a change of water rights will sufficiently
denonstrate an actual beneficial use that will be nade at an
identified |ocation under the change decree, if issued.

Because High Plains did not identify a particularized
| ocation or | ocations where the appropriation will be put to
actual beneficial use under the change decree, the Suprene Court
affirms the water court’s judgnent dism ssing H gh Plains’s
change of water right applications w thout prejudice to re-

filing when actual places of beneficial use can be identified.



SUPREME COURT, STATE OF COLORADO Consol i dat ed
Two East 14'" Avenue Cases
Denver, Col orado 80203

Appeal fromthe District Court Case No. 04SA266
Water Division 2, Case No. 02CW83
Honor abl e Denni s Maes, Judge

Appeal fromthe District Court Case No. 04SA267
Water Division 2, Case No. 03CW\28
Honor abl e Denni s Maes, Judge

Case No. 04SA266

Appl i cant - Appel | ant :

H GHd PLAINS A& M LLC, a Colorado Iimted liability conpany,
V.

(bj ect or s- Appel | ees:

SOUTHEASTERN COLORADO WATER CONSERVANCY DI STRI CT; LOWER ARKANSAS
VALLEY WATER CONSERVANCY DI STRI CT; DI STRI CT 67 | RRI GATI NG CANALS
ASSCCI ATION and its nenbers, THE AM TY MJTUAL | RRI GATI ON COVPANY,
THE FORT BENT CANAL AND | RRI GATI ON COVPANY, KEESEE DI TCH, BUFFALO
MUTUAL | RRI GATI ON COVPANY, X Y and GRAHAM CANALS, MANVAL CANAL and
| RRI GATI ON COVPANY, and THE HYDE MUTUAL DI TCH COVPANY; CARL M

SHI NN; MARY JANE SHI NN, VENDY S. SHI NN; BOARD OF WATER WORKS COF
PUEBLO, COLORADO, COLORADO SPRI NGS UTILITIES; LAKE HENRY RESERVA R
COMPANY; LAKE MEREDI TH RESERVAO R COMPANY; COLORADO CANAL COMPANY;
HARCLD D. (HAL) SIMPSON, State Engineer; STEVEN J. WTTE, Division
Engi neer for Water Division 2; COLORADO WATER CONSERVATI ON BQARD;
ARKANSAS VALLEY DI TCH ASSCCI ATI ON and its individual nenbers,
BESSEMER | RRI GATI NG DI TCH, OXFORD FARMERS DI TCH COVMPANY, HI GH LI NE
CANAL COVPANY, ROCKY FORD DI TCH COVPANY (Board of Water Wbrks of
Puebl o, Col orado named separately above); CATLIN CANAL COVPANY,

i ndi vidually and as a nenber of the Arkansas Valley Ditch
Association; CTY OF AURORA;, BENT COUNTY BOARD OF COUNTY

COWM SSI ONERS; BOURNE LI M TED PARTNERSHI P; STANLEY V. CLI NE,

i ndividually, and as Personal Representative of the Estate of
Bonnie Cine and the Estate of Joe Cine; CLOVER MEADOW LATERAL




D TCH COMPANY; CI TY OF COLORADO SPRI NGS; COLORADO WATER PROTECTI VE
AND DEVELOPNMENT ASSOCI ATI ON; COLUMBI NE LATERAL DI TCH CO. and
menbers; CONSOLI DATED DI TCH LATERAL | NC. and nenbers; CONTI BEEF
LLC, d/b/a COLORADO BEEF; REX DAVI S; ALBERTA DAVI S; ENTERPRI SE
LATERAL, an uni ncorporated associ ation; THE FORT LYON CANAL
COMPANY; JAMES A, GRUENLOH, HOLBROOK MUTUAL | RRI GATI NG COMPANY;
LYLE T. JAPHET, as trustee for the Lyle T. Japhet Trust; WLLARD
KASZA; ANDREW KERN DRAI NACGE DI TCH, PRIORITY NUMBER 65; CITY OF
LAVAR, LONER ARKANSAS WATER MANAGEMENT ASSOCI ATI ON, ROBERT C.
LUBBERS; RAYMOND D. MAUCH;, MAY VALLEY WATER ASSCCI ATI ON; DONALD
MARTI N MCBEE; DONALD MARVI N MCBEE; MCCLAVE LATERAL, an

uni ncor por ated associ ati on; BOARD OF COUNTY COWM SSI ONERS of the
COUNTY OF OTERG, PUBLI C SERVI CE COVPANY OF COLORADO d/ b/a XCEL
ENERGY; PUEBLO, a nunici pal corporation; SMTH MJTUAL DI TCH
COMPANY; ST. CHARLES MESA WATER DI STRI CT; SUNFLOWNER LATERAL, an
uni ncor por at ed associ ati on; TI MBERLAKE GRAZI NG ASSCCI ATI ON, | NC. ;
UNI TED STATES OF AMERI CA; UPPER ARKANSAS WATER CONSERVANCY

DI STRI CT; and VALLEY WATER PROTECTI ON ASSOCI ATI ON, LLC and

i ndi vi dual menbers.

Case No. 04SA267
Appl i cant s/ Appel | ant s:

H GH PLAINS A& M LLC, a Colorado limted liability conpany; and
WOLLERT ENTERPRI SES, INC., a Col orado corporation,

V.
(bj ect or s/ Appel | ees:

SOUTHEASTERN COLORADO WATER CONSERVANCY DI STRI CT; LOWER ARKANSAS
VALLEY WATER CONSERVANCY DI STRI CT; DI STRI CT 67 | RRI GATI NG CANALS
ASSCCI ATION and its nenbers, THE AM TY MJTUAL | RRI GATI ON COVPANY,
THE FORT BENT CANAL AND | RRI GATI ON COVPANY, KEESEE DI TCH, BUFFALO
MUTUAL | RRI GATI ON COVPANY, X Y and GRAHAM CANALS, MANVAL CANAL and
| RRI GATI ON COVPANY, and THE HYDE MUTUAL DI TCH COVPANY; CARL M

SHI NN; MARY JANE SHI NN, VENDY S. SHI NN; BOARD OF WATER WORKS COF
PUEBLO, COLORADO, COLORADO SPRI NGS UTILITIES; LAKE HENRY RESERVO R
COMPANY; LAKE MEREDI TH RESERVAO R COMPANY; COLORADO CANAL COMPANY;
HARCLD D. (HAL) SIMPSON, State Engineer; STEVEN J. WTTE, Division
Engi neer for Water Division 2; COLORADO WATER CONSERVATI ON BQARD;
ARKANSAS VALLEY DI TCH ASSCCI ATI ON and its individual nenbers,




BESSEMER | RRI GATI NG DI TCH, OXFORD FARMERS DI TCH COVMPANY, HI GH LI NE
CANAL COVPANY, ROCKY FORD DI TCH COVPANY (Board of Water Wbrks of
Puebl o, Col orado naned separately above); CATLI N CANAL COVPANY,

i ndividually and as a nenber of the Arkansas Valley Ditch

Associ ation; ARBOR LATERAL COWPANY; CITY OF AURORA; BENT
CONSERVATI ON DI STRI CT; BENT COUNTY BOARD OF COUNTY COWM SSI ONERS;
BOURNE LI M TED PARTNERSHI P; STANLEY V. CLI NE,

i ndi vidually, and as Personal Representative of the Estate of
Bonnie Cine and the Estate of Joe Cine; CLOVER MEADOW LATERAL

DI TCH COMPANY; CI TY OF COLORADO SPRI NGS; COLORADO STATE DI VI SI ON
OF WLDLI FE AND W LDLI FE COW SSI ON; COLORADO WATER PROTECTI VE AND
DEVELOPMENT ASSOCI ATI ON; COLUMBI NE LATERAL DI TCH CO. and nenbers;
CONSOLI DATED DI TCH LATERAL I NC. and nenbers; CONTIBEEF LLC, d/b/a
COLORADO BEEF; REX DAVIS; ALBERTA DAVIS; DON DOANI NG BONNE J.
EARL, as trustee for the Earl Living Trust; ENTERPRI SE LATERAL, an
uni ncor por at ed associ ati on; THE FORT LYON CANAL COVPANY; HANS

FRI EDERI CHS, JR and JOLEYNE WH TE- HECKMAN FRI EDERI CHS, as nenbers
and representatives of the Stony Point Lateral, an unincorporated
associ ation; JAMES A. GRUENLOH, BURT HECKMAN, i ndividually, as
partner with Fred Heckman, as a nenber and representative of the
McCl ave Lateral, an unincorporated association and as owner of the
A. Reyher Seep One Ditch; RUTH HENCY; DALE HENCY; HOLBROOK MJUTUAL
| RRI GATI NG COMPANY; LYLE T. JAPHET, as trustee for the Lyle T.
Japhet Trust; W LLARD KASZA; ANDREW KERN DRAI NACGE DI TCH, PRIORITY
NUVBER 65; CITY OF LAMAR, LOAER ARKANSAS VALLEY WATERSHED

ASSQOCI ATI ON OF CONSERVATI ON DI STRI CTS; LOWER ARKANSAS WATER
MANAGEMENT ASSOCI ATI ON; ROBERT C. LUBBERS; RAYMOND D. MAUCH, MAY
VALLEY WATER ASSOCI ATI ON; DONALD MARTI N MCBEE; DONALD MARVI N
MCBEE; MCCLAVE LATERAL, an uni ncor porated associ ati on; MCCLAVE
WATER ASSQOCI ATI ON; KENT and PEG M LLER, as Personal
Representatives for headgates 91, 95, 112 of the Fort Lyon Canal;
BOARD OF COUNTY COWM SSI ONERS of the COUNTY OF OTERG, PROVWERS
COUNTY BOARD OF COWM SSI ONERS; PUBLI C SERVI CE COVPANY OF COLORADO,
d/ b/ a XCEL ENERGY; PUEBLO, a nunicipal corporation; REED & ULLOM
a general partnership; LORRAINE SCHLEI NI NG STONEY PO NT LATERAL,
an uni ncor porated association; SM TH MJTUAL DI TCH COVPANY; ST.
CHARLES MESA WATER DI STRI CT; SUNFLOWER LATERAL, an uni ncor por at ed
associ ation; TI MBERLAKE GRAZI NG ASSOCI ATI ON, I NC.; UNI TED STATES
OF AVERI CA; UPPER ARKANSAS WATER CONSERVANCY DI STRI CT; VALLEY
WATER PROTECTI ON ASSOCI ATI ON, LLC and i ndivi dual nenmbers; LANCE O
VERHOEFF; VERHCEFF FARMS, | NC.; THE WHEATRI DGE MUTUAL LATERAL

DI TCH COMPANY; W LEY DRAI NAGE DI STRICT; WLEY SCHOOL DI STRI CT RE-
13JT; and M KE WYCKOFF as Personal Representative for headgates
101, 112, of Fort Lyon Canal.

JUDGVENT AFFI RVED
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Harvey W Curtis & Associ ates
Harvey W Curtis
David L. Kueter
Patricia A Madsen
Sheela S. Stack
Engl ewood, Col orado

Attorneys for Applicants/ Appellants for case nunbers
04SA266 and 04SA267

Burns, Figa & WII, P.C
St ephen H. Leonhardt
Scott A dark
Alix L. Joseph

Engl ewood, Col orado

Attorneys for (bjector/Appell ee Sout heastern Col orado Water
Conservancy District

Lefferdi nk Law O fice, LLC
John S. Lefferdi nk
Lamar, Col orado

Attorneys for Qbjector/Appellee The Fort Lyon Canal Conpany
Carl son, Hammond & Paddock, LLC
Wl liam A Paddock
Mary Mead Hammond
Beth Ann J. Parsons
Denver, Col orado

Attorneys for (bjectors/Appellees Board of Water WorKks,
Puebl o, Col orado, Colorado Springs Uilities, Lake Henry
Reservoir Conpany, Lake Meredith Reservoir Conpany,

Col orado Canal Conpany




Mark A. MacDonnel |
Las Ani mas, Col orado

Attorney for QObjector/Appellee Bent County Board of
Comm ssi oners and Bent Conservation District

Shi nn, Steerman & Shi nn
Donal d L. Steerman
Lamar, Col orado

Attorneys for CQbjectors/Appellees District 67 Irrigating
Canal s Association, Amty Mitual Irrigation Conpany, Carl
M Shinn, Mary Jane Shinn and Wendy S. Shinn

Mendenhal | & Mal ouf, R L.L.P.
H. Barton Mendenhal |
Rocky Ford, Col orado

Trout, Raley, Mntafio, Wtwer & Freeman, PC
Robert V. Trout
Peter D. Nichols

Denver, Col orado

Attorneys for Qbjector/Appellee Lower Arkansas Water
Conservancy District

John W Suthers, Attorney Ceneral
Al exandra L. Davis, Assistant Attorney General
Nat ural Resources and Environnment Section
Denver, Col orado

Attorneys for Cbjectors/Appell ees Col orado Water
Conservancy Board, State and District Engineers

Fi scher, Brown & Gunn, P.C.
Brent Bartlett
WIlliamH Brown

Fort Collins, Col orado

Attorneys for Amci Curiae Cache La Poudre Water Users
Associ ation, Thonpson Water Users Associ ation, and Northern
Col orado Water Conservancy District



Duncan, GOstrander & Dingess, P.C

John M Dingess

Austin Hanre

T. Daniel Platt (Special Counsel)
Denver, Col orado

Attorneys for Amcus Curiae the City of Aurora, acting by
and through its Uility Enterprise

Trout, Raley, Mntafo, Wtwer & Freeman, PC
Robert V. Trout
Douglas M Si nor

Denver, Col orado

Attorneys for Am cus Curiae Northern Col orado \Water
Conservancy District

JUSTI CE HOBBS del i vered the Opinion of the Court.



Applicants Hgh Plains A& M LLC and Wl lert Enterprises,
Inc. (collectively, “H gh Plains”) appeal the water court’s
di sm ssal of their applications for change of water rights.

Hi gh Plains applied to change water rights historically used for
irrigation to any one of over fifty proposed uses in any of
twenty-ei ght Col orado counties. The water court found the
change application “so expansive and nebul ous” that there was no
way to determ ne whether vested water rights would be injured by
the change or to determine if there would actually be a new
beneficial use made of the water. The court found that the
proposed changes were “such a deviation fromthe original right”
that they effectively requested a new water right. As such, the
court found that the applications violated Col orado’s anti -
specul ation doctrine, and granted the objectors’ notion for
summary judgnent.

The water court decision and the briefs and argunents of
the parties focused on the application of the anti-specul ation
doctrine to change applications. Review ng our cases and the
applicable statutes, we determ ne that the anti-specul ation
doctrine is rooted in the requirenent that an appropriation of
Col orado’ s water resource nmust be for an actual beneficial use.

We hold that, in defining “[c]hange of water right” to
include “a change in the type, place, or tine of use” and “a

change in the point of diversion” in section 37-92-103(5),



C.R S. (2005) (enphasis added), and in defining “appropriation”
in section 37-92-103(3)(a)(l) and (l11), Colorado’s Water R ght
Determ nati on and Adm nistration Act (“the 1969 Act”)
anticipates, as a basic predicate of an application for a decree
changing the type and place of use, that the applicant wll
sufficiently denonstrate an actual beneficial use to be nade at
an identified location or |ocations under the change decree, if
i ssued.

Accordingly, we affirmthe water court’s judgnent
dism ssing H gh Plains’s change of water right applications,
w thout prejudice to re-filing when a definite |ocation or
| ocations for beneficial use of the water can be identified in
the applications and confirnmed in the water court’s proceedi ngs.

l.

The Fort Lyon Canal Conpany (FLCC), a nutual ditch conpany
i n southeastern Col orado since 1897, operates an extensive
system of canals and reservoirs with decreed Arkansas River
direct flow and storage water rights for the benefit of its
sharehol ders. FLCC s canals total approximately 150 m |l es
irrigating nearly 93,000 acres of agricultural |and |ocated
between La Junta and Lamar; aside fromthe Fort Lyon Canal, the

| ongest in Col orado, the conmpany has al so devel oped an extensive



reservoir system?! FLCCis the largest ditch conpany in the
Arkansas River Basin, with 93,989.41 outstandi ng shares.

H gh Plains is a private water investnent conpany. It has
purchased approxi mately 115 farns served by the Fort Lyon
system along with 20,000 FLCC shares. High Plains also owns
options to purchase over 8,000 additional shares, for a total
ownership and control of alnost 29,000 shares, or approximtely
thirty percent of all the outstanding FLCC shares.

On Decenber 31, 2002 and March 28, 2003, High Plains filed
two essentially identical change applications for different
bl ocks of shares it has acquired. An independent sharehol ders
group (“ISG) filed a third, virtually identical application
| SG consists of forty-five ranchers and farmers hol di ng al nost
ten percent of FLCC shares. The water court consolidated the
three applications. W address the |1SG application in the

conpani on case announced today, |SG LLC v. Arkansas Vall ey

Ditch Assoc., No. 04SA268, (Colo. Sept. 12, 2005).

The FLCC water rights sought to be changed have priority
dates ranging from 1884 to 1969. The decreed points of
di version and storage include several reservoirs, supply
ditches, and pipelines along the eastern stretches of the

Arkansas River and its tributaries: the Fort Lyon Canal, the

! For a history of FLCC see O Ray Dodson, The Fort Lyon Canal
The First 100 Years 1897 to 1997 (1997).




Fort Lyon Storage Canal, Horse Creek Reservoir, Horse Creek
Supply Ditch, Adobe Creek Reservoir, Adobe Creek Supply D tch,
Thurston Reservoir, Thurston Pipeline, Pueblo Reservoir, John
Martin Reservoir, and Queen Reservoir

The applications propose several new points of diversion,
i ncludi ng at headgates on the Hol brook and Col orado canal s and
“one or nore alternate points of diversion” along the Arkansas
Ri ver between its confluences with Adobe Creek and the
Purgatoire River. The applications propose that water diverted
at these new points may be stored in Hol brook, Dye, Lake
Meredith, Lake Henry, and Puebl o Reservoirs. The applications
do not identify structures owned or slated for construction by
High Plains that would transport the water fromthese diversion
and storage points to particular new places of use.

The applications propose to change the place of use to any
of twenty-eight counties where the water m ght be used:

[i]n addition to lands currently under the Fort Lyon

Canal, the subject water rights, both for the

previ ously decreed uses and for the proposed new uses,

may be used on any | ands that can be served by the

subj ect water rights fromthe existing and decreed

poi nts of diversion and/or places of storage and/or

fromthe proposed alternate points of diversion and/or

pl aces of storage |isted herei nabove wthin the

foll ow ng Col orado counties . . . : OQtero, Bent,

Prowers, Pueblo, Crow ey, Kiowa, Custer, Frenont,

Chaffee, Park, Teller, El Paso, Lincoln, Elbert,

Dougl as, Jefferson, Lake, Clear Creek, G pin, Denver,

Ar apahoe, Adans, Washi ngton, Boul der, Broonfield,
Larinmer, Weld, and Mborgan.
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The change applications list an array of changed uses Hi gh
Pl ai ns wants decreed:

[flromirrigation and other presently decreed uses to:
all beneficial uses, including but not limted to
irrigation, nmunicipal, donestic and househol d

pur poses, drinking, cooking, cleaning, showers,
toilets, irrigation of yards, |awns, shrubbery, trees,
pool s, fountains, and | andscapes, watering donestic
ani mal s; mechani cal, manufacturing, and industrial,
mlitary, and governnental purposes; bottled water;
generation of electric power and power generally; fire
suppression and protection; sewage treatnent; street
sprinkling; irrigation of parks, grounds, golf
courses, and open spaces; recreation, golf course
hazards, ponds, fishing, and fish propagation;
agricultural uses, livestock watering and aquicul ture;
| and and reservoir evaporation; maintenance,
preservation and conservation of wildlife, wildlife
habitat, wldlife propagation, and wetl ands; creating,
mai nt ai ni ng and enhanci ng aesthetic val ues; in-stream
flow, erosion control, siltation control, and fl ood
control; maintaining storage reserves; adjustnent and
regul ation; augnentation; replacenent; groundwater
recharge; exchange.

The applications state that “[a]fter the change, the
subject water rights will still be able to be utilized for
agricultural and irrigation purposes . . . on |lands under
the Fort Lyon Canal .”

The applications seek a decree for one-hundred percent
consunptive use of the water derived from exercise of the
changed water rights:

[a] pplicants seek a decree fromthe Court that they

have the right to use, reuse, and successively use to

extinction, and di spose of, by sale, exchange or

otherwi se, all water lawfully diverted and/or stored
pursuant to any decree entered in this case.

11



In conpliance with FLCC byl aws, H gh Plains and | SG nade a
single, lengthy presentation to the FLCC board of directors
regarding their proposed changes to their shares. After
considering the evidence presented, the FLCC board found that
t he changes could be inplenented without injury to other
sharehol ders, if specific terns and conditions were inposed.
Specifically, the board rejected the applicants’ formnulae for
determ ning historic consunptive use and their characterization
of certain water as non-tributary, thereby increasing the anount
of return flow that they would have to pay back to the system
under the change plan. Further, the board required the
applicants to submt witten agreenents with all sharehol ders on
| ateral ditches affected by the change or used for return flow,
i nposed particular requirenments for revegetati on and managenent
of dry-up land, and required specific survey and accounti ng
procedures for the applicants’ planned use of FLCC reservoirs
for storage. The board approved the proposal to continue taking
t he decreed shares in rotation wth other users and to continue
to pay annual assessnents.

The water judge granted a notion by H gh Plains to
consolidate its two applications. H gh Plains then filed a
motion for a CR C.P. 56(h) determ nation of a question of |aw
that the anti-specul ation doctrine, see § 37-92-103(3), C R S.

(2005), and Colo. River Water Conservation Dist. v. Vidler

12



Tunnel Water Co., 197 Colo. 413, 417, 594 P.2d 566, 568 (1979),

and the “can and will” requirenents of section 37-92-305(9)(b),
C.RS. (2005), apply only to new appropriations in proceedi ngs
for absolute or conditional water rights and not to change
appl i cation proceedi ngs.

hj ectors Sout heastern Col orado Water Conservancy District,
Lower Arkansas Vall ey Water Conservancy District, District 70
Irrigating Canals Association, Amty Mitual Irrigation Conpany,
Carl M Shinn, Mary Jane Shinn, and Wendy S. Shinn filed a
nmotion for summary judgnent, arguing the applications violated
the anti-specul ati on doctrine and presented no specific plan
whi ch coul d be assessed for injury to other water users.

At the tinme it filed its applications and the water court
ruled on the opposers’ sunmmary judgnment notion, H gh Plains had
no agreenents with any persons or entities to place the changed
water rights to beneficial use under a change decree in any of
the listed twenty-ei ght counties.

In dismssing the applications, the water court revi ewed
basic principles relating to water appropriations and change
applications, including the necessity for the applicant to
identify an actual beneficial use to be nade under the sought-
for change decree. The water court made the follow ng findings:

Here, the Applicants seek the change for virtually any

use where water may be necessary w thout identifying
the specific use and/or end user. Applicants’ planis

13



so expansive and nebulous that it is inpossible for

ot her holders of water rights to determ ne whet her

they will be injured. Furthernore, there is no

di scernible nethod to determ ne whether the water wll

be put to a beneficial use.

The water court found that such an application could
“easily circunvent the anti-specul ation doctrine” and concl uded
that the doctrine nust be applied to the change applications.
The court found the applications to be specul ative in nature and
granted the opposers’ summary judgnent notion. W affirm
di sm ssal of the applications, for the reasons stated in this
opi ni on.

Revi ewi ng our cases and the applicable statutes, we
determ ne that the anti-speculation doctrine is rooted in the
requi renent that an appropriation of the public’ s water resource
nmust be for an actual beneficial use. To inplenent this
requi renent, adjudication of water right and change of water
right applications includes identification of the structures
t hrough which the appropriated water will be diverted and
delivered for identified beneficial uses at identified
| ocati ons.

.

We hold that, in defining “[c]hange of water right” to

include “a change in the type, place, or tine of use” and “a

change in the point of diversion” in section 37-92-103(5),

C.R S. (2005) (enphasis added), and in defining “appropriation”

14



in section 37-92-103(3)(a), the 1969 Act anticipates, as a basic
predi cate of an application for a decree changing the type and
pl ace of use, that the applicant will sufficiently denonstrate
an actual beneficial use to be made at an identified |ocation or
| ocati ons under the change decree, if issued.
A Change of Appropriation’s Place of Use

Under the 1969 Act, the General Assenbly has defined
“[c] hange of water right” to include “a change in the type,
pl ace, or tinme of use” and “a change in the point of diversion.”
8§ 37-92-103(5), CR S. (2005). In construing the provisions of
this act, we nust effectuate the legislature’s intent. Colo.

Wat er Conservation Bd. v. Upper Gunni son Water Conservancy

Dist., 109 P.3d 585, 593 (Colo. 2005); Colo. G oundwater Commin

v. Eagle Peak Farns, Ltd., 919 P.2d 212, 218 (Colo. 1996).

Col orado water |law includes the follow ng principles: (1)
all waters within Colorado “belong to the public;” (2) use
rights to water nmay be obtained by public entities and private
persons, in accordance with the applicable laws; (3) use rights
to waters of a natural stream including tributary ground water
becone “perfected property rights” when the appropriator places

the water to an actual beneficial use. See Chatfield E. Well

Co., Ltd. v. Chatfield E. Prop. Owmers Ass’'n, 956 P.2d 1260,

1268 (Colo. 1998); New Mercer Ditch Co. v. Arnstrong, 21 Col o.

357, 365-66, 40 P. 989, 992 (1895).

15



1. Situs of the Appropriation
Because they are perfected only by actual use,
appropriations of surface water and tributary ground water —
whet her adj udi cated by a conditional, absolute, or change of
water right decree —have a situs that includes the point of
di version and the place where the actual beneficial use occurs.

See, e.g., Farners H ghline Canal & Reservoir Co. v. Gty of

Gol den, 129 Col 0. 575, 584, 272 P.2d 629, 634 (1954)(Anmount of

water eligible for a change of use is that anobunt “reasonably

required to be applied to any given tract of land.”); Fields v.
Kincaid, 67 Colo. 20, 23, 184 P. 832, 834 (1919)(“Awater right
can be said to be ‘situated’ only at the point of diversion or

at the place of use.”)(internal citations omtted); Farnmers Hi gh

Li ne Canal & Reservoir Co. v. Southworth, 13 Colo. 111, 114-15,

21 P. 1028, 1029 (1889)(“[t]o make [a diversion of water into a
constitutional appropriation] it nust be . . . actually applied

to the land”); Thomas v. Graud, 6 Colo. 530, 533 (1883)(“[t]he

true test of appropriation of water is the successful
application thereof to the beneficial use designed”).

Encapsul ating this | ong-standing principle of Col orado
water |aw, the 1969 Act provides that “*[w]jater right’ neans a
right to use in accordance with its priority a certain portion
of the waters of the state by reason of the appropriation of the

sane.” 8§ 37-92-103(12), C R S. (2005). “Appropriation” is the
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“application of a specified portion of the waters of the state
to a beneficial use pursuant to the procedures prescribed by

law.” § 37-92-103(3)(a), C R S. (2005); see also Inre

Application for Water Rights in RRo G ande County, 53 P.3d 1165,

1168 (Col 0. 2002); Conbs v. Agric. Ditch Co., 17 Col o. 146, 150-

52, 28 P. 966, 967-68 (1892).2 *“Beneficial use” is “the use of
t hat anount of water that is reasonable and appropriate under

reasonably efficient practices to acconplish w thout waste the
purpose for which the appropriationis lawfully made. . . .” 8

37-92-103(4), C R S. (2005); see also Sieber v. Frink, 7 Colo.

148, 154, 2 P. 901, 904 (1884) (diverter of water entitled to
priority for the quantity used beneficially).
These definitions are circular for a singular purpose.

They reinforce each other to the end that an appropriator of the

2 In Combs we considered the operations of a carrier ditch
conpany and were particularly concerned about the possibility of
carrier conpanies tying up |large anounts of water for
“specul ati on and nonopol y”; accordingly, we held that “the
privilege of diversion is granted only for uses truly
beneficial, and not for purposes of speculation.” 17 Colo. at
152, 28 P. at 968. A carrier ditch conpany owns title to the
decreed appropriation, but it nust have contract users who pl ace
the water to actual beneficial use in order for the
appropriation to be obtained and maintained. Cty & County of
Denver v. Mller, 149 Colo. 96, 99, 368 P.2d 982, 984 (Col o.
1962). Carrier ditches are subject to rate regulation by the
board of county comm ssioners for the service area and users are
entitled to continued use of the water, pursuant to the
contractual ternms of their agreenents with the conpany, upon
tender of the lawful rate for carriage, and are subject to the
reasonable rules of the carrier. Gty & County of Denver v.
Brown, 56 Col o. 216, 222-24, 138 P. 44, 47 (1914).
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public’s water resource will put a specific anmount of that water
to an actual beneficial use at an identified |ocation wthin
Col orado. This is the purpose and presupposition of any decree
proceedi ng, whether for a conditional right, absolute water
right, or changed water right.
2. Actual Beneficial Use for a Changed Appropriation
Fromthe earliest days of its water |aw, Colorado has
recogni zed that water users have the right to nake changes to
the terns of their decrees through the adjudication process the

CGeneral Assenbly sets forth. Strickler v. Colorado Springs, 16

Colo. 61, 70, 26 P. 313, 316 (1891)(holding that water rights,
as property, nmay be sold and transferred to another type and
pl ace of use, so long as the rights of others are not
injuriously affected); An Act in Relation to Irrigation, ch.
105, sec. 1, 1899 Colo. Sess. Laws 235 (providing for petition
procedure to make changes to decreed water rights).

A change of water right decree recognizes that the priority
of the existing right can be operated for new uses at different
| ocati ons under conditions necessary to maintain the
appropriation without injury to other decreed appropriations.
Qur sem nal change of water rights decision, Strickler, involved
a city's purchase of agricultural water rights for change to
muni ci pal uses. 16 Colo. at 68-70, 26 P. at 316. |In that case,

we established the follow ng points of Col orado water |aw
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applicable to changes of water rights: (1) the water resource is
the property of the public; (2) the priority of a use right
obtained by irrigating a particular parcel of land is a property
right that can be separated fromthe land; (3) the owner of the
use right may sell it to another person or governnental entity;
and (4) the courts nmay decree a change in the point of

di version, type, tinme, and/or place of beneficial use, subject

to no injury of other water rights. See generally Strickler, 16

Colo. 61, 26 P. 313; see also Knowes v. Clear Creek, Platte

River & MII Ditch Co., 18 Colo. 209, 210, 32 P. 279, 280

(1893) (hol ding that one who has acquired the right to divert the
waters of a stream may obtain a change to the point of diversion
and place of use without losing the water right's priority,
where the rights of others are not injuriously affected).

In 1919, the CGeneral Assenbly required adjudication of al
water rights in order to establish their priorities and enforce
them Act of Apr. 9, ch. 147, sec. 2, 1919 Colo. Sess. Laws
487, 488-89. Fromthe water right owner’s standpoint, the
reason for adjudicating the right is to realize the value and
expectations secured through adm nistration of that right’s
priority; if not adjudicated, the priority will not be enforced.

Enpire Lodge Honeowners’ Ass’'n v. Moyer, 39 P.3d 1139, 1148-49

(Colo. 2001). An express feature of the water lawis

maxi m zation of as many decreed uses as possible within
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Col orado’s allocation of interstate-apportioned waters. |d. at
1150.

The “Col orado Doctrine” arising fromthe earliest days of
its Territorial and Statehood experience established that:
(1) water is a public resource, dedicated to beneficial use by
public agencies and private persons as prescribed by |aw,
(2) the right to use water includes the right to cross the | ands
of others so that water can be placed into or withdrawn from
natural water-bearing formations or to convey water across
others’ property; and (3) the natural water-bearing formations
may be used for the transport and retention of appropriated
water. This new | aw of custom and usage for pronoting the
settl enment of Col orado established a property-rights-based

allocation and adm nistration systemthat pronotes nmultiple use

of a finite resource for beneficial purposes.® See Bd. of County

3 The roots of Colorado water law reside in the agrari an,
populist efforts of mners and farners to resi st specul ative

i nvestnent that would corner the water resource to the exclusion
of actual users settling into the territory and state. 1In this
context, Colorado’ s adoption of the principle that the public
owns the water, its abolition of riparianism(the ownership of
water rights by reason of | and ownershi p al ong the banks of
streans), its constitutional limtations on maxi mumrates that

i ndividuals or corporate suppliers can charge for water, the
actual beneficial use limtation restricting the anmount of water
that can be appropriated fromthe public’'s water resource, and
the right to obtain a right-of-way to construct water facilities
across the private |lands of another with paynent of just
conpensation, all reflect the anti-nonopolistic undergirding of
this state’s water law. See David B. Schorr, Appropriation as
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Commirs v. Park County Sportsnmen’s Ranch, LLP, 45 P.3d 693, 706

(Col 0. 2002).

To provide the basis for admnistration by the water
officials, and in recognition that different owmers may hold the
water right over the course of tine, water rights are decreed to
structures and points of diversion; the priority, |location of
di version at the source of supply, and anmount of water for
application to actual beneficial uses are the essential elenents

of the water right. Dallas Creek Water Co. v. Huey, 933 P.2d

27, 38 (Colo. 1997).
Actual beneficial use is the basis, neasure, and limt of

an appropriation. Santa Fe Trail Ranches Prop. Owmers Ass’'n v.

Si npson, 990 P.2d 46, 54 (Colo. 1999). Over an extended period
of time a pattern of historic diversions and use under the
decreed right at its place of use will mature and becone the
measure of the appropriation for change purposes. |Inre

Application for Water Rights of M dway Ranches Prop. Omers

Ass’'n Inc., 938 P.2d 515, 521 (Colo. 1997).

In a change proceeding, the water court has a duty to
ensure that the true right —that which has ripened by
beneficial use over time —is the one that continues in its

changed form under the new decree. Santa Fe Trail Ranches, 990

Agrarianism Distributive Justice in the Creation of Property
Rights, 32 Ecol. L. Q 3, 33, 41, 55-56 (2005).
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P.2d at 55. Limtations made applicable to the change of water
right by the court’s decree advance fundanental principles of
Col orado and western water |aw favoring opti numuse, efficient
wat er managenent, priority adm nistration, and disfavoring
specul ation and waste. |d. at 54.

The essential function of the change proceeding is to
confirmthat a valid appropriation continues in effect under
decree provisions that differ fromthose contained in the prior

decree. M dway Ranches, 938 P.2d at 521 (“Absolute water rights

used in one |location may be quantified and changed for use.”).
When we exam ne the 1969 Act, we find that the appropriator’s
interest in the appropriation for an actual beneficial use is a
prerequisite for maintaining the application and obtaining a
decr ee.

Section 37-92-103(3)(a)(l), C R S. (2005), provides that a
purported appropriator nust have a “legally vested interest or a
reasonabl e expectation of procuring such interest in the land or
facilities to be served by such appropriation, unless such
appropriator is a governnmental agency or an agent in fact for

t he persons proposed to be benefited by such appropriation.”?

4 Section 37-92-103(3)(a), C.R S. (2005), provides inits
entirety as foll ows:
(3)(a) “Appropriation” neans the application of a
specified portion of the waters of the state to a
beneficial use pursuant to the procedures prescribed
by Iaw, but no appropriation of water, either
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This requirenent is stated as a prohibition contained in the
definition of “[a]ppropriation.” The water court nmay not enter
a decree for either a “conditional” or “absolute” water right
unl ess the appropriator possesses the requisite interest in the
| ands or facilities to be served by the appropriation. 8§ 37-92-
103(3)(a)-(a)(l), CRS. (2005). Section 37-92-103(3)
(a)(I'l) provides that the purported appropriator of record nust
have “a specific plan and intent to . . . capture, possess and
control a specific quantity of water for specific beneficial
uses.”

These strictures inplenment the appropriation and benefi ci al
use requirenments of Article XVI, sections 5 and 6 of the
Col orado Constitution, which provide that the public’'s water

resource is “dedicated to the use of the people of the state,

absolute or conditional, shall be held to occur when
t he proposed appropriation is based upon the
specul ative sale or transfer of the appropriative
rights to persons not parties to the proposed
appropriation, as evidenced by either of the
fol |l ow ng:

(I') The purported appropriator of record does
not have either a legally vested interest or a
reasonabl e expectation of procuring such interest in
the lands or facilities to be served by such
appropriation, unless such appropriator is a
gover nnment al agency or an agent in fact for the
persons proposed to be benefited by such
appropriation.

(I'l) The purported appropriator of record does
not have a specific plan and intent to divert,
store, or otherw se capture, possess, and control a
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subj ect to appropriation as hereinafter provided” and “[t] he
right to divert the unappropriated waters of any natural stream
to beneficial uses shall never be denied.”

The subject of a change decree proceeding is a conditional
or an absolute water right. As shown by Strickler and our
subsequent change cases, the status of the appropriation and the
appropriator are subject to identification, exam nation, and
verification in the change proceeding. Priority of
appropriation for beneficial use is the foundation upon which
the exercise of decreed water rights in their original or
changed form depends in Colorado. Under the statutes and the
case |law, the appropriator or the appropriator’s agent appears
for the purpose of denonstrating the actual historical
beneficial use of an absolute water right and the

appropriation’s new actual beneficial uses. See Santa Fe Trai

Ranches, 990 P.2d at 54-55.

Section 37-92-103(3)(a)(l) and (I1) apply in a change in
type and pl ace of use proceedi ng because the absol ute decree for
a water right is reopened by virtue of a change application, see

Ready M xed Concrete Co. in Adans County v. Farnmers Reservoir &

Irrigation Co., 115 P.3d 638, 645-46 (Colo. 2005), and the

contenplated result is operation of the absol ute appropriation

specific quantity of water for specific beneficial
uses.
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under changed conditions pursuant to a new decree. § 37-92-

103(3)(a)(ll), CRS. (2005); see Santa Fe Trail Ranches, 990

P.2d at 54-55. Accordingly, the change applicant nmust show a
legally vested interest in the land to be served by the change
of use and a specific plan and intent to use the water for
specific purposes. This statutory requirenent can be satisfied
by a showi ng that the appropriator of record for purposes of the
change decree is a governnental agency, or a person who will use
t he changed water right for his or her own | ands or business or
has an agreenent to provide water to a public entity and/or
private | ands or businesses to be served by the changed water
right. § 37-92-103(3)(a)(l), C. R S. (2005).

Qur cases concerning the anti-specul ation doctrine do not
di sapprove of water devel opnent or private investnent in water
projects; rather, they re-enphasize our traditional requirenment
that appropriated water is applied to actual beneficial use.

See, e.g., Colo. Gound Water Commin v. N Kiowa-Bijou

G oundwater Mgnt. Dist., 77 P.3d 62, 78-80 (Col o. 2003)

(requiring evidence of identifiable place and manner of use in
applications for withdrawal of designated groundwater); Lionelle

v. Se. Colo. Water Conservancy Dist., 676 P.2d 1162, 1169 (Col o.

1984) (finding insufficient evidence of future needs and uses of
the water to show intent to appropriate in application for

condi ti onal enl argenent of storage right); Vidler Tunnel, 594
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P.2d at 568 (stating that “the right to appropriate is for use,
not nmerely for profit”)(enphasis in original).

As our cases repeatedly denonstrate, each water right has a
situs identified by the point of the diversion and the place to
which the water is delivered for actual beneficial use. A water
right requires both an appropriator and a place where the
appropriation is put to actual beneficial use. Accordingly, a
change decree recognizes a new situs for the appropriation. In
defining “[c] hange of water right” to include “a change in the
type, place, or time of use” and “a change in the point of
di version,” 8 37-92-103(5), C R S. (2005), and in defining
“appropriation” in section 37-92-103(3)(a)(l) and (11), the 1969
Act anticipates, as a basic predicate of an application for a
decree changing the place of use, that there is a sufficiently
descri bed actual beneficial use to be made at an identified
| ocation or locations under the change decree.®

B. H gh Plains’s Change Applications

®> To help inplenent these requirements, the form application
utilized in Colorado water courts for a change of water right
calls for description of the |ocation and proposed plan of
operation for the changed appropriation. See Form JDF 299W
“Application for Change of Water Right,” T 4 (“Proposed change:
(a) describe change requested: alternate point of

di versi on/ repl acenent/ change of use; (if well, please |ist
pertinent information fromwell permt) (b) location; (c) use;
(d) amount; (e) give proposed plan for operation (if (b) through
(e) applicable, please give full descriptions.)”), avail able at
http://ww. courts. state. co.us/chs/court/

f orms/ wat er f or ns/ j df 299w. pdf.
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Hi gh Plains has applied for a change of water right so that
it can make use of various different points of diversion and
storage and can put the water to use in any nunber of Front
Range | ocations for any nunber of purposes. The specifically-
listed types of uses all appear to be conponents of nuni ci pal
use, yet the application does not identify any particul ar
muni ci pal or quasi-nunicipal entity with which H gh Pl ains has
an agreenent for actual beneficial use of the water sought to be
transferred. Nor does H gh Plains identify any parcels of
private |land, businesses, or a service area for specific
consuners of the water to be served under the change decree.

There is a critical difference between H gh Plains’s change
application and the changes approved by water courts addressed
in our prior decisions involving type and pl ace of use changes
fromagricultural to nunicipal. In Strickler, where we first
approved a change of farmwater rights to a city, the party
requesting the change was the nunicipality itself, Col orado

Springs. See generally, 16 Colo. 61, 26 P. 313. Likewise, in

Farners H ghline Canal, the Gty of Golden applied to change

agricultural water rights that it had purchased to nunicipa
uses. 129 Colo. 575, 272 P.2d 629. 1In Bijou, the Cty of
Thornton applied to change water rights it purchased. Gty of

Thornton v. Bijou Irrigation Co., 926 P.2d 1 (Colo. 1996).
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In this case, H gh Plains asserts that it has had sone
“di scussions” with “water users” in fourteen of the twenty-eight
counties listed in the applications, but admts that it has “not
entered any contracts for use, other than irrigation” of the
water rights it owns or controls. Although counsel opined at
oral argument that the water m ght be used in El Paso and
Dougl as counties due to popul ation growh and wani ng aquifers
there, no water user or potential water user in those or any
ot her counties stepped forward by the tine of the change
applications to subscribe for raw or retail water supply service
fromH gh Plains, should it obtain the change decree.

The purpose of a change of water right is to obtain a
revi sed decree that recogni zes continuation of the right to
divert the water at different points, for different uses, and/or
di fferent places of actual beneficial use. A guess that a
transferred priority mght eventually be put to beneficial use
is not what the Col orado Constitution or the General Assenbly
envi sioned as the triggering predicate for continuing an
appropriation under a change of water right decree. The change
application process is intended to facilitate transfers that are
calculated to result in a continued application of the
appropriated water to specified beneficial uses at different
identified | ocations fromthe current decree under conditions to

prevent injury to other water rights.
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The transfer of senior priorities to other uses and

6 In

| ocations is a very inportant feature of Col orado water |aw.
vi ew of the overappropriated status of three of its four nmajor
rivers, this state’'s future well-being |Iikely depends on
continued transfers of appropriated agricultural water to other
uses at other places.’ Colorado has grown fromtwo nillion

residents in 1970 to 4.6 mllion today, with an additional 2.5

mllion expected by 2030. Draft Popul ati on Forecasts by Regi on,

2000- 2030, Col orado Dep’'t of Local Affairs, at

http://dol a. col orado. gov/ denpog/ Popul ati on/ Popul ati onTot al s/ For ec

® Despite the inportance of marketability of water rights, water
use rights are not traditionally treated as if they were sinply
a comodity:

The situation involving water is very unusual, and

it applies to virtually nothing else. For purposes

of interstate commerce, for exanple, all other state

resources may be privatized fully, and freely

shi pped away fromthe area of origin as ordinary

comodi ties —even though states have often tried to

keep such resources within their own boundaries to

benefit their own residents. Such efforts have

routinely and repeatedly been held unconstitutional

by the courts. The only other commobn exanpl e where

things are treated |i ke water — that is, as

community resources and not as ordinary sal able

commodities — arises with cultural properties,

antiquities for exanple, where the nation of origin

often asserts a national claimon the property in

order to prevent exports.
Joseph L. Sax, Understanding Transfers: Community Rights and the
Privatization of Water, 1 West-N.W 13, 14 (1994) (i nternal
citations omtted).
" See Lawrence J. MacDonnel| & Teresa A. Rice, Mving
Agricultural Water to Cities: The Search for Smarter Approaches,
2 Hastings W-NW J. Envtl. L. & Pol’y 27, 27 (1994) (" Urban
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asts/ Substate. pdf.® Mich of this growth has been made possible
by a steady change of water rights fromagriculture to
muni ci pal use that started one-hundred-fifteen years ago with
Strickler.?®

Nevert hel ess, the General Assenbly did not intend that
courts and potential opposers be burdened with change
applications prem sed on conjecture. Change proceedi ngs can be
extrenely expensive to participants and consune many days of
trial and appeal tinme —taking away fromthe courts’ attention
to other needs of the citizens of Colorado. The highly conpl ex
change proceeding in the Bijou case is one exanple. See
generally, 926 P.2d 1. There, to denonstrate where the

appropriations would be used, the City of Thornton presented

wat er needs are the primary source of new demand for out-of -
stream water use in the West today.”).

8 Inits findings resulting fromthe Statew de Water Supply
Initiative, the Col orado Water Conservation Board projects an
approxi mate twenty percent shortfall in supply to neet water
requi renents by the year 2030 across the state that may need to
be filled by tenporary or permanent agricultural transfers of
wat er; this assunmes that presently contenpl ated projects of

| ocal governnment water suppliers are actually built. Col orado
Wat er Conservation Board, Statew de Water Supply Initiative
Report Overview 4 (Dec. 2004).

> For a review and description of some prior permanent water
right transfers along Col orado’s Front Range, see Nati onal
Research Council, Water Transfers in the West: Efficiency,
Equity, and the Environnment 137-61 (1992). Municipal entities
lying wthin the Arkansas River Basin, including the cities of
Col orado Springs, Pueblo, and Puebl o West, have been active in
acqui ring and changi ng Arkansas Basin agricultural water rights
for their use. The Gty of Aurora, which is located in the
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extensi ve evidence to support its future water demand within its
future boundaries or service areas. |d. at 40.

Hi gh Plains argues that it is prejudiced by dismssal of
its applications because of risk to its investnment and because
it cannot enter into contracts with end users until it has court
approval to change the water rights. This argunent reverses the
wel | - est abl i shed net hodol ogy for change of type and pl ace of use
proceedings. As an initial matter, H gh Plains’s investnment so
far has been primarily for the purposes of acquiring FLCC shares
that are decreed for irrigation use on |ands under the FLCC
system Purchase of shares in a mutual ditch conpany guarantee
only a proportionate interest in the water rights held by the
mut ual conpany and continued delivery of the water to their
hi storic place of use, upon paynent of the assessnents inposed.
See Brown, 56 Colo. at 222, 138 P. at 46-47.

Applicants for a change of water right nust expect full
scrutiny of their applications by opposers and conpliance with

appl i cabl e procedures and substantive |laws. See generally 88

37-92-301, -302, CR S (2005); see also Ready M xed Concrete,

115 P.3d at 645-46. To allow H gh Plains to pursue its
application for the change decree it seeks, in the absence of

identifying the location or |ocations for actual beneficial use

South Platte R ver Basin, has also acquired water rights in the
Arkansas River Basin for its use. Id. at 150-51.
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to be made under the change decree, would be to treat that
conpany differently fromall other change applicants. This we

will not do.

Qur decision in this regard does not prejudice the ability
of investors such as High Plains to realize reasonabl e
expectations on their investnments. First, H gh Plains can use
the shares it acquired on | ands under the FLCC system to the
benefit of the | ocal econony and to consuners of agricul tural

pr oduct s.

Second, we have held that a sufficient ditch-wide historic
consunptive use analysis in a change of water right case can be
utilized in another change case for allocation of the amount of
water to which the nutual conpany shareholder is entitl ed.

Farmers Reservoir & Irrigation Co. v. Consol. Mut. Water Co., 33

P.3d 799, 807 (Colo. 2001)(al so recognizing parcel -by-parce

nmet hodol ogy); see also Wllians v. Mdway Ranches Prop. Assoc.,

938 P.2d 515, 521, 525 (Colo. 1997). Appropriate inplenmentation
of claimand issue preclusion prevents expensive re-litigation
of historic consunptive use in transfer after transfer involving

the sane ditch or reservoir system Farnmers H gh Line Canal v.

Cty of Golden, 975 P.2d 189, 200-01 (Col o. 1999).

Third, our jurisprudence shows that applicants have been

required to specify with reasonable particularity where the
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transferred water is going to be put to beneficial use. The
cases we have considered for change in the place of use under
the 1969 Act have included a specific proposal for the new place

of use. See, e.g., Santa Fe Trail Ranches, 990 P.2d 46

(devel oper applies to change manufacturing water rights to a
vari ety of uses in housing subdivision); Bijou, 926 P.2d 1 (city
applies to change place of use to its own nunicipal operations);

Matter of May, 756 P.2d 362 (Colo. 1988) (corporation applies to

use irrigation rights to supply its pendi ng subdivision on

former ranch lands); Se. Colo. Water Conservancy Dist. v. Fort

Lyon Canal Co., 720 P.2d 133 (Col 0. 1986) (canal conpany and

Col orado Division of Wldlife apply to change storage rights to
creation of wildlife and recreation area in existing John Martin

Reservoir); In re Application for Water Rights of Certain

S holders in the Las Ani mas Consol. Canal Co., 688 P.2d 1102

(Colo. 1984)(public utility conpany applies to change historic
irrigation rights to energy-production at its proposed new

plant); Great W Sugar Co. v. Jackson Lake Reservoir &

Irrigation Co., 681 P.2d 484 (Col 0. 1984) (conpany proposes

augnentation plan to cover its changed place of use from
original factories to certain other, identified, existing

factories); Ackerman v. Gty of Wl senburg, 171 Col o. 304, 467

P.2d 267 (1970)(city applies to change storage right used for

irrigation to its own nunicipal uses); see also Danielson v.
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Kerbs Agric., Inc., 646 P.2d 363, 372 (Col o. 1982) (groundwat er

user nust go through change application proceedings to apply
hi stori c ambunt of water to acreage not included in original

decree).

Fourth, mutual ditch and reservoir conpany shares are
val uabl e assets. A nutual ditch conpany is a non-profit entity
organi zed to deliver water to its shareholders. City of

Westminster v. City of Broonfield, 769 P.2d 490, 492 (Col o.

1989). Each of the shareholders owns “a definite and specific
water right, as well as a corresponding interest in the ditch,
canal, reservoir, and other works by which the water right is

utilized.” Jacobucci v. Dist. Court, 189 Colo. 380, 387-88, 541

P.2d 667, 672 (1975).'° Mitual ditch conpany water rights are
particularly valuable if they have senior priorities, in |ight
of the over-appropriated status of the South Platte,

Arkansas, and Rio Grande river systens. See Ready M xed

Concrete, 115 P.3d at 644 (“[P]ractically every decree on the
South Platte R ver, except possibly only the very early ones, is
dependent for its supply, and for years and years has been, upon

return, waste and seepage waters.”) (internal quotations

19 Mutual ditch conmpanies are solely in the business of storing
and transporting water to and for their sharehol ders,
condi ti oned on the paynent of annual assessnents |evied to cover
t he operating expenses of the conpany. Nelson v. Lake Canal Co.
of Colo., 644 P.2d 55, 57-58 (Colo. App. 1981). Shareholders in
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omtted); Enpire Lodge, 39 P.3d at 1144 n.3 (“The natural

surface water and groundwater system of the Arkansas River is

severely over-appropriated.”); In re Rules & Regul ati ons

Governing the Use, Control, & Protection of Water Rights, 674

P.2d 914, 931 (Colo. 1983)(stating that the Rio Grande system
and all streans in the San Luis Valley have | ong been over-
appropriated). Therefore, investors are not in danger of | osing
value in their nutual conpany shares any nore than any ot her
sharehol der who is al so subject to prevailing economc
condi ti ons.

Fifth, we recognize that Col orado | aw provi des for changi ng
the terns of decreed water rights in accordance with the
appl i cabl e procedures. Since the inception of statehood and the
pronpt adoption of the first water rights adjudication acts, see
Act of February 19, section 1, 1879 Colo. Sess. Laws 94 and Act
of February 23, section 1, 1881 Col o. Sess. Laws 142, 142-43, we
have hel d that appropriations may be decreed for diversion from
one basin for actual beneficial use at a |ocation in another

basin. Coffin v. Left Hand Ditch Co., 6 Colo. 443, 446 (1882).

Si xth, the General Assenbly has consistently shown its
interest in providing both security and flexibility in the

adm nistration of water, nost recently by adopting statutes that

a nutual ditch conpany are, by virtue of their share ownership,
the owners of the water works and appropriations. Id. at 58.
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all ow owners of agricultural water rights to tenporarily | ease
and market their water w thout a court adjudication and a change
decree. See, e.g., 8 37-92-309, C.R S. (2005)(providing for
interruptible water supply agreenents between two or nore
decreed water users when approved by the state engineer). See

|SG LLC v. Ark. Valley Ditch Assoc., No. 04SA268, slip op. at

19 (Colo. Sept. 12, 2005). This provision reiterates the
General Assenbly’s explicit understanding that all agricultural
wat er transfers, whether tenporary or permanent, require
identification of the particular |ocation where the benefici al
use will actually occur. 8§ 37-92-309(3)(stating that “[s]tate
engi neer is authorized to approve and adm nister interruptible
wat er supply agreenents that permt a tenporary change in the

poi nt of diversion, location of use, and type of use of an

absol ute water right without the need for an adjudication

pursuant to this article. . . .”)(enphasis added). !

1 H gh Plains resists disnissal of its applications by arguing
that it is entitled, at least, to a water court consunptive use
determnation in order to ascertain the anount of water it nmay
use for augnentation and repl acenent under the water banking
statute, section 37-80.5-104.5(1)(c), CR S (2005). W

di sagree. For purposes of this statute and the Arkansas River
Water Bank Pilot Programrules, the State Engi neer determ nes
the all owabl e quantity of consunptive use in connection with
participation in the program In particular, Rule 8 provides
the adm nistrative nmechanismfor calculating historic
consunptive use for purposes of the water banking program
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It is possible that Hi gh Pl ains harbored unrealistic
expectations when it purchased such a large interest in FLCC
The water court’s concern about the “nebul ous and expansive”
nature and scope of the H gh Plains application undoubtedly
stens from anbi guity about whomthe requested change decree is
going to serve, when, how, and in what capacity —ranging from
sinple resale of sone or all of the shares over tinme to
providing raw or retail water service to others. |In any event,
Hi gh Plains’s applications for a change in the type and pl ace of
use are premature in the absence of identified places of actual
beneficial use for operation of the change decree. As we said
in Conbs, a stockholder in an irrigating conpany “can only
transfer his priority to some one who will continue to use the
water.” 17 Colo. at 152, 28 P. at 968. Wthout prejudice to
consideration of future applications for change of water rights
associated wth shares of FLCC H gh Pl ains now owns, we uphold
the trial court’s order dismssing the applications in this
case.

[T,

Accordingly, we affirmthe water court’s judgment.
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