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In this original proceeding, the prosecution and defendant
had entered into a witten plea agreenent in which the defendant
woul d pl ead nol o contendere to m sdeneanor crimnal m schief
subject to a two year deferred sentence, restitution, costs and
fines. The parties presented this agreenent to the trial court
but the court rejected the tendered plea on the grounds that the
| anguage of section 18-1.3-102, C.R S. (2004), Colorado’s
deferred sentencing statute, does not explicitly allow a plea of
nol o contendere. The defendant sought relief pursuant to
C AR 21

The suprenme court issued a rule to show cause on the issue
of whether the trial court exceeded its jurisdiction when it
ruled that section 18-1.3-102(1) precluded the defendant from
entering a plea of nolo contendere. Noting that courts have

| ong recogni zed a plea of nolo contendere as the full equival ent
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to aguilty plea in crimnal proceedings, the suprene court
reads the use of “plea of guilty” in the statute as a generic
phrase and now hol ds that section 18-1.3-102 does not contravene
the court’s authority to accept a plea of nol o contendere.
Accordingly, the court nmakes the Rul e absol ute and remand for

further proceedi ngs.
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In this original proceeding under C.A R 21, we issued a
rule directing the People to show cause why the Eagle County
Court did not exceed its jurisdiction when it ruled that section
18-1.3-102(1), C R S. (2004) precluded the defendant, Sally
Darlington, fromentering a plea of nolo contendere to a
crimnal m schief charge on a deferred sentence. W now hold
that the statute does not contravene the court’s authority to
consi der nol o contendere pleas in circunmstances involving plea
agreenents that contenpl ate deferred sentences. Accordingly, we
make the Rul e absolute and return the case to the county court
for further proceedi ngs consistent with this opinion.

| . Facts and Proceedi ng Bel ow

On January 31, 2003, the defendant was charged with
crimnal m schief pursuant to section 184-501(1), CRS.

(2004). The prosecution and Darlington entered into a witten
pl ea agreenent pursuant to which Darlington would enter a plea
of nolo contendere to m sdeneanor crimnal mschief subject to a
two year deferred sentence, restitution in the anount of $360,
and court costs and fines.

The parties presented the agreenent to the Eagle County
Court on May 15, 2004. The trial court refused to accept the
pl ea on the basis that section 18-1.3-102(1), which deals with
deferred sentencing, contains |anguage that indicates it is

triggered only by a guilty plea and not by a plea of nolo



contendere. It is fromthis ruling that Darlington petitioned
this court for relief under CA R 21. Darlington argues that
the trial court exceeded its jurisdiction by refusing to accept
her plea of nolo contendere on the grounds that the statute does
not permt it. The People do not object to allow ng the
defendant to enter a plea of nolo contendere in this case, and
do not argue that the statute constrains the court inits
consi deration of such a plea.

1. Relief Pursuant to CA R 21

W first address the propriety of an original proceeding as
a procedural device for obtaining review of an order denying the
def endant’ s nol o contendere pl ea.

Relief pursuant to CA R 21 is an extraordinary renedy

[imted in purpose and in availability. People v. Dist. Court,

868 P.2d 400, 403 (Colo. 1994); Hal aby, McCrea & Cross V.

Hof f man, 831 P.2d 902, 905 (Colo. 1992). The renedy may be
sought “where the trial court has abused its discretion and
where appel | ate remedy woul d not be adequate.” 1d. at 905. The
granting of relief under CA R 21 is entirely within this

court's discretionary authority. Wite v. Dist. Court, 695 P.2d

1133, 1135 (Colo. 1984); Coquina G| Corp. v. Dist. Court, 623

P.2d 40, 41 (Colo. 1981).
In the present case the Eagle County Court refused

defendant’s plea of nolo contendere to crimnal mschief charges



on deferred sentencing, requiring Darlington to enter a plea of
guilty or proceed to trial. Under these circunstances we choose
to exercise our discretion to address the issue presented.

I11. Acceptance of Plea Agreenents

Pl ea bargaining is an inescapable part of the judicial

process. Santobello v. New York, 404 U S. 257, 261 (1971).

Col orado has recogni zed its propriety by statute. 88 16-7-301
to -303, CRS. (2004). A defendant may plead guilty, not
guilty, not guilty by reason of insanity, or with the consent of
the court, nolo contendere. § 16-7-205, CR S. (2004); Cim P.
11(a). In exchange for a guilty plea or plea of nolo
contendere, the district attorney nmay agree to sentence
concessions, dism ssal of charges, favorabl e sentencing
recomendati ons or defernment. § 16-7-302.

Wi | e a defendant has no absolute right to have a plea
accepted, Santobello, 404 U S. at 261, it is clear that trial
courts cannot reject a plea on an arbitrary basis. United

States v. Delegal, 678 F.2d 47, 50 (7th Cr. 1982); People v.

Jasper, 17 P.3d 807, 812 (Colo. 2001) (“Jasper 11”). Rather
the court may reject a plea only in the exercise of sound

judicial discretion. Santobello, 404 U S. at 262.

We have held that the trial court is directed to exercise
“i ndependent judgnent in deciding whether to grant charge and

sentence concessions” in conpliance with section 16-7-302 and



Crim P. 11. Jasper Il, 17 P.3d at 812. W have devel oped
standards through our case |aw that guide the trial courts in
the exercise of that discretion.® The trial court must consider
all relevant factors and articulate the reasons for rejecting an

agreenent on the record. See People v. Copenhaver, 21 P.3d 413

(Col 0. App. 2000); People v. Jasper, 984 P.2d 1185, 1187 (Col o.

App. 1999) (“Jasper 1”) rev’'d on other grounds 17 P.3d 807

(Colo. 2001). Furthernore, the court is to give the plea
agreenent due consideration before reaching a decision on
whet her to grant chargi ng or sentenci ng concessions. People v.

Jones, 176 Colo. 61, 70, 489 P.2d 596, 601 (1971); see also ABA

Standards of Crimnal Justice Relating to GQuilty Pleas 8§ 14-3.3

(1999).2 Factors which the trial court may properly consider are
tinmeliness of the plea agreenent, the defendant’s previous
crimnal history, and any pre-plea report or recommendati on.
Copenhaver, 21 P.3d at 417. \Were the trial court clearly

exerci ses i ndependent judgnment in rejecting the plea agreenent
and sets forth on the record its reasons for doing so, its

ruling will not be set aside on appeal. 1d. at 417. However,

1 W have previously noted that the Anerican Bar Associ ation

Standards for Crimnal Justice vest the trial court with the
di scretion to accept or reject plea agreenents but do not
provide any criteria to guide the court in exercising that

di scretion. People v. Jones, 176 Colo. 61, 70, 489 P.2d 596,
601 (1971); see also Jasper, 17 P.3d at 812.

2 W note that a current nember of our court, Justice M chael
Bender, co-authored these Standards.




failure to exercise discretion is itself an abuse of discretion.
Jasper, 984 P.2d at 1187.

V. Plea of Nolo Contendere to Deferred Sentence

At issue here is whether the trial judge properly exercised
his discretion in holding that section 18—.3-202(1) precludes
the entry of a nolo contendere plea on a deferred sentence.
There is little case | aw di scussing the acceptability of a nolo
contendere plea, therefore, we begin by discussing the purpose
and effect of the plea.

A. Nol o Contendere Pl ea

A nol o contendere plea, also called a no contest plea or
pl ea non vult contendere, literally neans “1 do not wsh to

contend.” Black's Law Dictionary 1074 (8th ed. 2004). Nolo

contendere is a common |aw plea. Hudson v. United States, 272

U S. 451, 453 (1926); Young v. People, 53 Colo. 251, 125 P. 117

(1912). Inits early form the plea was considered an inplied
confession of guilt entered only with | eave of the court in

I ight m sdeneanors. K. A Drechsler, Annotation, Plea of nolo

contendere or non vult contendere, 152 A.L.R 253 (1944). 1In

nmodern usage, a plea of nolo contendere is considered
substantially, though not technically, a plea of guilty
acceptable for a variety of offenses. 1d. at 256-57.

The plea serves a practical function in the adm nistration

of justice. |1d. at 295. A defendant may wi sh to plead nolo



contendere sinply because she does not want to contest her guilt

or innocence for personal reasons. People v. Goodw n, 41 Col o.

App. 23, 25, 582 P.2d 1065, 1067 (1978). A plea of nolo
contendere also allows the parties to avoid the expense and
delay of trial. Furthernore, the defendant is able to avoid the
notoriety and publicity of a trial, problens with | ack of

W tnesses, limt the maxi mum penalty to which she would be
exposed at trial, and avoid estoppel in a subsequent civil

proceedi ng. Drechsler, supra, at 295.

Nol o pleas may al so be referred to as “Alford” pl eas,
originating fromthe United States Suprene Court decision in

North Carolina v. Alford, 400 U S. 25 (1970). There, the Court

hel d that a defendant could plead guilty while protesting his
i nnocence - so long as his plea was constitutionally valid.
Al ford, 400 U . S. at 31; see also ABA Standards, supra, at
8§ 14-1.1(a) comentary at 14. Thus, the nolo contendere plea
may be a conprom se plea that benefits both the defendant and
t he prosecutor.

B. Effect of a Nolo Contendere Plea in Col orado

Over half of the states recognize the plea of nolo
contendere. In Colorado, the defendant “may plead guilty, not
guilty . . ., or with the consent of the court, nolo
contendere.” Crim P. 11; see also § 16-7-205, C. R S. (2004).

We have held that, for the purpose of a crimnal case, a plea of



nolo contendere is fully equivalent to a plea of guilty. See

Peopl e v. Birdsong, 958 P.2d 1124, 1127 (Colo. 1998); Jones, 196

Col 0. at 264, 584 P.2d at 84; People v. Carpenter, 709 P.2d 72,

73 (Colo. App. 1985). The sole distinction we have nmade between
a guilty plea and a plea of nolo contendere is that the latter

gi ves the defendant the advantage of not being estopped from
denying her fault in a civil action based upon the sane facts.
Jones, 196 Colo. at 264, 584 P.2d at 83. Were the defendant
knowi ngly, voluntarily, and understandingly pleads nolo
contendere she may be punished just as if she had entered a plea

of guilty. See Alford, 400 U S. at 36 n.8; People v. Mier, 133

Col 0. 338, 340, 296 P.2d 232, 233 (1956); Young, 53 Colo. at
253, 125 P. at 118. Therefore, there is no distinction between
a plea of nolo contendere and a plea of guilty for sentencing

pur poses. People v. Canino, 181 Col o. 207, 210, 508 P.2d 1273,

1274 (1973); see al so ABA Standards 14-1.1 commentary (judge may
i npose the same sentence as if defendant had pleaded guilty).
Thus, we have all owed nol o contendere pleas liberally and have
treated themas guilty pleas for all purposes.

Once the court has accepted the plea, it is equivalent to a
plea of guilty and the court’s power to punish is in no way

limted except as provided by law. Drechsler, supra, at 277.

We have not addressed the question of whether a nolo contendere

pl ea i s acceptabl e under the deferred sentencing statute.



Therefore, we must now consi der whether section 18-1.3-102
precludes the trial court fromaccepting a nolo plea where the
def endant woul d be given the benefit of a deferred sentence.

C. Section 18-1.3-102(1)

Col orado’ s deferred sentencing statute gives the trial
court the power to defer sentencing in a case for a period of
years under certain conditions. The provision at issue
provi des:

In any case in which the defendant has entered a pl ea
of guilty, the court accepting the plea has the power,
wth the witten consent of the defendant and his or
her attorney of record and the district attorney, to
continue the case for a period not to exceed four
years fromthe date of entry of a plea to a felony or
two years fromthe date of entry of a pleato a

m sdeneanor, or petty offense, or traffic offense for
t he purpose of entering judgnent and sentence upon
such plea of guilty; except that such period may be
extended for an additional tinme up to one hundred
eighty days if the failure to pay restitution is the
sol e condition of supervision which has not been

ful filled.

8§ 18-4.3-102(1) (enphasis added). Follow ng satisfactory
conpliance for the duration of the supervision period, the plea
may be withdrawn and the charge will be dismssed with
prejudice. § 18-1.3-102(2).

The statute makes reference to a guilty plea, and we nust
determ ne whether that reference constrains the discretion of
the trial court in accepting a different plea. Qur primary task

in construing a statute is to ascertain and give effect to the



intent of the general assenbly. People v. Dist. Court, 713 P.2d

918, 921 (Colo. 1986). W first look to the | anguage of the
statute itself. Wrds are given their plain and ordinary
meani ng unl ess they have acquired a technical or particular
meaning. 8 2-4-101, C R S. (2004). If the clear intent of the
| egi slature appears with reasonable certainty, we need not

resort to other rules of statutory construction. D st. Court,

713 P.2d at 921.

We find the | anguage of the statute unanbi guous. Were the
def endant has entered a plea of guilty, the court has the power
to inpose a deferred sentence. However, we read the use of
“plea of guilty” as a generic phrase; thus, the statute does not
exclude a nolo contendere plea. W find support for this
contention in the common usage of the termas well as the
traditional practice of our courts.

As di scussed above, our case | aw has consistently treated a
pl ea of nolo contendere as the full equivalent to a guilty plea
for all purposes within the crimnal justice system Black's

Law Dictionary defines “guilty” as “a plea of a crimnal

def endant who does not contest the charges.” 727 (8th ed.

2004). In this context, both a plea of guilty and nolo
contendere would trigger the courts power to continue a sentence
under section 18-1.3-102(1). Wthout discussion, our courts

have often conceded such an arrangenent. See, e.g., People v.

10



Marez, 39 P.3d 1190 (Col o. 2002) (defendant pled nolo contendere
to burglary and received a deferred judgnent and sentence);
Jones, 196 Colo. at 263, 584 P.2d at 82 (defendant pled nolo
contendere to fel ony nenacing charge, sentence and fine

suspended); Holdren v. People, 168 Colo. 474, 452 P.2d 28 (1969)

(allowing plea of nolo to a charge of taking indecent liberties
with a child, court granted defendant probation under section

39-16-6(1), 3 C.RS. (1963)%; Gehl v. People, 161 Col 0. 535, 423

P.2d 332 (1967) (court accepted nolo contendere plea to grand
| ar ceny, suspended defendant’s sentence pursuant to 39-16-6(1));

People ex. rel. Atty. Gen. v. Edison, 100 Colo. 574, 69 P.2d 246

(1937) (nolo contendere plea to perjury, court suspended
sentence); Young, 53 Colo. at 252, 125 P. 118 (after plea of
nol o contendere court indefinitely postponed sentence retaining
power to sentence defendant if he did not conply).

A nunber of jurisdictions explicitly allow deferred
sentencing after acceptance of a nolo contendere plea. See,

e.g., Del. Code Ann. tit. 11, 8§ 4218 (2004); Fla. Stat. Ch.

948. 01 (2004); Haw. Rev. Stat. 8§ 853-1 (2004); Mnt. Code Ann
§ 46-18-201 (2004); kla. Stat. tit. 22, 8§ 991c (2004).
Further, other jurisdictions with statutes that do not nake

reference to nolo contendere pleas have al so accepted nol o pl eas

3 Section 39-16-6, 3 CR S. (1963) gave the court with the power
to place the defendant on probation after a nol o plea.

11



and deferred sentencing. See, e.g., People v. Mazurette, 14

P.3d 227 (Cal. 2001) (nolo contendere plea to possession of

met hanphet am nes resulted in deferred sentence); Van Baal e v.

City of Des Moines, 550 N.W2d 153 (lowa 1996) (nolo contendere

to donmestic abuse, deferred sentence inposed); People v.
Nevell's, 173 N.W2d 395 (Neb. 1970) (defendant pled nolo to

grand | arceny; sentence deferred); Comonweal th v. Jackson, 499

S.E. 2d 276 (Va. 1998) (defendant pled nolo to m sdeneanor
conceal nent of nerchandi se; deferred one year).

Finally, permtting a nolo contendere plea on a deferred
sentence is in accord with the legislative intent. Colorado’s
deferred sentencing statute was presunmably enacted wth the sane
| egislative intent as section 18-1.3-101, C R S. (2004) the
deferred prosecution statute: nanely, to grant the court the
power to inpose alternative sentences benefiting the defendant
where the interests of justice would be served. Under
18-1.3-101, the court may del ay prosecution of a defendant for a
probationary period, which, if conpleted satisfactorily, would
require that the charges agai nst the defendant be di sm ssed.

People v. Ybarra, 190 Col o. 409, 547 P.2d 925 (1976). W have

recogni zed that the defendant al one benefits fromthis
procedure. 1d. W now hold that the deferred sentencing

statute serves nuch the sanme purpose. The primary distinction

bet ween deferred prosecution and deferred sentencing is that the

12



court first makes a finding of guilt before placing the

def endant under supervision. 8§ 18-1.3-102(1). |If the defendant
successfully conplies with the conditions of her supervision,
the plea of guilty previously entered shall be wthdrawn and the
charges dism ssed. 8§ 18-1.3-102(2). Hence, both statutes are
designed to provide an alternative in sentencing which confers a
benefit solely upon the defendant.

We do not view the statute as directing judges to accept
only guilty pleas in cases where deferred sentences are
proposed. Rather, we viewthe |egislative intent as nore
broadly directing the trial court to consider a stipulated
sentence under the sane exercise of discretion as would
ot herwi se be applicabl e.

V. Application

In this case, the trial court declined to accept
defendant’ s offered plea of nolo contendere solely on the
grounds that the deferred sentencing statute does not explicitly
reference such a plea.

The defendant here was charged with a single, mnor
of fense. She agreed to pay restitution. There is nothing in
the record, in the formof findings fromthe trial judge or
ot herwi se, that would indicate that a plea of nolo contendere
woul d be inappropriate in this circunstance. Since the court

based its rejection of the plea on the | anguage of the statute

13



al one, and we have concl uded that the statute does not prohibit
such a plea, we reverse the court’s order

VI . Concl usi on

We determ ne that the statute does not preclude the trial
court fromaccepting a nolo contendere plea, and we nake the
Rul e absol ute accordingly. W renmand to the trial court to

consider the plea in the exercise of its discretion
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