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In this crimnal donestic violence case, the Col orado
Suprene Court was asked, for the first tinme, to determne the
scope of the victimadvocate privilege, enbodied in section
13-90-107(k) (1), C R S. (2004).

The defendant, Robert Turner, Jr., was charged with
donestic violence against a particular individual, MP. Turner

i ssued a subpoena duces tecumto the Alliance Agai nst Donestic

Vi ol ence, a private donestic violence organization, demanding
production of records of MP.”s contact with the organization
The Alliance noved to quash the subpoena. Follow ng a hearing
on the defendant’s Mtion to Conpel production, the trial court
ordered the organi zation to produce a broad outline of the type
of assistance provided to MP. The Alliance petitioned the
Suprene Court pursuant to C AR 21 for review of that order.
The court issued a Rule to Show Cause, which it now nmakes

absolute — reversing the trial court order.


http://www.courts.state.co.us/supct/supctcaseannctsindex.htm
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The court now holds that the records of assistance provided
to MP. by the donestic violence agency are within the scope of
the statutory privilege, and are, therefore, protected. The
court first |looked to the statutory | anguage protecting “any
comuni cations” nade by the victimto the advocate, and
concl uded that such | anguage woul d include the initial contact
made by the victimwith the agency, as well as conmuni cations
generated fromthat contact. The court next took direction from
| egislative history indicating that the |legislature intended a
broad sweep of confidentiality in an effort to encourage
donestic violence victins to seek assistance. Accordingly, the
court concluded that the privilege would protect the records
sought, absent a showi ng of express or inplied waiver of the
privilege by the victim which was not present in this case.

Al so, the court held that the defendant’s due process
rights were not violated by denying himaccess to the records.
Li kew se, the court rejected the defendant’s contention that his
right to conpul sory process requires that the A liance conply
with his subpoena. It reasoned, anong other things, that the
statute sufficiently protects the defendant’s right to
conpul sory process by excluding records held by | aw enforcenent

vi cti m advocat es.
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In this original proceeding pursuant to CA R 21, the
Al l'i ance Agai nst Donestic Abuse (the “Alliance”) seeks reversal
of a Chaffee County Court pretrial order conpelling the Alliance

to provide certain docunents under a subpoena duces tecum

relating to MP. The subpoena was issued by the defendant,
Robert Turner Jr., who is charged with donestic viol ence agai nst
his girlfriend, MP. The Alliance noved to quash the subpoena,
and t he defendant noved to conpel production. The county court
held an evidentiary hearing, and ultinmately ordered the Alliance
to produce a broad outline of any assistance provided to M P.
The court reasoned that the victimadvocate privilege set forth
in section 13-90-107, C R S. (2004) protects only

“conmmuni cations” fromthe victimto the victi madvocate, and not
advi ce or assistance given by the victimadvocate in return.

The Alliance petitioned us for issuance of a Rule to Show
Cause, which we granted. W now nmake that Rul e absolute. W
hold that the victimadvocate privilege attaches to records of
assi stance provided by the victi madvocate because those records
are a part of “any communi cation” nade to such advocate by the
victimof donestic violence. Accordingly, the defendant has the
burden of denonstrating that the victi mwaived the privilege
ei ther expressly or by inplication, which he failed to do.

Lastly, we reject the defendant’s contention that his right to



conpul sory process and his right to cross-exam ne w tnesses are

vi ol ated by our construction of the statute.

| . BACKGROUND

On Novenber 20, 2003, the Chaffee County District Attorney
brought two donestic violence charges of assault and harassnent
agai nst Robert Turner, Jr., stemm ng fromallegations that he
battered his girlfriend, MP

During pretrial discovery, defense counsel discovered that
M P. had contacted the Alliance, a private, non-profit donestic
vi ol ence victimadvocacy center |ocated in Salida, Colorado, in
connection wth the charges.

On April 14 and 16, 2004, defense counsel served the

Alliance with two separate subpoenas duces tecum demandi ng

production of records of MP."s contact with the Alliance. The
first subpoena required the Alliance to produce “any and al
records, notes and files regarding any and all assistance
provided to [MP.].” The second requested the sane information
“pursuant to [MP.’s] reports of donestic violencel/abuse on or
about Novenber 20, 2003 and thereafter.”?

On April 20, relying on section 13-90-107, the Alliance
noted its refusal to conply with the subpoena in a letter to

def ense counsel. In response, defense counsel filed a Motion to



Conpel with the county court, arguing that records of assistance
provided by the Alliance to MP. were properly discoverable
because the victi madvocate privilege only applies to
comruni cati ons nmade by a victim of donestic abuse, and not to
“assi stance” provided by the organization. On April 29, 2004,
contendi ng that the plain |anguage and underlyi ng purpose of the
statute attaches the privilege to records of assistance
provi ded, the Alliance noved to quash the subpoena.

The county court conducted an evidentiary hearing on May 5,
2004, taking argunments fromthe defendant and the Alliance on
t he question of whether the defendant’s request for records or
reports of the kinds of assistance the Alliance provided MP
fell wwthin statutorily privileged “comuni cati ons” made to
vi cti m advocates by a victimof domestic violence.

The court agreed with the defendant that the victim
advocate privilege was not intended to protect records of
assi stance provi ded by a donestic abuse agency. The court held
t hat al t hough evi dence of housing assi stance had “nargi nal
rel evance,” it was nonetheless not protected by the privilege
and was therefore discoverable. Although the court did deny the
defendant full access to all records of MP.’s contact with the

agency, it nonetheless ordered the Alliance to “provide a broad

! Because both subpoenas sought the same information, we treat
t hem as one instrunent throughout this opinion.



outline as to the type of assistance,” provided to MP.,
i ncluding for exanple, “energency financial assistance.”

The Alliance petitioned fromthat decision and we accepted
original jurisdiction.
1. ORI A NAL JURI SDI CTI ON

We exercise our original jurisdiction with great care.
Al though we intercede in order to correct trial court abuse of
di scretion, we do so only when the rights inplicated are
inmportant and there is a potential for irreparable harm See

Hof f man v. Brookfield Republic, Inc., 87 P.3d 858 (Colo. 2004);

Wesp v. Everson, 33 P.3d 191, 194 (Colo. 2001). Moreover,

al t hough pretrial discovery orders are interlocutory and

typically nust await appeal, see In re Attorney D., 57 P.3d 395,

398 (Col 0. 2002), we have upon occasi on exercised our original
jurisdiction to review such orders, particularly where the

i npact of the ruling on the parties would be substantial and
incurable at a later tinme and where the ruling raises
significant questions about the admnistration of pretrial

di scovery in general. See Lazar v. Riggs, 79 P.3d 105, 106

(Col 0. 2003). 2

2 The defendant introduces two argunents that were not raised at
the trial court level. First, he argues that the Alliance | acks
standi ng because it failed to denonstrate that it qualifies as
an “advocate;” and second, he argues that the Alliance may not
assert the privilege on the victims behalf. W need not
address these issues sinply because they were not raised bel ow



We choose to exercise our original jurisdiction in this
case both because the outcone has a significant inpact on these
parties, and because the question of discoverability of a victim
advocate records is an issue of public inportance that this

court has not previously addressed. See Sanchez v. District

Court, 624 P.2d 1314, 1317 (Colo. 1981).
[11. ANALYSI S
We are asked to interpret section 13-90-107(1)(k) (1),
whi ch reads as foll ows:
A victims advocate shall not be exam ned as to any
comuni cation made to such victinis advocate by a
victimof donmestic violence, as defined in section 18-
6-800.3(1), CRS., or a victimof sexual assault, as
described in sections 18-3-401 to 18-3-405.5, 18-6-
301, and 18-6-302, C R S., in person or through the
media of witten records or reports wthout the
consent of the victim
The defendant argues that the privilege does not extend to
avictims identity or the nature of the services provided by a
victim s advocate organi zation. |In essence, he asserts that the

victi madvocate privilege is a one way protection, governing

| f, however, we afford themfurther attention, we find no nerit
inthem As to the first issue, we note that the trial court
clearly treated the Alliance as an advocate within the nmeani ng
of the statute; the record indicates the Alliance’s contact with
the alleged victimwas in that capacity, and the defendant
points to no contrary facts. As to the second argunent, this
court has, on several occasions, permtted the person issued a
subpoena duces tecumto challenge an order conpelling production
of confidential information. See, e.g., People v. Sisneros, 55
P.3d 797 (Col 0. 2002); People v. District Court, 719 P.2d 722
(Col 0. 1986).




comuni cations, or nore precisely, statenents nade by the victim
to the victinms advocate, but not “advice, information,

assi stance and/or services provided to the victimby a victins
advocat e organi zation.”

The Alliance counters that the victimadvocate privil ege
nmust be construed to include all conmmunications between the
victimand the agency, including records of assistance provided.
Any ot her construction, in the Alliance’s view, wuld weaken the
entire purpose and thrust of the statute — nanely, the
protection of victinms of donestic violence fromany further
abuse.

We agree with the Alliance. W hold that the plain
| anguage of the statute must be construed in a manner designed
to serve the underlying objective of the privilege.

Accordingly, the defendant may not obtain records of any

assi stance, advice or other comrunication provided by a victims
advocate unl ess he denonstrates that the victin® has wai ved the
privilege — which burden he has not here nmet. W also reject
the defendant’s contention that his right to conpul sory process
and confrontational rights are violated by our construction of

t he statute.

® By referring to MP. as the victimhere, we inply nothing with
respect to the defendant’s guilt concerning the charges at

issue. MP. is the victimto whomthe privilege applies here,
and we use the termfor that purpose only.



A. Nature of Donestic Violence and Need for Privilege
In order to analyze the statute, we must first put it in
context. The General Assenbly acted around a tinme when donestic
vi ol ence had been recogni zed as a “di sease of epidemc
proportions eating at the fabric of our society.” Dale R

Harris, The CBA Addresses Fam |y Viol ence |Issues, 26 Colo. Law.

27 (1997) (citing statistics from 1996, a year after the 1994
omi bus donestic violence bill becane effective); see also U S.

Dep’t of Justice, Ofice of Justice Prograns Crine Data Brief:

Inti mate Partner Violence, 1993-2001 (2003) (noting 1.1 mllion

nonfatal violent crinmes by an intimate in 1993); Devel opnents in

the Law. Legal Response to Donestic Violence, 106 Harv. L. Rev.

1498, 1501 (1993) (noting Surgeon CGeneral’s report that “abuse
inflicted by intimtes constitutes one of the | eading causes of
energency roomvisits”). Donestic violence is defined in

Col orado as “an act or threatened act of violence upon a person
wi th whomthe actor is or has been involved in an intimate

rel ationship;” see section 18-6-800.3(1), C.R S. (2004), and

i ncl udes harassnent, injury, control, terrorismor damge to

property, see Leslie A Hagen & Kim M Rattet, Conmunications

and Vi ol ence Agai nst Wonen: M chigan Law on Privil ege,

Confidentiality, and Mandatory Reporting 17 T.M Cooley L. Rev.

183, 188 (2000). Moreover, donmestic violence often does not

consist of a single incident; it is recognized instead as a



continual state of victim zation that involves several crines.
See U.S. Dep’'t of Justice, Ofice of Justice Program National

Institute of Justice Research Report, Donestic and Sexual

Vi ol ence Data Collection: A Report to Congress Under the

Vi ol ence Agai nst Wonen Act (1996).

Significantly, for purpose of this case, and contrary to
common under st andi ng, nost victins of domestic violence attenpt
to flee fromtheir abusers but are hanpered by enornous econom c
hurdl es, particularly if they have m nor children. Joan Zorza,

Recogni zi ng and Protecting the Privacy and Confidentiality Needs

of Battered Wonen, 29 Fam L.Q 273, 276 (1995). 1In 1990, the

United States Senate Judiciary Conmttee reported that 50
percent of all honel ess wonen and children were fl eei ng abuse.
Id. Thus, the availability of services provided by donestic

vi ol ence organi zations, including housing assistance and
counseling, is essential to helping victins escape from abusers.
Near the time the General Assenbly promul gated and i npl enent ed
the 1994 ommi bus donestic violence bill, Colorado battered wonen
shelters housed over 6,000 clients. See Harris, supra, at 28
(citing 1996 statistics); see also Colorado Dep’t of Human

Servi ces, Donestic Abuse Assistance Program Statistics for

Cal endar Year 2004 (citing the figure at about 5,500). The sane

year, Col orado shelters turned away al nost 8, 000 persons

escapi ng abuse. See id. Non-shelter housing assistance

10



furni shed by donestic abuse agencies fills the gap where
tenporary shelter housing m ght be unavail abl e.

Donestic viol ence organi zations al so help to reduce the
econom ¢ gap between abuse victins who can and those who cannot

afford to secure the services of paid therapists. Concerning

Met hods to Facilitate the Prosecuti on of Sexual O fenders by

Affecting Statutes in a Manner Designed to Assi st Sexual Assault

Victinms: Hearing on Senate Bill 95-153, (Colo. February 22,

1995) (hereinafter “Hearing on SB 95-153") (statenment of

co-sponsor, Senator Wanm); see also Jaffee v. Rednond, 518

US 1, 15-18 (1996) (holding that the rationale for recognizing
privilege for treatnent by psychiatrists and psychol ogi sts apply
with equal force to clinical social workers because their
clients are often the poor and those w th nodest neans who
cannot afford the assistance of psychol ogi sts and therapists).
Mai nt ai ni ng and handling client records and coll ecting
information fromand about victinms of donestic violence are a
critical function of any victimadvocacy program See Ronald B

Adrine & Alexdria M Ruden, Confidentiality and Liability

Concerns, Ch. Donestic Violence L. 8 16:4 (2004). The
di sclosure of the victinis residence or |ocation can make the
victimaccessi ble to an abuser from whom he or she is hiding.

| d.

11



It is within this unique societal setting that the Cenera
Assenbly acted to create the victi madvocate privilege. Mich
i ke the psychol ogi st-patient privilege, the assunption of
confidentiality is essential to fostering trust between the

parties to the relationship. Hearing on SB 95-153 (statenents

of Senator Whan); see also U S. Dep’'t of Justice, Report to

Congress, The confidentiality of Conmuni cati ons Between Sexual

Assault or Donestic Violence Victins and Their Counsel ors:

Fi ndi ngs and Mbdel Legislation (1995) (hereinafter “DQJ Mdde

Legi slation”) (recognizing that w thout assurances that

comuni cati ons made by the victimof donmestic violence or sexual
assault will be kept confidential, victins will be even nore
reluctant to seek counseling or to explore | egal and soci al
remedi es). Concerning the psychol ogi st-patient privilege the
United States Suprene Court observed:

Ef fective psychotherapy . . . [d] epends upon an

at nosphere of confidence and trust in which the
patient is wlling to make a frank and conpl ete

di scl osure of facts, enotions, nenories, and fears.
Because of the sensitive nature of the problens for
whi ch individual s consult psychot herapi sts, disclosure
of confidential conmmunications made during counseling
sessions may cause enbarrassnent or disgrace. For
this reason, the nere possibility of disclosure my

i npede devel opnment of the confidential relationship
necessary for successful treatnent.

Jaffee, 518 U. S. at 10. |[|ndeed, we have |ikew se validated
Col orado’ s psychol ogi st-patient privilege, concluding that the

di scl osure of confidential counseling conmunications can cause

12



the victi menbarrassnent and shane. People v. Sisneros, 55 P.3d

797, 800 (Colo. 2002); People v. Dist. Court, 719 P.2d 722, 725

(Colo. 1986). We have noted in addition, that, although
simlar, the privilege is even nore critical in the counseling
context than in the physician-patient arena because a doctor may
sonetinmes treat a patient’s physical synptons w thout the need

for “trust.” See Bond v. Dist. Court, 682 P.2d 33, 38 (Colo.

1984). If victins fear that their abuser may have access to
victiminpact statenents, pre-sentence reports, and conpensation
files, they are less likely to seek assistance. see U S Dep't

of Justice, Ofice of Justice Progranms Privacy of Victins’

Counsel i ng Communi cations: Legal Series #8, 1 (2002)

(hereinafter “Legal Series #8").

Accordi ngly, having considered the framework of donestic
vi ol ence and the privilege, we now proceed to exam ne the
paraneters of Colorado’s statutory victimadvocate privil ege and
its application to this case.

B. The Victi m Advocate Privil ege

The trial court concluded that the privil ege does not
protect records of assistance offered by the Alliance. W
review the trial court order interpreting the victi madvocate
privilege de novo. Generally, privileges are creatures of

statute and therefore nmust be strictly construed. D st. Court,

719 P.2d at 725; see also 1 McCorm ck on Evidence § 72, at 298-

13



301 (5th ed. 1999 & Supp. 2003) (noting that privileges are
strictly construed because all privileges derogate the search
for truth). Qur task is to ascertain the legislative intent,
giving effect to the statute’ s plain neaning.

The victimadvocate privilege was adopted in 1994, see Ch.
327, sec. 7, 8§ 13-90-107, 1994 Col o. Sess. Law, 2031, in
furtherance of “the policy of the Iaw to encourage confi dences
and to preserve theminviolate,” see section 13-90-107(1)(k)(Il).
The privilege provides that the victim s advocate shall not be
exam ned “as to any communi cation nmade to such victim s advocate
by a victimof donestic violence . . . in person or through the
media of witten records or reports.” The statute provides no
exceptions and requires no bal ancing of conpeting interests.

See DQJ Mbdel Legislation, supra, Appendix 2 (distinguishing

anong state victi madvocate privileges that are absolute, sem -
absolute and qualified, and characterizing Col orado’s as
“absolute”). 4

Furthernore, the statute recogni zes the “victimadvocate”
as a person “[w hose primary function is to render advice,
counsel, or assist victins of domestic violence,” see section

13-90-107(1) (k) (I'1)(A). Hence, the |anguage antici pates that

* Exanpl es of states with differently framed statutes include
Al aska, Hawaii, New Jersey, Arizona, California, and New
Hanpshire. See DQOJ Model Legislation, supra, Appendix 2; Lega
Series 8, supra, at 3.
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any nunber of services rendered by the advocate may be the
subj ect of the victims comunications. Secure housing, for
i nstance, could becone the subject of conmmunications made by a
victimseeking to hide froman abuser. Assistance provi ded by
the counselor is necessarily intertwined with information
transmtted by the victimto the advocate.

The |l egislative history supports a conclusion that the
Ceneral Assenbly intended a broad construction of
“comuni cations.” Representative DeCGette, one of the co-
sponsors of the bill explained that the privil ege was intended
to protect treatment by victimadvocates in the sane nmanner as
protections offered treatnent by psychol ogi sts and

psychot herapi sts. See Hearing on HB 94-1253.

More inmportantly, the clear |anguage of the statute extends
the privilege so as to prohibit the disclosure of information
contained in records or reports, such that “exam ned” is not a
restrictive termmaking the privilege effective only at trial.

Cf. Sisneros, 55 P.3d at 800 (holding that once the

psychol ogi st-patient privilege attaches, it protects testinoni al
di scl osures as well as pretrial discovery of files or records
derived or created in the course of treatnent); § 14-12-105,
C.RS. (2004) (creating privilege for conmunications nade, oral

or witten, from*“the parties to a donestic relations counsel or”

15



and extending said privilege to “any papers or records” of the
counsel or).?

Accordingly, the plain |anguage of the statute leads us to
conclude that the privilege extends to services or assistance
provi ded by the agency to the victim

The defendant’ s enphasis on the fact that the subpoena was
generic and that the trial court ordered the Alliance to provide
a sanitized list of the services rendered to the victimdoes not
negate our conclusion. The nere disclosure that the individual
recei ved any services violates confidentiality because it
inplicitly reveals statenents nmade by the victimto the victinis
advocate. Disclosing the victims identity and the nature and
extent of the services conpounds the error. The statute’s

| egislative history is consistent with this understandi ng.

° W are aware that the legislature could have foll owed other
states with simlar victi madvocate privileges by specifically
protecting the victinms identity and services provided by the
advocate. Because the General Assenbly could have been clearer
it does not follow that they were insufficiently clear. Qur
statute protects “any comruni cations” nmade to the victim and
“conmuni cation” includes “service.” For exanples of other
states’ victimadvocate privilege statutes see M ssouri’s,
V.AMS. 8§ 455.220(1)(5)(2004) (prohibiting disclosure of
victims identity and any information directly related to
advocacy services); Florida's, Fla. Stat. Ann. ch. 90.5036(1)(d)
(West 2005) (protecting “confidential” comrunication relating to
the incident of donmestic violence for which the victimis
seeki ng assi stance and including “any record nmade in the course
of advising, counseling, or assisting the victini);

Pennsyl vania’s, 23 Pa. Cons. Stat. Ann. 8§ 6116 (West 2005)
(protecting confidential comunications, which include *al

16



Senat or Wham a co-sponsor of the anmendnent expanding the
privilege to include rape crisis organi zations, expressed that
“the assunption of privilege” is essential to encouraging

victinms to seek assistance. Hearing on SB 95-153, supra.

Senat or Wham explained that it was inportant for victins to
know, even before contacting advocacy centers that their

comuni cations would be kept confidential. 1d. In total, the
vi cti madvocate privileges “reflect the role of [victim
advocates] as the last resort from an abusive relationship and
underscore the critical inportance of anonymty and secrecy” in

protecting the victimfromfurther abuse. See State ex rel.

Hope House, Inc. v. Merrigan, 133 S.W3d 44, 48 (M. 2004).

O course, in the face of any privilege, the defendant may
still discover records or reports of assistance by denonstrating
wai ver. At this point in the proceeding, the defendant has nade
no such show ng.

At the hearing before the trial court, the defendant argued
that the prosecution’ s endorsenent of an expert who would
testify about the cycle of domestic violence and about reasons
why a victimm ght recant effectively waived the privilege. The
def endant now renews that argunment, which the trial court did

not address because it held the privilege inapplicable. The

i nformati on whether witten or spoken, transmtted between the
victimand advocate in the course of the relationship”).

17



party seeking to overcone the privilege bears the burden of
denonstrating that the privilege has been waived. Wsp, 33 P.3d

at 198; Johnson v. Trujillo, 977 P.2d 152 (Colo. 1999); dark v.

District Court, 668 P.2d 3, 8 (Colo. 1983). Wiiver is a form of

consent to disclosure which nmust be justified by an evidentiary
showi ng of an expressed or inplied waiver. Cark, 668 P.2d

at 8. It is undisputed that MP. did not expressly waive the
privilege; thus, we nust determne fromthe circunstances of the
case whet her she waived the victi madvocate privil ege by

i nplication.

The nere endorsenent of a donestic violence expert — even
if such expert is affiliated with the Alliance — cannot operate
to waive the privilege. The defendant cites no | aw and makes no
evidentiary showng to the contrary. W reject any suggestion
that such an endorsenent constitutes an inplied waiver. °
C. The Defendant’s Due Process Argunent

We now consi der the defendant’s argunent that the
confrontation clause entitles himto a broad cross-exam nation
of witnesses against him especially concerning their

credibility. In support of that proposition, the defendant

asserts that his Sixth Armendnent right to exami ne witnesses is

® The defendant nmakes an additional argument that the victim
wai ved the privilege by stating her desire that the case not be
prosecuted in the presence of a third party. The defendant did

18



furthered by the exercise of his right of conpul sory process,
entitling himto conpel the Alliance to conply with the subpoena

duces tecum

The United States Suprene Court has identified two types of
confrontation clause protections afforded the defendant: the
right physically to face those who testify against him and the

right to conduct cross-exam nation. Delaware v. Fensterer, 474

U S 15, 18-19 (1985). Here, the defendant argues in essence
that the Alliance’s argunent that the privilege protects records
of assistance provided the victiminterferes with his ability to
prepare his defense adequately because he woul d be hanpered in
cross-examning the alleged victimby probing her notive and
credibility.

In Cark, 668 P.2d at 8, we rejected the argunent that the
physi ci an- pati ent and psychol ogi st-client privileges should be
qualified and therefore subject only to a bal ancing test
wei ghing the holding party’s interest in the privilege agai nst
the chall enging party’s need for the information. |nstead,
since we found no such limting |anguage in the statute
governing the privileges at issue, we held that “the only basis
for authorizing a disclosure of the confidential information is

an express or inplied waiver.” Id. In Dstrict Court, 719 P.2d

not raise the argunent in the trial court. W decline to review
it here.

19



at 726, we addressed the issue of whether defining the victims
ri ghts under the psychotherapist-patient privilege as absol ute
interfered wwth the defendant’s right to confront adverse

W t nesses. W acknow edged that the purpose of the right to
confrontation and cross-exam nation, anong other things, is to
“sift the conscience of the witness, and to test the
recollection of the witness to determne if his or her story is
worthy of belief.” |1d. W nmade clear, however, that the
defendant’s right to cross-exam nation is not absol ute,
expl ai ni ng that under appropriate circunmstances, the trial court
may limt the defendant’s right of confrontation. 1d. As we
saw it, the defendant’s right to cross-exam ne adverse w tnesses
must bow to the strong public policy interest in encouraging
victinms of sexual assaults to obtain neaningful psychotherapy.
Id. W reasoned, “The defendant’s constitutional right to
confrontation is not so pervasive as to place sexual assault
victinms in the untenable position of requiring themto choose
whet her to testify against an assailant or retain the statutory
right of confidentiality in post-assault psychotherapy records.”
Ild. at 727. W inplied, however, that had the defendant nmade a

“particul ari zed factual showing in support of his assertion that

access to privileged communications of the victinf was necessary
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for the effective exercise of his right of confrontation, the
result woul d have been different. I1d.’

A year after our decision in District Court, the Suprene

Court decided Pennsylvania v. Ritchie, 480 U S. 39 (1987). The

Court dealt with the question of whether and to what extent the
State’s interest in the confidentiality of its investigative
files concerning child abuse nust yield to the defendant’s
confrontational rights. |d. at 43. There, the defendant was
charged with sexually assaulting his 13-year-old daughter who
had been placed in a state-created protective service agency.
Id. The agency was charged with investigating the abuse of
children in its custody. Id. The statute nade investigative
reports by the agency confidential, subject to el even
exceptions. |d. The defendant issued a subpoena to the agency
to produce its files. 1d. The Agency refused to conply. |I|d.
at 44. The state suprene court reversed the trial court

deci si on denying the defendant access to the files, on grounds

" Qur statement in District Court that the defendant failed to
make a nore particul ari zed show ng does not change the result we
reach here. First, we were not presented in that case with the
guestion of the defendant’s right to conpul sory process. In
addition, even if balancing were warranted here, we are not
persuaded that the evidence sought by the defendant is of
sufficient relevance to trunp the strong policy favoring the

vi cti madvocate privilege. Even the trial court acknow edged
that the rel evance of evidence of assistance provided the victim
by the Alliance is “marginal” at best. The defendant concedes
that he has access to other evidence that will allow himto
guestion MP.’s credibility and notive.

21



that the decision violated the defendant’s right to cross-

exam ne witnesses and his right to conpul sory process. |d. at
46. The Suprene Court ultimately rejected the fornmer position
and held that the right to question adverse w tnesses does not
include the power to require the pretrial disclosure of any and
all information that m ght be useful in contradicting
unfavorabl e testinmony. Rather, the Court concluded that “the
right is satisfied if defense counsel receives w de |atitude at
trial to question witnesses.” |d. at 53.

Addressing the state suprene court’s holding that the Sixth
Amendnent guarantee of conpul sory process required full access
to the files, the court noted that it had traditionally
eval uated such cl ains under the broader protections of the
Fourteenth Amendnent Due process clause. 1d. at 56. As such,
the Court held that conpul sory process obligates the governnent
(which necessarily includes a state-created protective services
agency) to turn over excul patory evidence to the accused. 1d.
at 57. The Court especially noted that the state
confidentiality statute at issue unequivocally qualified the
privilege, by contenplating “sonme use of [the agency’s] records
in judicial proceedings.” |d. at 58.

Here, the victimadvocate privilege excludes fromthe
definition of “victimadvocate” “an advocate enpl oyed by any | aw

enforcenment agency.” 8 13-90-107(1)(k)(Il). Unlike the state
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statute in Ritchie, noreover, our statute defines the privilege
W t hout exceptions. As noted in Cark, we reject the
application of an ad hoc regine to determ ne the scope of the
victims rights under a statute that creates such a privil ege.
Accordingly, the defendant’s conpul sory process claimfails.

We hold that neither the defendant’s right to cross-
exam ne W tnesses, nor his right to conpul sory process is
viol ated by w thhol ding records of any assistance the Alliance
may have provided M P
1. CONCLUSI ON

We concl ude that the underlying purpose of the victim
advocate privilege and the plain | anguage of the statute forbid
t he di sclosure of records or reports of assistance provided the
victimby the Alliance in this case. W recognize that the
strong public policy underlying the statute requires that
records of assistance or services offered to victins be kept
confidential. To interpret the statute otherw se would betray
that clear intent. Further, we find nothing in the record to
support the defendant’s contention that M P. has at present
wai ved the privilege either expressly or by inplication.
Lastly, we reject the defendant’s contention that his Sixth
Amendnent right to confrontation and his right to conpul sory
process entitle himto the Alliance’s records. W therefore

conclude that the trial court abused its discretion by
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conpelling the Alliance to produce records pursuant to the
subpoena in this case. W nmake our Rul e absolute, reverse the
decision of the trial court and remand for further proceedings

consistent wth this opinion.
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