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The def endant was stopped under suspicion of driving under
the i nfluence of alcohol and was requested to submt to chem ca
sobriety testing under section 42-4-1301(7), 11 C R S. (2000).
He el ected a blood test. However, the usual service provider
was unavail able and a chem cal test was never perforned. The
defendant was ultimately convicted of driving while ability
i npai red, and appeal ed his conviction contending that the charge
shoul d have been dism ssed for failure to conply with the
express consent statute. He appealed to the district court
which, in turn affirmed the conviction.

We granted certiorari and now hold that our precedent in

People v. Gllett, 629 P.2d 613, 619 (Colo. 1981), established

the remedy of dism ssal of charges as a sanction for an
officer’s denial of a driver’s right to select a chem cal test

to nmeasure sobriety, except when such denial occurred under
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ci rcunstances anounting to good cause. Here, the circunstances
acconpanyi ng the denial did not conprise good cause.
Accordingly, we reverse the district court’s decision and vacate

t he defendant’s conviction for driving while ability inpaired.
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In this case, the defendant was pulled over by an Arapahoe
County Sheriff’'s Oficer for failure to stop at a stop sign
The arresting officer suspected that he was driving under the
i nfluence of al cohol and requested testing — thereby invoking
Col orado’ s “express consent” |aw under section 42-4-1301(7), 11
C.RS. (2000). The express consent |aw provides that anyone who
drives on the streets and hi ghways of Col orado is deened to have
consented to a chem cal test for purposes of determning the
al cohol content of their blood or breath.! The statute gives to
the driver the right to chose between a blood test and a breath
test. The defendant here elected a blood test rather than a
breath test. The officer notified the usual service provider,
but that provider was not able to respond in tine to take an
accurate sanple. The defendant refused the officer’s subsequent
request to take a breath test instead of the blood test. The
defendant | ater noved to dismss the charge agai nst him of
driving under the influence, on the basis that the arresting
officer had failed to conply with the express consent statute.
The county court denied the notion, holding that exceptional
ci rcunst ances anmounted to good cause for nonconpliance with the
statute. The defendant was ultimtely convicted of driving

while ability inpaired, and appealed his conviction to the

! This is subject to probable cause requirements set forth in

the statute. § 42-4-1301(7)(a)(I1)(A), 11 C R S. (2000).



district court, again contending that the charge shoul d have
been dismssed for failure to conply with the statute. The
district court affirmed the conviction.

We granted certiorari to review the decision of the
Arapahoe County District Court. W now hold that our precedent

in People v. Gllett, 629 P.2d 613, 619 (Colo. 1981),

established the renmedy of dism ssal of charges as a sanction for
an officer’s denial of a driver’s right to select a chem cal
test to neasure sobriety, except when such denial occurred under
ci rcunstances anounting to good cause. Here, the circunstances
acconpanyi ng the denial did not conprise good cause.
Accordingly, we reverse the judgnment of the district court and
vacate the defendant’s conviction for driving while ability
i npai r ed.
| . Facts and Proceedi ngs Bel ow

On Cctober 22, 2000, the defendant, Andrew Riley, was
pull ed over by an officer fromthe Arapahoe County Sheriff’s
Ofice for failure to stop at a stop sign. Riley’'s eyes were
wat ery and bl oodshot and his speech was slurred. Suspecting
Ril ey was driving under the influence of alcohol, the officer
requested that he performa roadside sobriety test. Follow ng
t hose maneuvers, the officer explained the express consent |aw
and asked Riley to submt to a chemcal test. Riley elected a

bl ood test. However, when the officer called dispatch he was



informed that American Medi cal Response (AMR), the anbul ance
service the sheriff’s office used to perform bl ood draws, was
unable to respond within the required two hour period. The
officer informed Riley of AMR s unavailability and asked Ri |l ey
to take a breath test, which he declined. R ley was then
transported to Aurora Detox. The facility was not equipped to
performa blood test and Riley again declined a breath test. A
chem cal test was never perforned.

Foll ow ng these events, Riley was charged i n Arapahoe
County with driving under the influence, driving under
restraint, and careless driving.? During a notions hearing on
June 1, 2001, Riley noved to dism ss the charges based on the
arresting officer’s failure to conply with the express consent
statute. At the hearing, the officer testified that he did not
know why AMR was unavail able on the night of the arrest. He
also testified that he had never experienced a situation where
AMR was unavail able for a bl ood draw and was unaware of
alternative procedures for performng a blood test. The trial
court denied Riley’'s notion to dism ss, holding that the

of ficer’s nonconpliance was excused by good cause. On

2 8§ 42-4-1301(1)(a), 42-2-138(1)(d), 42-4-1402, 11 C R S.
(2000). Riley was charged with driving under the influence on
Cct ober 24, 2000. He waived his right to speedy trial. On
June 1, 2001 the People added the latter two charges. At the
conclusion of trial the People dism ssed the driving under
restraint charge.



January 28, 2002, a jury convicted Riley of driving while
ability inpaired and careless driving. Riley appealed to the
Arapahoe County District Court. The district court affirned the
convictions, finding that AMR s inability to performa bl ood
test was a circunstance beyond the officer’s control and
satisfied the exceptional circunstances test set forth in
Gllett. Riley sought reconsideration, arguing that there is no
good faith exception to conpliance with the Col orado statute.
Riley’ s notion for reconsideration was deni ed.

We granted certiorari to decide whether the district court
erred in affirmng the county court’s determ nation that
exceptional circunstances justified the arresting officer’s
failure to conply wwth the defendant’s request for a blood test,
under section 42-4-1301(7), 11 C R S. (2000) (the “express
consent statute”).

1. Analysis of Colorado’ s Express Consent Statute

Any right to choose a particular type of chem cal sobriety

test by a driver on Colorado’s highways is a function of

statute. Stanger v. Colo. Dep’'t of Revenue, 780 P.2d 64 (Colo.

App. 1989). Col orado’s express consent |law grants the driver
the right to select one type of test fromtwo alternatives.
8§ 42-4-1301(7)(a)(l1). The statute provides:

Any person who drives any notor vehicle upon the

streets and hi ghways and el sewhere throughout this
state shall be required to take and conplete, and to



cooperate in the taking and conpleting of, any test or
tests of such person’s breath or blood for the purpose
of determ ning the alcoholic content of the person’s
bl ood or breath when so requested and directed by a

| aw enforcenent officer having probable cause to
believe that the person was driving a notor vehicle in
viol ation of subsection (1) or (2) of this section.
Except as otherwi se provided in this section, if a
person who is twenty-one years of age or ol der
requests that said test be a blood test, then the test
shall be of his or her blood; but, if such person
requests that a specinen of his or her bl ood not be
drawn, then a specinen of such person’s breath shal

be obtained and tested except as provided in sub-
subpar agraph (B) of this subparagraph (I1).

8§ 42-4-1301(7)(a)(I1)(A). The goal of the statute is to
facilitate cooperation in the enforcenent of highway safety.

DeScala v. Mdtor Vehicle Div., 667 P.2d 1360, 1362 (Col o. 1983).

To that end, the statute creates nutual rights and
responsibilities for both the driver and the arresting officer.
Gllett, 629 P.2d at 616

Rel ying on Davis v. Colo. Dep’t of Revenue, 623 P.2d 874

(Col 0. 1981), the People argue that the nutual responsibilities
inherent in the statute nmean that a driver has a responsibility
to exonerate hinself by submtting to an alternative test if the
test he requests is not available. The holding in Davis was
prem sed on an earlier version of the inplied consent |aw that
allowed the driver to elect a blood test. |[If the driver did not

wi sh his blood to be drawn, then the officer could choose



between a breath or urine test.® After his arrest, Davis
insisted he would only submt to a urine test despite the
unavail ability of a local facility equipped to test urine. 1d.
at 876. In accordance with the plain | anguage of the statute,
we held that the choice between a breath or urine test bel onged
to the officer — not to Davis. |d. at 877. Therefore, we
agreed that Davis's refusal to submt to a breath test was
sufficient grounds for revocation of his license. |I|d.

The present statute allocates the choices and burdens
somewhat differently. 1In the first instance, the officer has
the right to invoke the express consent |aw by requesting the
driver to submt to a chemcal test. At that point, the driver
has the right to request and receive a blood test or a breath
test. Once the driver has elected either a blood or a breath

test, the officer has a corresponding duty to conply with the

driver’s request. See § 42-4-1301(7)(a)(Il)(A. The issue

3 Section 42-4-1202(3), 17 C R 'S. (1973) provided:
Any person who drives any notor vehicle upon any
public highway in this state shall be deened to have
given his consent to a chem cal test of his breath,
bl ood, or urine for the purpose of determ ning the
al coholic content of his blood . . . [i]f such person
requests that the said chemcal test be a blood test,
then the test shall be of his blood; but, if such
person requests that the specinen of his blood not be
drawn, then a specinen of his breath or urine shall be
obtai ned and tested, the election nade by the
arresting officer.



before us today requires us to apply the | anguage of the statute
in light of our owmn precedent in Gllett.

O course, our primary task in construing a statute is to
ascertain and give effect to the intent of the general assenbly.

People v. Dist. Court, 713 P.2d 918, 921 (Colo. 1986). W first

| ook to the | anguage of the statute itself. Wrds are given
their plain and ordi nary neani ng unl ess they have acquired a
technical or particular neaning. 8§ 2-4-101, CR S. (2004). |If
the clear intent of the legislature appears with reasonabl e
certainty, we need not resort to other rules of statutory

constructi on. Dist. Court, 713 P.2d at 921.

The plain | anguage of this statute provides that if a

person requests a blood test, “then the test shall be of his or

her blood”; but if the driver requests that his bl ood not be
drawn, then “a specinmen of such person’s breath shall be
obtained and tested.” 8§ 42-4-1301(7)(a)(l1)(A) (enphasis
added). There is a presunption that the word “shall” when used

in astatute is mandatory.* See Dist. Court, 713 P.2d at 921.

That presunption applies even in the negative — to wit: the

driver “shall not be permtted to change such election.”

“ Black’s Law Dictionary 1407 (8th ed. 2004) defines “shall” as
“has duty to; nore broadly, is required to. This is the
mandatory sense that drafters typically intend and that courts
typically uphold.”



8§ 42-4-1301(7)(a)(11)(B) (enphasis added); see also D ke v.

Peopl e, 30 P.3d 197 (Colo. 2001) (finding the express consent
| aw does not allow a driver to change his election of a test);

People v. Shinaut, 940 P.2d 380 (Colo. 1997) (holding

defendant’s sel ection of blood test irrevocabl e but erroneous

accommodation did not justify suppression); Lahey v. Dep’'t of

Revenue, 881 P.2d 458 (Col o. App. 1994) (holding that arresting
officer has duty to inplenent driver's election wthout allow ng
driver to change such election). There is no | anguage on the
face of the statute that permts or contenplates an exception to
the authorized procedure. Rather, the statute creates a
mandatory requirenment that the arresting officer conply with the
driver’s choice of test.

We have previously held in this context that there is no
exception that allows an arresting officer to change the
driver’s choice of test under the express consent statute. See,

e.g., Shinaut, 940 P.2d at 382-83; Lahey, 881 P.2d at 459.

Here, the | anguage of the statute contains only one exception to
conpliance with the driver’s election. |If the driver is unable
to cooperate in a breath test due to “injuries, illness,

di sease, physical infirmty, or physical incapacity, or if such
person is receiving nedical treatnment at a |location at which a
breath testing instrunent . . . is not available, the test shall

be of such person’s blood.” 8§ 42-4-1301(7)(a)(l1)(B) (enphasis



added). The presence of one exception is generally construed as

excl udi ng ot her exceptions. People v. Canpbell, 885 P.2d 327,

329 (Colo. App. 1994).

We turn then to Gllett, a case in which the defendant had
el ected to undergo a blood test to determ ne his bl ood al cohol
content.®> 629 P.2d at 618. The officer then informed the
defendant that facilities were not available to performa bl ood
test, because two of the contract providers had sent witten
notice to the police departnent w thdraw ng their services
several nonths earlier. |d. The district court dismssed the
charges, finding that under those circunstances, the defendant
had a statutory right to have his blood tested. I1d. W
affirmed, holding that denial of the defendant’s right to
establish non-intoxication through a highly reliable form of
testing was a proper basis for the order of dismssal. 1d. at
619. The court concluded that when the officer denies the
driver his test of choice, he deprives the driver of his right
to establish non-intoxication — or stated otherw se, he denies
the driver the right to produce excul patory evi dence.
Accordingly, the court concluded that dism ssal was an

appropriate renedy, although no such renedy appeared in the

statute. The court, however, nodified the harsh renmedy by

° At the tine of the defendant’s arrest, section 42-4-202(3), see
supra, note 4, governed chem cal sobriety tests.
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| anguage that appeared in a footnote to the opinion, wherein we
i ndi cated that under sone circunstances, the officer’s failure
to conply could be excused for “good cause.” Such “good cause”
woul d generally require a substantial reason anmounting in lawto
a legal excuse for failing to performan act required by | aw,
and m ght include circunstances beyond the officer’s control.
Gllett, 629 P.2d at n.9. W noted that the inplied consent |aw
“I's silent on this matter and, while nentioning it in passing,
we express no opinion on it at this time.” |d. Since there was
no evi dence of good cause in that case, we declined to decide
what circunstances woul d anount to such good cause.

We now confront another case like Gllett and we reaffirm
that Gllett set forth a good cause exception to the statute.
I11. Application

We now turn to the application of that exception. Under
the circunstances here, Riley elected a blood test. AM was
unavail able to performa blood draw so the officer offered R |ey
a breath test. Once the driver has nade his choice, however, he
has neither the responsibility nor the right to elect an
alternative formof chemcal test. The officer has discretion
to change the elected test only where a breath test is
inpractical due to the driver’s nmedical condition under section
42-4-1301(7)(a)(11)(B). This sole statutory exception does not

apply to the circunstances of this case. Therefore, once R ley

11



made his choice, the onus was on the officer to conply - barring
extraordi nary circunstances.

Riley had a statutory right to a blood test but no chem cal
test was ever perfornmed. There was no evidence of extraordinary
ci rcunstances that prevented AMR fromresponding in a tinely
manner. Rather, there was nerely evidence that AVR was unabl e
to respond during the appropriate tinme frame, and that such
inability had not occurred previously in the officer’s
experience. Inconvenience, a busy work | oad or delay do not
suffice to conprise extraordinary circunstances sufficient to
excuse conpliance with the statute. Accordingly, the officer
violated the ternms of the express consent |aw, and the
defendant’s notion to dism ss was wel | -founded.
| V. Concl usion

In its appellate capacity, the district court affirnmed
Riley s conviction for driving while ability inpaired, holding
that Gllett established a “good cause” exception applicable to
this case. W now reverse. Although we have adopted a good
cause exception, it does not apply here.

Whet her Riley was offered an opportunity to performa
breath test once he had elected a blood test is irrelevant. The
defendant has the right to undergo the chem cal testing of his
choice. R ley was denied his statutory right to submt to a

bl ood test. Accordingly, we reverse the district court’s

12



decision and remand this matter for vacation of the driving

while ability inpaired conviction.
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