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In this case the defendant was convicted of w tness
tanpering and forgery based upon his efforts to have charges
agai nst himdi sm ssed by contacting the victimand urging her to
recant her otherwi se truthful allegations and by preparing and
executing a falsified letter fromthe victimto the prosecution.
The court of appeals reversed both convictions.

The suprenme court now holds that tanpering charges under
section 18-8-707(1)(a), C.R S. (2004) neither require proof that
the witness or victimhad been legally sunmoned to an offici al
proceedi ng nor proof that the defendant’s actions were
interfering wwth actual testinmony. Subsection (1)(a) requires
only that the prosecution establish that the defendant attenpted
to influence a victimor witness within the neaning of section
18-8-702, C R S. (2004) to testify falsely or unlawful ly

wi thhold testinony. There was sufficient evidence in this case


http://www.courts.state.co.us/supct/supctcaseann
http://www.cobar.org.

to the effect that the defendant attenpted to induce the victim
to recant or withhold truthful prospective testinony.

Wth respect to the forgery conviction, the court now hol ds
that section 18-5-102, C R S. (2004) can include forgery of an
instrunment intended to affect the defendant’s |legal status in a
crimnal prosecution. There was sufficient evidence from which
a jury could have concluded that the defendant falsified a
letter recanting the victinms statenment and signed her nane
wi t hout her knowl edge or consent, with the intent to defraud the
prosecutor and have the charges agai nst himdi sm ssed.

The court thus reverses the court of appeals and
reinstates both the conviction agai nst defendant for tanpering

and the conviction for forgery.
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In People v. Harold Cunefare, 85 P.3d 594 (Col o. App.

2003), the court of appeals reversed Harold Cunefare’s
convictions for tanpering wwth a witness or victimunder section
18-8-707, C.R S. (2004), and for forgery under section

18-5-102, C R S. (2004).

We granted certiorari to determne two issues: first, what
the prosecution is required to prove to sustain a conviction
under section 18-8-707(1)(a); and second, whether a letter to
the prosecutor urging himto drop the charges agai nst the
def endant, signed by the defendant in the victims nanme w thout
her know edge or consent, constitutes forgery under section
18-5-102.1

We now hold that section 18-8-707(1)(a) neither requires
evi dence that the witness or victimhas been legally sunmoned to
an official proceeding nor does it require evidence that the
defendant’s actions are interfering with actual testinony.

Wth respect to the forgery charge, we hold that a letter to the
prosecutor in which the defendant forged the victims signature

is an instrunent that may affect a legal right or interest of

! Three issues were presented on petition: Wwether the crime of
tanpering with a witness or victimrequires proof that the

Wi tness or victimwas |legally sumoned to an official
proceedi ng; whether the general assenbly intended “legally
sumoned” to nean “subject to | egal process” and; whether a
letter to a prosecutor urging himor her to drop the charges
agai nst the defendant constitutes the crinme of forgery when it
i's penned by the defendant and forged with the victinis
signature, and w thout the victims know edge or consent.



the defendant within the purview of the forgery statute. Hence,
we reverse the court of appeals’ decision and reinstate both
convi ctions.

| . Facts and Procedural History

In March of 1998, the defendant’s ex-w fe Karen Cunefare
(the “victint) filed a conpl aint agai nst the defendant for
donmestic assault. Qut of that incident, the People charged the
def endant with second degree assault, nenacing, false
i nprisonnment, wretapping, and crinme of violence with a deadly
weapon. One nonth later, the victimcalled the victi mw tness
advocate and requested that the charges be dropped. She then
sent a signed, notarized letter to the District Attorney stating
that she did not tell the truth in her conplaint and that she
had nmade the statenents out of anger.

I n August of that year, the defendant contacted the victim
who had noved to Tennessee, and asked that she recant again. He
sent the victima prepared letter recanting her statenments and
asked that she sign and send it to the prosecutor. The victim
refused. The defendant then signed the victim s nanme w thout
her consent or know edge and sent the letter to the prosecutor.
Subsequently, the People dropped the assault and rel ated
char ges.

The Peopl e then charged the defendant with w tness

tanpering and forgery based upon the defendant’s efforts to have



the charges dism ssed, including the falsified letter. At
trial, the victimtestified that she did not author the Apri
letter and that she had signed it out of fear. Wth respect to
the August letter, the victimasserted that the defendant had
contacted her and requested her to sign and forward the letter
to the District Attorney but that she had torn it up w thout
signing it. The victimopined that the defendant had signed her
name on the letter and sent it to the District Attorney’s
office. The jury returned verdicts of guilty on both charges.
On appeal, the defendant argued that the prosecution failed
to present sufficient evidence to prove beyond a reasonabl e
doubt that he conmtted tanpering with a witness and forgery.
The court of appeals agreed. As to the tanpering charge, the
court held that “the People nust prove an attenpt to interfere
w th actual testinony, which is anticipated to be offered at a
hearing, trial, or other proceeding,” and that although the
victimhad given a “statenent” to the prosecutor prior to her
contact with the defendant, there was no evidence that the
statenment was sworn or otherw se constituted testinony. As to
the forgery charge, the court concluded that the prosecution
failed to present sufficient evidence that the letter to the
prosecutor was a docunent that affected sone right or status
sufficient to fall within the forgery statute. The court of

appeal s therefore vacated both convictions.



We granted certiorari on the issues identified above and
now concl ude that the subsection of the tanpering statute under
whi ch Cunefare was charged nerely requires evidence that
Cunefare induced or attenpted to induce the victimto testify
falsely or unlawfully w thhold her testinony. It does not
require evidence of ‘actual testinony.’” W further concl ude
that the forgery statute prohibits a defendant fromfalsely
executing a letter to the District Attorney’ s office intending
to defraud that office into dismssing a | egal action agai nst
him - and that such a letter does suffice as an instrunent
affecting his legal status. Accordingly, we reverse the court
of appeal s’ vacation of Cunefare’s convictions and remand for
i ssuance of mandate and sentenci ng.

1. Analysis
A. Conviction Under the Tanpering Statute
1. Background of Section 18-8-707

In the conpani on case of People v. Yascavage, No. 03SC559,

(Col 0. 2004) (publication pending), we concluded that the
general assenbly intended section 18-8-707 as a whole to
crimnalize a wide range of activities related to interference
with a witness or victimof a crine. W also held that each
subsection of 18-8-707 presents an i ndependent objective
prohi bi ted under the Tanpering statute. Therefore, to sustain a

convi ction under section 18-8-707, the subject of the



defendant’ s i nfluence nust be a person enconpassed by the
i ntroductory provision and the defendant’s objective nust be
prohi bited in subsection (1)(a), (b), or (c) of section
18- 8-707.

A “witness” covered by the statute is not just someone who
is subject to legal process. Rather, “w tness” neans any
nat ural person

(a) Having know edge of the existence or non-existence of
facts relating to any crine;

(b) Whose decl aration under oath is received or has been
recei ved as evidence for any purpose;

(c) Wo has reported any crine to any peace officer,
correctional officer, or judicial officer;

(d) Who has been served with a subpoena issued under the
authority of any court in this state, of any other state,
or of the United States; or

(e) Who woul d be believed by any reasonabl e person to be an
i ndi vi dual described in paragraph (a), (b), (c), or (d) of
this subsection (2).

8 18-8-702(2) (enphasis added). Therefore, the introductory
portion of the statute contains no limtation that would require
proof that the witness or victimbe under |egal process.

Section 18-8-707 then creates three distinct forns of
W tness tanpering, each with different elenents required for a
conviction. Section 18-8-707(1)(a) prohibits the defendant from
i nducing or attenpting to induce a witness or victimto “testify
falsely or unlawfully w thhold any testinony.” Section
18-8-707(1) (b) prohibits the defendant from i nducing or

attenpting to induce a witness or victimto “absent hinself from



any proceeding to which he has been legally sumoned;” and
section 18-8-707(1)(c) prohibits the defendant from i nducing or
attenpting to induce a witness or victimto “avoid | egal process
summoning himto testify.”

2. Requirenent of ‘Actual Testinony’

Qur question on certiorari requires us to determ ne what
the prosecution nmust prove to sustain a conviction under
subsection (1)(a) of the statute. The court of appeals
concl uded that there nust be evidence of “an attenpt to
interfere with actual testinony,” which it defined as testinony
“anticipated to be offered at a hearing, trial, or other
proceedi ng where w tnesses would be sworn.” Cunefare, 85 P.3d
at 596. In reaching this conclusion, the court of appeals

relied upon People v. Myer, 670 P.2d 785 (Col 0. 1983), and

Peopl e v. Sci al abba, 55 P.3d 207 (Col o. App. 2002).

I n Moyer, the defendant was charged with charitable fraud
and witness tanpering by grand jury indictnent. 670 P.2d at
786-87. The witness tanpering charge arose out of the
defendant’s statenent to a potential w tness notifying her that
if she appeared before the grand jury he would sue her, and any
others who appeared, for perjury. |1d. at 788. The witness did
testify before the grand jury, and also related the defendant’s
attenpt to influence her not to do so. |1d. at 790-91. The

trial court dismssed the charge for |ack of probable cause, and



this court reversed, concluding that the statenents attri buted
to the defendant were “designed to obstruct justice and were
wthin the anbit of the statute.” 1d. at 792.

I n Sci al abba, the defendant was charged with assaul t
agai nst the victimand was prohibited fromcomrunicating with
her. 55 P.3d at 208. The evidence established he wote a
letter and mailed it to the victin s address. Although the
def endant used a different name for the victim(which he had
used in the past), she believed the letter was i ntended for her.
Id. The letter stated that if she were not to appear in court
on the assault charges, the charges woul d be dropped, thereby
“maki ng things good” with him Id. A nonth later, the
def endant asked his nother to contact the victimand tell her
not to appear in court. 1d. at 211. The People added a count
of witness tanpering to the charges and the jury returned a
verdict of guilty on that count. The defendant appeal ed,
arguing in pertinent part that he should have been entitled to
an abandonnment instruction on the tanpering charge. 1d. at 210.
The court of appeals disagreed, holding that the crine of
tanpering is an intentional attenpt to interfere wth a w tness,
wi thout regard to the success or failure of the attenpt.
Therefore, the crinme was conplete when the attenpt was nade.

In both Moyer and Sci al abba, the wi tnesses actually

testified. However, there is nothing in either case that



requires such testinony as an elenent of tanpering. To the
contrary, both cases reaffirmthe precept that the crine of
tanpering arises out of the intentional attenpt to interfere
with a witness' s testinony.
3. Interpretation of Section 18-8-707(1)(a)

To give effect to the intent of the legislature, we first
| ook to the | anguage of the statute itself. The plain | anguage
of subsection (1)(a) does not require that the witness or victim
actually testify at a proceeding for the crine to occur.
| ndeed, unlike subsection (1)(b), the | anguage does not even
require that the witness or victimhave been legally sunmoned to

appear at the proceeding. See generally People v. Yascavage.

To sustain a conviction under section 18-8-707(1)(a) the
prosecutor is required to prove the defendant attenpted to

influence a witness or victim®“to testify falsely or unlawfully

w t hhol d testinony.” (enphasis added).

We first address the nmeaning of “testify” or “testinony.”
We interpret words and phrases according to their common usage
unl ess they have a technical definition in the statutes. The
general assenbly defines testifying or testinony to “include[]
oral or witten statenents, docunents, or any other evidence
that may be offered by or through a witness in an official
proceeding.” 8 18-8-601, C R S. (2004) (enphasis added). This

definition does not require that a statenent be sworn to qualify



as testinony. Simlarly, it does not require that the wtness
be in the mdst of actual testinony, but rather only that the

W tness be in a position such that he or she may offer testinony
in an official proceeding.

We next turn to what “unlawfully wi thhold” nmeans in the
statute. W have guidance here, in that we have addressed this
| anguage in the context of a simlar statute dealing with
intimdating a wtness. That statute provides that:

A person conmts intimdating a wtness or victimif,

by use of a threat . . . he intentionally attenpts to

[T [1]nfluence the witness or victimto testify

falsely or unlawfully w thhold any testinony.

§ 18-8-704, CRS. (2004). 1In People v. Proctor, 194 Colo. 172,

570 P.2d 540 (1977), the defendant was charged with violating
the intimdation statute. An individual, M. Box, had w tnessed
a “ruckus” and was |isted as a potential w tness on the

def endant’s sumons. |d. at 173, 570 P.2d at 541. The
defendant told himthat if he appeared in court he would be
“taken care of.” 1d. At the time of the commrent, Box had not
recei ved a subpoena, but he was subsequently subpoenaed and did
testify at the defendant’s trial. The defendant was convicted

of intimdating a witness under section 18-8-604, 8B C.R S.

(1973) (1978 Repl. Vol. 8).2 On appeal, the defendant argued

2 Section 18-8-604 reads: “A person conmits intimdating a
witness if, by use of a threat of harmor injury to . . . any
person he believes is to be called as a witness in any official

10



that subsection (1)(a) of the statute was designed to deal
solely with the circunstance in which a witness is induced to
and actually does testify falsely or withhold nateri al
testinmony. Proctor, 194 Colo. at 174, 570 P.2d at 541. Because
Box did testify and presumably testified accurately, the

def endant argued that the statute was inapplicable. The court
was not persuaded. Rather, we concluded that “all that is
necessary to conplete this crinme is to presently attenpt, by
threat of harmor injury, to influence soneone to w thhold
testinony at a future time.” 1d. Hence, the victimor wtness
did not have to be under subpoena or summobns at the tine of the
intimdation — nor was there any requirenent of “actual
testinmony” inplicit in the statute. W have not even required

that the testinony to be withheld be material, relevant, or

conpetent. People v. Francois, 198 Colo. 249, 598 P.2d 144

(1979) .3
proceedi ng, he attenpts to . . . [i]nfluence himto testify
falsely or unlawfully w thhold any testinony.” This |anguage is

identical to section 18-8-704, C R S. (2004).

2 1In People v. Francois, the defendant in a civil trial had asked
potential witnesses to refrain fromrevealing any sexual
intimaci es between hinself and the witness. Thereafter, he was
charged with tanpering. The trial court instructed the jury
that “unlawfully w thhol d” nmeant the w thhol ding of testinony
which was material, relevant, and conpetent. The defendant was
found not guilty of the charge. The Peopl e appeal ed and we hel d
that the jury instruction was inproper because the court could
not read an additional elenment of materiality into the statute
absent clear legislative intent.

11



Because the | anguage of the intimdation statute is
substantially simlar to the | anguage we interpret in this case,
we hold that the same principles apply here. Reading the
introductory portion of the statute together with subsection
(1)(a), we interpret “testinony” and “unlawfully wi thhold” to
protect statements that may be offered in the future, not just
t hose already sworn or received as evidence. Accordingly, under
subsection (1)(a), the witness or victimneed not be under
subpoena or |l egal sumons at the tinme of the contact, and the
def endant need not succeed in interfering with actual testinony
of the victimor wtness.

4. Application of Section 18-8-707(1)(a)

On the tanpering charge, the jury was instructed that the
el ements of the crinme were:

1. [T]hat the defendant, 2. in the State of Col orado,

at or about the date and pl ace charged,

3. intentionally, 4. attenpts, w thout bribery or

threats, 5. to induce a witness or a victim or a

person he believes is to be called to testify as a

Wi tness or victimin any official proceeding to,

6. testify falsely or to unlawfully w thhold any

testi nony.

The People offered evidence at trial that assault charges
wer e pendi ng agai nst the defendant as to which Ms. Cunefare was
the named victim M. Cunefare had given a statenent to the

police concerning the charges. While those charges were pending,

Cunefare contacted Ms. Cunefare and convinced her to sign a

12



letter to the District Attorney on April 6 recanting the charges
and stating that “the events of that evening on March 21, 1998

[ sic] never happened.” M. Cunefare testified that she felt
under duress from Cunefare to sign that letter, that the events
actually had occurred, and that the recantation was therefore
false. She further testified that in August, Cunefare again
contacted her and attenpted to persuade her to sign a second
letter to the District Attorney restating the fal se recantation.
At that tinme, she declined to sign the letter.

Such evidence is sufficient to sustain the conviction for
tanpering. M. Cunefare was the naned victiniwtness in the
assault proceeding. It is reasonable to conclude from her
earlier statenents that defendant attenpted to induce her to
recant her previous truthful statenents. Further it is
reasonable to infer that the defendant intended for her to
continue to claimfalsely that the events of March 21st did not
happen if the matter went to trial. Thus, reasonabl e inferences
fromM. Cunefare’s testinony support the statutory requirenent
that at the time of defendant’s actions, he believed that the
victimw tness may be called to testify in the case and he
intentionally attenpted to cause that victimwitness to testify
fal sely.

We concl ude that the evidence presented to the jury was

sufficient to sustain the tanpering conviction.

13



B. Forgery Conviction
1. Background

Addi tionally, the People charged the defendant with forgery
under section 18-5-102(1)(c), C R S. (2004), for sending the
August letter to the prosecutor’s office recanting the initial
statenent of events and purporting to contain the victins
si gnat ure.

The defendant was convicted under the section of the
forgery statute that provides:

A person conmts forgery, if, with intent to defraud,

such person fal sely nakes, conpletes, alters, or

utters a witten instrunment which is or purports to

be, or is calculated to becone or to represent if

conpleted: . . . (c). . .[an] instrunent which does or

may evi dence, create, transfer, termnate, or

otherwi se affect a legal right, interest, obligation,
or status.

§ 18-5-102(1)(c) (enphasis added).

The question before us is whether, assum ng that the
defendant forged the victims nane on the August letter and sent
it to the District Attorney in an effort to secure dism ssal of

t he charges, such conduct constitutes forgery under the statute.?

“ No issue is raised here with respect to the defendant’s intent.
As a matter of law, the crinme of forgery is conplete when the
act and guilty know edge coincide with the intent to defraud.
Gentry v. People, 166 Colo. 60, 441 P.2d 675 (1968). It is not
necessary that the person receiving the forged instrunent be
actually defrauded to conplete the crine. 1d. The fact finder
may infer the intent to defraud where the defendant passed an

i nstrunment he knows to be false. People v. Brown, 193 Col o.

120, 122, 562 P.2d 754, 755 (1977). \Were any material portion

14



2. Interpretation of Section 18-5-102

There are two questions of lawinplicit in the analysis:
the first is whether the letter is an instrunment under the
statute, and the second is whether it “does or nmay evi dence,
create, transfer, termnate, or otherw se affect a legal right,
interest, obligation, or status.” 8§ 18-5-102, C R S. (2004).

The definitions section of the statute answers the first
question for us. Specifically, section 18-5-101(9), CR S.
(2004), defines witten instrunent in part as “any paper,
docunent, or other instrunent containing witten or printed
matter or the equivalent thereof, used for purposes of reciting,
enpl oyi ng, conveying, or recording information.” See al so

People v. Avila, 770 P.2d 1330 (Col o. App. 1988) (holding that

conputerized driver’s records constitute a “witten
i nstrument”).

The second issue is the nore difficult one. The plain
| anguage of the statute refers not only to instrunents that
create a legal right but also enconpasses those that may

otherwi se affect a legal interest or status. The general

assenbly has not defined |legal right, interest, obligation, or

status under section 18-5-102. Because the statute is not clear

of the instrunment, including the name or signature, is
fictitious a forgery conviction may be sustained. 1d. at 122,
562 P.2d at 755.

15



on its face, we nmust turn to other tools of construction,
including |legislative history.

An early version of Colorado’ s forgery statute provides
insight into what traditionally constituted the crine of
forgery. 8 40-6-1, 3 CR S. (1963). That statute presented an
exclusive list of forgery crines, including forging the seal or
handwiting of another. 1d. The statute also suggests that
fal se docunents affecting | egal proceedings nay constitute
forgery.® In 1971 the legislature re-codified second degree
forgery preserving several exanples that had explicitly appeared
in section 40-6-1 and dividing the offense into differing
degrees. Colo. Sess. Law 1971, ch. 121, 8§ 40-5-103 at 434. The
1971 anendnent al so i ncluded phrases arguably intended to all ow
more flexibility in applying the statute to forgery crimes.® In
1993, the general assenbly again anmended the forgery statute
merging first and second degree forgery into the broad statute
that we interpret today. Colo. Sess. Law 1993, ch. 322,

§ 18-5-102, 1975, 1988.

®> “Every person who shall falsely make, alter, forge . . . any
acqui ttance, release, or discharge . . . action, suit,

demand . . .~ 8 40-6-1.

® “IQr other valuable instruments;” “other instruments
representing interests;” and the phrase we deal with here:
“other instrunment which does or may . . . otherwi se affect a
legal right . . .” Colo. Sess. Law 1993, ch. 322, § 18-5-102,
1975, 1988.

16



Until this case, Colorado courts have dealt primarily with
forgery convictions involving negotiable instruments.’” This |ack
of guiding precedent |led the court of appeals to conclude that a
forgery conviction could stand only where the interest or status
contenplated relates to a financial, testamentary or property

interest. However, in People v. Medina, 926 P.2d 149, 151

(Col 0. App. 1996), the defendant was convicted of forgery after
presenting a false prescription to a pharmacist. See al so

People v. Merchant, 238 N E 2d 724, 725 (1l1. App. 1972)

(suggesting that although pharmaci st woul d suffer no pecuniary
| oss, forged prescription “intended to cause the pharnmacist to
assunme he had the right to dispense a prescription drug to the
def endant” was sufficient evidence to uphold conviction under
the Illinois forgery statute).

Al t hough no other jurisdictions have interpreted the
preci se | anguage of ‘legal right, interest, obligation, or
status,’ sone jurisdictions with statutes simlar to Colorado’ s
have concl uded that forgery should not necessarily be limted to

instrunments affecting pecuniary interests. 1In Evans v. State,

794 So.2d 415 (Ala. CGim App. 2000), the defendant was

" See, e.g., People v. McDonald, 53 Colo. 265, 125 P. 114 (1912)
(use of check with forged signature), Gentry v. People, 166
Col 0. 60, 441 P.2d 675 (1968) (check dated one year in future
still creates a legally enforceable obligation sufficient to
sustain forgery conviction), People v. Vesel ey, 41 Col o. App.
325, 587 P.2d 802 (1978) (filing false incone tax returns).

17



convi cted of second-degree forgery for falsely conpleting
several absentee ballot applications. On appeal, the defendant
argued that because his actions were not commtted for pecuniary
gain, the forgery statute did not apply. 1d. at 435. The court
of appeal s disagreed, interpreting the introductory provision of
the Al abama forgery statute to enconpass situations where the
forger forges an instrunment “which has pecuniary significance or

other value.” 1d. Because the right to vote is a valuable

| egal right, the court of appeals held the forgery statute was

applicable.® 1d. See also, People v. Gaul - Al exander, 38

Cal .Rptr.2d 176, 180 (Cal. App. 1995) (forged renoval orders
were intended to deprive a public agency of the | awful custody
of the prisoner, which constituted a tangible legal right within
the neaning of the forgery statute).

New York prohibits a person from*“falsely mak[ing] . . . a
witten instrument [with intent to defraud] which is or purports
to be, or which is calculated to becone or to represent if

conpleted[] (1) a deed, wll, codicil, contract, assignnent,

8 In making its determination, the Al abama court interpreted only
the introductory provision of section 13A-9-3, Ala. Code 1975

whi ch states “(a) A person commts the crinme of forgery in the
second degree if, with intent to defraud, he fal sely nekes,
conpletes or alters a witten instrunment . . .” This is
virtually identical to the introductory provision of the statute
we interpret today. Although the defendant in Evans was
ultimately convicted under subsection (1)(a)(2) for “fal se
instrunment filed by a public enployee,” the court focused on the
intent to defraud rather than the formof the docunent.

18



commercial instrunment, credit card . . . or other instrunent

whi ch does or may evidence, create, transfer, termnate or

ot herwi se affect a legal right, interest, obligation or status.”
N. Y. Penal Law § 170.10 (MKinney 2004). In determ ning whether
“cloned” cellular tel ephones fit within the broad description of
forged instrunments, which is identical to Colorado s forgery
statute, the court concluded that both the carrier and | aw ul
user of the phones have a “legal interest” in the unique nunbers

used to identify the phones. People v. Pena, 642 N Y.S. 2d 807,

810 (N. Y. Sup. . 1996). Therefore, the “cloned” cell phones
were forged instruments within the neaning of the statute. |d.
Il1linois has specifically addressed whether forged letters
have any legal effect. Although Illinois’ statute is witten
sonewhat differently than Col orado’s, both include broad, catch-
all | anguage regarding the creation of rights or obligations.
In the first case, the defendant altered a letter fromhis
personal banker to give false information on the bal ances of

several bank accounts. People v. Hagan, 583 N E 2d 494 (11I1.

1991). The letter was held to be capabl e of defraudi ng anot her

within the definition of the Illinois forgery statute because a

reasonabl e person could have relied on the information contained
inthe letter in business negotiations. 1d.

In People v. Mizzarelli, 770 N.E.2d 1232 (II1l. App. 2002),

t he def endant had been convicted of retail theft. Prior to
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sentenci ng, the defendant sent a letter to the judge purportedly
witten and signed by the defendant’s co-worker requesting
leniency. 1d. at 1234. Under the Illinois forgery statute, a
docunent “apparently capabl e of defraudi ng anot her

includes . . . one by which any right, obligation, or power with
reference to any person or property nmay be created, transferred,
altered, or termnated.” 720 Ill. Conp. Stat. 5/17-3(c) (West
2004). The court upheld a forgery conviction based upon the
letter, rejecting the contention that only potential economc

gain is a proper focus of forgery. Mizzarelli, 770 N E. 2d at

1236. Rather, the court held that while the sentencing judge
was free to exercise discretion in sentencing the defendant, he
was bound to consider all evidence and information fromthe
parties concerning aggravation or mtigation during sentencing.
Id. The letter “could have altered his right and obligation to

i npose a proper sentence.” |d. Therefore, it was an instrunent
capabl e of having a |legal effect as contenplated by the forgery
statute.

Because the reach of the statute is broad and incl udes
instrunments that affect or may affect a legal right, interest,
obligation or status, we construe the statute liberally. Even
t hough transfer of property or nonetary gain may be the nobst

comon obj ectives of forgery, we do not conclude that our

statute is delimted by those objectives. The | anguage of the
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statute does not apply only to instrunents affecting financial,
property, or legal matters but rather applies to any | egal
right, interest, obligation or status. It is a fundanental
principle of statutory construction that we nust give effect to
every word of the statute. Legal “status” is one of those
wor ds.
C. Application of Forgery Statute
The jury was instructed that the elements of forgery were:
1. [T]hat the defendant, 2. in the State of Col orado,
at or about the date and place charged, 3. with intent
to defraud, 4. falsely nakes, conpletes or utters a
witten instrunent, 5. which is or purports to be, of
which is calculated to becone or represent if
conpl eted an instrunent which does or may evi dence,

create, transfer, termnate, or otherwi se affect a
| egal right, interest, or status.

The Peopl e presented evidence that the August letter was
aut hored by the defendant and signed by himw th the victinms
name — and further that the defendant sent it to the D strict
Attorney with the intent of securing dismssal of the assault
charges agai nst him

That evidence is sufficient to sustain a conviction for
forgery. Cunefare’'s letter to the prosecutor was intended to
defraud the prosecutor and could have affected his | egal status
as a defendant in a pending crimnal prosecution, the obligation
of the prosecutor to pursue the assault charges, and the

interest of the victim Although a letter to the prosecutor has
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no |l egal effect standing alone, this letter was clearly an
effort to influence the prosecutor and thereby inpact or affect
t he pending case. Just as the judge in Mizzarelli could have
been influenced by false information in making a sentencing
deci sion, so too could the prosecutor have relied on the fal se
| etter when considering whether to dism ss the charges agai nst
t he defendant. The prosecutor has an obligation to determ ne
whet her probabl e cause exists before noving forward with a case.
|f the sole witness recants her version of events or is
reluctant to testify, the prosecutor nmay be inclined to dismss
the charges. The prosecutor would likely rely on the letter in
making this determ nation. Forged letters to the prosecutor
purporting to be authored by the victimof a crinme hinder the
adm ni stration of justice.
I11. Conclusion

The Tanpering statute includes an expansive definition of
victinms and witnesses and del i neates prohibited conduct in three
subsections. Unlike section 18-8-707(1)(b) discussed in People

v. Yascavage, No. 03SC559 (Col o. 2004), the subsection under

whi ch Cunefare was charged neither requires evidence that the
W tness or victimhas been |egally summoned to an offici al
proceedi ng nor does it require evidence that the defendant’s
actions are interfering wth actual testinony. |In this case,

there was sufficient evidence that Cunefare attenpted to
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i nfluence a pivotal witness to testify falsely or withhold
testi nony.

Wth respect to Cunefare’s forgery charge, section 18-5-102
is not limted to the objectives of property transfer or
nmonetary gain through the use of false instrunments. The
| anguage of the statute applies to any legal right, interest,
obligation or status - including a letter forged with the intent
to secure dism ssal of pending crimnal charges. Cunefare’s
letter to the prosecutor, although it had no i ndependent | egal
effect, was intended to inpact Cunefare’s legal status as a
defendant in a crimnal proceeding. Because the evidence
present ed agai nst Cunefare was sufficient to sustain a
convi ction under section 18-5-102, we reverse the court of
appeal s decision with regard to the forgery conviction as well.
We reinstate both the tanpering and forgery convictions and
remand to the courts of appeals for consideration of any
remai ni ng i ssues.

JUSTI CE BENDER, concurs in Part Il1.A , but dissents to
Part 11.B., and dissents in part to the judgnent, and

JUSTI CE MARTI NEZ joins in the concurrence and di ssent.
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JUSTI CE BENDER, concurring in Part I1.A, but dissenting to Part
I1.B., and dissenting in part to the judgnent.

The majority affirnms Cunefare’ s conviction for felony
forgery under section 18-5-102(1)(c), C R S. 2004, for falsely
witing and sending, under his wife's signature, a letter to the
district attorney claimng that his wife's previously all eged
assault charge agai nst himnever occurred. In ny view, the
pl ai n | anguage of section 18-5-102(1)(c) is ambiguous as to
whet her the forgery statute enconpasses such a letter within its
anbit. Applying traditional rules of statutory construction to
determ ne the General Assenbly’s intent, | conclude that
l[tability for felony forgery is strictly limted to those
instrunments that pertain to financial or property matters or
have | egal efficacy in and of thensel ves. Because Cunefare’s
letter to the prosecutor is clearly not one of these
instrunments, | respectfully dissent and would affirmthe
judgnent of the court of appeals on this issue.

Di scussi on

Pursuant to section 18-5-102(1)(c), a person nay be
convicted of felony forgery if, with intent to defraud, such
person falsifies a witten instrunent which is, purports to be,
or is calculated to becone or to represent a “deed, wll,

codicil, contract, assignnent, comercial instrunment, prom ssory



note, check, or other instrunent which does or may evi dence,
create, transfer, termnate, or otherw se affect a legal right,
interest, obligation, or status.” The statute thus prescribes
ei ght specific types of instrunents that qualify for forgery
l[tability. Cunefare's letter to the prosecutor does not fit

wi thin any of these types of instrunents.

The anmbiguity in the statute lies in the | anguage, “or

ot her instrunment which does or may . . . otherwise affect a
|l egal right, interest, obligation, or status.” The term
“affect” is broad in and of itself. |Its definition is nmade even

| ess precise because the General Assenbly failed to define the
terms “legal right,” “legal interest,” “legal obligation,” or
“l egal status.” \Whether the witten instrunment nust directly

affect, or indirectly affect, a legal right, interest,

obligation, or status remains anbiguous. It is equally unclear
as to whose legal right, interest, obligation, or status nust be
affected. For exanple, by influencing the district attorney to
not prosecute, a forged letter, such as Cunefare’s, could be
viewed as having indirectly affected both the outcone of the
case and the People’ s legal interest in seeking justice. Even
if the forged letter had no inpact on the People’s decision to
prosecut e because this decision rests solely within the
discretion of the district attorney, it could still be construed

as having either directly, or indirectly, affected the
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prosecutor’s | egal obligation to consider the contents of the
letter in reaching that decision. On the other hand, the letter
m ght have had no effect — direct or indirect — on the decision
to prosecute. Determ ning whether to include Cunefare’ s letter
in the types of instrunents prescribed in section 18-5-102(1)(c)
t hus becones a question of determ ning how far the undefined
terms in that statute should be stretched and to whomt hey
shoul d be appli ed.

Because a reading of the plain | anguage of section 18-5-
102(1)(c) does not resolve the anbiguity present in the statute,
it 1s necessary to consult rules of statutory construction. The
first relevant tool of statutory construction is the principle

of ejusdem generis, which enbodies the rule that “when a general

word or phrase follows a list of specific persons or things, the
general word or phrase will be interpreted to include only
persons or things of the sane type as those |isted.” Davidson

v. Sandstrom 83 P.3d 648, 656 (Colo. 2004) (quoting Black’s Law

Dictionary 535 (7th ed. 1999)).
Each of the specific types of instrunments listed in section
18-5-102(1)(c) is either an instrunment that affects a financial

or property matter, i.e., a deed, wll, codicil, comerci al

i nstrument, prom ssory note, or check, or is an instrunment that

has sone | egal effect standing by itself, i.e., a contract or



assignnent.! Here, the letter clearly does not transfer any
interest or right pertaining to financial or property matters.
Standing alone, this letter has no |l egal efficacy in and of
itself. The letter, consisting of two sinple statenents that
the all eged events never occurred, cannot be construed as having
any binding | egal effect on anyone. The letter was not part of
a required transaction of any kind and does not transfer, or
even purport to affect, any legal right or interest. At the
nost, the letter is a witten plea seeking the prosecutor’s
synpathies for a man it clainms is wongfully accused.

Even if Cunefare’s letter had in fact been witten by the
defendant’s wife, it would represent the wife’'s recantation of
her earlier allegations against the defendant. Wile it is not
uncomon for victins of domestic abuse to recant their initial
accusations before trial, it is |ikew se not uncommon for the

Peopl e to continue with prosecution under such circunstances

'l note that it is consistent with our prior Col orado case |aw
on forged instrunents to interpret section 18-5-102(1)(c) to
apply to only those instrunents that either affect financial or
property matters or denonstrate |egal efficacy in and of

t hensel ves. See, e.g., Duncan v. People, 178 Col o. 314, 497
P.2d 1029 (1972) (forged bank check); Gentry v. People, 166
Col 0. 60, 441 P.2d 675 (1968) (fal se date on bank check); People
v. MDonal d, 53 Colo. 265, 125 P. 114 (1912) (forged signature
on bank check); People v. Mralda, 981 P.2d 676 (Col o. App
1999) (forged resident alien card); People v. Avila, 770 P.2d
1330 (Col o. App. 1988) (falsified driving records). In fact,
the majority acknow edges that “[u]ntil this case, Col orado
courts have dealt primarily with forgery convictions involving
negoti able instrunents.” Myj. op. at 17 (enphasis added).




because ultimately the district attorney, and no one el se, nmakes
the deci sion whether to prosecute. The prosecutor, of course,
retains significant discretion in determ ning who to prosecute,
what crinmes to charge, and whether to request the dism ssal of

pendi ng charges. People v. Dist. Ct., 632 P.2d 1022, 1024

(Col 0. 1981) (holding that the broad nature of the prosecutor’s
di scretion generally bars the judiciary fromintervening to

limt or otherwise control it); see also People v. Sepul veda, 65

P.3d 1002, 1008 (Colo. 2003). Hence, whether a |letter such as
the one here had any effect, nmuch less a binding effect, on this
decision lies beyond our review.

Interpreting section 18-5-102(1)(c) to exclude, rather than
include, Cunefare’'s letter is also consistent with the principle
that a statute should not be interpreted in a manner that would
render another statutory provision superfluous. People v.

Terry, 791 P.2d 374, 376 (Colo. 1990). Section 18-5-104, C. R S.
2004, defines the m sdeneanor offense of second degree forgery
as the falsifying of a witten instrunent “of a kind not
described in section 18-5-102 . . . .” By creating this
“catchall” | esser offense, the General Assenbly intended for
second degree forgery to cover all witten instrunents that were
not ot herw se specified in the provisions describing the nore
serious felonious crine of forgery. By forcing the fit of

Cunefare’s letter into the class of instrunents specified in the



felony forgery statute,? the majority broadens the class of
instrunments that the General Assenbly prescribed in that statute
and thereby renders section 18-5-104, the m sdeneanor catchal
forgery statute, a nullity. The majority’s construction of
section 18-5-102(1)(c) runs afoul of the principle that the
statutory schene should be read as a whole so as not to render a
st at ut e neani ngl ess.

Furt her support for these two principles of statutory
construction, which dictate that Cunefare’ s letter be excluded
fromthe prohibition of our felony forgery statute, conmes from
the rule of lenity, a statutory construction principle which

this Court recently enbraced in People v. Thoro Products Co.,

Inc., 70 P.3d 1188, 1198 (Colo. 2003). 1In Thoro Products, we

recogni zed that it is “axiomatic that crimnal |aw nust be
sufficiently clear such that a citizen will know what the | aw
forbids” and that any anbiguity in a crimnal statute’s neaning
nmust therefore be interpreted in the defendant’s favor. |d.
The majority notes, and | agree, that section 18-5-102(1)(c) is
“not clear on its face.” Maj. op. at 15-16. That the majority

resorts to an exam nation of the statute’s legislative history

to deci pher its nmeaning shows the anbiguity present in section

2 As noted, the General Assenbly prescribed a specific class of
instrunments in section 18-5-102(1)(c), i.e., those affecting
property or financial matters or having |legal effect in and of
t hensel ves.



18-5-102(1)(c) and therefore the need to construe this statute
in favor of the defendant.® If the Court nust consult

| egislative history to determ ne the sweep of a crimnal
statute’'s proscription, then surely the ordinary citizen could
not possibly be expected to know what the statute forbids. W
shoul d, then, under the rule of lenity, construe any anbiguity
in section 18-5-102(1)(c) in favor of the accused and find that
Cunefare’s letter does not constitute felony forgery.

The majority construes an early version of our forgery
statute, ch. 111, sec. 21, 8§ 40-6-1, 1963 Colo. Sess. Laws 328-
29, to support its holding that the falsifying of a docunent
affecting a |l egal proceeding constitutes forgery. See maj. op.
at 16 (citing the statutory |anguage, “Every person who shal
fal sely nake, alter, forge . . . any acquittance, rel ease, or
di scharge . . . action, suit, demand . . .”). | disagree with
such a construction, however, because the majority | eaves out
key | anguage fromthe early statute in reaching its

interpretation. |In extracting the quoted | anguage fromthe

% For exanple, while the majority interprets the statutory term
“legal status” to apply to Cunefare’s position as a defendant in
a pending crimnal case, maj. op. at 21, it is not evident that
the General Assenbly intended such a neaning. Perhaps,
construing any anbiguities in favor of the defendant and
consistent wwth the class of instrunents specified in the
statute, i.e., those affecting financial or property matters or
having a |l egal effect in and of thenselves, the General Assenbly
intended “legal status” to refer to one’'s position as a
beneficiary, trustee, assignee, offeree, etc.
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statute, the majority does not state that the | anguage both
directly before and after the quoted | anguage refers only to
instrunments affecting financial or property matters or docunents
having | egal efficacy in and of thensel ves:

Every person who shall falsely nake, alter, forge, or
counterfeit any record or other authentic matter of a
public nature, or any charter, letters patent, deed,

| ease, indenture, witing obligatory, will, testanent,
codicil, annuity, bond, covenant, United States
treasury note or, United States bond, bank bill or
note, post note, check or draft, bill of exchange,
contract, promssory note, due bill, for the paynent
of noney or property, receipt for noney or property,
power of attorney, any warrant for the paynent of
noney at the state treasury, county order or any
account abl e recei pt, or any order or warrant or
request for the paynent of noney or the delivery of
goods or chattels of any kind, or for the delivery of
any instrunent of witing or acquittance, release, or
recei pt for noney or goods, or any acquittance,

rel ease, or discharge for any debt, account, action,
suit, demand, or other thing real or personal, or any
transfer or assurance of noney, stock, goods,
chattels, or other property whatever.

See ch. 111, sec. 21, § 40-6-1, 1963 Colo. Sess. Laws 328-29
(enphasi s added).

In ny view, this earlier statute supports the
interpretation that felony forgery is, and al ways has been,
intended to apply to only those forged instrunments affecting
financial or property matters or having |l egal effect standing
al one.

| also disagree with the majority’s statenent that the 1971

anendnents to the forgery statute included phrases, i.e., “other



i nstrunment,” which evidenced an intent “to allow nore
flexibility in applying the statute to forgery crines.” Mj.
op. at 16. The 1971 statute, which contains | anguage identical
to that at issue here in section 18-5-102(1)(c), refers to
“other instrunent,” but, as discussed above, “other instrunment”
must refer to the class of specific objects, i.e., those
affecting financial or property matters or having | egal effect
in and of thensel ves, described in the sanme statutory provision.
The 1971 anmendnents al so provided for a m sdeneanor catchal
forgery offense. Ch. 121, sec. 1, 8 40-5-104, 1971 Col o. Sess.
Laws 388, 435. As discussed, interpreting “other instrunment” to
apply to any kind of instrunment renders neani ngl ess the CGeneral
Assenbl y’s inclusion of the m sdeneanor offense.

I n describing the 1971 anendnents as recodifying the
earlier forgery statute, the majority states that the
| egi slature “preserv[ed] several exanples that had explicitly
appeared in section 40-6-1 . . . .” M. op. at 16. There is
no indication in the earlier statute that the General Assenbly
was giving “exanples” of the types of falsified instrunents for
whi ch one may be held liable for forgery. Rather, in that
statute, as in section 18-5-102(1)(c), the General Assenbly
prescri bed specific instrunents, and it is fromthis specificity
that | glean the General Assenbly’ s intent to restrict felony

forgery to falsified instrunments affecting financial or property
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matters or having legal effect in and of thensel ves.

Because the | anguage at issue here in section 18-5-
102(1)(c) has thus been used, in identical form since 1971 to
define the types of instrunents for which a defendant may be
held crimnally liable for felony forgery, see ch. 121, sec. 1
8§ 40-5-103, 1971 Colo. Sess. Laws 388, 434-35, it is instructive
that our prior case |law concerning this statute has invol ved
only those instrunments affecting financial or property matters
or documents denonstrating | egal efficacy in and of thenselves.?

Lastly, | note that while the majority relies heavily on
cases fromother jurisdictions in support of its broad reading
of our forgery statute, in ny view these cases are inapposite to

our inquiry because, except for People v. Pena, 642 N.Y.S. 2d 807

(N.Y. Sup. &. 1996), they involve statutes with | anguage

significantly distinct and different from section 18-5-

“* Wiile the majority indicates that the case of People v.

Medi na, 926 P.2d 149 (Col o. App. 1996), signified a broadening
of the type of instrunents that Col orado courts woul d consi der
for forgery purposes, maj. op. at 17, the issue in that case
concerned a proportionality review of the defendant’s sentence.
Further, although the defendant there had been convicted of
forgery for falsifying a prescription for a controlled

subst ance, that case, in ny view, did not broaden the class of
instrunments subject to felony forgery liability. Rather,
because a prescription for a controlled substance would entitle
the hol der to receipt of a good, this case reinforces the
interpretation that felony forgery applies to only those
instrunments affecting financial or property matters or having

| egal efficacy in and of thensel ves.
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102(1)(c).> See also maj. op. at 17 (stating that “no other
jurisdictions have interpreted the precise | anguage of ‘I egal
right, interest, obligation, or status’”). \Wile the |anguage
of the New York forgery statute is simlar to section 18-5-
102(1)(c), Pena is inapposite because the instrument at issue in
that case, i.e., a cellular telephone altered to use a false
billing nunber, necessarily possesses |legal efficacy in and of
itself. See Pena, 642 N.Y.S. 2d at 810 (“the nunbers allow the
carrier properly to bill the user”). The Pena court’s
conclusion that such an instrunent fits within the proscription
of the forgery statute does not, in ny view, support the

inference or proposition that a letter such as Cunefare’'s, i.e.,

an instrument with no | egal effect standing al one, should al so

® See Evans v. State, 794 So.2d 415 (Ala. Crim App. 2000)
(interpreting statutory | anguage simlar to our section 18-5-
102(1)(d), CRS. 2004, i.e., involving public records or
instrunments, as opposed to the | anguage at issue here in section

18-5-102(1)(c)); People v. Hagan, 583 N. E.2d 494 (IIll. 1991);
People v. Miuzzarelli, 770 N E. 2d 1232, 1234 (1l1. App. C. 2002)
(under Illinois forgery statute, “To establish the offense of

forgery, the State nust prove that a defendant (1) had an intent
to defraud; (2) know ngly nade or altered a docunent; (3) did so
in such a manner that the docunent purported to have been nade
by another; and (4) that the docunent was apparently capabl e of
defraudi ng another”); People v. Merchant, 283 N E.2d 724 (111.
App. & . 1972). See also People v. Gaul - Al exander, 38 Cal.
Rptr. 2d 176, 178-79 (Cal. C. App. 1995) (under California
forgery statute, a person is guilty of forgery if: “(1) ‘with
intent to defraud, [he or she] signs the nanme of another person
: knowi ng that he or she has no authority so to do’; (2)
‘fal sely nmakes, alters, forges, or counterfeits,’” any of a |long
list of witings; (3) forges the handwiting of another; (4)
attenpts to pass any of the above; or (5) falsifies a judgnent
or a record which is by |Iaw evidence”).
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be so included.

Parenthetically, | note that limting section 18-5-
102(1)(c) to only those instruments affecting financial or
property matters or having |legal efficacy in and of thensel ves
is consistent with the interpretation of this statute by the

court of appeals. See People v. Cunefare, 85 P.3d 594, 597

(Col 0. App. 2003). Wiile the majority characterizes the court
of appeals’ holding as stating that a forgery conviction my
stand only where the contenplated interest or status relates to
a “financial, testanentary or property interest,” maj. op. at
17, it omts the court of appeals’ conplete holding that the
instrunment nust relate to a “financial, testanentary, rea

property, personal property, or privilege interest.” Cunefare,

85 P.3d at 597 (enphasis added). A “privilege interest” is

sonet hing having legal effect in and of itself. See Black’s Law

Dictionary 1234 (8th ed. 2004) (defining “privilege” as a
“special legal right . . . [that] grants soneone the |egal
freedomto do or not to do a given act”).

When faced with the anbiguity presented in section 18-5-
102(1)(c), our precedent and traditional rules of statutory
construction require us to interpret the statute in a manner
that does not create crimmnal liability for felony forgery for
all forged instrunents. The General Assenbly |listed specific

types of instrunents for which a defendant may be held liable
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for felony forgery, and Cunefare’'s letter is not one of them
| am authorized to state that JUSTICE MARTINEZ joins in

this concurrence and di ssent.
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No. 03SC782, The People v. Cunefare — Tanpering — Wtness or
Victim-— Legally Sunmoned - Testinony — Forgery — Forged Letter
— Legal Right, Status, Qobligation, Interest — Legal Efficacy of
| nst runment

In this case the defendant was convicted of w tness
tanpering and forgery based upon his efforts to have charges
agai nst himdi sm ssed by contacting the victimand urging her to
recant her otherwi se truthful allegations and by preparing and
executing a falsified letter fromthe victimto the prosecution.
The court of appeals reversed both convictions.

The suprenme court now holds that tanpering charges under
section 18-8-707(1)(a), C.R S. (2004) neither require proof that
the witness or victimhad been legally sunmoned to an offici al
proceedi ng nor proof that the defendant’s actions were
interfering wwth actual testinmony. Subsection (1)(a) requires
only that the prosecution establish that the defendant attenpted
to influence a victimor witness within the neaning of section
18-8-702, C R S. (2004) to testify falsely or unlawful ly

wi thhold testinony. There was sufficient evidence in this case
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http://www.cobar.org.

to the effect that the defendant attenpted to induce the victim
to recant or withhold truthful prospective testinony.

Wth respect to the forgery conviction, the court now hol ds
that section 18-5-102, C R S. (2004) can include forgery of an
instrunment intended to affect the defendant’s |legal status in a
crimnal prosecution. There was sufficient evidence from which
a jury could have concluded that the defendant falsified a
letter recanting the victinms statenment and signed her nane
wi t hout her knowl edge or consent, with the intent to defraud the
prosecutor and have the charges agai nst himdi sm ssed.

The court thus reverses the court of appeals and
reinstates both the conviction agai nst defendant for tanpering

and the conviction for forgery.
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Part 11.B., and dissents in part to the judgnent, and




JUSTI CE MARTI NEZ joins in the concurrence and di ssent.
In People v. Harold Cunefare, 85 P.3d 594 (Col o. App.

2003), the court of appeals reversed Harold Cunefare’s
convictions for tanpering wwth a witness or victimunder section
18-8-707, C.R S. (2004), and for forgery under section

18-5-102, C R S. (2004).

We granted certiorari to determne two issues: first, what
the prosecution is required to prove to sustain a conviction
under section 18-8-707(1)(a); and second, whether a letter to
the prosecutor urging himto drop the charges agai nst the
def endant, signed by the defendant in the victims nanme w thout
her know edge or consent, constitutes forgery under section
18- 5-102.

We now hol d that section 18-8-707(1)(a) neither requires
evi dence that the witness or victimhas been legally sunmoned to
an official proceeding nor does it require evidence that the
defendant’s actions are interfering with actual testinony.

Wth respect to the forgery charge, we hold that a letter to the

prosecutor in which the defendant forged the victims signature

% Three issues were presented on petition: Wiether the crine of
tanpering with a witness or victimrequires proof that the

Wi tness or victimwas |legally sumoned to an official
proceedi ng; whether the general assenbly intended “legally
sumoned” to nean “subject to | egal process” and; whether a
letter to a prosecutor urging himor her to drop the charges
agai nst the defendant constitutes the crinme of forgery when it
i's penned by the defendant and forged with the victinis
signature, and w thout the victims know edge or consent.



is an instrunment that nay affect a legal right or interest of
the defendant within the purview of the forgery statute. Hence,
we reverse the court of appeals’ decision and reinstate both
convi ctions.

| . Facts and Procedural History

In March of 1998, the defendant’s ex-w fe Karen Cunefare
(the “victint) filed a conpl aint against the defendant for
donmestic assault. CQut of that incident, the People charged the
def endant with second degree assault, nenacing, false
i nprisonnment, w retapping, and crinme of violence with a deadly
weapon. One nonth later, the victimcalled the victi mw tness
advocate and requested that the charges be dropped. She then
sent a signed, notarized letter to the District Attorney stating
that she did not tell the truth in her conplaint and that she
had nmade the statenents out of anger.

I n August of that year, the defendant contacted the victim
who had noved to Tennessee, and asked that she recant again. He
sent the victima prepared letter recanting her statenments and
asked that she sign and send it to the prosecutor. The victim
refused. The defendant then signed the victim s nane w thout
her consent or know edge and sent the letter to the prosecutor.
Subsequently, the People dropped the assault and rel ated

char ges.



The Peopl e then charged the defendant with w tness
tanpering and forgery based upon the defendant’s efforts to have
the charges dism ssed, including the falsified letter. At
trial, the victimtestified that she did not author the Apri
letter and that she had signed it out of fear. Wth respect to
the August letter, the victimasserted that the defendant had
contacted her and requested her to sign and forward the letter
to the District Attorney but that she had torn it up w thout
signing it. The victimopined that the defendant had signed her
name on the letter and sent it to the District Attorney’s
office. The jury returned verdicts of guilty on both charges.

On appeal, the defendant argued that the prosecution failed
to present sufficient evidence to prove beyond a reasonabl e
doubt that he conmtted tanpering with a witness and forgery.
The court of appeals agreed. As to the tanpering charge, the
court held that “the People nust prove an attenpt to interfere
w th actual testinony, which is anticipated to be offered at a
hearing, trial, or other proceeding,” and that although the
victimhad given a “statenent” to the prosecutor prior to her
contact with the defendant, there was no evidence that the
statenment was sworn or otherw se constituted testinony. As to
the forgery charge, the court concluded that the prosecution
failed to present sufficient evidence that the letter to the

prosecutor was a docunent that affected sone right or status



sufficient to fall within the forgery statute. The court of
appeal s therefore vacated both convictions.

We granted certiorari on the issues identified above and
now concl ude that the subsection of the tanpering statute under
whi ch Cunefare was charged nerely requires evidence that
Cunefare induced or attenpted to induce the victimto testify
falsely or unlawfully w thhold her testinony. It does not
require evidence of ‘actual testinony.” W further concl ude
that the forgery statute prohibits a defendant fromfalsely
executing a letter to the District Attorney’s office intending
to defraud that office into dismssing a | egal action agai nst
him - and that such a letter does suffice as an instrunent
affecting his legal status. Accordingly, we reverse the court
of appeal s’ vacation of Cunefare’s convictions and remand for
i ssuance of mandate and sentenci ng.

1. Analysis
A. Conviction Under the Tanpering Statute
1. Background of Section 18-8-707

In the conpani on case of People v. Yascavage, No. 03SC559,

(Col 0. 2004) (publication pending), we concluded that the
general assenbly intended section 18-8-707 as a whole to
crimnalize a wide range of activities related to interference
wth a witness or victimof a crine. W also held that each

subsection of 18-8-707 presents an i ndependent objective



prohi bi ted under the Tanpering statute. Therefore, to sustain a
convi ction under section 18-8-707, the subject of the
defendant’ s i nfluence nust be a person enconpassed by the
introductory provision and the defendant’s objective nust be
prohi bited in subsection (1)(a), (b), or (c) of section
18- 8-707.

A “witness” covered by the statute is not just sonmeone who
is subject to legal process. Rather, “w tness” neans any
nat ural person

(a) Having know edge of the existence or non-existence of
facts relating to any crine;

(b) Whose decl aration under oath is received or has been
recei ved as evidence for any purpose;

(c) Who has reported any crine to any peace officer,
correctional officer, or judicial officer;

(d) Who has been served with a subpoena issued under the
authority of any court in this state, of any other state,
or of the United States; or

(e) Who woul d be believed by any reasonabl e person to be an
i ndi vi dual described in paragraph (a), (b), (c), or (d) of
this subsection (2).

8§ 18-8-702(2) (enphasis added). Therefore, the introductory
portion of the statute contains no limtation that would require
proof that the witness or victimbe under |egal process.

Section 18-8-707 then creates three distinct fornms of
W tness tanpering, each with different elenents required for a
conviction. Section 18-8-707(1)(a) prohibits the defendant from
i nducing or attenpting to induce a wwtness or victimto “testify

falsely or unlawfully w thhold any testinony.” Section



18-8-707(1) (b) prohibits the defendant from i nducing or
attenpting to induce a witness or victimto “absent hinself from
any proceeding to which he has been legally sumoned;” and
section 18-8-707(1)(c) prohibits the defendant from i nducing or
attenpting to induce a witness or victimto “avoid | egal process
sutmmoning himto testify.”

2. Requirenent of ‘Actual Testinony’

Qur question on certiorari requires us to determ ne what
the prosecution nmust prove to sustain a conviction under
subsection (1)(a) of the statute. The court of appeals
concl uded that there nust be evidence of “an attenpt to
interfere with actual testinony,” which it defined as testinony
“anticipated to be offered at a hearing, trial, or other
proceedi ng where w tnesses would be sworn.” Cunefare, 85 P.3d
at 596. In reaching this conclusion, the court of appeals

relied upon People v. Myer, 670 P.2d 785 (Col 0. 1983), and

Peopl e v. Sci al abba, 55 P.3d 207 (Col o. App. 2002).

I n Moyer, the defendant was charged with charitable fraud
and witness tanpering by grand jury indictnent. 670 P.2d at
786-87. The witness tanpering charge arose out of the
defendant’s statenent to a potential w tness notifying her that
if she appeared before the grand jury he would sue her, and any
others who appeared, for perjury. |1d. at 788. The witness did

testify before the grand jury, and also related the defendant’s



attenpt to influence her not to do so. 1d. at 790-91. The
trial court dismssed the charge for |ack of probable cause, and
this court reversed, concluding that the statenents attri buted
to the defendant were “designed to obstruct justice and were
within the anbit of the statute.” 1d. at 792.

I n Sci al abba, the defendant was charged wth assaul t
agai nst the victimand was prohibited fromcomrunicating with
her. 55 P.3d at 208. The evidence established he wote a
letter and mailed it to the victinm s address. Although the
def endant used a different name for the victim(which he had
used in the past), she believed the letter was i ntended for her.
Id. The letter stated that if she were not to appear in court
on the assault charges, the charges woul d be dropped, thereby
“making things good” with him [Id. A nonth later, the
def endant asked his nother to contact the victimand tell her
not to appear in court. 1d. at 211. The People added a count
of witness tanpering to the charges and the jury returned a
verdict of guilty on that count. The defendant appeal ed,
arguing in pertinent part that he should have been entitled to
an abandonment instruction on the tanpering charge. 1d. at 210.
The court of appeals disagreed, holding that the crine of
tanpering is an intentional attenpt to interfere wth a w tness,

wi thout regard to the success or failure of the attenpt.

Therefore, the crinme was conplete when the attenpt was nade.



In both Moyer and Sci al abba, the wi tnesses actually

testified. However, there is nothing in either case that
requires such testinony as an elenent of tanpering. To the
contrary, both cases reaffirmthe precept that the crine of
tanpering arises out of the intentional attenpt to interfere
with a witness' s testinony.
3. Interpretation of Section 18-8-707(1)(a)

To give effect to the intent of the legislature, we first
| ook to the | anguage of the statute itself. The plain | anguage
of subsection (1)(a) does not require that the witness or victim
actually testify at a proceeding for the crine to occur.
| ndeed, unlike subsection (1)(b), the | anguage does not even
require that the witness or victimhave been legally sunmoned to

appear at the proceeding. See generally People v. Yascavage.

To sustain a conviction under section 18-8-707(1)(a) the
prosecutor is required to prove the defendant attenpted to

influence a witness or victim®“to testify falsely or unlawfully

w t hhol d testinony.” (enphasis added).

We first address the nmeaning of “testify” or “testinony.”
W interpret words and phrases according to their commbn usage
unl ess they have a technical definition in the statutes. The
general assenbly defines testifying or testinony to “include[]
oral or witten statenents, docunents, or any other evidence

that may be offered by or through a witness in an official



proceeding.” 8 18-8-601, C R S. (2004) (enphasis added). This
definition does not require that a statenent be sworn to qualify
as testinony. Simlarly, it does not require that the wtness
be in the mdst of actual testinony, but rather only that the

W tness be in a position such that he or she may offer testinony
in an official proceeding.

We next turn to what “unlawfully wi thhold” neans in the
statute. W have guidance here, in that we have addressed this
| anguage in the context of a simlar statute dealing with
intimdating a wtness. That statute provides that:

A person conmts intimdating a wtness or victimif,

by use of a threat . . . he intentionally attenpts to

[T [1]nfluence the witness or victimto testify

falsely or unlawfully w thhold any testinony.

8§ 18-8-704, C R S. (2004). In People v. Proctor, 194 Colo. 172,

570 P.2d 540 (1977), the defendant was charged with violating
the intimdation statute. An individual, M. Box, had w tnessed
a “ruckus” and was |listed as a potential wi tness on the

def endant’s sumons. |d. at 173, 570 P.2d at 541. The
defendant told himthat if he appeared in court he would be
“taken care of.” 1d. At the time of the comment, Box had not
recei ved a subpoena, but he was subsequently subpoenaed and did

testify at the defendant’s trial. The defendant was convicted

of intimdating a witness under section 18-8-604, 8B C.R S.

10



(1973) (1978 Repl. Vol. 8).' n appeal, the defendant argued

t hat subsection (1)(a) of the statute was designed to deal
solely with the circunstance in which a witness is induced to
and actually does testify falsely or withhold nateri al
testinmony. Proctor, 194 Colo. at 174, 570 P.2d at 541. Because
Box did testify and presumably testified accurately, the

def endant argued that the statute was inapplicable. The court
was not persuaded. Rather, we concluded that “all that is
necessary to conplete this crinme is to presently attenpt, by
threat of harmor injury, to influence soneone to w thhold
testinony at a future tinme.” |d. Hence, the victimor wtness
did not have to be under subpoena or summobns at the tine of the
intimdation — nor was there any requi renent of “actual
testinmony” inplicit in the statute. W have not even required
that the testinony to be withheld be material, relevant, or

conpetent. People v. Francois, 198 Colo. 249, 598 P.2d 144

(1979) .1

15 Section 18-8-604 reads: “A person conmits intinmidating a
witness if, by use of a threat of harmor injury to . . . any
person he believes is to be called as a witness in any official
proceedi ng, he attenpts to . . . [i]nfluence himto testify
falsely or unlawfully w thhold any testinony.” This |anguage is
identical to section 18-8-704, C R S. (2004).

® I'n People v. Francois, the defendant in a civil trial had
asked potential witnesses to refrain fromrevealing any sexual
intimaci es between hinself and the witness. Thereafter, he was
charged with tanpering. The trial court instructed the jury
that “unlawfully wi thhol d” nmeant the w thhol ding of testinony
which was material, relevant, and conpetent. The defendant was

11



Because the | anguage of the intimdation statute is
substantially simlar to the | anguage we interpret in this case,
we hold that the same principles apply here. Reading the
introductory portion of the statute together with subsection
(1)(a), we interpret “testinony” and “unlawfully wi thhold” to
protect statements that may be offered in the future, not just
t hose already sworn or received as evidence. Accordingly, under
subsection (1)(a), the witness or victimneed not be under
subpoena or |l egal sumons at the tinme of the contact, and the
def endant need not succeed in interfering with actual testinony
of the victimor wtness.

4. Application of Section 18-8-707(1)(a)

On the tanpering charge, the jury was instructed that the
el ements of the crinme were:

1. [T]hat the defendant, 2. in the State of Col orado,

at or about the date and pl ace charged,

3. intentionally, 4. attenpts, w thout bribery or

threats, 5. to induce a witness or a victim or a

person he believes is to be called to testify as a

Wi tness or victimin any official proceeding to,

6. testify falsely or to unlawfully w thhold any
testi nony.

The People offered evidence at trial that assault charges
wer e pendi ng agai nst the defendant as to which Ms. Cunefare was

the naned victim M. Cunefare had given a statenment to the

found not guilty of the charge. The Peopl e appeal ed and we held
that the jury instruction was inproper because the court could
not read an additional elenment of materiality into the statute
absent clear legislative intent.

12



police concerning the charges. VWhile those charges were pending,
Cunefare contacted Ms. Cunefare and convinced her to sign a
letter to the District Attorney on April 6 recanting the charges
and stating that “the events of that evening on March 21, 1998

[ sic] never happened.” M. Cunefare testified that she felt
under duress from Cunefare to sign that letter, that the events
actually had occurred, and that the recantation was therefore
false. She further testified that in August, Cunefare again
contacted her and attenpted to persuade her to sign a second
letter to the District Attorney restating the fal se recantation.
At that time, she declined to sign the letter.

Such evidence is sufficient to sustain the conviction for
tanpering. M. Cunefare was the naned victiniwtness in the
assault proceeding. It is reasonable to conclude from her
earlier statenents that defendant attenpted to induce her to
recant her previous truthful statenents. Further it is
reasonable to infer that the defendant intended for her to
continue to claimfalsely that the events of March 21st did not
happen if the matter went to trial. Thus, reasonabl e inferences
fromM. Cunefare’s testinony support the statutory requirenent
that at the time of defendant’s actions, he believed that the
victimw tness may be called to testify in the case and he
intentionally attenpted to cause that victimwitness to testify

fal sely.

13



We concl ude that the evidence presented to the jury was
sufficient to sustain the tanpering conviction.

B. Forgery Conviction

1. Background

Addi tionally, the People charged the defendant with forgery
under section 18-5-102(1)(c), C R S. (2004), for sending the
August letter to the prosecutor’s office recanting the initial
statenment of events and purporting to contain the victins
si gnat ure.

The defendant was convicted under the section of the
forgery statute that provides:

A person conmmts forgery, if, with intent to defraud,

such person fal sely nmakes, conpletes, alters, or

utters a witten instrunent which is or purports to

be, or is calculated to becone or to represent if

conpleted: . . . (c). . .[an] instrunent which does or

may evi dence, create, transfer, termnate, or

otherwi se affect a legal right, interest, obligation,
or status.

§ 18-5-102(1)(c) (enphasis added).

The question before us is whether, assum ng that the
def endant forged the victims nane on the August letter and sent
it to the District Attorney in an effort to secure dism ssal of
t he charges, such conduct constitutes forgery under the

statute. !’

1 No issue is raised here with respect to the defendant’s
intent. As a matter of law, the crinme of forgery is conplete
when the act and guilty know edge coincide with the intent to

14



2. Interpretation of Section 18-5-102

There are two questions of lawinplicit in the analysis:
the first is whether the letter is an instrunment under the
statute, and the second is whether it “does or nmay evi dence,
create, transfer, termnate, or otherw se affect a legal right,
interest, obligation, or status.” 8§ 18-5-102, C R S. (2004).

The definitions section of the statute answers the first
question for us. Specifically, section 18-5-101(9), CR S.
(2004), defines witten instrunent in part as “any paper,
docunent, or other instrunent containing witten or printed
matter or the equivalent thereof, used for purposes of reciting,
enpl oyi ng, conveying, or recording information.” See al so

People v. Avila, 770 P.2d 1330 (Col o. App. 1988) (holding that

conputerized driver’s records constitute a “witten
i nstrument”).

The second issue is the nore difficult one. The plain
| anguage of the statute refers not only to instrunents that
create a legal right but also enconpasses those that may

otherwi se affect a legal interest or status. The general

defraud. Gentry v. People, 166 Colo. 60, 441 P.2d 675 (1968).
It is not necessary that the person receiving the forged
instrument be actually defrauded to conplete the crinme. |I|d.
The fact finder may infer the intent to defraud where the

def endant passed an instrunent he knows to be false. People v.
Brown, 193 Colo. 120, 122, 562 P.2d 754, 755 (1977). \Were any
mat erial portion of the instrunent, including the nanme or
signature, is fictitious a forgery conviction nmay be sustai ned.
Id. at 122, 562 P.2d at 755.

15



assenbly has not defined legal right, interest, obligation, or
status under section 18-5-102. Because the statute is not clear
on its face, we nust turn to other tools of construction,
including legislative history.

An early version of Colorado’ s forgery statute provides
insight into what traditionally constituted the crine of
forgery. 8 40-6-1, 3 CR S. (1963). That statute presented an
exclusive list of forgery crines, including forging the seal or
handwiting of another. Id. The statute al so suggests that

fal se docunents affecting | egal proceedings nay constitute

forgery. 8

In 1971 the legislature re-codified second degree
forgery preserving several exanples that had explicitly appeared
in section 40-6-1 and dividing the offense into differing
degrees. Colo. Sess. Law 1971, ch. 121, § 40-5-103 at 434. The
1971 anendnent al so i ncluded phrases arguably intended to all ow
more flexibility in applying the statute to forgery crines.® |In

1993, the general assenbly again anmended the forgery statute

merging first and second degree forgery into the broad statute

18 “Every person who shall falsely nake, alter, forge . . . any
acquittance, release, or discharge . . . action, suit,

demand . . .~ 8 40-6-1.

19 «“TQr other valuable instrunents;” “other instrunents
representing interests;” and the phrase we deal with here:
“other instrunment which does or may . . . otherwi se affect a
legal right . . .” Colo. Sess. Law 1993, ch. 322, § 18-5-102,
1975, 1988.

16



that we interpret today. Colo. Sess. Law 1993, ch. 322,
§ 18-5-102, 1975, 1988.

Until this case, Colorado courts have dealt primarily with
forgery convictions involving negotiable instruments.?® This
| ack of guiding precedent | ed the court of appeals to concl ude
that a forgery conviction could stand only where the interest or
status contenplated relates to a financial, testanentary or

property interest. However, in People v. Mdina, 926 P.2d 149,

151 (Col 0. App. 1996), the defendant was convicted of forgery
after presenting a false prescription to a pharmacist. See al so

People v. Merchant, 238 N E 2d 724, 725 (1l1. App. 1972)

(suggesting that although pharmaci st woul d suffer no pecuniary
| oss, forged prescription “intended to cause the pharmacist to
assunme he had the right to dispense a prescription drug to the
def endant” was sufficient evidence to uphold conviction under
the Illinois forgery statute).

Al t hough no other jurisdictions have interpreted the
preci se | anguage of ‘legal right, interest, obligation, or
status,’ sone jurisdictions with statutes simlar to Colorado’ s

have concl uded that forgery should not necessarily be limted to

20 See, e.g., People v. McDonald, 53 Colo. 265, 125 P. 114 (1912)
(use of check with forged signature), Gentry v. People, 166
Col 0. 60, 441 P.2d 675 (1968) (check dated one year in future
still creates a legally enforceable obligation sufficient to
sustain forgery conviction), People v. Vesel ey, 41 Col o. App.
325, 587 P.2d 802 (1978) (filing false incone tax returns).

17



instrunments affecting pecuniary interests. 1In Evans v. State,

794 So.2d 415 (Ala. CGim App. 2000), the defendant was

convi cted of second-degree forgery for falsely conpleting
several absentee ballot applications. On appeal, the defendant
argued that because his actions were not commtted for pecuniary
gain, the forgery statute did not apply. Id. at 435. The court
of appeal s disagreed, interpreting the introductory provision of
the Al abama forgery statute to enconpass situations where the
forger forges an instrunment “which has pecuniary significance or

other value.” 1d. Because the right to vote is a valuable

| egal right, the court of appeals held the forgery statute was

applicable.? 1d. See also, People v. Gaul - Al exander, 38

Cal .Rptr.2d 176, 180 (Cal. App. 1995) (forged renoval orders
were intended to deprive a public agency of the | awful custody
of the prisoner, which constituted a tangible legal right within
t he neaning of the forgery statute).

New York prohibits a person from*“falsely mak[ing] . . . a

witten instrument [with intent to defraud] which is or purports

L I'n making its determination, the Al abama court interpreted
only the introductory provision of section 13A-9-3, Ala. Code
1975 which states “(a) A person commits the crinme of forgery in
the second degree if, with intent to defraud, he fal sely nmakes,
conpletes or alters a witten instrunment . . .” This is
virtually identical to the introductory provision of the statute
we interpret today. Although the defendant in Evans was
ultimately convicted under subsection (1)(a)(2) for “fal se
instrunment filed by a public enployee,” the court focused on the
intent to defraud rather than the formof the docunent.

18



to be, or which is calculated to becone or to represent if
conpleted[] (1) a deed, wll, codicil, contract, assignnent,
commercial instrunment, credit card . . . or other instrunent

whi ch does or may evidence, create, transfer, termnate or

ot herwi se affect a legal right, interest, obligation or status.”
N. Y. Penal Law § 170.10 (MKinney 2004). |In determ ning whether
“cloned” cellular tel ephones fit within the broad description of
forged instrunments, which is identical to Colorado’s forgery
statute, the court concluded that both the carrier and | awf ul
user of the phones have a “legal interest” in the unique nunbers

used to identify the phones. People v. Pena, 642 N Y.S. 2d 807,

810 (N. Y. Sup. . 1996). Therefore, the “cloned” cell phones

were forged instruments within the neaning of the statute. |d.
Il1linois has specifically addressed whether forged letters

have any legal effect. Although Illinois’ statute is witten

sonewhat differently than Col orado’s, both include broad, catch-

all | anguage regarding the creation of rights or obligations.

In the first case, the defendant altered a letter fromhis

personal banker to give false information on the bal ances of

several bank accounts. People v. Hagan, 583 N E 2d 494 (11I1.

1991). The letter was held to be capabl e of defraudi ng anot her
within the definition of the Illinois forgery statute because a
reasonabl e person could have relied on the information contained

inthe letter in business negotiations. 1d.

19



In People v. Miuzzarelli, 770 N.E.2d 1232 (IIl1. App. 2002),

t he def endant had been convicted of retail theft. Prior to
sentencing, the defendant sent a letter to the judge purportedly
witten and signed by the defendant’s co-worker requesting
leniency. 1d. at 1234. Under the Illinois forgery statute, a
docunent “apparently capabl e of defraudi ng anot her

includes . . . one by which any right, obligation, or power with
reference to any person or property nmay be created, transferred,
altered, or termnated.” 720 Ill. Conp. Stat. 5/17-3(c) (West
2004). The court upheld a forgery conviction based upon the
letter, rejecting the contention that only potential economc

gain is a proper focus of forgery. Mizzarelli, 770 N E. 2d at

1236. Rather, the court held that while the sentencing judge
was free to exercise discretion in sentencing the defendant, he
was bound to consider all evidence and information fromthe
parties concerning aggravation or mtigation during sentencing.
Id. The letter “could have altered his right and obligation to

i npose a proper sentence.” |d. Therefore, it was an instrunent
capable of having a |l egal effect as contenplated by the forgery
statute.

Because the reach of the statute is broad and incl udes
instrunments that affect or may affect a legal right, interest,

obligation or status, we construe the statute liberally. Even

t hough transfer of property or nonetary gain may be the nost

20



comon obj ectives of forgery, we do not conclude that our
statute is delimted by those objectives. The |anguage of the
statute does not apply only to instrunents affecting financial,
property, or legal matters but rather applies to any | egal
right, interest, obligation or status. It is a fundanental
principle of statutory construction that we nust give effect to
every word of the statute. Legal “status” is one of those
wor ds.

B-C. Application of Forgery Statute

The jury was instructed that the elements of forgery were:

1. [T]hat the defendant, 2. in the State of Col orado,

at or about the date and place charged, 3. with intent

to defraud, 4. falsely nakes, conpletes or utters a

witten instrunment, 5. which is or purports to be, of

which is calculated to becone or represent if

conpl eted an instrunent which does or may evi dence,

create, transfer, termnate, or otherw se affect a
| egal right, interest, or status.

The Peopl e presented evidence that the August letter was
aut hored by the defendant and signed by himw th the victinms
name — and further that the defendant sent it to the D strict
Attorney with the intent of securing dismssal of the assault
charges agai nst him

That evidence is sufficient to sustain a conviction for
forgery. Cunefare’'s letter to the prosecutor was intended to
defraud the prosecutor and could have affected his | egal status

as a defendant in a pending crimnal prosecution, the obligation
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of the prosecutor to pursue the assault charges, and the
interest of the victim Although a letter to the prosecutor has
no |l egal effect standing alone, this letter was clearly an
effort to influence the prosecutor and thereby inpact or affect
t he pendi ng case. Just as the judge in Mizzarelli could have
been influenced by false information in making a sentencing
deci sion, so too could the prosecutor have relied on the fal se
| etter when considering whether to dism ss the charges agai nst
t he defendant. The prosecutor has an obligation to determ ne
whet her probabl e cause exists before noving forward with a case.
|f the sole witness recants her version of events or is
reluctant to testify, the prosecutor nmay be inclined to dismss
the charges. The prosecutor would likely rely on the letter in
making this determnation. Forged letters to the prosecutor
purporting to be authored by the victimof a crime hinder the
adm ni stration of justice.
I11. Conclusion

The Tanpering statute includes an expansive definition of
victinms and wi tnesses and deli neates prohibited conduct in three
subsections. Unlike section 18-8-707(1)(b) discussed in People

v. Yascavage, No. 03SC559 (Col o. 2004), the subsection under

whi ch Cunefare was charged neither requires evidence that the
W tness or victimhas been legally sunmoned to an offici al

proceedi ng nor does it require evidence that the defendant’s
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actions are interfering wth actual testinony. 1In this case,
there was sufficient evidence that Cunefare attenpted to

i nfluence a pivotal witness to testify falsely or withhold
testi nony.

Wth respect to Cunefare’s forgery charge, section 18-5-102
is not limted to the objectives of property transfer or
nmonetary gain through the use of false instrunments. The
| anguage of the statute applies to any legal right, interest,
obligation or status - including a letter forged with the intent
to secure dism ssal of pending crimnal charges. Cunefare’s
letter to the prosecutor, although it had no i ndependent | egal
effect, was intended to inpact Cunefare’s legal status as a
defendant in a crimnal proceeding. Because the evidence
present ed agai nst Cunefare was sufficient to sustain a
convi ction under section 18-5-102, we reverse the court of
appeal s decision with regard to the forgery conviction as well.
We reinstate both the tanpering and forgery convictions and

remand to the courts of appeals for issyanceof rmandate—and

sentenecthg-—consi deration of any renaining issues.

JUSTI CE BENDER, concurs in Part I1.A , but dissents to
Part 11.B., and dissents in part to the judgnent, and

JUSTI CE MARTI NEZ joins in the concurrence and di ssent.
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JUSTI CE BENDER, concurring in Part I1.A, but dissenting to Part
I1.B., and dissenting in part to the judgnent.

The majority affirnms Cunefare’ s conviction for felony
forgery under section 18-5-102(1)(c), C R S. 2004, for falsely
witing and sending, under his wife's signature, a letter to the
district attorney claimng that his wife's previously all eged
assault charge agai nst himnever occurred. In ny view, the
pl ai n | anguage of section 18-5-102(1)(c) is ambiguous as to
whet her the forgery statute enconpasses such a letter within its
anbit. Applying traditional rules of statutory construction to
determ ne the General Assenbly’s intent, | conclude that
l[tability for felony forgery is strictly limted to those
instrunments that pertain to financial or property matters or
have | egal efficacy in and of thensel ves. Because Cunefare’s
letter to the prosecutor is clearly not one of these
instrunments, | respectfully dissent and would affirmthe
judgnent of the court of appeals on this issue.

Di scussi on

Pursuant to section 18-5-102(1)(c), a person nay be
convicted of felony forgery if, with intent to defraud, such
person falsifies a witten instrunent which is, purports to be,
or is calculated to becone or to represent a “deed, wll,

codicil, contract, assignnent, comercial instrunment, prom ssory



note, check, or other instrunent which does or may evi dence,
create, transfer, termnate, or otherw se affect a legal right,
interest, obligation, or status.” The statute thus prescribes
ei ght specific types of instrunents that qualify for forgery
l[tability. Cunefare's letter to the prosecutor does not fit

wi thin any of these types of instrunents.

The anmbiguity in the statute lies in the | anguage, “or

ot her instrunment which does or may . . . otherwise affect a
|l egal right, interest, obligation, or status.” The term
“affect” is broad in and of itself. |Its definition is nmade even

| ess precise because the General Assenbly failed to define the
terms “legal right,” “legal interest,” “legal obligation,” or
“l egal status.” \Whether the witten instrunment nust directly

affect, or indirectly affect, a legal right, interest,

obligation, or status remains anbiguous. It is equally unclear
as to whose legal right, interest, obligation, or status nust be
affected. For exanple, by influencing the district attorney to
not prosecute, a forged letter, such as Cunefare’s, could be
viewed as having indirectly affected both the outcone of the
case and the People’ s legal interest in seeking justice. Even
if the forged letter had no inpact on the People’s decision to
prosecut e because this decision rests solely within the
discretion of the district attorney, it could still be construed

as having either directly, or indirectly, affected the
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prosecutor’s | egal obligation to consider the contents of the
letter in reaching that decision. On the other hand, the letter
m ght have had no effect — direct or indirect — on the decision
to prosecute. Determ ning whether to include Cunefare’ s letter
in the types of instrunents prescribed in section 18-5-102(1)(c)
t hus becones a question of determ ning how far the undefined
terms in that statute should be stretched and to whomt hey
shoul d be appli ed.

Because a reading of the plain | anguage of section 18-5-
102(1)(c) does not resolve the anbiguity present in the statute,
it 1s necessary to consult rules of statutory construction. The
first relevant tool of statutory construction is the principle

of ejusdem generis, which enbodies the rule that “when a general

word or phrase follows a list of specific persons or things, the
general word or phrase will be interpreted to include only
persons or things of the sane type as those |isted.” Davidson

v. Sandstrom 83 P.3d 648, 656 (Colo. 2004) (quoting Black’s Law

Dictionary 535 (7th ed. 1999)).
Each of the specific types of instrunments listed in section
18-5-102(1)(c) is either an instrunment that affects a financial

or property matter, i.e., a deed, wll, codicil, comerci al

i nstrument, prom ssory note, or check, or is an instrunment that

has sone | egal effect standing by itself, i.e., a contract or



assignnent.! Here, the letter clearly does not transfer any
interest or right pertaining to financial or property matters.
Standing alone, this letter has no |l egal efficacy in and of
itself. The letter, consisting of two sinple statenents that
the all eged events never occurred, cannot be construed as having
any binding | egal effect on anyone. The letter was not part of
a required transaction of any kind and does not transfer, or
even purport to affect, any legal right or interest. At the
nost, the letter is a witten plea seeking the prosecutor’s
synpathies for a man it clainms is wongfully accused.

Even if Cunefare’s letter had in fact been witten by the
defendant’s wife, it would represent the wife’'s recantation of
her earlier allegations against the defendant. Wile it is not
uncomon for victins of domestic abuse to recant their initial
accusations before trial, it is |ikew se not uncommon for the

Peopl e to continue with prosecution under such circunstances

'l note that it is consistent with our prior Col orado case |aw
on forged instrunents to interpret section 18-5-102(1)(c) to
apply to only those instrunents that either affect financial or
property matters or denonstrate |egal efficacy in and of

t hensel ves. See, e.g., Duncan v. People, 178 Col o. 314, 497
P.2d 1029 (1972) (forged bank check); Gentry v. People, 166
Col 0. 60, 441 P.2d 675 (1968) (fal se date on bank check); People
v. MDonal d, 53 Colo. 265, 125 P. 114 (1912) (forged signature
on bank check); People v. Mralda, 981 P.2d 676 (Col o. App
1999) (forged resident alien card); People v. Avila, 770 P.2d
1330 (Col o. App. 1988) (falsified driving records). In fact,
the majority acknow edges that “[u]ntil this case, Col orado
courts have dealt primarily with forgery convictions involving
negoti able instrunents.” Myj. op. at 17 (enphasis added).




because ultimately the district attorney, and no one el se, nmakes
the deci sion whether to prosecute. The prosecutor, of course,
retains significant discretion in determ ning who to prosecute,
what crinmes to charge, and whether to request the dism ssal of

pendi ng charges. People v. Dist. Ct., 632 P.2d 1022, 1024

(Col 0. 1981) (holding that the broad nature of the prosecutor’s
di scretion generally bars the judiciary fromintervening to

limt or otherwise control it); see also People v. Sepul veda, 65

P.3d 1002, 1008 (Colo. 2003). Hence, whether a |letter such as
the one here had any effect, nmuch less a binding effect, on this
decision lies beyond our review.

Interpreting section 18-5-102(1)(c) to exclude, rather than
include, Cunefare’'s letter is also consistent with the principle
that a statute should not be interpreted in a manner that would
render another statutory provision superfluous. People v.

Terry, 791 P.2d 374, 376 (Colo. 1990). Section 18-5-104, C. R S.
2004, defines the m sdeneanor offense of second degree forgery
as the falsifying of a witten instrunent “of a kind not
described in section 18-5-102 . . . .” By creating this
“catchall” | esser offense, the General Assenbly intended for
second degree forgery to cover all witten instrunents that were
not ot herw se specified in the provisions describing the nore
serious felonious crine of forgery. By forcing the fit of

Cunefare’s letter into the class of instrunents specified in the



felony forgery statute,? the majority broadens the class of
instrunments that the General Assenbly prescribed in that statute
and thereby renders section 18-5-104, the m sdeneanor catchal
forgery statute, a nullity. The majority’s construction of
section 18-5-102(1)(c) runs afoul of the principle that the
statutory schene should be read as a whole so as not to render a
st at ut e neani ngl ess.

Furt her support for these two principles of statutory
construction, which dictate that Cunefare’ s letter be excluded
fromthe prohibition of our felony forgery statute, conmes from
the rule of lenity, a statutory construction principle which

this Court recently enbraced in People v. Thoro Products Co.,

Inc., 70 P.3d 1188, 1198 (Colo. 2003). 1In Thoro Products, we

recogni zed that it is “axiomatic that crimnal |aw nust be
sufficiently clear such that a citizen will know what the | aw
forbids” and that any anbiguity in a crimnal statute’s neaning
nmust therefore be interpreted in the defendant’s favor. |d.
The majority notes, and | agree, that section 18-5-102(1)(c) is
“not clear on its face.” Maj. op. at 15-16. That the majority

resorts to an exam nation of the statute’s legislative history

to deci pher its nmeaning shows the anbiguity present in section

2 As noted, the General Assenbly prescribed a specific class of
instrunments in section 18-5-102(1)(c), i.e., those affecting
property or financial matters or having |legal effect in and of
t hensel ves.



18-5-102(1)(c) and therefore the need to construe this statute
in favor of the defendant.® If the Court nust consult

| egislative history to determ ne the sweep of a crimnal
statute’'s proscription, then surely the ordinary citizen could
not possibly be expected to know what the statute forbids. W
shoul d, then, under the rule of lenity, construe any anbiguity
in section 18-5-102(1)(c) in favor of the accused and find that
Cunefare’s letter does not constitute felony forgery.

The majority construes an early version of our forgery
statute, ch. 111, sec. 21, 8§ 40-6-1, 1963 Colo. Sess. Laws 328-
29, to support its holding that the falsifying of a docunent
affecting a |l egal proceeding constitutes forgery. See maj. op.
at 16 (citing the statutory |anguage, “Every person who shal
fal sely nake, alter, forge . . . any acquittance, rel ease, or
di scharge . . . action, suit, demand . . .”). | disagree with
such a construction, however, because the majority | eaves out
key | anguage fromthe early statute in reaching its

interpretation. |In extracting the quoted | anguage fromthe

% For exanple, while the majority interprets the statutory term
“legal status” to apply to Cunefare’s position as a defendant in
a pending crimnal case, maj. op. at 21, it is not evident that
the General Assenbly intended such a neaning. Perhaps,
construing any anbiguities in favor of the defendant and
consistent wwth the class of instrunents specified in the
statute, i.e., those affecting financial or property matters or
having a |l egal effect in and of thenselves, the General Assenbly
intended “legal status” to refer to one’'s position as a
beneficiary, trustee, assignee, offeree, etc.
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statute, the majority does not state that the | anguage both
directly before and after the quoted | anguage refers only to
instrunments affecting financial or property matters or docunents
having | egal efficacy in and of thensel ves:

Every person who shall falsely nake, alter, forge, or
counterfeit any record or other authentic matter of a
public nature, or any charter, letters patent, deed,

| ease, indenture, witing obligatory, will, testanent,
codicil, annuity, bond, covenant, United States
treasury note or, United States bond, bank bill or
note, post note, check or draft, bill of exchange,
contract, promssory note, due bill, for the paynent
of noney or property, receipt for noney or property,
power of attorney, any warrant for the paynent of
noney at the state treasury, county order or any
account abl e recei pt, or any order or warrant or
request for the paynent of noney or the delivery of
goods or chattels of any kind, or for the delivery of
any instrunent of witing or acquittance, release, or
recei pt for noney or goods, or any acquittance,

rel ease, or discharge for any debt, account, action,
suit, demand, or other thing real or personal, or any
transfer or assurance of noney, stock, goods,
chattels, or other property whatever.

See ch. 111, sec. 21, § 40-6-1, 1963 Colo. Sess. Laws 328-29
(enphasi s added).

In ny view, this earlier statute supports the
interpretation that felony forgery is, and al ways has been,
intended to apply to only those forged instrunments affecting
financial or property matters or having |l egal effect standing
al one.

| also disagree with the majority’s statenent that the 1971

anendnents to the forgery statute included phrases, i.e., “other



i nstrunment,” which evidenced an intent “to allow nore
flexibility in applying the statute to forgery crines.” Mj.
op. at 16. The 1971 statute, which contains | anguage identical
to that at issue here in section 18-5-102(1)(c), refers to
“other instrunent,” but, as discussed above, “other instrunment”
must refer to the class of specific objects, i.e., those
affecting financial or property matters or having | egal effect
in and of thensel ves, described in the sanme statutory provision.
The 1971 anmendnents al so provided for a m sdeneanor catchal
forgery offense. Ch. 121, sec. 1, 8 40-5-104, 1971 Col o. Sess.
Laws 388, 435. As discussed, interpreting “other instrunment” to
apply to any kind of instrunment renders neani ngl ess the CGeneral
Assenbl y’s inclusion of the m sdeneanor offense.

I n describing the 1971 anendnents as recodifying the
earlier forgery statute, the majority states that the
| egi slature “preserv[ed] several exanples that had explicitly
appeared in section 40-6-1 . . . .” M. op. at 16. There is
no indication in the earlier statute that the General Assenbly
was giving “exanples” of the types of falsified instrunents for
whi ch one may be held liable for forgery. Rather, in that
statute, as in section 18-5-102(1)(c), the General Assenbly
prescri bed specific instrunents, and it is fromthis specificity
that | glean the General Assenbly’ s intent to restrict felony

forgery to falsified instrunments affecting financial or property
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matters or having legal effect in and of thensel ves.

Because the | anguage at issue here in section 18-5-
102(1)(c) has thus been used, in identical form since 1971 to
define the types of instrunents for which a defendant may be
held crimnally liable for felony forgery, see ch. 121, sec. 1
8§ 40-5-103, 1971 Colo. Sess. Laws 388, 434-35, it is instructive
that our prior case |law concerning this statute has invol ved
only those instrunments affecting financial or property matters
or documents denonstrating | egal efficacy in and of thenselves.?

Lastly, | note that while the majority relies heavily on
cases fromother jurisdictions in support of its broad reading
of our forgery statute, in ny view these cases are inapposite to

our inquiry because, except for People v. Pena, 642 N.Y.S. 2d 807

(N.Y. Sup. &. 1996), they involve statutes with | anguage

significantly distinct and different from section 18-5-

“* Wiile the majority indicates that the case of People v.

Medi na, 926 P.2d 149 (Col o. App. 1996), signified a broadening
of the type of instrunents that Col orado courts woul d consi der
for forgery purposes, maj. op. at 17, the issue in that case
concerned a proportionality review of the defendant’s sentence.
Further, although the defendant there had been convicted of
forgery for falsifying a prescription for a controlled

subst ance, that case, in ny view, did not broaden the class of
instrunments subject to felony forgery liability. Rather,
because a prescription for a controlled substance would entitle
the hol der to receipt of a good, this case reinforces the
interpretation that felony forgery applies to only those
instrunments affecting financial or property matters or having

| egal efficacy in and of thensel ves.
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102(1)(c).> See also maj. op. at 17 (stating that “no other
jurisdictions have interpreted the precise | anguage of ‘I egal
right, interest, obligation, or status’”). \Wile the |anguage
of the New York forgery statute is simlar to section 18-5-
102(1)(c), Pena is inapposite because the instrument at issue in
that case, i.e., a cellular telephone altered to use a false
billing nunber, necessarily possesses |legal efficacy in and of
itself. See Pena, 642 N.Y.S. 2d at 810 (“the nunbers allow the
carrier properly to bill the user”). The Pena court’s
conclusion that such an instrunent fits within the proscription
of the forgery statute does not, in ny view, support the

inference or proposition that a letter such as Cunefare’'s, i.e.,

an instrument with no | egal effect standing al one, should al so

® See Evans v. State, 794 So.2d 415 (Ala. Crim App. 2000)
(interpreting statutory | anguage simlar to our section 18-5-
102(1)(d), CRS. 2004, i.e., involving public records or
instrunments, as opposed to the | anguage at issue here in section

18-5-102(1)(c)); People v. Hagan, 583 N. E.2d 494 (IIll. 1991);
People v. Miuzzarelli, 770 N E. 2d 1232, 1234 (1l1. App. C. 2002)
(under Illinois forgery statute, “To establish the offense of

forgery, the State nust prove that a defendant (1) had an intent
to defraud; (2) know ngly nade or altered a docunent; (3) did so
in such a manner that the docunent purported to have been nade
by another; and (4) that the docunent was apparently capabl e of
defraudi ng another”); People v. Merchant, 283 N E.2d 724 (111.
App. & . 1972). See also People v. Gaul - Al exander, 38 Cal.
Rptr. 2d 176, 178-79 (Cal. C. App. 1995) (under California
forgery statute, a person is guilty of forgery if: “(1) ‘with
intent to defraud, [he or she] signs the nanme of another person
: knowi ng that he or she has no authority so to do’; (2)
‘fal sely nmakes, alters, forges, or counterfeits,’” any of a |long
list of witings; (3) forges the handwiting of another; (4)
attenpts to pass any of the above; or (5) falsifies a judgnent
or a record which is by |Iaw evidence”).
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be so included.

Parenthetically, | note that limting section 18-5-
102(1)(c) to only those instruments affecting financial or
property matters or having |legal efficacy in and of thensel ves
is consistent with the interpretation of this statute by the

court of appeals. See People v. Cunefare, 85 P.3d 594, 597

(Col 0. App. 2003). Wiile the majority characterizes the court
of appeals’ holding as stating that a forgery conviction my
stand only where the contenplated interest or status relates to
a “financial, testanentary or property interest,” maj. op. at
17, it omts the court of appeals’ conplete holding that the
instrunment nust relate to a “financial, testanentary, rea

property, personal property, or privilege interest.” Cunefare,

85 P.3d at 597 (enphasis added). A “privilege interest” is

sonet hing having legal effect in and of itself. See Black’s Law

Dictionary 1234 (8th ed. 2004) (defining “privilege” as a
“special legal right . . . [that] grants soneone the |egal
freedomto do or not to do a given act”).

When faced with the anbiguity presented in section 18-5-
102(1)(c), our precedent and traditional rules of statutory
construction require us to interpret the statute in a manner
that does not create crimmnal liability for felony forgery for
all forged instrunents. The General Assenbly |listed specific

types of instrunents for which a defendant may be held liable
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for felony forgery, and Cunefare’'s letter is not one of them
| am authorized to state that JUSTICE MARTINEZ joins in

this concurrence and di ssent.
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