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No. 03SC775 — People v. Mickle; multiple convictions, identical
evi dence, consecutive/concurrent sentencing

The Suprenme Court holds that, in cases where the sane
evi dence may support nultiple convictions, concurrent sentencing
under section 18-1-408(3), C. R S. (2004) is not mandatory unl ess
mul ti pl e convictions nmust necessarily have been rendered on the
basis of the sane evidence. Jermaine Mickle, the defendant,
all eged that the trial judge inproperly inposed consecutive
sentences for two convictions rendered agai nst hi m because the
two convictions may have been based on the sane evi dence.

Rel yi ng on People v. Page, 907 P.2d 624 (Col o. App. 1995), the

court of appeals held that the two convictions may possibly have
been rendered on the basis of identical evidence; and therefore,
the trial court should have inposed concurrent sentences. The
Supreme Court finds that Page is incorrect and conflicts with

People v. Qureshi, 727 P.2d 45 (Col o. 1986). Therefore, the

Suprenme Court overrul es Page and reverses the court of appeals’

opi ni on bel ow.
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At issue here is the trial court’s discretion under section
18-1-408(3), C R S (2004), to inpose consecutive sentences on a
def endant who is found guilty of multiple convictions involving
a single victimwhen the convictions may be based on identical
evi dence. The People challenge the court of appeals’ decision
bel ow vacating the trial court’s consecutive sentencing of the
def endant, Jernmai ne Miuckle, and remanding the case to the trial
court for the inposition of concurrent sentences. People v.
Muckl e, No. 95CR1028, slip op. at 1 (Col 0. App. 2003) ( not
selected for official publication).

Traditionally, the trial court has broad discretion at
sentencing. Al though section 18-1-408(3) inposes sone
restrictions on the trial court’s discretion, it does so only
when nmultiple convictions involving a single victimare returned
and it is clear that they were based on identical evidence.
Because the evidence in this case supports the trial court’s
finding that the two convictions returned agai nst Mickl e
corresponded to two separate acts, we affirmthe trial court’s
exercise of its sentencing discretion and reverse the court of
appeal s.
| . Facts and Procedural History

The facts surrounding the shooting in this case were
contested at trial. Three eyewtnesses testified that Mickle

arrived at an apartnent to sell drugs. Two nen, Derrick Davis



and Theopolis Hendrix, who are the victins in this case, were in
t he apartnment when Muckle arrived. Two wonen were present when
Muckl e arrived and throughout nost of the evening. Over the
next several hours, Mickle stayed in the apartnment while Davis
and Hendrix went on an errand and |ater returned to the
apartnment. Soon after their return, Mickle canme to suspect them
of stealing his car stereo speakers. At that point, Mickle
reportedly becane angry, drew a gun and shot a warni ng shot at
Hendri x, at which point both wonen fled the apartnent.
According to Hendrix, Mickle continued shooting at Hendrix and
Davis, killing Davis and woundi ng Hendri x.

Muckl e’ s testinmony differed significantly fromthe
eyew tness testinony given by the two wonen and Hendri x that
Muckl e pul l ed out a gun and began shooting. In contrast, Mickle
testified that although he suspected Hendri x and Davis of
stealing his car stereo speakers, he was not angry about the
suspected theft. Instead, Mickle testified that Davis pointed a
gun at Muckle in an attenpt to rob him that both Davis and
Hendri x physically assaulted him that Mickle feared for his
life, that he struggled for the gun and in the course of the
struggle the gun discharged multiple tinmes, and that sonehow
Muckl e gai ned possession of Davis’ gun and began shooting out of
self defense. Mickle stated that he was not aimng the gun, but

was nerely trying to escape from a dangerous situation.



In his first trial, Mickle was convicted of first degree
murder of Davis in violation of section 18-3-102(1)(a), 8B
C. RS (1995), attenpted first degree nmurder of Hendrix in
viol ation of section 18-2-101(4), 8B C R S. (1995), and first
degree assault of Hendrix in violation of section 18- 3-
202(1)(a), 8B C R S. (1995). Mickle was sentenced to life
i nprisonment w thout parole for the first degree nurder
conviction as to Davis, thirty-two years on the attenpted first
degree murder conviction as to Hendrix, and twenty years for the
first degree assault conviction as to Hendrix. However,
Muckl e’ s convictions were reversed on appeal, and the case was

remanded for a newtrial. People v. Mickle, No. 96 CA1369, slip

op. at 1 (Colo. App. 1998)(not selected for official
publ i cation).

Al t hough the circunmstances of the shooting and the timng
of the shots were disputed at trial, it was undisputed that
Muckl e shot Hendrix tw ce, once in the abdonmen, and once in the
arm Forensic evidence indicated that the two shots were |ikely
fired while Hendrix was in two different positions. There was
evidence that the first shot to the abdonen was fired while
Hendri x was seated, and the second shot to the armwas fired
whil e Hendrix was noving away from Muckle in an attenpt to reach

t he door.



At the second trial, the People did not specify which of
Hendri x’s two bull et wounds corresponded to the attenpted nurder
charge and which fornmed the basis of the assault charge.

The jury acquitted Miuckl e of the first degree murder charge
under section 18-3-102(1)(a), 8B C.R S. (1995), as to Davis, but
convicted himof attenpted second degree nurder of Hendrix, in
vi ol ation of section 18-2-101(4), 8B C R S. (1995), and first
degree assault of Hendrix in violation of section 18-3-
202(1)(a), 8B C R S. (1995). Muckl e took a second appeal,
chal l enging the two convictions he received for shooting
Hendri Xx.

On appeal of the second trial verdict, the court of appeals
reversed both the attenpted second degree nmurder and first
degree assault convictions as to Hendrix after finding that the
trial court had erred in not giving a heat-of -passion

instruction. People v. Mickle, No. 00CA0536, slip op. at 1

(Col 0. App. 2001)(not selected for official publication).

Inits remand order, the court of appeals held that the
prosecution could elect either to retry the defendant for
attenpted second degree nurder and first degree assault, or to
ask the trial court to enter judgnents of conviction for heat-
of - passi on mansl aughter section 18-3-104(1)(c), 8B C R S.

(1995), and first degree assault after provocation under section

18-3-202(2)(a), 8B C.R'S. (1995). Id., at 6.



On remand, the prosecution chose to ask the trial court to
enter convictions of heat-of-passion mansl aughter and first
degree assault after provocation instead of retrying the
def endant, and asked the trial court to inpose consecutive
sentences. Defense counsel raised the argunment that concurrent
sentencing was appropriate in this case because the jury’'s
verdi ct was anbi guous.

In response, the trial court found that in this case,

there’s not identical evidence. There's one event

when [the victimis] seated on the couch, another

di stinct event when he's |eaving, attenpting to flee.

These are not the sane acts. The evidence is not

identical. The court recalls that the evidence, even

t hough it was conflicting, indicates nore than one act

to support the two charges and allows the Court to

I npose consecutive sentences.

The trial court then inposed consecutive terns of six years
for heat-of - passi on mansl aughter and ei ght years for first
degree assault. Mickl e appeal ed the sentencing deci sion,
arguing that the trial court should have inposed concurrent
sent ences because the jury may have found himguilty of the two
of fenses based upon identical evidence on the theory that the
two shots were not sufficiently distinct, but were part of a
si ngl e inpul se.

On Muckle’s third appeal, the court of appeals agreed that

concurrent sentences were required under section 18-1-408(3)

since the jury may have convicted Mickle of two offenses on the



basis of identical evidence. The court of appeals reasoned that
the prosecution’s failure to specify which shot corresponded to
whi ch charge created the danger that the jury could have
convicted Muckle twice for the same act or series of acts since
the jury could have used the shot to the abdonen as the basis of
both the attenpted nurder and the assault convictions.
Accordingly, the court of appeals found that the possibility
that the jury had returned multiple convictions on the basis of
t he sane evidence prohibited consecutive sentences under section
18- 1-408(3).

We granted certiorari to consider whether the court of
appeal s erred when it concluded that concurrent sentences were
requi red because the jury m ght have based its guilty verdicts
on identical evidence. W find that the court of appeals did
err, and we reverse.

1. Analysis

We review the trial court’s decision under an abuse- of -

di scretion standard. “It is well-settled |law that the sentencing
of a defendant is within the sound discretion of the trial court
and wil|l not be overturned on appeal absent an abuse of that

di scretion.” People v. Pineda, 40 P.3d 60, 68 (Colo. App. 2001).

Furthernore, the standard for abuse of discretion is satisfied
“if the trial court's ruling is manifestly arbitrary,

unr easonabl e, or unfair.” Id. at 63.



Section 18-1-408(3) states in relevant part:

When two or nore offenses are charged as required by

subsection (2) of this section and they are supported

by identical evidence, the court upon application of

the defendant nay require the state, at the conclusion

of all the evidence, to elect the count upon which the

i ssues shall be tried. If nore than one guilty verdict

is returned as to any defendant in a prosecution where

multiple counts are tried as required by subsection

(2) of this section, the sentences inposed shall run

concurrently; except that, where nultiple victins are

i nvolved, the court may, within its discretion, inpose

consecutive sentences.

Thus, the defendant has a right under the statute to
request that the trial court force the prosecution to el ect by
speci fying which acts correspond to which charges. Upon a
proper notion by the defendant, the trial court has discretion
to require the prosecution to elect. Section 18-1-408(3) states
in part “the court upon application of the defendant may require
the state” to elect. 818-1-408(3), C R S. (2004) (enphasi s
added) .

If no election is nade before the case is given to the jury
and nmultiple convictions are returned, the statute gives the
trial court the discretion to decide whether to inpose
consecutive or concurrent sentences if the evidence is not
identical. Therefore, the trial court has another opportunity

to review the evidence and determ ne whet her there was identical

evi dence.



We hold that the nmere possibility that the jury nay have
relied on identical evidence in returning nore than one
conviction is not sufficient to trigger the mandatory concurrent
sentencing provision. There is no indication that the jury in
this case relied on the sane evidence to convict Mickle of two
of fenses in the shooting of Hendrix. The defendant clains that
the prosecution asserted in closing argunent that the sane
evi dence supported both the first degree assault and the
attenpted first-degree nurder charge. Qur review of the record
rebuts that claimand shows that the prosecution did not nmake
such an argunent. Nor was there a jury instruction to that
effect.

At sentencing, the trial court specifically considered and
rejected Muckle’s argunent that the convictions were based on
i dentical evidence. Under the abuse-of-discretion standard, an
appel l ate court nust affirmthe trial court’s decision if there
is any evidence in the record to support the trial court’s
findi ng.

The question on appeal then becones whether there is any
evi dence to support the trial court’s finding that separate acts
support each of the two convictions. Although the facts were
di sputed at trial, forensic evidence and Hendri x’s own testinony
supported the trial court’s finding that the two acts were

sufficiently separate to justify consecutive sentencing. The



forensic evidence indicated that the first bullet hit Hendrix in
t he abdonmen while he was seated and the second bullet hit
Hendri x in the back of his armwhile he was novi ng away from
Muckl e. Thus, the shots were sufficiently distinguishable from
each other so as to formthe basis of the two counts.

W interpreted section 18-1-408(3) in a case with simlar

facts in People v. Qureshi, 727 P.2d 45 (Colo. 1986). In

Qureshi, the jury convicted the defendant of nultiple counts,
and the trial court inposed consecutive sentences after
rejecting the defendant’s contention that section 18-1-408(3)
requi res concurrent sentencing.

This court found that the defendant comnmtted two separate
acts, and that the acts were separated by tine and pl ace.
Qureshi, 727 P.2d at 47. W agreed with the trial court’s
finding that the defendant’s attenpted blow to the victins
throat or heart could have been fatal and thus nmay have forned
the basis for Qureshi’s conviction of attenpted mansl aughter
while the earlier stab to the victim s abdonen coul d have been
the basis for the assault conviction.

W held in Qureshi that the trial court’s “traditional
di scretion to inpose either consecutive or concurrent sentences,
depending on the gravity of the accused s crim nal conduct,

remai ns i ntact under section 18-1-408 if the trial court finds

that the multiple counts are not supported by identical
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evidence.” Qureshi, 727 P.2d at 47 (enphasis added). Thus, the

trial court loses its traditional sentencing discretion under
section 18-1-408(3) only if the evidence supports no other
conclusion than that the charges are based on identical
evi dence.

In reversing the trial court’s ruling in Mickle s case, the
court of appeals did not rely on Qureshi, or even cite it, but

instead relied on People v. Page, 907 P.2d 624 (Col o. App.

1995). I n Page, the defendant was charged wi th shooting two
wonen who were jogging together; and, nore specifically,
shooting each victimonce in the head and once in the chest.
Thus, as to each victim Page was charged with attenpted first
degree murder and first degree assault giving rise to four
charges against him two as to each victim The trial court
found that there was sufficient evidence in the record to
support two separate acts since the shot to the head and the
shot to the chest as to each victimwere sufficiently separated
by tinme and the | ocation on each victim s body.

| n Page, the court of appeals enployed a different analysis
from Qureshi, finding that although the two shots as to each
victimhad been distinct acts, at trial “evidence of both shots
at each victimwas used to support both the assault and the
attenpted nmurder charges related to each.” Page, 907 P.2d at

637. Because the multiple convictions rendered by the jury may

11



have resulted fromthe jury’s reliance on identical evidence,
the court of appeals reversed the trial court and renmanded the
case with directions to i npose concurrent sentences.

The court of appeals in the case now before us found that

Muckl e’ s case was simlar to Page in ternms of both the charges

submtted to the jury, and the factual scenario evaluated. The
court of appeals, applying Page instead of Qureshi, concluded
t hat Muckl e’ s convictions coul d have been obtained on the basis
of identical evidence; and therefore, the trial court was
required to sentence Miuckl e to concurrent sentences.

Page is inconsistent with Qureshi and its interpretation of
section 18-1-408(3), and we now overrule Page and reaffirm

Qureshi. Page fails to give proper deference to the trial

court’s sentencing discretion. W acknow edge that under the
facts in Qureshi, the jury m ght have returned the two

convi ctions based on identical evidence. However, the nere
possibility that identical evidence supported the two
convictions is not enough to take away the trial court’s
traditionally broad discretion at sentencing. It is only when
the evidence wll support no other reasonable inference than
that the convictions were based on identical evidence that a
sentencing court nust find that the defendant is entitled to

concurrent sentences. In all other cases, the trial court

12



retains its discretion and its sentencing decision nmust be
uphel d unless the trial court abused its discretion.
I11. Conclusion

Accordingly, we reverse the judgnment of the court of
appeals and direct it to return the case to the district court

for reinstatenent of Mickl e's consecutive sentences.
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