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03SC690, People v. Abiodun. Crimnal law, former jeopardy.

The Peopl e sought review of the court of appeals’

j udgment in People v. Abiodun, 87 P.3d 164 (Col o. App.

2003), vacating both of the defendant’s convictions for
possession of a controlled substance. The jury returned
guilty verdicts, and the district court entered separate
j udgnents of conviction, on two counts of possession and
two counts of distribution, as proscribed by section 18-18-
405 of the revised statutes. One set of convictions for
possession and distribution arose fromthe defendant’s
conduct on each of two separate occasions, six days apart.
The court of appeals vacated the defendant’s convictions
for possession, holding that possession and distribution on
each occasion were commtted as part of the sane
transaction and nerged.

The suprenme court held that because section 18-18-405
defines a single offense, and because the evidence at trial

did not support a finding that the defendant commtted the
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of fense defined by section 405 nore than once on either
occasion, two convictions for the defendant’s conduct on
each occasion violated the double jeopardy clause. The
suprene court therefore affirmed the judgnment of the court

of appeal s vacating the convictions for possession.
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The Peopl e sought review of the court of appeals’

j udgment in People v. Abiodun, 87 P.3d 164 (Col o. App.

2003), vacating both of the defendant’s convictions for
possession of a controlled substance. The jury returned
guilty verdicts, and the district court entered separate

j udgnents of conviction, on two counts of possession and
two counts of distribution, as proscribed by section 18-18-
405 of the revised statutes. One set of convictions for
possession and distribution arose fromthe defendant’s
conduct on each of two separate occasions, six days apart.
The court of appeals vacated the defendant’s convictions
for possession, holding that possession and distribution on
each occasion were commtted as part of the sane
transaction and nerged.

Because section 18-18-405 defines a single offense,
and because the evidence at trial did not support a finding
that the defendant commtted the offense defined by section
405 nore than once on either occasion, two convictions for
t he defendant’ s conduct on each occasion violated the
doubl e jeopardy clause. The judgnment of the court of
appeal s vacating the convictions for possession is

therefore affirned.



l.

The defendant was charged with separate counts of
possession and distribution of a schedule Il controlled
substance, as proscribed by section 18-18-405(1)(a), 6
C.R S. (2000), for his conduct on June 21, 2001; and with
separate counts of possession and distribution for his
conduct on June 27, 2001. The jury returned guilty
verdicts on all four counts, and the district court entered
j udgnent on each and sentenced the defendant to four,
concurrent four-year terns in the Col orado Departnent of
Corrections.

The uncontradi cted evidence at trial indicated that on
June 21, a paid police informant called the defendant’s
residence to arrange to buy cocaine. The informant spoke
over the tel ephone with the defendant’s wi fe and arranged
the deal. When the informant arrived at the defendant’s
apartnment that afternoon, he was told by the defendant’s
wi fe that he would have to wait for the defendant’s return
When the defendant arrived, he spoke with his wife, drove
away, and returned about ten mnutes later. Shortly
thereafter, the informant cane out, told a waiting officer
that he had nmade the purchase, and turned over a quantity
of crack cocaine to the officer. On June 27, the sane

i nformant arranged anot her transaction, and along with an



undercover officer, nmet the defendant in a parking |ot.
| medi ately after producing a bag of crack cocaine, the
def endant was arrest ed.

The defendant testified on his own behal f, admtting
the sales and asserting an affirmative defense of duress.
The defendant testified that on both occasions he was
acting at the request of his wife, who was a drug addi ct
and who had been threatened by the informant. He testified
that on June 21, when his wife asked himto procure the
drugs, he left, returned hone with them and gave themto
his wife, who handed themto the informant. He testified
that on June 27, his wife again requested that he obtain
drugs, which he did, and within thirty mnutes of returning
home, he drove to the parking lot to conplete the
transacti on.

Al though it rejected the defendant’s other assignnents
of error, the court of appeals held that where possession
and distribution were commtted during the sane transaction
and the sane tinme period, and where the defendant’s
possessi on was necessary and incidental to his act of
di stribution, convictions for both offenses nust nerge.
Because it concluded that the only evidence of the
def endant’ s possession was that he acquired the drugs from

athird party for distribution to the informant, it ordered



t he defendant’ s separate convictions for possession to be
vacat ed.
We granted the People’s petition for a wit of
certiorari.
.
Subject to constitutional limtations, it is the
prerogative of the legislature to define crines and

prescribe punishnents. Sanabria v. United States, 437 U S.

54, 69-70 (1978): Wel | haf v. People, 105 P.3d 209, 215-20

(Col 0. 2005); Martinez v. People, 69 P.3d 1029 (Col o.

2003). Wile the double jeopardy clauses of both the
federal and state constitutions® protect an accused from
(among other things) nmultiple punishnents for the sane
of fense, this aspect of the constitutional limtation
actual ly enbodies a concern for the separation of
governnmental powers and manifests nore as a rule of
construction than a limtation on the authority of the

| egi sl ature. See Mssouri v. Hunter, 459 U S. 359, 368-69

(1983); Walen v. United States, 445 U.S. 684, 688 (1980):

Boulies v. People, 770 P.2d 1274, 1278-79 (Colo. 1989). As

|l ong as the general assenbly makes clear its intent to
puni sh the sane offense with nore than one conviction and

sentence, it is not constitutionally prohibited from doing

1 U S Const. anend V: Colo. Const. art. Il, § 18.



so. See M ssouri v. Hunter, 459 U S. at 368-69; Bouli es,

770 P.2d at 1278-79.

By the sane token, precisely because it is the
| egislature’s prerogative to define crinmes and prescribe
puni shnments, an accused may not be convicted nore than
once, even where there would otherwi se be no constitutional
i npedi nent to doing so, unless the |egislature has chosen
to permt it. In this jurisdiction, an accused may not be
convicted of two offenses if one is included within the
other, 8 18-1-408(1)(a), C R S. (2004); and an offense is
so included if it is established by proof of the sane or
less than all the facts required to establish the
comm ssion of the other § 18-1-408(5)(a). W have on
numer ous occasions referred to this standard as the

“statutory elenents test,” or the “Bl ockburger test,”

equating it with the test devel oped in Bl ockburger v.

United States, 284 U S. 299, 304 (1932), as a neans of

assessi ng whet her separate statutory offenses wll be
considered the sanme in applying the constitutional
protection agai nst being twce placed in jeopardy for the

sane offense. See Meads v. People, 78 P.3d 290 (Col o.

2003) .
Logically prelimnary to the question whether one

offense is the sane as or included within another, is the



gquestion whether the legislature intended to create two
separate offenses at all. It is the legislature s choice
to treat a course of conduct, or various acts that it
considers to be related in time, nature, or purpose (or in
any other way) as one or as nore than one offense. See

People v. WIllianms, 651 P.2d 899, 903 (Colo. 1982) (citing

Sanabria, 437 U S. at 69-70). For a host of reasons,
including not only its assessnment of the appropriateness of
mul ti pl e puni shments but al so the practical consequences of
requiring that simlar or related acts be distinguishable,
the legislature may very well choose to define a series of
acts, related along a continuum of conduct or notivated by
a single objective, for exanple, as a single crime.? E.g.,

Prince v. United States, 352 U S. 322 (1957) (Congress’

prerogative to proscribe the robbing of a federal bank and
merely entering with the intent to rob it, as the sane

crine).

2 Al though not specifically defining the term the Supremne

Court, in cases involving nore than one violation of a
single statute, has referred to “the offense which the
| egi slature intended to create,” as the “unit of
prosecution,” see Ladner v. United States, 358 U S. 169
(1958); Bell v. United States, 349 U. S. 81 (1955); see al so
Note, Twice in Jeopardy, Yale L.J. 262, 313 (1965), and has
held that “once Congress has defined a statutory offense by
its prescription of the ‘allowable unit of prosecution

that prescription determ nes the scope of protection
afforded by a prior conviction or acquittal.” Sanabri a,
437 U.S. at 70 (citations omtted).




Where the general assenbly proscribes conduct in
di fferent provisions of the penal code and identifies each
provision with a different title, its intent to establish
nmore than one offense is generally clear. Unless all of
the el enments of a separately-designated of fense are
i ncl uded anong the el enments of another, and therefore the
one is considered the sane as, or included within, the

ot her, see Bl ockburger, 284 U S. at 304, a l|legislative

intent to permt separate punishnents for each can be

presuned. See Al bernaz v. United States, 450 U. S. 333,

341-42 (1981); see, e.g., Meads, 78 P.3d at 291-92 (holding

that where theft and aggravated notor vehicle theft were
proscribed by different statutes and the latter was not
included within the fornmer, the defendant could suffer
convictions of both). Were, however, a nunber of acts are
joined as a disjunctive series, in a single sentence,

w thout any attenpt to differentiate them by nanme or other
organi zational device, a legislative intent to permt
separate convictions and sentences for each enunerated act
is not so readily apparent and nust be ascertained, if at

all, by other aids to statutory construction.



In 1981, the general assenbly adopted a version of the
Uni form Control | ed Substances Act,® joining in a single
proscription an entire range of conduct potentially
facilitating or contributing to illicit drug traffic. See
8§ 18-18-105, 8B C R S. (1986) (re-designated 8§ 18-18-405, 6
C.RS. (2000), as applicable here). In addition to the
know ng, unauthorized manufacture, dispensing, sale,
di stribution, and possession of a controlled substance, the
sanme provision also prohibits possessing with an intent to
do any of these things, as well as inducing, attenpting to
i nduce, and conspiring with another to do any of them The
entire range of conduct is crimnalized in a single

subsection® of a statute entitled sinply, “Unlaw ul

3 Forty-eight states (including Col orado) have now adopted
sonme version of the Uniform Controll ed Substances Act.
Uni form Control | ed Substances Act, 9 UL.A 1 (1997). The
prefatory note nmakes clear that the Uniform Act “was
designed to conplenent the federal Controlled Substances
Act, which was enacted in 1970,” and to “maintain
uniformty between the |laws of the several States and those
of the federal governnent.” Id.
4 As applicable to the defendant’s convictions in this case,
subsection 405(1)(a) provided:
Except as authorized by part 3 of article 22 of
title 12, CRS., or by part 2 or 3 of this
article, it is unlawful for any person know ngly

to manufacture, di spense, sel |, di stribute,
possess, or to possess W th i nt ent to
manuf acture, dispense, sell, or distribute a
controlled substance; or induce, attenpt to
i nduce, or conspire wth one or nore other
per sons, to manuf act ur e, di spense, sel |,

distribute, possess, or possess with intent to



di stribution, manufacturing, dispensing, sale, or
possession.”

The one-sentence proscription is structured as a
series of acts, with reference to the sane controlled
subst ance and governed by a commobn nens rea. The acts
chosen for specific inclusion are not thenselves nutually
excl usive but overlap in various ways and cover a conti nuum
of conduct fromthe production of a controlled substance to
its delivery to another person, under any of a nunber of
circunstances. All but “possess” are statutory terns of
art, see § 18-18-102, 6 C R S. (2000), describing regul ated
activities, and their inclusion as a group serves to make
clear that they, along with possession (virtually al ways
precedi ng, acconpanying, or follow ng them are
crimnalized, except as otherw se authorized by statute.

The remai nder of this multi-paragraph section is
devoted entirely to the appropriate sentence for violation
of this proscription. At all tinmes applicable to these
crinmes, a sentence was determ ned by the kind of drug
i nvol ved and the defendant’s history of drug convictions.

Wth one exception, which resulted from an anendnent

manuf acture, dispense, sell, or distribute a
control | ed substance.

10



subsequent to adoption of the statute,® the defendant’s
sentence required by the statute is in no way dependent
upon the particular enunerated act or acts he is found to
have commtted. Wth regard to the nore serious violations
(i nvol ving schedule | and Il controlled substances and the
substance flunitrazepan), mandatory m ni nrum sentences are
further dictated by the quantity of drugs involved, see §
401(2.5)(b) and (3)(a); and the quantities of drugs
involved in nmultiple violations over a six-nonth period can
be aggregated for purposes of calculating a mandatory

m ni mum sent ence.

Not hing in the specific | anguage of the statute or the
history of its enactnent suggests an intent to create a
separate offense for each proscribed act. On the contrary,
t he scope and structure of the proscriptive provision,

conbined with sentencing provisions differentiating

° Under limted circunstances, the statute provides for a
mtigated punishnent for qualifying defendants, who are not
shown to have conm tted anything nore than sinple
possession of a limted quantity of particular controlled
substances. As we noted in Patton v. People, 35 P.3d 124,
130 (Col 0. 2001):

Section 18-18-405(2)(a)(l) initially categorized

possession as a class 3 felony. See ch. 71, sec.

1, 818-18-405, 1992 Colo. Sess. Laws 324, 356.

In 1994, the section was anended as part of an

omi bus crinme bill to punish possession as a |ess

serious offense. The legislators were primarily

addr essi ng possession for personal use. See ch.

287, sec. 24, 8§ 18-18-405, 1994 Colo. Sess. Laws

1714, 1723.

11



puni shnents on the basis of the quantum of drugs (rather
than the act) involved, strongly points to the creation of
a single crine, the gravanen of which is preventing the
unaut hori zed delivery of a “particular quantity of a

particul ar contraband substance.” See Lopez v. State, 108

S.W3d 293, 299 (Tex. Crim App. 2003). Rather than
conpl etely separate offenses, the statute strongly suggests
an intent to “crimnalize successive stages of a single

undertaking,” see United States v. Mendoza, 902 F.2d 693,

697 (8th Cr. 1990), “enconpass[ing] every act and activity
which could lead to the proliferation of drug traffic,” see

United States v. Gonmez, 593 F.2d 210, 213 (3d Cr. 1979).

The Supreme Court has noted that even a manifest
pur pose of Congress to proscribe | esser or internedi ate
acts along a continuum | eading to an ultimte undesirable
result does not indicate that it intended also to pyramd

the penalties. See Prince, 352 U S. 322. \Were Congress

proscri bed both the entry into a federal bank with the
intent torob it, and the robbery itself, the Supreme Court
considered it a fair inference that the unlawful entry
provi sion was inserted to cover the situation in which the
robbery is frustrated before conpletion, and to permt
conviction the sane as if it had been conpleted — not to

puni sh separately both an entry and a subsequent robbery.

12



Id. at 326-29. Simlarly, other jurisdictions with
statutes derived fromthe Uniform Act have concl uded t hat
acts internediate to the unlawful delivery of a quantity of
drugs, although individually proscribed, were intended to
constitute the comm ssion of the sanme crine. See, e.qg.,
Lopez, 108 S.W3d at 297 (“All of these nethods are points
along a continuumin the line of drug distribution, from
its original manufacture until its physical delivery to the
ultimate consuner. Thus, no matter where the actor and his
i ndi vi dual baggie, brick, or rock of cocaine is apprehended
al ong that continuum the actor may be prosecuted under
Section 481.112.").

Al t hough there may be no cl ear consensus about the
reach of a single transaction, or the precise circunstances
in which the comm ssion of an enunerated act could
constitute a successive unit of prosecution, a substanti al
nunber of federal circuit courts of appeal have held that
i ndi vi dual acts proscribed by the federal statute,
occurring as part of the sanme transaction, or proved by the

sanme evidence, nerge into a single crime. United States v.

Rodri guez- Cardona, 924 F.2d 1148, 1159 (1st GCr. 1991);

Mendoza, 902 F.2d 693; United States v. Carcaise, 763 F.2d

1328, 1333 (11th Cr. 1985); United States v. Gonez, 593

F.2d at 213; United States v. Hernandez, 591 F.2d 1019,

13



1021-22 (5th Cr. 1979); United States v. Oropeza, 564 F. 2d

316, 323-24 (9th Gr. 1977); United States v. Odivas, 558

F.2d 1366, 1368 (10th Gr. 1977); United States v. Curry,

512 F.2d 1299, 1305 (4th Cir. 1975).°

We have al so concluded, in other contexts, that by
joining alternatives disjunctively in a single provision of
the crimnal code, the |egislature intended to describe
alternate ways of commtting a single crinme rather than to

create separate offenses. See, e.g., Wellhaf, 105 P.3d

209 (demarcating intimte parts with disjunctive “or” in
definition of “sexual contact” did not evidence intent to
create multiple offenses of sexual assault on a child);

Peopl e v. Viduya, 703 P.2d 1281, 1292 (Col o. 1985)

(defining vehicul ar hom ci de as causing death while
operating notor vehicle either recklessly or while under
the i nfluence does not create separate offenses); People v.

Hol mes, 129 Col 0. 180, 268 P.2d 406 (1954) (using the

disjunctive “or” in the burglary statute created alternate
ways of commtting burglary rather than two separate

of fenses); Wight v. People, 116 Col o. 306, 181 P.2d 447

® I'n Mendoza, 902 F.2d at 693, the court noted that although
several circuits had found that a defendant was protected
merely frommultiple sentences, rather than multiple
convictions, the view that a second conviction by itself is
harm ess has been rejected by the Suprene Court in Ball v.
United States, 470 U S. 856 (1985). See al so People v.

Lowe, 660 P.2d 1261, 1269-71 (Colo. 1981).

14



(1947) (enunerated acts of falsely nmaking, altering,
forging, counterfeiting or uttering a check or draft
indicate alternate ways of commtting the single offense of
forgery).

On the other hand, the general assenbly has al so
denonstrated an awareness that it can nmake clear its intent
to proscribe related activities as different crines by
nam ng each and segregating themin the crimnal code, when
it wishes to do so. See, e.g., 88 18-5-701 to -707, CR S
(2004) (“Col orado Financial Transaction Device Crine Act,”
proscribing in separate sections of the code the
unaut hori zed use of a financial transaction device;
possession of a financial transaction device; sale or
possession for sale of a financial transaction device;
possession or sale of a blank financial transaction device;
and the unl awful manufacture of a financial transaction
devi ce) .

If the indicators of |egislative intent remained
i nconcl usi ve, however, the result would not change. Both
this court and the United States Suprene Court have
requi red that ambiguity concerning the creation of multiple
offenses in a single statute be ultimately resolved in

favor of lenity. United States v. Universal CI.T. Credit

Corp., 344 U. S. 218 (1952) (It is appropriate, before

15



choosing the harsher alternative of separately punishable
crinmes, to require that Congress should have spoken in

| anguage that is clear and definite.); Prince, 352 U S. at
329 (Suprene Court policy is to not attribute to Congress

an intention to punish nore severely than the |anguage of

its law clearly inports in light of pertinent |egislative

history.); Bell v. United States, 349 U S. 81 (1955) (Wen

Congress’ specification of unit of prosecution is unclear,
“doubt will be resol ved against turning a single

transaction into nultiple offenses.”); People v. Lowe, 660

P.2d 1261, 1267-69 (Colo. 1981) (holding that in the
absence of any clear intent by the legislature that a

def endant coul d be convicted of nore than one kind of
first-degree nmurder where there is only one victim the
rule of lenity requires that the first-degree nurder
statute be construed in favor of the defendant); U S. v.
Song, 934 F.2d 105 (7th Gr. 1991) (holding that where unit
of prosecution is not clear, rule of lenity allows only one
of fense to be charged). In light of all the indications
suggesting an intent to create a single, unitary offense,
as well as the absence of evidence to the contrary, we find

that the acts enunerated in section 405(1)(a) all represent

stages in the conm ssion of one crine.

16



This determ nation does not conflict in any way with
our recent conparison of “possession” and “manufacturing,”

in Patton v. People, 35 P.3d 124 (Colo. 2001). Even

assum ng the | egislature has pronul gated separate offenses,
puni shnent for the sanme conduct pursuant to both
proscriptions is constitutionally prohibited in the absence
of sonme additional expression of legislative intent to
permt it, whenever one offense is the sanme as or included

within the other. See id. (applying the Bl ockburger test).

On the other hand, even if each act requires proof of a
fact not required by the other, nultiple convictions and
sentences are still forbidden unless the |egislature has
actually proscribed each as a separate offense. Therefore,
a review ng court’s decision whether to address a chal |l enge
to multiple punishnments by first conparing the acts for

whi ch puni shnent was separately inposed, or by first
assessing whether the acts constitute separate offenses, is
largely a matter of preference, based on the circunstances
of each case and the extent to which one or the other

analysis is likely to conpletely resolve the question.’

"In United States v. Gore, 154 F.3d 34, 46 (2d Cir. 1998),
the Second Circuit Court of Appeals noted that:
[r]ather than relying on Bl ockburger, alnost all
of the circuit-I|evel cases addressing the
‘ mer ger’ of possessi on W th i nt ent and
distribution wunder 8§ 841(a)(l1) l|ook to the

17



In Patton we considered it clear that manufacturing a

control |l ed substance cannot be commtted w t hout al so

possessing it, however briefly. See Patton, 35 P.3d 124

(noting simlar conclusions by the Eighth and Tenth Circuit
Courts of Appeal). In the absence of any separate
expression of legislative intent to permt nultiple

puni shments, nothing nore was required to find a bar to
dual punishnment in that case. Especially because the term
“distribute” is statutorily defined to include both
“actual” and “constructive” transfers of a controlled
substance, 8§ 18-18-102(7), 6 CR S. (2000), however, it is
| ess clear that possession is a necessary prerequisite to

distribution. See United States v. CGore, 154 F.3d 34, 45

(2d Cr. 1998) (holding that possession “is certainly
hel pful in proving distribution, it is technically not a

necessary elenent”); United States v. Sepulveda, 102 F. 3d

1313, 1317 (5th Gr. 1996) (reasoning that it is possible
to be guilty of distribution of a drug under federal

statute without also possessing it); United States v.

Tej ada, 886 F.2d 483, 490 (1st GCr. 1989); United States v.

Brunty, 701 F.2d 1375, 1381 (11th Gr. 1983); cf. People v.

Bl oom 195 Colo. 246, 577 P.2d 288 (Col o. 1978) (possession

Suprene Court’s holding in Prince, a decision
whi ch  addresses of fense  conduct listed in
separate clauses within the sane statute.

18



not | esser included offense of sale); People v. Hol conb,

187 Colo. 371, 532 P.2d 45 (Col o. 1975) (possession not
| esser included offense of sale with intent to i nduce or

aid another to unlawfully use or possess); United States v.

Nel son, 563 F.2d 928, 931 (8th Cr. 1977) (possession not a
necessary el ement of aiding and abetting distribution).

Nei t her does now finding a legislative intent to
define as a single crinme the entire range of activities
described in section 405(1)(a) require us to overrule, or
even conflict with the reasoning of, our prior holdings in
Hol comb, 187 Col o. 371, 532 P.2d 45, or Bloom 195 Col o.
246, 577 P.2d 288. Both were decided under an earlier, and
substantially different, statutory schene, and neither
expressly addressed the question of legislative intent.
The statutory schenme existing at that tinme proscribed
possession and sale of “narcotic drugs” in two different
statutes® —one requiring an additional specific intent —
and proscribed various “unlawful acts” involving “dangerous
drugs” in a lengthy series of subsections of a third
statute altogether.?

In attenpting to apply our newy fornul ated standard

for permtting a defendant his requested | esser offense

C RS 1963, 88 48-5-2 and -20.
C.RS. 1963, 8§ 48-8-2 (Perm Supp. 1968).

ol
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instruction, see People v. Rivera, 186 Colo. 24, 525 P.2d

431 (1974), we held in Holconb nerely that possession of a
narcoti c drug under the “soft sale” statute, C.R S. 1963, 8§
48-5-2, was not a lesser included offense of sale “wth
intent to induce or aid another to unlawfully use or
possess narcotic drugs,” under the “hard sal e” statute,
C.R S. 1963, 8§ 48-5-20; and further that possession of a
dangerous drug, as defined in CR S. 1963, § 48-8-2(5), was
not a |l esser included offense of dispensing a dangerous
drug, defined in subsection (2)(a) of the sane statute.

Hol conb, 187 Colo. 371, 532 P.2d 45.1° Three years |ater,
in Bloom we extended our terse analysis in Hol conb,

w thout further analysis, to hold that possession of a
narcotic drug under the “soft sale” statute was not a

| esser included offense of sale under the sane statute, and
therefore that the constitutional prohibition against
doubl e jeopardy did not bar convictions of both. Bloom

195 Col 0. 246, 577 P.2d 288. Although we found in those

01t is apparent fromthe court’s opinion that Hol col mwas

nei ther charged with nor convicted of separate counts of
possessi on but rather requested instructions hinmself on
possession as | esser offenses. Ironically, according to
our now wel | -established understandi ng of R vera, Holcolm
woul d have been entitled to instructions on the | esser

of fense of possession, whether or not it was “incl uded”
according to the statutory elenents test, as long as there
was a rational basis in the evidence to acquit of the
greater and convict of the |esser offense. See Meads, 78
P.3d at 299.
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cases that possession and sal e under the applicable
statutes proscribed “sone different kinds of conduct,” and
therefore were not the sane of fense for purposes of the
doubl e j eopardy cl ause, we were not asked to, nor did we,
expressly find a legislative intent to permt separate
convictions for violating the sane statute, during the sane
transaction. !

Whet her or not the “Bl ockburger” test could resol ve

the question of multiple punishnments for the same conduct,
the matter of successive violations of the statute would
remain. Determning the scope of the offense that the
| egislature intended to create — the legislature’s
al l omabl e unit of prosecution —is integral to an
assessnment of the factual distinctness required for an act
to constitute a successive violation of the sane of fense.
[T,

The doubl e j eopardy cl ause does not, of course,

i mmuni ze a defendant from bei ng separately puni shed for

successive conmmi ssions of the sane statutory offense. In

1w have also, in the past, found inapplicable a holding
with inplications for the doctrine of former jeopardy on
the grounds that the case in which it appeared “was deci ded
before the expansi ve devel opnent of doubl e jeopardy
doctrine by the United States Suprene Court, and the
court’s passing remark on former jeopardy would be in
contravention of the |law today.” Boulies, 770 P.2d at 1281
n. 3.
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ot her contexts, we have identified considerations,

i ncludi ng such things as tenporal and spatial proximty,
and the presence of intervening events or volitional
departures, that are often relevant to the question whether
conduct supporting one conviction of a particular crinme is
factually distinct fromconduct supporting a successive

conviction. See Quintano v. People, 105 P.3d 585, 591-92

(Col 0. 2005); Wellhaf, 105 P.3d at 219. W have, however,
never articulated a specific list of factors to be

di spositive in every case, see Quintano, 105 P.3d at 592,

because factual distinctness is ultimately a function of
the legislature’s definition of the crine itself — the
| egi sl ature’s choice of an allowable unit of prosecution.

I n Bl ockburger, the Suprenme Court held that “[e]ach of

several successive sales constitute[d] a distinct offense,”
under the then-existing Harrison Narcotic Act, where each
successive sale was “not the result of the original

i mpul se, but of a fresh one — that is to say, of a new

bargain.” Bl ockburger, 284 U S. at 303. Quoting from

Wharton, > the Court noted, “The test is whether the
i ndi vi dual acts are prohibited, or the course of action
which they constitute.” 1d. at 302. The Court’s reliance

on this passage from Wharton drives hone the point that

12 Wharton’s Crimnal Law § 34 (11th ed.).
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successive convictions in that case were perm ssible only
because of Congressional intent to penalize each sale
rather than to “create the offense of engaging in the
busi ness of selling the forbidden drugs.” 1d. at 302. It
in no way suggested, however, that a statute proscribing an
entire course of conduct as a single, continuous crine
cannot be violated by the sane defendant nore than once.
Where the | egislature has chosen to proscribe an
entire course of conduct as one offense, however, a second
or successive offense is not necessarily conmtted by acts
that are factually distinct fromeach other but only by
acts that are factually distinct fromthe entire course of

conduct puni shed by the first conviction. See Universal

Cl1.T. Credit Corp., 344 U S. at 225 (“However, a wholly

di stinct managerial decision . . . involves a different
course of conduct, and so would constitute a different

of fense.”); Wellhaf, 105 P.3d at 219 (referring to
“conduct satisf[ying] nore than one defined unit of
prosecution”). \Wether explained in terns of different
transactions, separate inmpulses to commt the statutorily-
defined offense, or otherwi se, the factual distinctness
required for a successive violation can be properly

determ ned only by reference to the organi zing principle of

the of fense. Wiether conduct is part of a single offense
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or anpbunts to a successive offense ultimtely depends upon
the legislature’s rationale for treating the proscribed
acts as related and its purpose in proscribing themas a
single crine.

The gravanmen of the crine defined by section 405(1)(a)
is the unauthorized delivery of a controlled substance, or
drug trafficking. The crinme is defined to include a nunber
of “points along a continuumin the |ine of drug
distribution,” see Lopez, 108 S.W3d at 297, all the way
frominchoate forns of manufacture (like attenpting or
conspiring to induce another to do so) to an ultimate
delivery itself. The various enunerated acts are rel ated,
or fall along the same conti nuum however, only to the
extent that they potentially involve the distribution of
t he sane quantum of contraband.

It would be both shortsighted and overly sinplistic to
attenpt to reduce the question of successive convictions
for violating section 405 to a single consideration. The
range of conduct proscribed by this crinme obviously
requires greater flexibility in assessing the factual
di stinctness of different kinds of conduct. Scenarios can
easily be envisioned in which evidence woul d be sufficient
for conviction of violating section 405 w thout proof of a

di screte quantum of drugs at all, or in which various
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proscribed acts involving the same drugs woul d not be
related as points along the sane continuum of distribution.
Neverthel ess, it would be a highly unusual fact pattern
that could justify the separate conviction and puni shnent
of a defendant for the sale or distribution of a discrete
gquantum of drugs, as well as for another of the statutorily
enunerated acts, involving the identical, discrete quantum
of drugs.

Wthout attenpting to describe all of the factors
factual ly distinguishing one violation of section 405 from
another, it is enough here that distributions of a
di fferent quantum of drugs to different recipients, or to
the sanme recipient on different occasions, involve
different units of prosecution contenpl ated by section 405,
and therefore constitute separate and distinct offenses.
Factors like proximty in space and tinme, intervening
events, and volitional departures remain significant in
assessi ng when transactions or occasions are sufficiently
distinct, and therefore, whether different quanta of drugs
are actually involved. By contrast, however, possessing a
di screte quantum of drugs after acquiring it for sale, and
selling it as anticipated, clearly constitute a single unit
of prosecution contenplated by section 405, and therefore a

si ngl e of fense.
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Whet her or not particular acts were actually commtted
is obviously a question of fact. But whether different
acts could constitute nore than one of fense and whet her
sufficient evidence has been produced to support a factual
finding of those acts are matters of law. As |long as each
l egal ly distinct offense has been charged with sufficient
specificity to distinguish it fromother offenses, see
Qui ntano, 105 P.3d 585; Wellhaf, 105 P.3d at 219, and the
evidence at trial is sufficient to support convictions of
each charge, general verdicts of guilt wll be adequate to
support nultiple convictions.

In this appeal, the defendant does not challenge his
mul ti ple convictions for distribution. Separate sales or
attenpted sales by the defendant to the informant on
separate occasions, six days apart, as charged in this
case, were distinct offenses, and there was clearly
sufficient evidence to support separate convictions for
distribution on each of the dates charged. By contrast,
where the only evidence supporting separate charges of
possessi on and distribution, on each occasion, consisted of
testinmony that the defendant was either dispatched and a
short tine later returned to the prearranged scene of a
sale with the discrete quantum of drugs he was convicted of

distributing, or that he sinply arrived at the prearranged
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scene of a sale with the drugs he was convicted of

attenpting to distribute, there was insufficient evidence

to support factually distinct violations of section 405.
V.

Because section 18-18-405 defines a single offense,
and there was insufficient evidence at trial to support
convictions for nore than one conm ssion of that offense on
each of the dates charged, the judgnent of the court of
appeal s vacating the defendant’s convictions for possession

is affirned.
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