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The Supreme Court hol ds that exenplary danages nay be
awarded in an action by a successor trustee against a fornmer
trustee to recover trust funds m sappropriated by the forner
trustee. The former trustee of a supplenental care trust
appeal ed exenpl ary damages awarded agai nst himfor making
i nproper loans to friends fromthe trust corpus, alleging that
actions concerning trusts are in equity and therefore exenplary
damages are not avail able. Although trust actions are
historically equitable in nature, they can be maintained at |aw
when the trustee is under a duty to pay noney i medi ately and
unconditionally. Because a former trustee is under a duty to pay
trust funds i medi ately and unconditionally to a successor
trustee, an action by a successor trustee against a formner
trustee to recover m sappropriated trust funds is at |aw Thus,

the Supreme Court affirns the unpublished court of appeal s’
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opi ni on uphol di ng the probate court’s award of exenplary

damages.
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| . I ntroduction

Ronal d A. Peterson, an attorney, challenges the judgnent of
the court of appeals awardi ng exenpl ary damages agai nst him
under section 13-21-102(1)(a), C R S. (2004), for wllful and
want on conduct while acting as trustee of a supplenental care
trust. Respondent, Jane F. McMahon, in her capacity as successor
trustee of the trust sued Peterson for breach of fiduciary duty
and negligence based on inproper |oans nmade fromthe trust
corpus and failure to file required annual accountings with the
court. The probate court ruled in favor of McMahon and awar ded
conpensatory and exenpl ary damages. |In an unpublished opi nion
the court of appeals upheld the district court in relevant part.
Pet erson appeal s the award of exenplary danmages all egi ng t hat
the action was in equity and thus exenplary damages are not

avai |l abl e. Peterson v. MMahon, No.02CA0984, (Colo. App. July

24, 2003) (not selected for official publication).

We hold that a suit brought by a successor trustee agai nst
a fornmer trustee to recover trust funds m sappropriated by the
former trustee can be nmaintained at |aw. Al though actions by
beneficiaries against existing trustees are generally considered
equitable, they are not exclusively so. Wien a trustee i s under
a duty to pay noney i medi ately and unconditionally, the action

to recover that noney is legal. A fornmer trustee is under an



i mredi ate and unconditional duty to pay noney m sappropriated
fromthe trust to the successor trustee appointed after his or
her renoval

Exenpl ary danages nay only be awarded by statute in
Col orado, and the relevant statute provides that exenplary
damages are only available in actions maintained at | aw. Because
the action here was brought by a successor trustee against a
former trustee, it is an action maintained at |aw. Therefore,
exenpl ary damages may be awarded and we uphold the court of
appeal s’ judgnent affirm ng the probate court’s order awardi ng
exenpl ary damages agai nst the defendant.

1. Facts and Prior Proceedi ngs

The Edward Skl ar Suppl enental Care Trust was created in
1991 to manage the assets of Edward Skl ar, who had been adjudged
to be an incapacitated person following a head injury. The trust
was funded by a settlenent obtained by Patric LeHouillier, an
attorney, for personal injury and nedical mal practice cl ains
arising out of the events leading to the injury. Peterson, a
fellow attorney and close friend of LeHouillier, was appointed
trustee.

During his tenure as trustee, Peterson made nunerous | oans

fromthe trust corpus to LeHouillier on terns very favorable to



his friend.! Despite the fact that LeHouillier had recently filed
for bankruptcy, sonme of the | oans were unsecured and all had
interest rates much | ower than what shoul d have been charged
according to the risk LeHouillier presented. The LeHouillier
| oan notes were not collected in accordance with their terns.
Sonme of the notes went w thout any paynent for approximately
five years. No default interest was charged on the unpai d notes.
Peterson al so made | oans to LeHouillier's clients. One of
t he | oans went bad, but Peterson repaid the noney fromhis own
funds with interest. Sklar died in 1995. Under the terns of the
trust, the trust assets were to be distributed to Sklar’s heirs
upon his death. Peterson not only failed to make the required
di stributions, but also continued to nmake | oans totaling
approximately $40,000 to LeHouillier after Sklar’s death.
Throughout the entire tinme he acted as trustee, Peterson failed
to file any of the annual accountings required by the terns of
the trust agreenent wth the probate court.
Three years after Sklar’'s death, a magistrate for the E
Paso County District Court contacted Peterson to inquire about
the | oans and | ack of accountings as part of a review of trusts
under the court’s jurisdiction. Subsequently, Peterson wthdrew

as trustee and the court appointed McMahon as successor trustee.

! The total amount of loans to LeHouillier equal ed $116, 000,
representing over half of the initial trust corpus.



In her capacity as trustee, McMahon sued Peterson for breach of
fiduciary duty and negligence.?

After a bench trial, the probate court held Peterson |iable
for gross negligence in managi ng the trust based on his failure
to file accountings, failure to act in the beneficiary’s
interest by making inproper loans to friends and failure to
i nvest trust assets prudently. Conpensatory danages of
$316, 631. 53 were awarded based on what the trust would have
earned had Peterson not violated his duties as trustee. The
probate court further found that Peterson’s actions were
“wWw llful and wanton, done heedl essly and reckl essly, wthout
regard to the consequences, or of the rights and safety of
ot hers” and concluded that an award of $100, 000 in exenplary
damages was warranted. Although noting that exenplary damages
are not available in equity actions, the court determ ned that
this case had been tried in tort and thus exenpl ary damages
coul d be awarded.

Pet erson appeal ed the award of exenpl ary damages, alleging

that our decision in Kaitz v. Dist. Court, 650 P.2d 553 (Col o.

1982), precluded an award of exenplary damages in an action

agai nst a fornmer trustee because such actions are equitable. The

2 In the sanme action, MMhon also filed suit against
LeHouillier. The suits were subsequently split and a judgnent
was recovered against LeHouillier that will offset the damage
awar d agai nst Peterson.



court of appeals upheld the exenplary damage award, observing
that the Kaitz court held that an action by a beneficiary

agai nst a trustee was generally, but not always, an equitable
action. Peterson, slip op. at 8 (citing Kaitz, 650 P.2d at 555).
A later suprene court decision, the court of appeals noted,
stated that Kaitz did not “foreclose the real possibility that
fiduciary duty clains could be tried at law and thus the
probate court did not err in awardi ng danages. Peterson, slip

op. at 8 (citing Paine, Wbber, Jackson & Curtis, Inc. v. Adans,

718 P.2d 508, 514, n.5 (Colo. 1986)).

Pet erson then appeal ed the exenplary danage award to this
court, contending the court of appeals msapplied Kaitz in
uphol di ng the award of exenplary damages. W granted certiorari
to review the award.?

I11. Analysis
A
Exenpl ary danages nay only be awarded pursuant to statute

in Colorado. Corbetta v. Albertson’'s, Inc., 975 P.2d 718, 721

(Colo. 1999); Ark Valley Alfalfa MIls, Inc. v. Day, 128 Col o.

436, 440, 263 P.2d 815, 817 (1953). The statute authorizing

exenpl ary damages provides a jury nmay nake an award of exenplary

3 W granted certiorari on the issue: Wether or not the court of
appeal s holding that allows punitive damages agai nst a trustee
for not guaranteeing a twenty percent return on investnent is
contrary to decisions of this court or existing |aw hol ding that
actions in equity are not subject to punitive damages.



damages for “a wong done to the person or to personal or rea
property” when the injury is acconpanied by fraud, malice, or
willful and wanton conduct. § 13-21-102(1)(a), C. R S. (2004).
Despite use of the word “jury,” this statute has been

interpreted to all ow exenplary damages to be awarded in cases

tried to the court as well. Sky Fun 1 v. Schuttloffel, 27 P.3d

361, 370 (Col 0. 2001).

Regardl ess of who serves as factfinder, our interpretation
of this statute has also firnmy established that exenplary
damages are only recoverable in actions at law and not in

actions at equity. See Kaitz, 650 P.2d at 556; MIler v. Kaiser,

164 Col 0. 206, 215, 433 P.2d 772, 776-77 (1967); Littlejohn v.

Grand Int’| Brotherhood of Loconotive Eng’'rs, 92 Colo. 275, 20

P.2d 311 (1933). Thus, in order for the exenplary damage award
in the present case to stand, the action against Peterson nust
be fairly characterized as nai ntai ned at |aw

Two nethods are frequently enployed to determ ne whet her an

action is legal or equitable. See 1 Dan B. Dobbs, Dobbs Law of

Renedi es: Damages- Equity-Restitution 8 2.6(3) (2d ed. 1993).

First, courts exam ne the nature of the renedy sought. Id.;

Cont’|l Title Co. v. Dist. &., 645 P.2d 1310, 1316-18 (Col o.

1982). Actions seeking nonetary damages are consi dered | egal
whil e actions seeking to i nvoke the coercive power of the court,

such as those seeking injunctions or specific performance, are



deened equitable. Dobbs, supra, 8 2.6(3). See Cont’'| Title, 645

P.2d at 1316-18. Second, courts |ook to the historical nature of
the right that a plaintiff is seeking to enforce. See Kaitz, 650
P.2d at 555; Dobbs, supra, 8 2.6(3). Aclaimis equitable when
the plaintiff is seeking to enforce a right originally created
in or decided by equity courts. See Kaitz, 650 P.2d at 555;
Dobbs, supra, § 2.6(3).

McMahon, the plaintiff in the present case, seeks
excl usi vely noney damages, and thus the nature of the renedy is
| egal . Although we have generally preferred using the renedi al
met hod in deciding whether a claimis legal or equitable, the
overwhel m ngly equitable history of trusts nmakes trust

l[itigation a special case. See Cont’'|l Title, 645 P.2d at 1316

(I'n deciding whether a case is |egal or equitable for purposes
of ajury trial “the determnative issue is the characterization
of the nature of the relief sought.”); Dobbs, supra, 8§ 2.3(2)
(tracing the devel opnent of the concept of trusts and trust |aw
in English courts of equity). Because equity courts devel oped
the concept of a trust and equitable principles such as the
requi renents of “good conscience” are used to enforce trusts and
the fiduciary duties underlying trusts, litigation relating to
trusts has been treated as equitable even when solely nonetary
relief is sought. See Kaitz, 650 P.2d at 555 (action against

trustee held equitable even though noney damages sought as



relief); Dobbs, supra, 8 2.6(3)(“Trust and fiduciary cases are

hi storically and substantively equitable, but renedially
speaking they mght be legal.”).
We recogni zed the historically equitable nature of trust

actions in Kaitz, when we held that actions by a beneficiary

against a trustee in an existing trust were “generally, but not
al ways” equitable. 650 P.2d at 555. Contrary to Peterson’s
contention and the basis of his appeal, we did not hold that
actions against a trustee were exclusively equitable. Id. In
fact, we expressly stated that “in certain situations, a
beneficiary may maintain an action at |aw against a trustee.”

Ild. The availability of an action at law in the trust setting

was reiterated in Paine, Webber. 718 P.2d at 514 n.5. There, we

noted that “Kaitz does not foreclose the real possibility that

certain fiduciary duty clainms can be tried at law. "™ Id.

The Restatenent (Second) of Trusts recogni zes two instances
where a trust action may be maintained at law. 8§ 198 (1959). One
of these instances is where “the trustee is under a duty to pay

noney i nmredi ately and unconditionally to the beneficiary.” Id.,

8§ 198(1); see also, 13 CGeorge T. Bogert, Trusts & Trustees, 8§

870 (2d ed. rev. 1995); 3 WIlliamF. Fratcher, Scott on Trusts,

8§ 198.1 (4th ed. 1987). Comment d of this subsection provides an
illustration of when there is an i Mmedi ate and uncondi ti onal

duty to repay a sumof noney. It reads:



| f the trustee m sappropriates noney which it is his duty
to continue to hold in trust, the beneficiary, not being
entitled to i medi ate paynent, cannot maintain an action at
| aw agai nst the trustee. H's remedy is a suit in equity to
conpel the trustee to restore the noney m sappropriated and
to hold it in trust or pay it to a newtrustee. |f,
however, the trustee is first renoved and a new trustee i s
appoi nted, the new trustee may nmintain an action at | aw
agai nst himto recover the anmount m sappropriated, since he
is under a duty to pay the noney i medi ately and
unconditionally to the new trustee.

(enphasi s added).

This is precisely the situation we encounter in the present
case. “M sappropriate” is not defined in the Restatenent. A
common dictionary definitionis “to put to a wong use, to apply
wrongfully or dishonestly, as funds entrusted to one’s care.”

Webster’s Encycl opedi ¢ Unabridged Dictionary 1228 (Del uxe ed.

2001). Peterson’s conduct neets the definition. Here, Peterson
wrongfully or dishonestly | oaned noney Sklar entrusted to his
care to his friend LeHouillier and LeHouillier’s clients,
resulting in aloss to the trust. MMhon is suing to recover

t he anount | ost by the m sappropriation. Because McMahon is the
successor trustee, Peterson, as former trustee, is under an

i mredi ate and unconditional duty to pay the trust funds to her.
Thus, the action to recover those funds nmay be nmaintai ned at

I aw.

Unlike the suit in Kaitz where the beneficiaries of an

existing trust were suing an existing trustee, here the

successor trustee appointed after the fornmer trustee’s renoval

10



is suing that former trustee. As the Restatenent comment
illustrates, the relationship between the parties creates an
i mredi ate and unconditional duty to paynent and nmakes the action
one that can be maintained at | aw

I n an anal ogous situation, the Seventh Circuit declared an
action by the personal representative of a deceased
beneficiary’'s estate against the fornmer trustee for breach of
fiduciary duty to be | egal rather than equitable. Jefferson

Nat’| Bank of Mam Beach v. Central Nat’| Bank in Chicago, 700

F.2d 1143 (7th Cr. 1983). Central National Bank in Chicago

(Central Bank) was the trustee of an inter vivos trust funded

primarily by a prom ssory note owed to the settlor who was the
sol e beneficiary of the trust. The maker of the note was a
corporation that was also a | oan custoner of Central Bank.
Central Bank failed to secure or collect paynent of the note in
violation of its fiduciary duty as trustee, even though it took
care to secure its own |oans to the corporation. Wen the
corporation subsequently went bankrupt, the note becane
wort hl ess. The settlor revoked the trust and ordered its assets
transferred to Jefferson National Bank of Mam Beach (Jefferson
Bank). Two years after the settlor’s death, Jefferson Bank sued
Central Bank for breach of fiduciary duty as trustee. The

al | eged breach was based not on poor investnent results, but on

the damage to the trust resulting from Central Bank’s i nproper

11



dual relationship with the bankrupt corporation that made the
prom ssory note. Central Bank protected its own financi al
interests and failed to protect the trust’s assets.

Simlarly, in the present case, Edward Sklar, the settlor
and sole beneficiary of the trust, died in 1995 The terns of
the trust mandated that, upon his death, Peterson distribute the
trust assets to Sklar’s heirs. These distributions were never
made. Three years after Sklar’s death, a new trustee was
appoi nted who subsequently sued Peterson to recover the trust
assets owed to Sklar’s heirs. Because of Peterson’s relationship
with LeHouillier, he failed to secure and charge the proper
interest according to the risk on the |oans made fromthe trust.
Li ke Central Bank, Peterson protected his own interest by giving
favorabl e | oans to LeHouillier at the expense of the trust’s
assets.

Rel ying on comrent d, the Seventh G rcuit characterized
Jefferson Bank’s suit as one for inmediate paynent to the
beneficiary’'s estate on an indebtedness arising out of Central
Bank’ s breach while nmanaging the trust. I1d. at 1149. The court
concl uded that the case was the kind of |egal action
contenpl ated by Restatenent section 198. Id. at 1150. Because of
its conflict of interest, Central Bank failed to preserve the
trust assets and it was thus indebted to the new trustee for

that amount. |1d. at 1149. The Seventh Circuit al so noted that

12



“Central is presently and unconditionally obligated to pay the
Per sonal Representative [Jefferson Bank] a determ nable sum of
nmoney to which the beneficiaries under the will of [the settlor]
are imediately entitled.” Id. at 1150.

The sanme results apply in this case. Peterson is obligated
to pay McMahon a determ nable sum of noney to which Sklar’s
heirs, under the terns of the trust, are immediately entitl ed.
The Seventh G rcuit also found it significant that the case did
not require the trial court to exercise any of its equitable
powers such as requiring an accounting, enjoining future action
or maintaining jurisdiction to supervise the future
adm nistration of the trust. Id. Rather the trial court nerely
ordered i medi ate paynent of noney danages to the beneficiary’s
estate. Id. Simlarly, in the present case, McMahon does not ask
for an accounting or continuing jurisdiction, but nerely seeks
an order that Peterson pay her the trust funds m ssing as a
result of his breach

The suit against Peterson is an action of a successor
trustee against a former trustee for m sappropriation of trust
funds. In this type of suit, the former trustee is under a duty
to pay noney immedi ately and unconditionally to the new trustee.
Thus, the action is legal in nature and exenpl ary damages can

properly by awarded pursuant to section 13-21-102(1)(a).

13



B

Pet erson al so asserts that the award of exenplary damages
was i nproper because the probate court required himto guarantee
a twenty percent return on trust investnents and this is an
i npossi ble standard to neet. We agree with the court of appeals
that Peterson’s objection is not a fair reading of the probate
court’s order. Peterson, slip op. at 6. Rather, the probate
court found that Peterson’s conduct as trustee fell so far bel ow
that which was required of himby the Uniform Prudent I|nvestnent
Act, 815-1.1-101 to -115, C R S. (2004), as to anpbunt to gross
negligence.” The court’s finding that Peterson’s actions were
w |l ful and wanton, necessary for the award of exenplary
damages, was based on inprudent investnents, inproper loans to
friends and failure to file accountings, not a failure to
achieve a specified return. The concept of a twenty percent

return on investnents was introduced not to determne liability

* Peterson contends in his opening brief that an Attorney

Regul ation Hearing Board that reviewed his handling of the Sklar
Trust found his conduct to be “exenplary,” and that the

di screpancy between the Hearing Board's finding and the probate
court’s finding provides another reason why the punitive damage
award is unwarranted. Peterson m sstates the Board' s finding. In
fact, although the Board el ected not to discipline Peterson for
his conduct in the Sklar matter, it stated his handling of the
Skl ar Trust was “far fromexenplary.” People v. Peterson, No.
01PDJ0O66, slip op. at 22 (Novenber 24, 2003). Peterson was
publicly censured in the sanme proceedi ng for his handling of
anot her trust. The Hearing Board s decision is not before us and
we pass no opinion on its nerits.

14



but to provide a neasure of conpensatory danages by conpari ng
what the trust should have earned to what it did earn.
An award of damages in a bench trial will not be set aside

on appeal unless the award is an abuse of discretion. See Ball ow

v. PHHCO Ins. Co., 878 P.2d 672, 677 (Colo. 1994). W cannot

find the probate court abused its discretion here.
| V. Concl usi on
A suit brought by a successor trustee against a forner
trustee for breach of fiduciary duty and negligence can be
mai ntai ned at law. W therefore uphold the court of appeals’

j udgnment and the probate court’s award of exenplary damages.

JUSTI CE COATS di ssents.
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No. 03SC685, Peterson v. MMahon

JUSTI CE CQATS di ssenti ng:

Whet her or not Peterson breached his duty to prudently
invest the funds entrusted to him | do not believe this award
of punitive damages is permtted by the statutes of this
jurisdiction. In what | consider to be a m staken reading of a
comment to a restatenment of the law of trusts,! the najority
finds an exception to the proposition that trust litigation was
historically equitable in nature, thereby permtting a jury
trial and punitive danmages under the circunmstances of this case.
Because | believe that the ngjority’s articulation of the
di stinction between an action fornerly at |aw and an action
formerly in equity is not historically accurate and w ||
unjustifiably expand the right to jury trials and punitive
damages, | respectfully dissent.

Puni tive, or exenplary, damages have | ong been governed by
statute in this jurisdiction. See § 13-21-102(1)(a), 5 CRS.
(2003). Although the pertinent statute, on its face, permts
only a jury to award exenpl ary damages, this court has | ong
hel d, wthout |egislative reaction, that the |egislative intent
inusing this termwas nerely to limt such awards to cases that
are triable to a jury, whether or not a jury actually serves as

the trier of fact in a particular case. See Calvat v. Franklin,

! See Restatement (Second) of Trusts § 198 cnt. d (1959).



90 Col 0. 444, 449-50, 9 P.2d 1061, 1063-64 (1932); see al so Sky

Fun 1 v. Schuttloffel, 27 P.3d 361, 370 (2001). Because there

is no constitutional right to a civil jury trial in this

jurisdiction, see Garhart v. Col unbia/Heal thONE, L.L.C.

02SA182, slip op. at 20-22 (August 16, 2004), and because no
statute or rule of civil procedure enlarges the right to a jury

trial that existed at law, see MIller v. District Court, 154

Col 0. 125, 128, 388 P.2d 763, 765 (1964); C. R C.P. 38, the
former distinction between actions at |aw and actions in equity
survives for determning the right to a jury trial and,

therefore, to an award of exenplary damages. See Kaitz v.

District Court, 650 P.2d 553, 555 n.3 (Colo. 1982).

While the nature of the avail able renedies may be a strong
i ndi cator of the legal or equitable nature of an action, see

Continental Title Co. v. District Court, 645 P.2d 1310, 1317

(Colo. 1982), the fact that a plaintiff seeks a noney judgnent
has by no neans been consi dered decisive that the action is one
at law. See id. (“We conclude, however, that such back pay is
an integral part of the equitable renedy provided by the statute
and was not intended to create a | egal renedy invoking the right

toajury trial.”); Cree v. Lews, 49 Colo. 186, 112 P. 326

(1910). Rather than constituting a special case or an exception
to a rule based on recovery of noney judgnents, however, trust

litigation nerely denonstrates that noney judgnents soneti nes



result fromactions that developed in equity, |ike actions at
I aw.

Wiile we clearly acknow edged in Kaitz that actions at |aw
could arise fromthe circunstances of a trust or fromcertain
actions of a trustee, we also made cl ear that actions against a
trustee for breach of trust are equitable in nature. Because
there was no “allegation of any breach of any express duty to
pay a sumcertain” in that case, we held that the plaintiffs
were not entitled to an action at law. Kaitz, 650 P.2d at 555.
Rel yi ng heavily on what | consider to be its m sreadi ng of
Comment d to section 198(1) of the Restatenent, the majority
di stinguishes Kaitz as involving a suit by the beneficiaries
rather than a successor trustee and holds that “the relationship
between the parties . . . nmakes the action one that can be
mai ntained at law.” Mj. op. at 11. |In Kaitz, however, we held
that the plaintiffs could not bring an action at |aw, not
because they were beneficiaries, but because, as is the case
here, they were seeking relief for the breach of a fiduciary
duty. Kaitz, 650 P.2d at 555.

The exanple in Coment d does not turn on a plaintiff’s
status as a successor trustee but rather on the nature of his
action to recover msappropriated trust nonies. The Comment
merely recognizes that if a trustee is under a duty to pay noney

“i medi ately and unconditionally,” an action at |aw nay be



mai nt ai ned agai nst him“to recover the anount m sappropriated,”
whet her the party to whomthe duty is owed is a newtrustee or a

beneficiary, or soneone el se altogether. See Nobile v. Pension

Comm, 611 F. Supp. 725, 729 (S.D.N. Y. 1985). By postulating “a

new trustee,” the exanple nerely presents a realistic situation

in which such an i medi ate and unconditional duty could exist.
While the Comment’s reference to “m sappropriated” noney

al so appears to be illustrative rather than definitive, it is

i ndi cative of the noney that could be the subject of a duty of

i mredi at e and unconditional paynent. As the illustrations which

follow the text denonstrate, it contenplates nerely an action

based on the failure of the trustee to performa mnisterial act

expressly mandated by the trust instrunent, not a breach of his

trust by failing to increase the trust funds through prudent

investnment. 1d. Wether or not it would constitute

m sappropriation, even the Seventh G rcuit, upon which the

majority relies for support of its interpretation of Comment d,

affirmed the right to a jury trial only where the former trustee

actually | ost noney entrusted to himthrough poor investnents

and, therefore, was unable to turn over the previously existing

trust funds to the new trustee. See Jefferson Nat’'|l Bank of

M am Beach v. Central Nat’'l Bank in Chicago, 700 F.2d 1143 (7th

Gr. 1983).



Puni ti ve damages were awarded agai nst Peterson, not for
| ost trust funds, which did not exceed $15,000 in this case,? but
for nonies he failed to generate by prudent investing. Neither
the Restatenent, nor any other authority of which I am aware,
suggests that a trustee has a duty to “imedi ately and
uncondi tionally” pay noney that is not and never has been part
of the trust to a new trustee, nerely because he shoul d have
i nvested nore prudently. \Whether brought by a new trustee or
soneone else, a claimfor breach of trust by failing to invest
prudently is equitable in nature and nmay not be tried to a jury.
Because | believe the majority’s nechani cal distinction
bet ween suits brought by beneficiaries and those brought by new
trustees is unsupportable and will sinply amount to a
prescription for punitive damage awards agai nst trustees who
fail to neet the standards required of prudent investors,

respectfully dissent.

2 See § 13-21-102(1)(a) (linmiting exenplary damages to “an anount
which is equal to the amount of the actual damages awarded to
the injured party”).



Whet her or not Peterson breached his duty to prudently
invest the funds entrusted to him | do not believe this award
of punitive damages is permtted by the statutes of this
jurisdiction. In what | consider to be a m staken reading of a
comment to a restatenent of the law of trusts,! the nmajority
finds an exception to the proposition that trust litigation was
historically equitable in nature, thereby permtting a jury
trial and punitive damages under the circunmstances of this case.
Because | believe that the ngjority’s articulation of the
di stinction between an action fornerly at |aw and an action
formerly in equity is not historically accurate and w ||
unjustifiably expand the right to jury trials and punitive
damages, | respectfully dissent.

Punitive, or exenplary, damages have | ong been governed by
statute in this jurisdiction. See § 13-21-102(1)(a), 5 CRS.
(2003). Although the pertinent statute, on its face, permts
only a jury to award exenpl ary damages, this court has | ong
hel d, wthout |egislative reaction, that the |legislative intent
inusing this termwas nerely to limt such awards to cases that
are triable to a jury, whether or not a jury actually serves as

the trier of fact in a particular case. See Calvat v. Franklin,

90 Col 0. 444, 449-50, 9 P.2d 1061, 1063-64 (1932); see al so Sky

Fun 1 v. Schuttloffel, 27 P.3d 361, 370 (2001). Because there

! See Restatement (Second) of Trusts § 198 cnt. d (1959).



is no constitutional right to a civil jury trial in this

jurisdiction, see Garhart v. Col unbia/Heal thONE, L.L.C.

02SA182, slip op. at 20-22 (August 16, 2004), and because no
statute or rule of civil procedure enlarges the right to a jury

trial that existed at law, see MIller v. District Court, 154

Col 0. 125, 128, 388 P.2d 763, 765 (1964); C. R C.P. 38, the
former distinction between actions at |aw and actions in equity
survives for determning the right to a jury trial and,

therefore, to an award of exenplary danages. See Kaitz v.

District Court, 650 P.2d 553, 555 n.3 (Colo. 1982).

While the nature of the avail able renedies may be a strong
i ndicator of the legal or equitable nature of an action, see

Continental Title Co. v. District Court, 645 P.2d 1310, 1317

(Colo. 1982), the fact that a plaintiff seeks a noney judgnent
has by no neans been consi dered decisive that the action is one
at law. See id. (“W conclude, however, that such back pay is
an integral part of the equitable renedy provided by the statute
and was not intended to create a |l egal renedy invoking the right

toajury trial.”); Cree v. Lews, 49 Colo. 186, 112 P. 326

(1910). Rather than constituting a special case or an exception
to a rule based on recovery of noney judgnents, however, trust
litigation nerely denonstrates that noney judgnents soneti nes
result fromactions that developed in equity, |ike actions at

| aw.



Wiile we clearly acknowl edged in Kaitz that actions at |aw

could arise fromthe circunstances of a trust or fromcertain
actions of a trustee, we also made clear that actions against a
trustee for breach of trust are equitable in nature. Because
there was no “allegation of any breach of any express duty to
pay a sumcertain” in that case, we held that the plaintiffs
were not entitled to an action at law. Kaitz, 650 P.2d at 555.
Rel yi ng heavily on what | consider to be its m sreadi ng of
Comment d to section 198(1) of the Restatenent, the majority

di stingui shes Kaitz as involving a suit by the beneficiaries

rather than a successor trustee and holds that “the relationship
between the parties . . . makes the action one that can be

mai ntained at law.” Mj. op. at 11. |In Kaitz, however, we held

that the plaintiffs could not bring an action at |aw, not
because they were beneficiaries, but because, as is the case
here, they were seeking relief for the breach of a fiduciary
duty. Kaitz, 650 P.2d at 555.

The exanple in Coment d does not turn on a plaintiff’s
status as a successor trustee but rather on the nature of his
action to recover msappropriated trust nmonies. The Comment
nmerely recognizes that if a trustee is under a duty to pay noney
“i medi ately and unconditionally,” an action at |aw nay be
mai nt ai ned agai nst him“to recover the anount m sappropriated,”

whet her the party to whomthe duty is owed is a newtrustee or a



beneficiary, or soneone el se altogether. See Nobile v. Pension

Comm, 611 F. Supp. 725, 729 (S.D.N. Y. 1985). By postulating “a

new trustee,” the exanple nerely presents a realistic situation

in which such an i medi ate and unconditional duty could exist.
While the Comment’s reference to “m sappropriated” noney

al so appears to be illustrative rather than definitive, it is

i ndi cative of the noney that could be the subject of a duty of

i mredi at e and unconditional paynent. As the illustrations which

follow the text denonstrate, it contenplates nerely an action

based on the failure of the trustee to performa mnisterial act

expressly mandated by the trust instrunent, not a breach of his

trust by failing to increase the trust funds through prudent

investnment. 1d. Wether or not it would constitute

m sappropriation, even the Seventh G rcuit, upon which the

majority relies for support of its interpretation of Comment d,

affirmed the right to a jury trial only where the former trustee

actually | ost noney entrusted to himthrough poor investnents

and, therefore, was unable to turn over the previously existing

trust funds to the new trustee. See Jefferson Nat’'|l Bank of

M am Beach v. Central Nat’'l Bank in Chicago, 700 F.2d 1143 (7th

Gr. 1983).



Puni ti ve damages were awarded agai nst Peterson, not for
| ost trust funds, which did not exceed $15,000 in this case,? but
for nonies he failed to generate by prudent investing. Neither
the Restatenent, nor any other authority of which I am aware,
suggests that a trustee has a duty to “imedi ately and
uncondi tionally” pay noney that is not and never has been part
of the trust to a new trustee, nerely because he shoul d have
i nvested nore prudently. \Whether brought by a new trustee or
soneone else, a claimfor breach of trust by failing to invest
prudently is equitable in nature and nmay not be tried to a jury.
Because | believe the majority’s nechani cal distinction
bet ween suits brought by beneficiaries and those brought by new
trustees is unsupportable and will sinply amount to a
prescription for punitive damage awards agai nst trustees who
fail to neet the standards required of prudent investors,

respectfully dissent.

2 See § 13-21-102(1)(a) (linmiting exenplary damages to “an anount
which is equal to the amount of the actual damages awarded to
the injured party”).



