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In 1994 WIlliam K. Coors entered into a contract for life
insurance with Security Life of Denver. 1In 1998 Coors filed
this action against Security Life for breach of that contract,
bad faith breach of contract, fraud, violation of the Col orado
Consuner Protection Act (CCPA), and punitive damages. The tria
court ruled in favor of Coors on all counts and awarded Coors
trebl e damages, attorney’ s fees and interest pursuant to the
CCPA.

The court of appeals reversed the trial court’s finding of
a violation of the CCPA on the grounds that there was
insufficient public inpact of Security Life's actions to
inplicate the CCPA. The court of appeals affirnmed the finding
of a material breach of the life insurance contract, but denied
recovery to Coors of any term nation penalty and vacated the

trial court’s award of punitive damages and attorney fees.
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The suprenme court accepted certiorari. The court is evenly
di vi ded (one Justice not participating) on the question of
sufficiency of public inpact to trigger the CCPA. The court of
appeal s’ judgnent is, therefore, affirnmed by operation of |aw on
that point and the CCPA is determ ned not to apply to Coors’
cl ai ns.

As to the term nation penalty, the court unani nously
reverses the court of appeals and holds that Security Life, as
t he breaching party, cannot retain the term nation penalty.

Finally, the court concludes that the trial court’s
findings concerning Security Life s fraudul ent and reckl ess
conduct support an alternative award of exenplary damages in the
anount of three tinmes actual damages even w thout application of
the CCPA. In that judgnent, all six participating Justices

j oin.
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This case concerns a life insurance policy issued by
Security Life of Denver |nsurance Conpany to WIliam K. Coors.
Coors sued Security Life for breach of contract, fraud and
viol ation of the Colorado Consuner Protection Act (“CCPA’) on
the basis that Security Life charged Coors an expense charge of
$.90 per $1,000 of basic benefit, rather than the $.131 per
$1,000 rate provided for in the policy. The trial court ruled
in favor of Coors on all counts, and awarded $1, 085, 506.73 in
total danages, which included treble damages and attorneys’
fees. The court of appeals affirnmed in part and reversed in

part in Coors v. Security Life of Denver Ins. Co., 91 P.3d 393

(Col 0. App. 2003). The court of appeals’ opinion addressed
three issues on which we agreed to grant certiorari.* First, in
reversing the decision of the trial court, the court of appeals
held that Security Life s conduct affecting at nost one percent
of policyholders could not constitute significant public inpact
as required to establish a private cause of action under the

Col orado Consuner Protection Act. Second, the court of appeals

1w granted certiorari on three issues:

(1) Whether the court of appeals erred in concluding, as matter
of law, that the record | acked substantial evidence of public

i npact resulting fromthe defendant’s conduct, as required for
vi ol ation of the Col orado Consuner Protection Act.

(2) Whether the court of appeals erred in holding that the
petitioner was not entitled to surrender his policy without a
penal ty, despite Security Life' s m sconduct, which both courts
considered a material breach of the insurance contract.



held that Security Life was entitled to retain a term nation
penalty associated wth the surrender of the policy by Coors;
and third, the court of appeals held that in the absence of
application of the treble danages provisions triggered by the
Consuner Protection Act, Security Life was not liable for

puni tive damages.

W now affirmthe court of appeals decision with respect to
the issue concerning the CCPA. By operation of Col orado
Appel l ate Rule 35(e), where the suprenme court is equally
di vided, the judgnent of the |lower court shall stand affirned.

On the second issue, we reverse the court of appeals
decision that Security Life should be allowed to retain the
termnation penalty, and we permt such penalty as a neasure of
damages for Coors. Finally, we hold that there is sufficient
evi dence of Security Life's fraudul ent and reckl ess behavior to
support an award of exenplary damages in the anount of three
ti mes actual damages even without reference to the CCPA
Accordingly, we affirmin part, reverse in part and remand for

entry of judgnent consistent with this judgnent.

(3) Whether the court of appeals erred in reversing the district
court’s award of punitive danmages and attorney fees.



. Facts

I n Decenber 1994, Coors, acconpanied by his attorney, net
with a representative of Security Life to consider purchasing
life insurance. The parties reviewed illustrations for a
Security Life Utra UL policy. 1In the illustrations, the
expense charge was depicted as $.90 per $1,000 of coverage but
t he expense charge to be used in cal culating the cash surrender
val ue of Coors’ policy was not discussed.?

Coors signed an application for an Utra UL policy and
tendered a check for the first premumof the policy. The
policy becane effective Decenber 15, 1994. The face page of the
witten policy gave Coors a twenty-day right to review and
return the policy. The terns provided that the nonthly expense
charges were $7.00 per policy per nonth and $.131 per $1, 000 of
basi c death benefit per nonth during the first five years of the
policy. Coors accepted the policy wthout review

Security Life then sent Coors a disclosure statenent that
stated that the nonthly expense charges were $7.00 per policy
per month and $.90 per $1,000 of basic death benefit per nonth
during the first five policy years. The disclosure statenent

was designated as an illustration, not a contract, and referred

2 The expense charge is based on actuarial conputation varying
according to age, gender and snoking status.



policyholders to their witten policy to the extent that the
di scl osure statenment was in conflict.

Each nonth for approximately three and one-half years,
Security Life charged $.90 per $1,000 of basic death benefit, or
$2, 340 per nmonth, to Coors’ policy. Thus, the cash surrender
val ue was depl eted accordingly. Coors received annual
statenents in 1995, 1996 and 1997 that reflected the total
expense charges deducted each year. He did not review them
Coors paid the $331,871 prem um every year from 1994 to 1997

In October 1997, Security Life learned that a “conputer
truncation error” had mistakenly printed the $.131 expense
charge on 227 UL Utra policies, including Coors’ policy.?
Security Life had intended to charge Coors $.90 per $1,000 and
concluded that the msprint was a scrivener’s error, which could
be reformed. Security Life did not take action to correct this
error until the spring of 1998.

In June 1998, Security Life drafted a letter to Coors
notifying himof the discrepancy. Security Life enclosed a new
schedul e page reflecting the $.90 expense charge and al so
encl osed a policy face page that contained the sane date and

twenty-day review provision as the original face page. The

% Counsel for Security Life explains this truncation error as a
result of having a nunerator that was too |arge thus affecting
only Security Life custoners with the highest level of life

I nsurance cover age.



letter and enclosures were nmailed to 192 UL policy hol ders,
i ncl uding Coors, on July 2, 1998.*

Coors received the letter July 6, 1998. On the sane day,
he requested a rescission of his policy and denmanded a refund of
all premuns paid, with interest, fromthe inception of the
policy. Security Life informed Coors that the letter neither
requi red action on his part nor triggered a new twenty-day
review period. Wen Security Life refused to honor the right to
return contained on the face page, Coors requested a surrender
of his policy and demanded paynent. Security Life issued Coors
a check for $667,025.03; the surrender value of his policy |less
a termnation penalty of $111, 966. 93.

Coors then filed an action against Security Life for breach
of contract, bad faith breach of contract, fraud, violation of
t he Col orado Consuner Protection Act (“CCPA’), section 6-1-101
et. seq., CRS. (2004), and punitive danages.

A bench trial was held in the Jefferson County District
Court. The trial court ruled in favor of Coors on all counts
and awar ded Coors $1,085,506.73 in total damages, which included
trebl e damages, attorney fees and interest pursuant to the CCPA

The trial court delineated ten grounds for a finding of

deceptive trade practices and al so concluded that a viol ation of

4 OF the 227 Security Life custoners who originally purchased UL
i nsurance, 36 accounts had been closed or paid at the tinme the



the Unfair Conpetition Deceptive Practices Act, section 10-1-101
et. seq., CRS. (2004), is a per se violation of the CCPA.

The court of appeals reviewed the trial court’s decision,
affirmng in part, reversing in part and remandi ng the case for
further proceedings.® The court of appeals applied the test set

forth in Martinez v. Lewis, 969 P.2d 213 (Col 0. 1998), and found

that public inpact was not proven as a matter of |aw because an
i npact on “at nost one percent of the policyhol ders could not
constitute public inpact;” the challenged conduct was private in
nature; Coors was a sophisticated busi nessman acconpani ed by
counsel during the sales process for the policy; and there was
i nsufficient evidence before the trial court regardi ng any
i npact on other policyhol ders.

The court of appeals affirned the trial court’s
determ nation that a material breach had occurred, but held that
the trial court erred in its conclusion regarding the

inplications of that breach. First, the court of appeals

truncation error was di scovered.

® The court of appeals revi ewed seven issues:

(1) Whether Security Life s challenged conduct constituted a
vi ol ation of the CCPA.

(2) Whether Security Life was entitled to reformation.

(3) Whether Security Life's use of the $.90 expense charge
constituted a material breach.

(4) Whether Security Life was entitled to a term nation penalty
upon Coors tendering his policy.

(5) Whether Security Life’'s conduct with respect to the 1997
prem um paynent constituted fraud by om ssion.

(6) Whether there is a basis for awardi ng punitive danmages.



concl uded that allowi ng Coors to surrender the policy wthout
enforcing the contractual term nation penalty woul d be unjust
enrichnment. Second, the court opined that the new face sheet
sent in 1998 but dated 1994 was not a new or separate contract
giving Coors a new twenty-day right to review and for that
reason, Security Life properly deducted the term nation penalty
in conpliance with the policy provisions.

Based on its conclusions of law, the court of appeals
reversed and vacated the award of punitive damages and attorney
fees. The case now cones before this court on the question of
public inpact required to trigger the CCPA, the proper

interpretation of the termnation penalty and punitive danages.

1. Col orado Consuner Protection Act

One Justice is not participating in this case. The
remai ni ng Justices are evenly divided on the issue of whether
Coors established sufficient evidence of public inpact under the
CCPA. Justices Kourlis, Rice and Coats would hold that there
was no public inpact for purposes of applicability of the CCPA
Justices Mil |l arkey, Bender and Hobbs woul d hold that there was
public inpact for purposes of applicability of the CCPA
Accordingly, there is no majority to overturn the court of

appeals on this point, and the court of appeals opinion stands.



See C.A R 35(e); Cty and County of Denver v. Board of County

Commirs, 145 Col o. 451, 452, 359 P.2d 1031 (1961).

[11. Term nation Penalty

Because we affirmthe court of appeals’ decision that Coors
failed to establish significant public inpact to support his
CCPA claim we now consider whether Security Life may enforce
the contract’s early term nation penalty agai nst Coors.

Under contract law, a party to a contract cannot claimits

benefit where he is the first to violate its terns. Scientific

Packages, Inc. v. Gum nn, 134 Colo. 233, 237, 301 P.2d 719, 722

(1956) (material breach deprives party of right to demand
performance by other). It is undisputed that there was a valid
contract between Security Life and Coors, and that Coors
performed under the terns of the contract by paying his annual
prem uns. Hence, if Security Life materially breached the
contract, it should not be entitled to enforce the early
term nation penalty agai nst Coors.

Whet her a breach is material is a question of fact. Kaiser

v. Mt. Square Disc. Liquors, Inc., 992 P.2d 636, 640 (Colo.

App. 1999). A material termgoes to the root of the matter or

essence of the contract. Interbank Invs., L.L.C v. Vail Valley

Consol . Water Dist., 12 P.3d 1224, 1229 (Colo. App. 2000).

Materiality nust be assessed in the context of the expectations
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of the parties at the tine the contract was formed. 1d. at
1229. The trier of fact should consider the inportance or
seriousness of the breach and the |ikelihood that the injured
party w Il nonethel ess receive substantial perfornmance.

Converse v. Zinke, 635 P.2d 882, 887 (Colo. 1981). Finally,

findings supported by the record will not be disturbed on

appeal. Page v. Cark, 197 Colo. 306, 592 P.2d 792 (1979).

Coors’ insurance policy expressly provided a $.131 per
$1, 000 benefit nonthly expense charge. Each nonth, Security
Li fe deducted an expense charge of $.90 per $1,000. The trial
court found that the expense overcharge had a material inpact on
t he performance and surrender value of Coors’ policy in the
amount of $89,973.00 with interest in the anount of $44, 880. 80.

Al t hough the court of appeals agreed with the trial court’s
finding that a material breach occurred, the court of appeals
concluded Security Life was entitled to the term nation penalty
agai nst Coors on the grounds that it would be inappropriate for
Coors to receive 3 1/2 years of “free” life insurance and that
Security Life serviced the policy and woul d have been obligated
to pay the face anount of the policy in the event of Coors’
deat h.

We disagree. |In the case before us, Security Life
materially breached the contract. As a result of that breach,

Coors attenpted to exercise his twenty-day right to return the

11



policy. This should have relieved himof any obligation to pay
a termnation penalty. However, Security Life clainmed the
updat ed face page did not create a new twenty-day right to
review. Coors then chose to surrender his policy.

We hold that as the breaching party, Security Life is not

entitled to enforce the term nation penalty provision.

| V. Danmmges
The CCPA provides that a successful plaintiff is entitled
to three tinmes the anmount of actual damages sustained “if it is
establ i shed by clear and convi ncing evi dence that such person
engaged in bad faith conduct.” 8§ 6-1-113(2)(II1l), CR S
(2004). The trial court made |lengthy findings in support of
t hat concl usi on and awarded damages as fol |l ows:
i . expense charge overcharges of $89, 973. 00
ii. interest on expense charge overcharges of $44, 880. 80
iii. surrender penalty recovery of $111, 966.93
iv. interest on the surrender penalty recovery of
$34, 365. 49.
v. totaling that amount, the trial court then trebled it to
arrive at an award of $843,558.66, plus attorney fees and
costs.
The court of appeals concluded that the CCPA does not apply

to this case, and thus damages predi cated on the CCPA cannot be

12



uphel d. The question is thus what portion of the damages award
nonet hel ess survi ves.

First, the trial court expressly concluded that the
plaintiff proved that Security Life had breached its contract
with Coors in bad faith, and this opinion does not contravene
that conclusion. The award of actual damages in the anmount of
$89, 973. 00 for the expense overcharge and $111, 966.93 for the
surrender penalty is sustained. Those anounts cannot be trebled
by operation of the CCPA. Coors argues, however, that treble
punitive damages are ot herw se appropriate given the trial

court’s findings and conclusion. See Anson v. Trujillo, 56 P.3d

114, 120 (Col o. App. 2002) (reversal of CCPA claimrequires
reinstatenment of award of punitive danmages).

A. Punitive Damages

Puni ti ve damages, and even treble punitive danages, are
available in tort and contract actions under sone circunstances.
§ 13-21-102, C R S. (2004). Bad faith breach of an insurance

contract is such an action. South Park Aggregates Inc. v.

Northwestern Nat’| Ins. Co., 847 P.2d 218, 255 (Col o. App.

1992); Farmers G oup, Inc. v. Trinble, 658 P.2d 1370 (Col 0. App.

1982) .
Punitive damages are covered by section 13-21-102 which

provi des:

13



(1)(a) In all civil actions in which damages are
assessed by a jury for a wong done to the person or
to personal or real property, and the injury
conpl ai ned of is attended by circunstances of fraud,
malice, or wllful and wanton conduct, the jury, in
addition to the actual danmages sustai ned by such
party, may award hi m reasonabl e exenpl ary damages.
The anopunt of such reasonabl e exenpl ary damages shal
not exceed an anmount which is equal to the amount of
t he actual damages awarded to the injured party.

(3) Notwithstanding the provisions of subsection (1)
of this section, the court may increase any award of
exenpl ary damages, to a sumnot to exceed three tines
t he amount of actual damages, if it is shown that:

.(b) The defendant has acted in a wllful and
want on manner during the pendency of the action in a
manner which has further aggravated the danmages of the
plaintiff when the defendant knew or should have known
such action woul d produce aggravati on.

The general purposes of punitive damages under section 13-
21-102 are punishnment of the defendant and deterrence agai nst
the comm ssion of simlar offenses by the defendant or others in

the future. See, e.g., Frick v. Abell, 198 Colo. 508, 602 P.2d

852 (1979). Consistent wth these purposes, section 13-25-
127(2), C.R S. (2004), requires that punitive damages shall only
be awarded in a civil action where the party asserting the claim
proves beyond a reasonabl e doubt that the injury sustained was
attended by circunstances of fraud, malice, or willful and

want on conduct. Tri-Aspen Constr. Co. v. Johnson, 714 P.2d 484,

486 (Col o. 1986); Frick, 198 Colo. at 511, 602 P.2d at 853.

Coors argues that punitive danmages and the trebling of such

damages are supportabl e under those statutes, even absent the

14



application of the CCPA.® Here, the trial court did award treble
damages under the CCPA. A plaintiff is not entitled to recover
both trebl e damages under the Col orado Consuner Protection Act

and punitive damages under section 13-21-102. Lexton-Ancira

Real Estate Fund v. Heller, 826 P.2d 819 (Colo. 1992). The

trial court noted that although a separate punitive damge award
woul d have been duplicative of the treble damage award under the
CCPA; “this is, however a case in which the deterrence purpose
of the punitive damage statute would be well served.”

The trial court’s award of treble damages was based on
cl ear and convincing evidence that Security Life engaged in bad
faith conduct pursuant to section 6-1-113. Standing alone, this
is an insufficient basis on which to inpose punitive danmages.
Thus, we nust consi der whether the evidence supports the trial
court’s alternative conclusion that punitive damages woul d be
appropriate even in the absence of treble damages under the
CCPA.

The sufficiency of evidence to justify an award of punitive

damages is a question of law. Mnce v. Butters, 200 Col 0. 501,

502, 616 P.2d 127, 129 (1980). 1In reviewing this issue, we

® There is no argument that the attorney fees award survives

w thout the CCPA justification. Beebe v. Pierce, 185 Colo. 34,
521 P.2d 1263 (1974) (absent specific contract, statutory or
procedural rules attorneys fees are not recoverable).
Therefore, we do not address that conmponent of the trial court
j udgnent .
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consider the totality of the evidence viewed in the |ight nost
supportive of the verdict. Frick, 198 Colo. at 511, 602 P.2d at
854.

The trial court found that Security Life’'s conduct was
acconpani ed by both fraud and willful and wanton conduct, either
of which, if proven beyond a reasonabl e doubt, would sustain an
award of punitive damages. W exam ne each in turn.

i. Fraud

To establish fraud, the plaintiff nust show that the
def endant nade a fal se representation of a material fact,
knowi ng that representation to be false; that the person to whom
the representation was nade was ignorant of the falsity; that
the representation was nade with the intention that it be acted
upon; and, that the reliance resulted in damage to the

plaintiff. Brody v. Brock, 897 P.2d 769, 775-76 (Colo. 1995).

The trial court held that Security Life s conduct
constituted fraud by om ssion, causing Coors’ damages.
The trial court specifically identified the follow ng actions as
constituting fraud: that as early as QOctober 1997 Security Life
was aware of the conputer truncation error that had affected the
policies; though Security Life had actual know edge in October
1997 that Coors had been significantly overcharged, Security
Life failed to advise Coors of that nmaterial fact; Security Life

publ i shed Coors’ 1997 annual statenent reflecting expense

16



charges that it knew were inaccurate; and by om ssion, Security
Life induced Coors to pay his Decenber 1997 annual prem um
ii. WIIlIful and Wanton Conduct
In addition to fraud by omssion, the trial court found

that Security Life engaged in willful and wanton conduct. 1In

t he context of section 13-21-102, “w lIful and wanton conduct”
means conduct purposefully commtted which the actor nust have
realized was done heedl essly and recklessly without regard to
consequences or the rights of the plaintiff. § 13-21-102; see

al so Tri-Aspen, 714 P.2d at 486; Frick, 198 Colo. at 511, 602

P.2d at 854. \Were the defendant is conscious of his conduct
and the existing conditions and knew or shoul d have known t hat
injury would result, the statutory requirenents of section 13-

21-102 are net. See, e.g., Pizza v. WIf Creek Ski Dev. Corp.

711 P.2d 671 (Colo. 1985); dark v. Small, 80 Colo. 227, 229-30,

250 P 385, 386 (1926).
The trial court found that:

Security Life acted unreasonably in adopting and

i npl enmenting the Biles schene, in preparing and
sending a false and msleading letter to
policyholders, in sending a right of review it never
intended to honor and in attenpting to deprive
policyholders of their legal rights. Security Life
knew that its conduct was unreasonable or acted in
reckl ess disregard of the fact that its conduct was
unreasonable . . .. The evidence has shown t hat
Security Life's bad faith conduct continued after the
lawsuit in this case was fil ed.

17



In reviewng the record, we find that the Biles neno
specifically acknow edged that the proposed course of
conduct “may turn out to be a very bad idea” and
potentially viewed as “bad faith” by a court. Despite
recognition of the risk to the rights of the insureds,
Security Life adopted the Biles schene.

Viewing the evidence in its totality and in a |ight
nost favorable to the verdict, we agree that the trial
court’s finding that Security Life’s conduct was
acconpani ed by circunstances of fraud and willful and
want on conduct was proven beyond a reasonabl e doubt. W
now turn to the anount of punitive danmages.

B. Amount of Punitive Danages

The size of a punitive damages award is commtted in the
first instance to the discretion of the fact finder, and a
reviewing court will not disturb the award absent an abuse of

that discretion. Walford v. Blinder, Robinson & Co., Inc., 793

P.2d 620 (Colo. App. 1990). Here, the trial court found that
punitive damages in a ratio of one to one would be justified.
The trial court trebled danages by operation of the CCPA.
That trebling cannot stand. However, Coors argues that the
trial court provided alternative justification for such trebling

sufficient to support the award even in the absence of the CCPA

18



A trial court may increase an award based on behavi or

during the pendency of the case. § 13-21-102(3); see also Tait

v. Hartford Underwiter’s Ins. Co., 49 P.3d 337, 342-43 (Col o.

App. 2001) (damages trebl ed where defendant conpl ai ned of
expedited trial date, commtted discovery violation in manner
that required the court to hold hearings to insure conpliance,
del egated to counsel many of its continuing obligations to
insured despite insurer’s ongoing duty to insured). In this
case, the trial court found that Security Life s conduct was
exacerbated by its behavior during the pretrial phase.
Specifically, it found that Security Life obscured and
m srepresented who its decision makers were and failed to neet
its nost basic discovery and discl osure obligations even after
bei ng conpell ed to produce information.

C. Burden of Proof

Security Life argues that an award of exenplary danmages nmay
not be upheld here because the trial court did not state that it
was making its findings beyond a reasonabl e doubt as required by

section 13-25-127. See Mntgonery v. Tufford, 165 Col o. 18,

26, 437 P.2d 36, 40 (1968) (a verdict for punitive damges nust
be separately stated in order to provide a basis for determning
its reasonabl eness).

We are not persuaded. First, the trial court did not state

inits order that it was making its CCPA findings by clear and
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convi nci ng evidence, although such burden is mandated by section
6-1-113(2)(111) of the CCPA and Security Life did not chall enge
the trial court order on that basis.

Second, the trial court made findings that were not
necessary to its CCPA award. It held that the purpose of the
punitive damage statute would be well served by the inposition
of punitive damages against Security Life in this case. The
court opined that “[s]inply, a |ife insurance conpany nust know
and understand that it nust abide by policies of the insurance
it 1ssues.”

The trial court’s findings on these points were detail ed,
specific and pejorative. The trial court mnced no words inits
conclusion that Security Life inplenented a “patently deceptive
and m sl eadi ng schene,” blatantly obstructed di scovery, and
failed to understand its obligations to its policyhol ders and
t he public.

Accordi ngly, we conclude that the failure of the trial
court to state that the evidence supported such findings beyond
a reasonabl e doubt is not fatal, because the findings otherw se

| ead i nexorably to just such a conclusion.’

V. Concl usi on

" Upon remand, the trial court will need to address the proper
conput ation of interest on the judgnent.
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Where one Justice of the Suprenme Court does not participate
and three Justices are in favor of affirmance of the judgnent of
the court of appeals and three Justices are in favor of
reversal, the decision of the court of appeals nust stand
affirmed by operation of law. W thus affirmthe court of
appeal s on Coors’ CCPA claim

Conversely, we conclude that Security Life, as the
breaching party, was unjustified in retaining the term nation
penalty. W reverse the court of appeals on that point.

Lastly, we conclude that the record supports an award of
exenpl ary damages in an anount of three tinmes the actual
damages, even w thout application of the CCPA

In summary, we affirmin part, reverse in part and remand
the case for further proceedi ngs consistent with this judgnment,

i ncluding the calculation of interest on the award.
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JUSTI CE BENDER, specially concurring.

| join the opinion of the majority in Part | (Facts) and
Part 11l (Term nation Penalty). Because | would hold that Coors
has established sufficient evidence of public inpact under the
CCPA, | would not reach the damages issue in Part |V of the
maj ority opinion. Nonetheless, | join Part |V because | agree
that the evidence supports an alternative basis to award sim| ar
damages to Coors

| am aut horized to state CH EF JUSTI CE MULLARKEY and

JUSTICE HOBBS join in this special concurrence.



