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No. 03SC668, Paul v. People: Fornmer Jeopardy — State
Constitution

Bot h the Peopl e and defendant Kevin Paul petitioned for
review of various aspects of the court of appeals judgnent
affirmng the trial court’s refusal to dism ss crimnal charges
followng a mstrial. The trial court denied w thout conment
Paul s pretrial notion asserting fornmer jeopardy. The court of
appeal s agreed with Paul that the denial of his notion was an
i mredi atel y appeal abl e order, but it affirmed the | ower court
judgnent, holding that Paul inplicitly consented to the mstrial
by failing to expressly object and that there was, in any event,
mani f est necessity for ordering a mstrial.

The Suprene Court held that Paul’s pretrial notion was not
an i medi atel y appeal abl e order, but it nevertheless chose to
exercise its original jurisdiction, pursuant to CA R 21, and
hel d that under the circunstances of the case, the court’s
declaration of a mstrial was neither consented to nor justified

by mani fest necessity. Were the defendant was given a choice
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by the court between a continuance and a mstrial, his response
to the effect that he did not request either was sufficient to
preserve his objection. And where the trial court failed to
rule on a pre-trial notion for discovery sanctions against the
defendant until after trial was well under way, its suggestion
that it would be unfair to either grant or deny the notion at
that stage did not anmount to manifest necessity for a mstrial.
The judgnent of the court of appeals was therefore reversed and

remanded with instructions to order the charges di sm ssed.
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Bot h the Peopl e and defendant Kevin Paul petitioned for
review of various aspects of the court of appeal s judgnent
affirmng the trial court’s refusal to dism ss crimnal charges

followng a mstrial. People v. Paul, 83 P.3d 1171 (Col 0. App.

2003). The trial court denied w thout coment Paul’s pretrial
nmotion asserting former jeopardy. The court of appeal s agreed
with Paul that the denial of his notion was an i nmedi ately
appeal abl e order, but it affirnmed the | ower court judgnent,

hol ding that Paul inplicitly consented to the mstrial by
failing to expressly object and that there was, in any event,
mani f est necessity for ordering a mstrial.

Al t hough denial of the defendant’s pretrial notion was not
an i mmedi atel y appeal abl e order, we choose to exercise our
original jurisdiction pursuant to C AR 21, and we hold that
under the circunstances of this case, the court’s declaration of
a mstrial was neither consented to nor justified by manifest
necessity. The judgnent of the court of appeals is therefore
reversed and remanded with instructions to order the charges
di sm ssed.

l.
Kevi n Paul was charged with vehicul ar assault! and driving

under the influence.? Twelve days before trial, the People noved

1§ 18-3-205(1)(b), C.R'S. (2004).
2§ 42-4-1301(1)(a), C.R'S. (2004).



to strike the defendant’s acci dent reconstruction expert on the
grounds that the defendant’s disclosures were untinely and

i nconplete. Six days before trial, the trial court heard the
notion but made no ruling.

At a conference two days before trial, the court again
addressed the People’s notion to strike, stating that it felt
sand- bagged by defense counsel and finding defense discl osures
inconplete. The court offered the People a continuance with
sanctions, including paynent for all trial preparation costs and
unused airline tickets. The People rejected this proposal, and
t he i ssue remai ned unsettl ed.

On the fifth day of trial, the defense called its expert to
testify, and the People renewed their notion to strike. At that
point, the court informed the parties that that they could
ei ther request a continuance or it could declare a mstrial.

I ndicating that the trial should already have been over, that it
was late in the day, and that it was doubtful whether trial
could finish by the next day, the court ignored a suggestion by
the People that the witness’ testinony be limted as a sanction,
and instead restated the sane two options to the parties. The
prosecuting attorney responded that he was not requesting either
alternative, and defense counsel simlarly responded, “Nor do

|.” The court then declared a mstrial sua sponte. No further



obj ection was voiced by either party, and the court gave the
foll ow ng explanation to the jury:

| have a lot of questions as to whether or not we can
get through with this lawsuit tonorrow. Now, tonorrow
wll be the third additional day. W were schedul ed
for three days to begin wth. Tonmorrow is the third
day. Mss Key, who was deened the alternate, was
rel eased because she had an activity planned with her
daughter, and | think that sonme of the rest of you had
activities planned as well. In light of all that, |
have decided to declare a mstrial, so your services
are no | onger needed.

Prior to the commencenent of a second trial, the defendant
moved to dism ss the charges, asserting forner jeopardy as a
bar. The trial court orally denied the notion, and the
defendant directly appealed to the court of appeals. Finding
t hat Col orado recogni zes the federal collateral order exception
to the final judgnent rule and that the defendant had an
i mredi ate right to appeal, the court of appeals neverthel ess
uphel d denial of the notion, ruling that the defendant consented
to the mstrial by failing to expressly object. The court of
appeal s al so held that the defendant’s inconpl ete disclosures
and the prosecutor’s resulting inability to effectively cross-
exam ne the defense expert amounted to manifest necessity.

We issued a wit of certiorari to reviewthe nerits of the

judgment, as well as the appealability of the trial court’s

ruling.



.
CGenerally, finality of judgnent has been required as a

predi cate for federal appellate jurisdiction. See, e.g., Abney

v. United States, 431 U S. 651, 656 (1977). The United States

Suprene Court has |ong recogni zed, however, that certain
collateral orders amount to “final decisions” within the nmeaning
of 28 U. S.C. section 1291 (2000), and are therefore imedi ately

appeal abl e, despite not termnating the entire case. See Cohen

v. Beneficial Indus. Loan Corp., 337 U S. 541 (1949)

(articulating the collateral order doctrine). The Suprene Court
has expressly included anong these i medi ately appeal abl e
collateral orders the denial of pretrial notions to dismss

crim nal charges on doubl e jeopardy grounds. Abney, 431 U S. at

662. At the sanme tinme, however, it has nmade clear that its
collateral order doctrine is not a matter of constitutional
necessity and, in accord with principles of federalism is not

bi ndi ng on the states. Johnson v. Fankell, 520 U.S. 911, 916-18

(1997).

Except as expressly provided by statute or rule, appellate
jurisdiction in Colorado is also generally limted to final
judgnments. See C A R 1(a); see also § 13-4-102(1), CRS.
(2004). For various reasons, the general assenbly has
designated certain classes of orders sufficiently final for

pur poses of appealability. See, e.g., 8 16-12-102, C R S.



(2004). In addition, this court has recogni zed that cases may
be divided into separate charges or clains, the resolution of
sonme of which may be sufficiently final to qualify for an

i mredi ate appeal. See, e.g., People v. Gallegos, 946 P.2d 946,

950 (Colo. 1997); C R CP. 54(b), CRS. (2004).

We have even adopted the federal collateral order exception
under the limted circunstances in which a federal cause of
action pursuant to 42 U.S.C. 1983 is permtted in state court
and an order denying qualified imunity in such an action would
be imedi ately appealable if it were tried in federal court.

Furlong v. Gardner, 956 P.2d 545 (Colo. 1998). As we expl ai ned

in Furlong, a public entity’'s or enployee’s notion for summary

j udgnent based upon sovereign imunity is expressly permtted by
statute. See Col orado Governnental Immunity Act, 8§ 24-10-101
to -120, C R S. (2004). A though the federal collateral order
doctrine does not apply to state court judgnents, we reasoned
that disparate treatnent of the appealability of a notion to
dism ss asserting qualified imunity in a section 1983 action
woul d violate principles of neutrality and rai se questions of

federal preenption. [d. at 550-51 (explaining Lakewood V.

Brace, 919 P.2d 231 (Colo. 1996)).
We have never held, however, that the federal collatera
order exception, interpreting the neaning of “final decisions,”

as that termappears in 28 U . S.C. section 1291, is equally



applicable to the interpretation of “final judgnents,” as that
termis used in CA R 1(a); and we have particularly not held
that the collateral order exception governs the appeal ability of
orders denying pre-trial notions to dismss on double jeopardy
grounds.

In County Court v. Ruth, 194 Colo. 352, 575 P.2d 1 (1977),

this court acknow edged that federal |aw treats an order denying
a pre-trial notion to dism ss on double jeopardy grounds as an

i mredi at el y appeal abl e col |l ateral order, and that the rationale
for that decision would appear to apply as well to other pre-
trial notions challenging the very jurisdiction of the court to
proceed. The issue before this court in Ruth, however, was

whet her an exercise of the district court’s original
jurisdiction to grant or deny a wit of prohibition pursuant to
106(a)(4) was itself an appeal able order; and if so, whether the
district court’s refusal to entertain the nerits of a 106
conplaint would al so deprive a reviewi ng court of jurisdiction
to address the nerits. 1d. Answering both questions in the
affirmative, we declined to address the nerits of the joinder

i ssue considered by the court of appeals, and instead remanded
with instructions for the district court to issue a citation to

show cause to the trial court, as required by then existing

C.RCP. 106(a)(4). ld. at 357, 575 P.2d at 4.



I n addition, however, we noted that the actual issuance of
a wit of prohibition by the district court on remand woul d be
an appropriate renmedy only if the trial court’s refusal to
di sm ss was not an i medi ately appeal abl e order, id. at 355-56,
575 P.2d at 3; and despite our remand to issue a citation
pursuant to CR C P. 106, we openly advised the district court
that the federal rule in Abney raised questions about our prior
presunption that pre-trial notions to dismss were not
i mredi atel y appeal able. 1d. at 356, 575 P.2d at 3. By our
remand order, we nmade clear that we were not answering the
guestion whether denial of the notion to dismss was imedi ately
appeal able. Id. at 357, 575 P.2d at 4. By addressing the
merits of the defendant’s joinder notion in a CR C.P. 106
proceedi ng on remand, and actually issuing a wit of
prohibition, the district court simlarly did not find the order
i mredi atel y appeal abl e, and the issue was therefore not before

this court upon recertification. See Ruth v. County Court in

and for El Paso County, 198 Colo. 6, 595 P.2d 237 (1979).

The question suggested in Ruth has remai ned unanswered for
nearly a quarter of a century, and the presunption that such
orders are not immedi ately appealable in this jurisdiction has

continued to govern state practice. See, e.g., People v.

Berreth, 13 P.3d 1214 (Colo. 2000) (issuing rule pursuant to

C.A R 21 and barring retrial follow ng erroneous decl aration of



mstrial); Sweaney v. Dist. Court, 713 P.2d 914 (Col o. 1986)

(issuing rule follow ng denial of defendant’s notion to dismss
all eging violation of speedy trial provisions of Interstate

Agreenment on Detainers); Marquez v. Dist. Court, 200 Col 0. 55,

613 P.2d 1302 (1980) (issuing rule follow ng denial of
defendant’s notion to dism ss for violation of statutory right

to speedy trial); Hanpton v. Dist. Court, 199 Colo. 104, 605

P.2d 54 (1980) (holding original proceeding “appropriate
vehicle” for resolution of defendant’s pre-trial claimthat he

has been denied a speedy trial); Brutcher v. Dist. Court, 195

Col 0. 579, 580 P.2d 396 (1978) (issuing rule to show cause
foll ow ng denial of defendant’s notion to dismss for failure to
j oi n).

Crimnal defendants in Colorado are expressly provided a
statutory right of appeal from anong other things, any
proceeding resulting in a conviction, see § 16-12-101, C R S
(2004); the inposition and propriety of a felony sentence, see §
18-1-409; the denial of a notion for post-conviction relief, see
Crim P. 35(c); and the denial of bond, see § 16-4-205, C. R S.
(2004). By contrast, the denial of pre-trial notions — even
t hose asserting constitutional or jurisdictional grounds for
di sm ssal — have been consistently viewed as insufficiently
final to appeal and therefore subject to i mediate review only

by invoking the original jurisdiction of a higher court to issue



an extraordinary wit. See Ruth, 194 Colo. at 355, 575 P.2d at
3.

In addition to involving the construction of different
statutory | anguage and different historical practice,
differences in volune and the structure of the respective court
systens mlitate agai nst the whol esal e adoption of the federal
collateral order exception in this jurisdiction. In Abney, the
United States Supreme Court recogni zed the system ¢ danger of
permtting crimnal defendants to derail prosecutions at their
choi ce and noted that “sunmmary procedures and cal endars” could
be used by federal appellate courts to weed out frivolous clains
and undue delay. Abney, 431 U S. at 2042 n.8. Unlike the
practical limtations of seeking extraordinary relief fromthe
United States Supreme Court, proceeding by invocation of this
court’s original jurisdiction provides a realistic option for
review of assertions of former jeopardy. Wether or not a rule
is ultimtely issued and further proceedi ngs are ordered, the
opportunity to petition, and for this court to discretionarily
i ntervene, provides an adequate and effective method of
i mredi ate review, w thout unnecessarily delaying crimnal

prosecutions. Cf. Bovard v. People, 99 P.3d 585, 593 (Col o.

2004); Bill Dreiling Motor Co. v. Court of Appeals, 171 Col o.

448, 452, 468 P.2d 37, 39 (Colo. 1970) (recognizing the right to

petition for wit of certiorari as a formof appellate review).
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[T,
Al t hough the defendant did not have a right to appeal in
this case, we nmay neverthel ess exercise our original
jurisdiction, pursuant to CA R 21, to address the nerits, and

we choose to do so here. See, e.g., People v. Young, 814 P.2d

834, 838 (Colo. 1991). An original proceeding is appropriate to
prevent an excess of jurisdiction by a |ower court when no ot her

remedy woul d be adequate. 1d.; see also Ruth, 194 Col o. at 355,

575 P.2d at 2. Here, the nerits of the issue have been fully
briefed and argued; the court of appeals has published its
resolution; and in light of our holding, the defendant would
ot herwi se be forced erroneously to endure a second trial.
I V.

Constitutional protections against being twce placed in
j eopardy for the sane offense not only disallow the governnment
repeated chances to obtain a conviction, but also ensure
defendants the right to have a verdict returned by a particul ar

jury. Arizona v. Washington, 434 U S. 497, 503 (1978); Berreth,

13 P.3d at 1216. Therefore, if a crimnal trial is term nated
before a verdict, guarantees agai nst double jeopardy will bar a
second trial unless the defendant consented to the ternination

or it was manifestly necessary. United States v. Dinitz, 424

U.S. 600, 606-07 (1976); Berreth, 13 P.3d at 1216.

11



A

In furtherance of these constitutional protections, the
general assenbly has statutorily provided that a prosecution is
barred whenever a former prosecution for the sanme offense has
been inproperly termnated. 8§ 18-1-301(1)(d), C R S. (2004).
Wiile the statute does not purport to identify all of the
reasons for which a termnation mght be proper, it nakes clear
that termnation wll not be considered inproper if the
def endant consents to it or waives any objection. § 18-1-
301(2)(a). By statute, a waiver occurs whenever the defendant
fails to register an objection on the record, contenporaneously
with the court’s order. 1d. No talismanic incantation of the
words, “l object,” is required by the statute to avoid a waiver;
it is enough that the defense contenporaneously nmake clear, as a
matter of record, its |lack of consent or acquiescence in the
term nation order.

The record of this case does not support a finding of
ei ther consent or waiver. Wen confronted with a choice between
a continuance and a mstrial, the prosecuting attorney, who in
fact suggested a third alternative, made clear that he did not
want and did not request either alternative. Defense counsel
echoed, “Nor do I.” Wthout further discussion, the court
ordered a mstrial. |In context, the defendant’s refusal to

request either option offered by the court cannot reasonably be

12



construed as a nere |lack of preference or willingness to let the
court choose. It could only be understood by the court as an
objection to both proposed courses of action, and it was
therefore not a waiver, even under the broad definition of the
statute.
B

Simlarly, section 18-1-301(2)(b) specifies that
termnation is not inproper if the trial court finds it
necessary for any of a nunber of reasons. § 18-1-301(2)(b)(1)-
(V). To be sure, this statutory enuneration is intended to be

descriptive rather than exhaustive, see Berreth, 13 P.3d at

1217, but we have nade clear that circunstances can anmount to
mani f est necessity only if they are both “serious” and “outside
the control of the trial court.” 1d. Furthernore, they nust

arise, or at |east becone apparent, when other reasonabl e

alternatives are no |l onger available. See State v. d assock,

759 N.E.2d 1170, 1173 (Ind. App. 2001) (“Manifest necessity
contenpl ates a sudden and overwhel m ng enmergency beyond the

control of the court.”); State v. Buell, 605 A 2d 539, 543

(Conn. 1992) (Manifest necessity “requires an el enent of
surprise; that is, the reason for the declaration of a mstrial
ari ses or becones known to the court only after the jury has

been sworn and j eopardy has attached.”).

13



Docket overcrowding and allowing trials to exceed their
anticipated length do not fall within the circunstances that are
beyond the court’s control. Berreth, 13 P.3d at 1218. By the
sanme token, while courts cannot be held responsible for failing
to anticipate circunstances that may arise after jeopardy has
attached, neither can a nere failure to take action on matters
presented before trial place themoutside the control of the

court. See, e.g., Buell, 605 A 2d at 543 (no nmanifest necessity

where conflict had been disclosed to the court and the
prosecutor before the jury was sworn).

Here, the only explanation given by the court after
ordering a mstrial involved the length of the trial and various
jurors’ plans. |Its order, however, also clearly resulted from
its belief that inadequate disclosures by the defense deprived
t he prosecution of an opportunity to effectively cross-exam ne
t he defense expert. Although it never actually ruled on the
state’s notion to strike, the court indicated that it never
considered striking the wtness an acceptable option. That
being the case, it remains unclear why neither a brief
continuance nor limting the witness’ testinony would have
sufficed, but in any event, the record fails to disclose any
circunstance arising at trial that was not already apparent and
presented to the court by notion before trial. If these

ci rcunstances did not warrant any di scovery sanction before

14



trial, they certainly could not justify a mstrial once jeopardy
attached. As such, the circunstances confronting the trial
court were not beyond its control, and therefore there was no

mani f est necessity for a mstrial. See Berreth, 13 P.3d at

1217.
V.

Al t hough the district court’s order denying the defendant’s
motion to dism ss was not an i mmedi ately appeal abl e order,
t hrough the exercise of our original jurisdiction, we hold that
the record supports neither a finding of manifest necessity for
a mstrial nor consent or waiver of objection by the defendant.
The judgnent of the court of appeals is therefore reversed, with

instructions to order the charges di sm ssed.
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