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No. 03SC664, Wel |l haf v. Peopl e — Double Jeopardy — Miultiplicity
— Unit of Prosecution — Sexual Assault on a Child, section 18- 3-
405, C R S. (2004) — Sexual Assault on a Child by One in a
Position of Trust, section 18-3-405.3, CR S. (2004) - Factually
Di stinct Ofenses.

For purposes of determ ning whether the sentences in this
case violate principles of double jeopardy prohibiting multiple
puni shnents for the sanme conduct, the Suprene Court utilizes a
two-part analysis. |In the first part of the analysis, a
statutory test, the court considers whether multiple punishnments
are specifically authorized by the General Assenbly, that is,
what is the legislatively prescribed unit of prosecution? In
the second part of the analysis, the court considers whet her
certain factors such as tine, place, or volition denonstrate
that the contacts occurred as factually distinct offenses, that
is, whether the conduct satisfies nore than one unit of
prosecuti on.

The Suprene Court holds that the unit of prosecution for

the crimes of Sexual Assault on a Child, section 18-3-405,


http://www.courts.state.co.us/supct/supctcaseann
http://www.cobar.org.

C.R S. (2004), and Sexual Assault on a Child by One in a
Position of Trust, section 18-3-405.3, CR S. (2004), is “any
sexual contact” and therefore does not permt separate offenses
for each type of sexual contact. The Suprene Court further
holds that, in this case, because the prosecution grouped the
contacts by type, rather than by separate incidents defined by
factors such as tinme, place, or volition, it was inpossible to
di scern whether the contacts constituted factually distinct

of fenses. Accordingly, the Suprenme Court concludes that the
mul ti pl e punishnents involved here are barred by principles of

doubl e j eopardy.



SUPREME COURT, STATE OF COLORADO Case No. 03SCo64
Two East 14'" Avenue
Denver, Col orado 80203

Certiorari to the Colorado Court of Appeals
Court of Appeals Case No. 00CA2351

Petitioner:
WARREN WCEL L HAF,
V.

Respondent :

THE PEOPLE OF THE STATE OF COLORADO.

JUDGVENT REVERSED AND CASE REMANDED W TH DI RECTI ONS
EN BANC
JANUARY 18, 2005

David S. Kaplan, Colorado State Public Defender
Nancy J. Lichtenstein, Deputy State Public Defender
Denver, Col orado

Attorneys for Petitioner

John W Suthers, Acting Attorney Cenera
Melissa D. Allen, Assistant Attorney General
Appel late Division, Crimnal Justice Section
Denver, Col orado

Attorneys for Respondent

JUSTI CE MARTI NEZ del i vered the Opinion of the Court.




In this case, we determne the unit of prosecution for the
crimes of sexual assault on a child, section 18-3-405, C. R S.
(2004), and sexual assault on a child by one in a position of
trust, section 18-3-405.3, C.R S. (2004).! W hold that these
statutes proscribe “any sexual contact” and therefore do not
define separate offenses for each type of sexual contact. After
determning the legislatively prescribed unit of prosecution, we
proceed to the factual conponent of our test. W conclude that,
due to the manner in which the prosecution grouped the sexual
contacts in this case, there was a single factual offense.
Accordingly, the nmultiple punishments in this case, based on
different types of sexual contact, are barred by principles of
doubl e j eopardy.

| . FACTS AND PROCEEDI NGS BELOW

A jury convicted Warren M Wel | haf of four counts of
sexual assault on a child pursuant to section 18-3-405, and four
counts of sexual assault on a child by one in a position of

trust pursuant to section 18-3-405.3. Wellhaf was al so

1 W granted certiorari to consider:

Whet her a single incident of sexual assault on a child
(or sexual assault on a child - position of trust) can
be broken down into fragments to support nultiple
sexual assault on a child counts, resulting in
mul ti ple sexual assault on a child convictions,

w thout violating the principles of double jeopardy.



convi cted of other felonies not at issue here.? The convictions
were the result of allegations that Well haf had sexually
assaulted his five-year old daughter, AW

On Decenber 26, 1998, Well haf’s daughter, A W, reveal ed
to her foster nother that Well haf had sexually assaulted her.
Subsequent |y, during video-taped interviews, A W stated that
she had been assaulted ten tines. Al though she could not
speci fy when the assaults occurred, A W described four specific
types of sexual contact: 1) rubbing lotion on her vagina;
2) digital penetration of her vagina;, 3) penile penetration of
her vagina; and 4) ejaculating on her stomach. Thereafter,
investigators narrowed the tine frame of the assaults to between
August 16, 1998 and Septenber 16, 1998.

On June 8, 1999, Well haf was charged with ten identica
counts of sexual assault on a child, section 18-3-405, and ten
i dentical counts of sexual assault on a child by one in a
position of trust, section 18-3-405.3. Nothing in the identical
counts di stingui shed one count from another or associated any

count with a particular assault.® Mreover, nothing in the

2 Woel | haf was al so convicted on two counts of second degree
sexual assault, 8§ 18-3-403, 6 CR S. (1998) (repealed July 1,
2000), and one count of aggravated incest, 8§ 18-6-302, 6 C R S.
(1998). The second degree sexual assault convictions were |ater
di sm ssed at sentenci ng.

® The identical counts were provided for in the information as
fol |l ows:



evi dence, aside fromA W’'s statenent that she had been

assaulted ten tines, provided any detail fromwhich one assault

coul d be distinguished fromanother. The vagueness of the

evi dence apparently caused the prosecution to dismss five of

the ten counts for each offense. Subsequently, Wbell haf

requested a bill of particulars to conpel the prosecution to

el ect five of the alleged ten assaults in support of the

remai ning five counts. The trial court denied the request.
During the trial, at the close of the prosecution’ s case in

chief, Well haf noved for judgnment of acquittal. Defense

counsel argued that, based on the evidence, it was inpossible

for a reasonable juror to designate which five of the ten

FI RST [ THROUGH TENTH] COUNT . . . between and includi ng August
16, 1998 and Septenber 16, 1998, in the County of Arapahoe,
State of Col orado, WARREN MCGREGOR WOELLHAF di d unl awful |y,

fel oni ously and know ngly subject another, namely, [A W], not
his spouse, to sexual contact, and [AW] was |less than fifteen
(15) years of age and WARREN MCGREGOR WCOELLHAF was at | east four
(4) years older than [A W], and WARREN MCGREGOR WOELLHAF
commtted the offense as part of a pattern of sexual abuse; in
violation of Section 18-3-405(1)(2)(d), C R S.; SEXUAL ASSAULT
ON A CH LD — PATTERN

ELEVENTH [ THROUGH TWENTI ETH] COUNT . . . between and i ncl uding
August 16, 1998 and Septenber 16, 1998, in the County of

Ar apahoe, State of Col orado, WARREN MCGREGOR WOELLHAF did

unl awful Iy, feloniously and know ngly subject [A-W], a child
| ess than fifteen years of age, who was not his spouse, to
sexual contact, and WARREN MCGREGOR WOELLHAF was in a position
of trust with respect to [A W] and WARREN MCGREGOR WOELLHAF
coommitted the offense as part of a pattern of sexual abuse; in
violation of Section 18-3-405.3, C R S.; SEXUAL ASSAULT ON A
CH LD BY ONE I N A POSTI ON OF TRUST — PATTERN



al | eged assaults actually occurred or were being prosecuted. 1In
response, the prosecution reveal ed that rather than el ect
separate acts or incidents of assault for each count, it was
supporting four of the five counts wwth the four specific types
of sexual contact described by AW, and a fifth count of each
of fense by alleging that AW’s nother wtnessed the four types
of sexual contact. The prosecution nmade this election w thout
regard to the result that none of the counts then related to a
separate act or incident of sexual assault.

Specifically, to support one count of sexual assault on a
child and one count of sexual assault on a child by one in a
position of trust, the People elected a type of sexual contact
described as “penis in vagina.” The People supported a second
count of each offense with a type of sexual contact described as
“digital penetration,” a third count of each offense with a type
of sexual contact described as “rubs lotion on the vagina,” and
a fourth count of each offense with a type of sexual contact
descri bed as “ejacul ates on stomach.” |In support of the fifth
counts, the People alleged that A W’s nother w tnessed these
four types of sexual contact.

Because this last allegation did not constitute sexual
contact, the trial judge dism ssed the fifth counts. However,
over defense counsel’s objection, the court allowed the People

to proceed on the theory that each of the four different types



of sexual contact supported one of the four counts under sexual
assault on a child and sexual assault on a child by one in a
position of trust.

The case was submtted to the jury. The jury returned
guilty verdicts on all counts. The verdict fornms did not
require the jury to determ ne that the sexual contacts occurred
on separate occasi ons as separate acts or incidents.? At
sentencing, the court inposed consecutive twel ve-year sentences
for each of the four counts of sexual assault on a child. These
sentences ran concurrent to twel ve-year sentences for each count
of sexual assault on a child by one in a position of trust. In

total, Well haf was sentenced to forty-eight years inprisonnent.

* The verdict forns differed only in their designation of each
type of sexual contact. Thus, the verdict forns for sexual
assault on a child provided:

Sexual Assault on a Child — Penis Inside Vagi na, Count One
Sexual Assault on a Child — Digital Penetration, Count Two
Sexual Assault on a Child — Rubs Lotion on Vagi na, Count Three
Sexual Assault on a Child — Ej acul ates on Stomach, Count Four

Simlarly, the verdict fornms for sexual assault on a child by
one in a position of trust provided:

Sexual Assault on a Child By One in a Position of Trust — Penis
| nsi de Vagi na, Count Six

Sexual Assault on a Child By One in a Position of Trust
Digital Penetration, Count Seven

Sexual Assault on a Child By One in a Position of Trust
Lotion on Vagi na, Count Ei ght

Sexual Assault on a Child By One in a Position of Trust
Ej acul ates on Stomach, Count N ne

Rubs



In People v. Wellhaf, 87 P.3d 142 (Col 0. App. 2003), the court

of appeals affirmed Wel |l haf’s convictions.?®

At issue before us is whether Well haf’s multiple
convictions for sexual assault on a child, section 18-3-405, and
sexual assault on a child by one in a position of trust, section
18- 3-405.3, violate the Double Jeopardy Cause. It is
Woel | haf’s position that the trial court erred by allow ng the
People to elect different types of sexual contact, rather than
separate acts or incidents of sexual assault. The product of
that error, Wellhaf argues, was the jury’'s return of four
convi ctions under each of the two statutes w thout deciding
whet her the four types of contact were separate incidents.
Under these circunstances, Well haf clainms he can only be
convi cted of one count under each statute.

The Peopl e agree that the record does not indicate whether
the four types of sexual contact occurred as part of separate
i ncidents. Further, because of the way in which the contacts

were grouped within the various counts, the People concede at

®> Al'though the court of appeals affirmed these convictions, it
vacated the pattern of abuse sentenci ng enhancenents provi ded
for in subsections 18-3-405(2)(d) and 18-3-405.3(2). The court
of appeals also found that the trial court erred in inposing a
period of mandatory parole rather than discretionary parole.
See People v. Cooper, 27 P.3d 348, 358 (Colo. 2001). Finally,
the court of appeals reversed the trial court’s finding that
Woel | haf qualified as a sexually violent predator pursuant to
§ 18-3-414.5, 6 CR S. (1998).




this time in the proceedings that if each type of contact is not
itself a single unit of prosecution, we nust regard the sexual
contacts as having occurred as part of a single incident.
[1. ANALYSI S

We begin by review ng principles of double jeopardy and the
concept of nmultiplicity. After discussing the nature of the
multiplicity issue before us, we ascertain whether the
| egi sl atively prescribed unit of prosecution of sexual assault
on a child, section 18-3-405, or sexual assault on a child by
one in a position of trust, section 18-3-405.3, permts nultiple
puni shments for a single incident of sexual assault on a child.
We determ ne that the General Assenbly has not specifically
aut horized multi ple punishnments for each and every type of
sexual contact that transpires within one act or incident of
sexual assault on a child. Accordingly, because neither the
unit of prosecution of sexual assault on a child, nor the unit
of prosecution of sexual assault on a child by one in a position
of trust, defines separate offenses for each type of sexua
contact within one act or incident of sexual assault on a child,
we hold that the multiple punishnments at issue here violate
state and federal double jeopardy protections and cannot be

sust ai ned.



A. DOUBLE JEOPARDY AND MULTI PLICI TY
The Doubl e Jeopardy C auses of the United States and
Col orado Constitutions protect an accused agai nst being tw ce
pl aced in jeopardy for the sane crine. U S. Const. Amend. V,

Colo. Const., art. 11, 8 18; Boulies v. People, 770 P.2d 1274,

1277 (Col o. 1989). The Doubl e Jeopardy C ause protects not only
agai nst a second trial for the same offense, but al so “against

mul ti pl e punishnments for the sane offense.” Walen v. United

States, 445 U. S. 684, 688 (1980) (quoting North Carolina v.

Pearce, 395 U. S. 711, 717 (1969)). Notw thstanding these

protections, the Double Jeopardy C ause does not prevent the
Ceneral Assenbly from specifying nmultiple punishnments based upon

the sane crimnal conduct. Patton v. People, 35 P.3d 124, 129

(Colo. 2001). However, if the General Assenbly has not
conferred specific authorization for nmultiple punishnments,
doubl e jeopardy principles preclude the inposition of multiple

sentences. People v. Leske, 957 P.2d 1030, 1035 (1998). 1In

this respect, the Double Jeopardy O ause sinply enbodi es the
constitutional principle of separation of powers by ensuring
that courts do not exceed their own authority by inposing

mul ti pl e puni shnments not authorized by the legislature.® Whalen,

445 U. S. at 689.

® W have held that the Col orado Doubl e Jeopardy Cl ause affords
an accused greater protection agai nst subsequent prosecutions



Doubl e jeopardy is commonly inplicated in nultiplicity
issues. Miltiplicity is the charging of nmultiple counts and the
i nposition of rmultiple punishnments for the same crim nal

conduct. People v. Borghesi, 66 P.3d 93, 98 (Col o. 2003);

United States v. Morehead, 959 F.2d 1489, 1505 (10th Cr. 1992).

Al though not fatal to an indictnment, nultiplicity may inproperly
suggest to the jury that the defendant has commtted nore than

one crime. United States v. Johnson, 130 F.3d 1420, 1424 (10th

Cr. 1997). Hence, the vice of multiplicity is that it may | ead
to multi ple sentences for the sane offense and thereby inplicate
doubl e jeopardy protections. 1d.; 1A Charles Al an Wi ght,

Federal Practice & Procedure 8§ 142, at 17 (Cim 3d ed. 1999 &

Supp. 2004).
Multiplicity issues tend to arise in three distinct
contexts. The first involves two or nore statutory provisions

that proscribe the sane crimnal conduct. See Bl ockburger v.

United States, 284 U S. 299 (1932). In these situations, courts

determ ne the nunber of offenses by conparing only the el enents

of the statutory provisions at issue, wi thout |ooking to the

after acquittal than the federal Double Jeopardy Cl ause. Leske,
957 P.2d at 1035 n.6. However, where consecutive sentences are
i nposed at a single crimnal trial, the Col orado Doubl e Jeopardy
Clause is coextensive with its federal counterpart in that it is
l[imted to assuring that a court does not exceed its |egislative
aut horization by inposing nmultiple punishnents for the sane
offense. See id.; see also Brown v. Chio, 432 U S. 161, 165
(1977); People v. Haymaker, 716 P.2d 110, 116 (Col o. 1986).

10



facts of the case, to discern whether one provision “requires

proof of an additional fact which the other does not.” 1d. at

304; see also Patton, 35 P.3d at 130-31 (statutory elenents test

used to denonstrate that possession of a controlled substance is
a lesser-included of fense of manufacture of a controlled
substance, thus two provisions proscribed a single offense);
Leske, 957 P.2d at 1038 (statutory elenments test used to
denonstrate that sexual assault on a child is not a | esser-
i ncl uded of fense of sexual assault on a child by one in a
position of trust, thus two provisions proscribed two of fenses).
The second type of multiplicity issue involves a series of
repeated acts that are charged as separate crines even though
they are part of a continuous transaction and therefore actually

one crime. See Sanabria v. United States, 437 U S. 54 (1978);

People v. WIllianms, 651 P.2d 899 (1982); 4 W LaFave et al.

Crimnal Procedure 8 19.3(c), at 776 (2d ed. 1999 & Supp. 2005).

In these situations, the inquiry is whether the General Assenbly
has defined the crine as a continuous course of conduct. See
WIllians, 651 P.2d at 904.

The third type of multiplicity issue, which arises in this
case before us today, involves statutes providing for alternate
ways of commtting the sane offense. See W LaFave, supra.

Such an issue may arise if inprecise statutory |anguage |eads a

prosecutor to charge nmultiple counts of the sane offense because

11



a defendant has commtted the crinme using nore than one of the

prohi bited alternative nethods. See Ladner v. United States,

358 U.S. 169 (1958); Bell v. United States, 349 U. S. 81 (1955).

In these situations, whether nultiple punishnents are
permssible entails a determnation of the |legislatively
prescribed unit of prosecution. Sanabria, 437 U S. at 70-71

Wllianms, 651 P.2d at 902-03; see also Ladner, 358 U S. at 173;

Bell, 349 U S. at 81.

In WIllians, we adopted a two-prong test for determ ning
the legislatively prescribed unit of prosecution and then
applying the legislative prescription to the facts of the case.
651 P.2d at 902. W established that the issue involves “first,
an exam nation of the scope of prosecution authorized by the
statutory prescription, and, next, an exam nation of the factual
conponents of each prosecution and the evidence in support
thereof.” [1d. Accordingly, we nust now ascertain the unit of
prosecution prescribed by the legislature, and then | ook to the
facts to determ ne whether there are nmultiple violations of the
statutorily proscribed offense.

B. UNIT OF PROSECUTI ON: LEQ STATI VE PRESCRI PTI ON

It is the province of the |legislature to establish and

define offenses by prescribing the allowable unit of

prosecution. Mssouri v. Hunter, 459 U S. 359, 368-69 (1983);

Sanabria, 437 U S. at 69-70; WIllians, 651 P.2d at 903. The

12



unit of prosecution is the manner in which a crimnal statute
permts a defendant’s conduct to be divided into discrete acts
for purposes of prosecuting nultiple offenses. Borghesi, 66

P.3d 93 n.5; see also Callanan v. United States, 364 U. S. 587,

597 (1961) (unit of prosecution discerns whether conduct
constitutes one or several violations of a single statutory
provision). Once the General Assenbly prescribes the unit of
prosecution, that prescription determ nes the scope of
protection offered by the Double Jeopardy C ause. WIIlians, 651
P.2d at 903. Thus, whether a particular course of conduct
i nvol ves one or nore distinct “of fenses” under the statute
depends on | egislative choice. Id. (quoting Sanabria, 437 U.S.
at 70).

To determ ne the unit of prosecution, we | ook exclusively
to the statute. |In construing a statute, we nust ascertain and

effectuate the legislative intent. People v. Longoria, 862 P.2d

266, 270 (Colo. 1993). The General Assenbly’s intent is to be
di scerned when possible fromthe plain and ordi nary neani ng of

the statutory | anguage. People v. Davis, 794 P.2d 159, 180

(Colo. 1990). However, if the statutory |anguage is anbi guous
and therefore susceptible to alternate constructions, we |look to
principles of statutory construction to ascertain |egislative

intent. Farners Ins. Exchange v. Bill BoomlInc., 961 P.2d 465,

469 (Col 0. 1998).

13



We turn now to the statutes at bar. The General assenbly
has defined the crinme of sexual assault on a child as foll ows:

(1) Any actor who know ngly subjects another not his
or her spouse to any sexual contact commts
sexual assault on a child if the victimis |ess
than fifteen years of age and the actor is at
| east four years older than the victim

§ 18- 3-405 (enphasi s added).
The crime of sexual assault on a child by one in a position
of trust provides:

(1) Any actor who know ngly subjects another not his
or her spouse to any sexual contact commts
sexual assault on a child by one in a position of
trust if the victimis a child | ess than ei ghteen
years of age and the actor commtting the offense
is one in a position of trust with respect to the
victim

8§ 18-3-405.3 (enphasi s added).

From the plain | anguage of the statutes, we find that
nei t her section 18-3-405, nor section 18-3-405.3 specifically
aut horizes multiple punishnments for each discrete act of sexual
contact that occurs within a single incident of sexual assault
on a child. The General Assenbly has defined as the unit of
prosecution “any sexual contact.” “Sexual contact” is “the
knowi ng touching of the victims intimate parts by the actor.”
§ 18-3-401(4), C R S. (2004). W have said that “any” connotes

a lack of restriction or limtation. GObert v. Colo. Dept. of

Soc. Services, 766 P.2d 1186, 1191 (Colo. 1988). Thus, because

“any” nodifies “sexual contact,” we interpret “any sexual

14



contact” as an unlimted, non-restrictive phrase that generally
enconpasses a nultitude of types of sexual contacts. Cf.
Boulies, 770 P.2d at 1280 (“any” used to nodify several
enunerated felonies allowed inposition of felony nurder
conviction for the taking of human life while the accused was
perpetrating or attenpting to perpetrate any of the enunerated
fel oni es).

Because we draw our conclusion fromthe plain | anguage of
the statutes, we need not exami ne the |egislative history. See
Longoria, 862 P.2d at 270. Nonetheless, the legislative history
does not convince us that the General Assenbly sought to
proscribe each individual sexual contact that occurs within a
single incident of sexual assault on a child. D scussion prior

to the original enactnent of section 18-3-405 reveals that “any
sexual contact” may have been intended to incorporate provisions

of the then-existing second degree sexual assault statute. An

Act Concerni ng Unl awful Sexual Behavior: Hearing on H B. 1042

before the House Judiciary Commttee, 50th Gen. Assenb., 1st

Sess. (Feb. 24, 1975). Wile this may denonstrate the General
Assenbly’s intent to proscribe a nmultitude of different types of
sexual contact under the unbrella “any sexual contact,” it does
not evince a legislative intent to separately punish each type
of sexual contact that occurs within one incident of sexual

assault. Support for this proposition is found at a | ater

15



comm ttee hearing where Representative Bendel ow comrent ed t hat
“sexual contact deals with a nunber of indefinites.” An Act

Concerni ng Unl awful Sexual Behavior: Hearing on H B. 1042 before

t he House Judiciary Commttee, 50th Gen. Assenb., 1st Sess.

(Feb. 27, 1975). Al though there have been several revisions to
the statute since its enactnment, nowhere in the evol ution of
section 18-3-405 do we find any indication that the CGeneral
Assenbly intended to separately punish each and every different
type of sexual contact that transpires within one incident of
sexual assault.

Simlarly, testinony before the House Judiciary Commttee
surroundi ng the enactnent of section 18-3-405.3 reveals that it
was originally intended to address incidents of child abuse
wi thin the public school system Representative Faatz, the
bill’s sponsor, stated that one objective of the bill was to
cl ose the | oophol e of sexual relations between teachers and

children 15 to 18 years of age. An Act Concerni ng Unl awf ul

Behavi or Involving Children, And, In Connection Therewth,

Changi ng Procedures Concerning Child Abuse O Negl ect Reporting,

Clarifying Hearing Procedures Relating To Tenporary Custody O

Children, Redefining The Crinme O Sexual Assault On A Child By

One In A Position O Trust, And Establishing Procedures For The

Mai nt enance O | nformation Concerni ng Unl awful Behavi or

| nvol ving Children Commtted By School District Personnel:

16



Hearing on H B. 1133 before the House Judiciary Conmttee, 57th

Gen. Assenb., 2nd Sess. (Jan. 23, 1990). Thereafter, Marty
Hauser, General Counsel for the Col orado Educati on Associ ati on,
suggested that the | anguage “unl awful sexual behavior”
i ncorporate other types of “unlawful behavior.” 1d. Again,
while this testinmony may | ead one to believe that the General
Assenbly intended to cover a nmultitude of types of behavior, it
says not hi ng about separate punishnents for each different type
of sexual contact. Thus, neither the plain | anguage of the
statutes, nor their legislative history gives us any reason to
extrapol ate a specific legislative intent to i npose separate
puni shmrents for each and every touching that transpires within a
single act or incident of sexual assault on a child.
Nevert hel ess, the People urge us to | ook beyond “any sexual
contact,” to the definition of “intimate parts” as defined in
section 18-3-401(2). The People argue that because the Ceneral
Assenbly listed six intimate parts, each demarcated by the

disjunctive “or,” it created a new offense for “each act of
knowi ng touching.” W are not persuaded.
The General Assenbly borrowed the definition of “intinate

parts” fromthe Mchigan legislature.” However, it did not adopt

" The definition of “intimate parts” was derived from M chi gan
law. An Act Concerning Unl awful Sexual Behavior: Hearing on
H B. 1042 before the House Judiciary Comnmttee, 50th GCen.
Assenb., 1st Sess. (Feb. 19, 1975). Like our statute, the

17



that state’'s definition of the crime of sexual assault on a
child. Mchigan's statute puni shes “sexual contact,” while as
noted previously, our statute punishes “any sexual contact.”
Thus, the General Assenbly’ s use of the disjunctive “or” is not
di spositive here.

As defined by the General Assenbly, the term®“intimte
parts” neans “the external genitalia or the perineumor the anus
or the buttocks or the pubes or the breast of any person.”

8§ 18-3-401(2), C R S. (2004). The disjunctive “or” demarcates

different categories. See Holliday v. Bestop, Inc., 23 P.3d

700, 705 (Colo. 2001). As used in the definition of “intinate
parts,” the word “or” nerely denmarcates different intimate parts
of the human anatony. This categorization has no effect on the
scope of conduct the General Assenbly sought to crimnalize.

The General Assenbly sinply established a list of intimte parts
that if touched, satisfy the elenent of “any sexual contact.”

| ndeed, had the CGeneral Assenbly not used the disjunctive, the

M chi gan statute does not expressly provide that the touching of
each listed body part within the definition of intimate parts
constitutes a separate offense. See Mch. Conp. Laws Ann.

8 750.520a(c) (West 2004) (defining “intimte parts” as the
“primary genital area, groin, inner thigh, buttock, or breast of
a human being”). However, in an unpublished decision, the

M chi gan Court of Appeals construed the definition of “intimate
parts” as conprising distinct offenses. See People v. Thonas,
No. 191594, 1997 W. 33349425 *3 (M ch. App. . 1997) (holding

t hat each conpl eted sexual contact constitutes a separately

puni shabl e of f ense).

18



el ement of sexual contact would remain inconplete until each and
every intimte part were touched.
We have entertained this argunent before. 1n People v.

Hol mes, 129 Colo. 180, 268 P.2d 406 (1954), we held that by

using the disjunctive “or” in the burglary statute, the Ceneral
Assenbly did not create two offenses, but rather alternative
ways of violating the one statute. W said:

This single statute defines the crine of burglary;
sets out the neans that may be enpl oyed to acconplish
the crime; and provides only one penalty for the crine
regardl ess of the manner in which it is achieved.
Stated in another way, the statute nmay be violated in
ei ther of the ways nentioned; however, the final

result is burglary.

Id. at 182, 268 P.2d at 407.

Qur reasoning in Hol nes echoed that of Wight v. People,

116 Colo. 306, 181 P.2d 447 (1947). |In Wight, we held that the
crime of forgery “may be commtted in any one of several
different ways, that is — falsely ‘making’ or ‘altering or
‘forging’ or ‘counterfeiting’ or ‘uttering’ [a check or draft].
No matter in which way the act is violated, the crime commtted
is forgery.” Id. at 310, 181 P.2d at 449.

Simlarly, in People v. Viduya, 703 P.2d 1281, 1292 (Col o.

1985), we said that the vehicular hom cide statute defines a
single offense that can be commtted two ways — causing the
deat h of another while operating a notor vehicle in a reckl ess

manner, or while under the influence of any drug or intoxicant.
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Thus, we rejected the argunent that the statute defined two
separate of fenses and hel d:

Si nply because the alternative ways for commtting a
single offense require proof of different acts and
even different cul pable nental states does not nean
that a single offense has not been defined by the
statute, or that the offense may not be alleged in a
single count of an information .

The principles articulated in Holmes, Wight, and Vi duya

are equally applicable here. By demarcating intimate parts with
the disjunctive “or,” the General Assenbly did not prescribe
mul ti ple offenses or otherwi se alter the scope of the unit of
prosecuti on.

Mor eover, our methodol ogy of discerning the allowable unit
of prosecution in this case is consistent wwth that enployed to
di scern the unit of prosecution of other crinmes. For exanple,

in People v. Berner, 42 Colo. App. 520, 521-22, 600 P.2d 112,

113 (1979), the court of appeals held that two separate bl ows
delivered to the sane victimw thin a short period of tinme were
included in a single unit of prosecution for assault in the
third degree. The court of appeals reasoned that the two bl ows

were part of a single crimnal transaction arising froma single

i mpul se. 1d.
To illustrate the question presented in this case, we | ook
to our decision in Borghesi, 66 P.3d 93. |In Borghesi, we
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reinstated a second robbery conviction stenmng froma single

i quor store robbery involving two victins. 66 P.3d at 98. W
reinstated the second conviction because the issue concerning
the unit of prosecution turned on whether the robbery statute
primarily protects people rather than property. 1d. After
determ ning that the robbery statute is neant to protect people,
we held that principles of double jeopardy are not offended when
mul ti pl e punishnments are i nposed agai nst those who rob nultiple
persons. 1d. at 102-03. Borghesi is therefore dissimlar to
the issue presented to us here, which focuses instead on whet her
alternative neans of conmmtting the sane offense are separately
puni shabl e.

To anal ogi ze the issue in this case to the context of
Borghesi, we see that robbery is the know ng taking of anything
of value fromthe person of another by force, threats, or
intimdation. Although we do not now undertake to discern the
unit of prosecution of robbery, the issue in the context of
Bor ghesi woul d ask whet her one who robs by neans of force,
threats, and intimdation would be liable for three counts of
robbery because he used force, threats, and intimdation.

Thi s anal ogy denonstrates that the CGeneral Assenbly may
proscri be alternative means of commtting the sane offense. Yet
if nore than one of the proscribed nmethods is used to acconplish

the offense, a court may not infringe on the General Assenbly’s

21



role by inposing nmultiple punishnments for each prohibited nethod
a defendant uses. Rather, courts remain bound by principles of
doubl e jeopardy to adhere to the legislatively prescribed unit
of prosecution. In this case, the unit of prosecution of sexual
assault on a child, section 18-3-405, and sexual assault on a
child by one in a position of trust, section 18-3-405. 3,
prohi bits “any sexual contact.” The statutes proscribe a
mul titude of sexual contacts that vary in nature and type,
including the four types involved here. Neither the prosecution
nor the courts may fracture this unit of prosecution into
multiple counts. “The Doubl e Jeopardy Cl ause is not such a
fragile guarantee that its Ilimtations can be avoided by the
si npl e expedient of dividing a single crine into a series of

di screte bases of liability not defined as such by the
l egislature.” Sanabria, 437 U S. at 72 (citing Brown, 432 U S,
at 169).

On the other hand, we do not suggest that the statute
defines sexual assault on a child such that the prosecution may
never charge separate offenses arising froma single course of
conduct or crimnal episode. See Holnmes, 129 Colo. at 182, 268
P.2d at 407 (intimating that separate charges may nonet hel ess be
brought under a statute defining a single offense conmtted by
different neans if the acts commtted are not so closely rel ated

that they may be charged conjunctively in a single count); see
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al so People v. Saars, 196 Col o. 294, 304, 584 P.2d 622, 629

(1978) (separate charges sustained by evidence of separate
assaults perfornmed in separate tinme periods). Instead, we only
interpret the sexual assault on a child statute to preclude
| egal |y separate offenses for each touching, irrespective of the
context within a course of conduct. The prosecution may pursue
multiple convictions if the underlying evidence supports
factually distinct offenses. See Patton, 35 P.3d at 129
(hol ding that in the absence of express |egislative
aut horization, a review ng court nust ascertain whether the
of fenses as charged are sufficiently factually distinguishable
to otherwi se permt inposition of nmultiple punishnents).
C. FACTUAL EXAM NATI ON

After determning the unit of prosecution designated by the
Ceneral Assenbly, double jeopardy analysis requires us to
consi der whether the defendant’s conduct constitutes factually
di stinct offenses, that is, whether the conduct satisfies nore

t han one defined unit of prosecution. In Quintano v. Peopl e,

No. 03SC567, = P.3d __, slip op. (Colo. January 18, 2005), also
deci ded today, after identifying the unit of prosecution, we
proceed to deci de whet her the defendant’s conduct constitutes
factually distinct acts, and therefore, factually distinct
offenses. In arriving at the conclusion that the conduct in

that case constituted factually distinct offenses, we
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articulated a nunber of factors that tend to establish whether
each contact is factually separate and distinct fromothers so
as to constitute factually distinct offenses. Quintano, No.
03SC567, slip op. at 14-17. These factors include whether the
contacts occurred at different |ocations, were the product of
new volitional departures, or were separated by intervening
events. Quintano, No. 03SC567, slip op. at 15-16.

However, in this case, applying the factors we set forth in
Quintano is problematic for several reasons. Here, neither the
counts, nor the evidence, provide any basis to determ ne whether
the types of sexual contact occurred in one place at one tine or
in separate places and tines. The record is silent with regard
to when, where, or how the four sexual contacts transpired.
From t he evi dence, we cannot ascertain the tenporal proximty of
the acts, whether the acts occurred in different |ocations, or
whet her the acts were the product of new volitional departures.
The record is sinply devoid of any evidence fromwhich we can
di scern factually distinct offenses. Thus, the People conceded
that, given the way this case was ultimately presented, we nust
regard the types of sexual contact as having been inflicted in
one single incident. |In Quintano, we rejected an argunent that
the defendant’s convictions were nmultiplicitous because the
record evidenced that the nmultiple charges were supported by

evi dence of distinct acts of touching. Quintano, No. 03SC567,
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slip op. at 19. Although we did not adopt any specific factors
for resolving the issues, we were guided by the factors
establ i shed by other jurisdictions. Quintano, No. 03SC567, slip
op. at 14-16.

We hi ghlighted evidence indicating the relocation of the
victimto various areas of the house; statenents by the
def endant indicating renewed intentions; presence of sufficient
break in acts; and other circunstances offering the defendant an
opportunity to reflect before enbarking on a new course of
conduct. Quintano, No. 03SC567, slip op. at 16.

Here, however, the four convictions for four types of
sexual contact cannot be differentiated as factually distinct
of fenses precisely because the counts and the evidence do not
provi de any basis to assess whether the tines, |ocations,
volitional departures, or any other factors support separate
of fenses. Indeed, the |ack of detail of the surrounding
ci rcunstances within which the contacts occurred left the People
with no way to distinguish between the counts other than by
type. As such, having decided that the unit of prosecution is
not each type of contact, we cannot now determ ne fromthe
Peopl e’ s desi gnation of the counts by type of contact that there
was nore than one offense. W, therefore, arrive at the forgone
conclusion that there was a single factual offense. The People

are correct in that given the way this case was ultimtely
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presented, we nust conclude that the four types of sexual
contact that transpired wwthin this one incident of sexua
assault constitute one factual offense. Accordingly, the four
convictions for sexual assault on a child and four convictions
for sexual assault on a child by one in a position of trust
violate state and federal double jeopardy protections and cannot
st and.
| 11. CONCLUSI ON

We hold that the unit of prosecution for the crines of
sexual assault on a child, section 18-3-405, and sexual assault
on a child by one in a position of trust, section 18-3-405.3, is
“any sexual contact.” W further hold that the neither of the
statutes’ unit of prosecution defines separate offenses for each
type of sexual contact. Accordingly, because of the manner in
which the multiple convictions were grouped in this case, we
find that the nultiple punishnents are barred by principles of
doubl e jeopardy. Therefore, the judgnent of the court of
appeals is reversed with respect to the issues addressed in this
opinion. On remand, the trial court shall nerge the four
convictions of sexual assault on a child into one conviction,
merge the four convictions of sexual assault on a child by one
in a position of trust into one conviction, and resentence the

def endant accordingly.
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