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No. 03SC632, Conpass Bank v. The Brickman G oup, LTD: Mechanic’s
Li ens

Conmpass Bank, the defendant in an action brought by the
Brickman Group to foreclose on a nechanics’ |ien, sought review
by the suprene court of the court of appeals reversal of a

judgnent invalidating the lien. See Brickman G oup, Ltd. v.

Conpass Bank, 83 P.3d 1167 (Col o. App. 2003). The district

court had found Brickman's bl anket lien invalid because it
i ncluded fewer than all of the properties that benefited under
the sanme contract. The court of appeals reversed, hol ding that
the lien could be enforced agai nst Conpass Bank’s properties,
despite sone of the benefiting properties never having been
included in the lien statenent and ot hers having been rel eased
in settlements with Brickman; and it remanded with directions
for an equitabl e apportionnent of the anount of the debt
out standi ng on the contract.

Determ ning that Col orado | aw permits a nechanics’ lien to

i ncl ude and be enforced agai nst nore than one but fewer than al
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of the properties benefiting under the sane contract, as |long as
a proper apportionnent of the debt can be nmade, the suprene
court affirmed the judgnent of the court of appeals in part.

To the extent, however, that the court of appeals’ directions
for apportionnment failed to account for all of the benefiting
properties, the suprene court reversed the court of appeals

j udgnent .
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Conmpass Bank, the defendant in an action brought by the
Brickman Group to foreclose on a nechanics’ |ien, sought review
of the court of appeals reversal of a judgnment invalidating the

lien. See Brickman Goup, Ltd. v. Conpass Bank, 83 P.3d 1167

(Col o. App. 2003). The district court had found Brickman’s

bl anket lien invalid because it included fewer than all of the
properties that benefited under the sane contract. The court of
appeal s reversed, holding that the lien could be enforced

agai nst Conpass Bank’s properties, despite sone of the
benefiting properties never having been included in the lien
statenent and others having been released in settlenents with
Brickman; and it remanded with directions for an equitable
apportionnment of the anpunt of the debt outstanding on the
contract.

Because Colorado | aw permts a nmechanics’ |lien to include
and be enforced agai nst nore than one but fewer than all of the
properties benefiting under the sane contract, as long as a
proper apportionnent of the debt can be nade, the judgnent of
the court of appeals is affirnmed in part. To the extent,
however, that the court of appeals’ directions for apportionnent
fail to account for all of the benefiting properties, its

judgnent is reversed.



l.

I n August 2000, The Brickman G oup, Ltd. recorded a
mechani cs’ lien, describing the conmon areas of a residential
community project and nine contiguous housing units. Two nonths
later, it filed suit against the devel oper, Anthem
Communities/ R G B., LLC. Sone three or four years earlier
Brickman and its predecessor in interest had entered into
contracts with Anthem and had begun providing | abor and
materials in the common areas of the first phase of the project,
whi ch included the main entrance and 48 town and manor hones.

At the tinme Brickman filed its lien, 21 of the 48 units renai ned
unsol d, and by agreenment, Anthem continued to nake parti al
paynments on the contract as each unit was sol d.

In May 2001, Conpass Bank was appoi nted receiver for 11
units, for which its predecessor in interest had nmade
construction | oans, secured by deeds of trust; and Conpass began
forecl osing on those units. Four of those units were anong the
ni ne described in Brickman’s lien. All foreclosure proceedi ngs
were tenporarily stayed when Anthemfiled a voluntary petition
i n Bankruptcy; but in February 2002, pursuant to an agreenent
with Anthem Conpass was relieved of the stay and proceeded with
foreclosure sales. One of the four units was sold and rel eased
fromBrickman’s lien in exchange for a portion of the

out st andi ng debt remaining on Anthemi s contract. O the



remai ni ng three Conpass Bank/Brickman units, Conpass was the
only bidder at foreclosure sales and took title to two of the
units when the redenption periods expired, subject only to the
claims of senior lienors. The third unit remai ned under
negoti ation for purchase at the tinme of trial in this case.

Brickman too was relieved of the Bankruptcy stay, and it
al so proceeded with its foreclosure action. Because sone of the
units listed inits lien were units in which Conpass had an
interest, Brickman anmended its pleadings to join Conpass as a
defendant. Before trial, the five Anthemunits in which Conpass
had no interest were rel eased by Brickman, as they were sold, in
exchange for sonme portion of the outstanding obligation on the
contract. Therefore, at the time of trial, the only units
encunbered by Brickman’s lien were the three units owned (or in
forecl osure) by Conpass Bank.

At the tinme of filing its lien, Brickman clainmed an unpaid
bal ance of $182,659. By the time of trial, in July 2002,
Bri ckman had recovered an additional $102,448. By its own
cal cul ations, including interest on the unpaid anmount, Brickman
cl ai med $158, 891 agai nst the remai ning three Conpass properties.
At trial, Conpass conceded that Brickman's mechanics’ |ien was
senior to its own deeds of trust, and contested only the

validity and enforceability of a single nmechanics’ |ien claim



agai nst nore than one, but fewer than all, of the properties
benefiting wunder the contract.

The district court accepted the factual assertions of the
parties and entered judgnment for Conpass Bank. It declared
Brickman’s lien invalid, reasoning that even though a person
supplying | abor or materials is sonetines entitled to file a
single lien describing all of the properties benefiting under a
single contract, he cannot file a lien, for the entire bal ance
of the contract, against fewer than all of the benefiting
properties. Brickman appeal ed. The court of appeals reversed,
hol di ng that the Col orado statutory schene has been construed to
permt a nmechanics’ |ien describing nore than one but fewer than
all of the properties benefiting fromwork done pursuant to a
single contract, as long as the value of the work can be
equi tably apportioned; and further, that equitable apportionnent
was possible in this case.

.
The right to a nechanics’ lien is wholly a creature of

statute. Independent Trust Corp. v. Stan MIller, Inc., 796 P.2d

483, 487 (Colo. 1990) (“ITC'). For nore than a century,

Col orado statutes have permtted the filing of separate lien
clains on each of several buildings, structures, or other

i nprovenents for which |abor and materials were provided under a

single contract, in proportion to the value of the | abor and



materials furnished for the particular structure or inprovenent.
See Mechanics Liens, 1899-1901 Colo. Sess. Laws 261, 321
(currently section 38-22-103, C. R S. (2004)).! «Qur statutes have
al so permtted, however, a single lien claimagainst all such
bui | di ngs, structures, or other inprovenents (together with the

ground upon which they are situated), if the cost or val ue of

1 Section 38-22-103(4) provides:

Whenever any person furnishes any |aborers or
materials or perfornms any labor, for the erection,
construction, addition to, alteration, or repair of

t wo or nor e bui | di ngs, structures, or ot her
i nprovenents, when they are built and constructed by
the sanme person and under the sanme contract, it is

awful for the person so furnishing such |aborers or
materials or performng such l|abor to divide and
apportion the sane anong the buil dings, structures, or
ot her inprovenents in proportion to the value of the
| aborers or materials furnished for and the |abor
performed wupon or for each of said buildings,
structures, or other inprovenments and to file with his

or her lien claim therefor a statenent of the anount
so apportioned to each building, structure, or other
i mprovenent . This lien claim when so filed may be

enforced under the provisions of this article in the
same manner as if said |laborers or materials had been
furnished and [|abor performed for each of said

bui | di ngs, structures, or ot her I mprovenents
separately; but if the cost or value of such |abor,
| aborers, or material s cannot be readily and

definitely divided and apportioned anong the several
bui | di ngs, structures, or other inprovenents, then one
lien claim may be nade, established, and enforced
against all such buildings, structures, or other
i nprovenents, together with the ground upon which the
sane may be situated, and in such case for the
pur poses of the article, al | such bui | di ngs,
structures, and inprovenents shall be deened one
buil ding, structure, or inprovenent, and the land on
whi ch the sanme are situated as one tract of | and.



the |l abor or materials cannot be readily and definitely
apportioned; and in that case, all of the inprovenents are
deened one inprovenent, and the | and on which they are situated,
one tract of land. 1d. Although the statute does not define or
use the term such liens that purport to cover several pieces of
property in one statenent have been referred to as “bl anket

liens.” See Buerger Inv. Co. v. B.F. Sal zer Lunber Co., 77

Col 0. 401, 403, 237 P. 162, 163 (1925).

Unli ke a nunber of other jurisdictions, see ITC, 796 P.2d
at 487, we have |long construed our nmechanics’ lien statutes (and
this section in particular) liberally, according to equitable

principles, see Buerger, 77 Colo. at 406-07, 237 P. at 164-65,

for the benefit and protection of mechanics and material nen.

See Darien v. Judson, 134 Colo. 213, 302 P.2d 519 (1956). W

have hel d that when construed reasonably, liberally, and

equi tably, section 38-22-103(4) provides a claimnt various
options, based on his ability to apportion the value of his
work. The statute was not intended, however, to force a
claimant to choose whether to apportion or file a blanket |ien,
and |later pay for even a harm ess m stake of fact or |aw by

l osing his whole lien. Buerger, 77 Colo. at 407, 237 P. at 165.2

2 “The construction asked for by plaintiff in error woul d nake
the transaction |ike a ganme of cards where a m splay brings

di saster nerely because it is a msplay. There has been too
much of that sort of construction of the Mechanic’ s Lien Law,



Consi stent wth this understandi ng, we have al ways sought
to avoid a needl ess and inequitable |oss of a nmechanic’s or
mat eri al man’s security interest. Although a lien clearly cannot
attach to property other than that nentioned in the lien

statenent, see Perkins v. Boyd, 37 Colo. 265, 86 P. 1045 (1906);

see also First National Bank in Fort Collins v. Sam McClure &

Son, Inc., 164 Colo. 473, 431 P.2d 460 (1967), where a cl ai mant
has chosen to file against a single property, even though
mul ti ple properties were benefited under the sanme contract and
the value of the work cannot be apportioned anong them we have
held that the entire debt on the contract can neverthel ess be
recovered fromthe single encunbered property, as long as the
debtor holds the sole interest in all of the properties
benefiting under the contract. 1d.

Simlarly, where a claimnt has chosen to file a bl anket
lien, we have held that the failure to show that the claim

cannot be apportioned is not a defect in the action itself but

merely goes to the availability of relief. See Buerger, 77

Col 0. at 405-07, 237 P. at 164-65. As long as there is support
for any kind of lien, the court is not barred fromallow ng a
segregated lien or |iens against each property. 1d. If a

cl ai mant chooses in good faith to file a blanket |ien on nore

and it ought to go no farther.” Buerger, 77 Colo. at 407, 237
P. at 165.



than one structure or inprovenent, and it turns out that an
apportionnent is possible after all, the court may therefore
equitably apportion the debt in its decree. |d.

Natural ly enough, it follows that a blanket lien is not
rendered invalid nerely because sone of the covered properties,
benefiting under the sanme contract, are released fromthe |lien.
See id. The lien may still be enforced against the renaining
properties by crediting an equitable portion of the val ue of
| abor and materials provided under the contract to the rel eased
properties. |d. For the same reasons, describing in a bl anket
lien (fromthe nonent of its filing) fewer than all of the
properties benefiting under the sane contract does not render
the lien invalid; it sinply affects the availability of relief.

The district court therefore erred in declaring invalid
Brickman’s lien solely because it clainmed the entire unpaid
bal ance of the contract and described nore than one but fewer
than all of the properties benefiting under the contract. Wile
the court of appeals clearly reached this sane conclusion, it
erroneously rejected as dictumour statenent in ITC that “a
bl anket nechanics’ |ien upon several properties for materials
and | abor benefiting the properties may not be enforced agai nst
| ess than all of the properties in the absence of sone show ng
of proper apportionnment.” That court’s confusion appears to

have arisen both fromits m sreading of Buerger to endorse a



position that it actually rejected, and fromits treatnent of
t he segregated, single-property liens in Perkins and McClure as
“bl anket liens.”

Wth regard to the fornmer, the court of appeals attributed
to Buerger the conclusion that “where a blanket lien is
permtted, each part is liable for the whole Iien even agai nst
subsequent purchasers.” Brickman, 83 P.3d at 1170 (quoting
Buerger, 77 Colo. at 405, 237 P. at 164). Al though we found
such a solution to the problem of releasing sonme properties from
a blanket lien preferable to holding that “a rel ease of part
releases all,” we ultimately rejected both approaches in favor
of allowi ng a blanket |ien against the remaining properties,
“after crediting an equitable portion” to any rel eased
properties. Buerger, 77 Colo. at 405, 237 P. at 164.

And with regard to the latter, the court of appeals
m sunder st ood the quoted proposition from|ITC to conflict with
our rulings of Perkins and McC ure, describing a circunstance in
which the entire contract debt could be recovered froma single,
encunbered property, despite the fact that other properties al so
benefited under the contract. Wile it may have been clearer to
expressly limt the general rule articulated in ITC — that a
bl anket nmechanics’ |lien may not be enforced against |ess than
all of the benefiting properties in the absence of sone show ng

of proper apportionnment — to blanket liens involving properties

10



ot her than those owned by the debtor hinself, free of any other
interests (as was actually the case in ITC, in no event could
the quoted proposition conflict with our holdings in Perkins and
McCl ure, because they addressed the recoverability of the unpaid
bal ance of a contract in the absence of, rather than upon, a

bl anket 1i en.

To the extent that the general rule, as restated in |ITC
necessarily inplies that blanket |iens are enforceable upon a
showi ng of proper apportionnent against fewer than all of the
benefiting properties, it is not only an accurate statenent of
the law, but actually controls the outcone of this case.

[T,

The nmere fact that |abor was not perfornmed on, and
materials were not provided to, specific buildings, structures,
or other inprovenents does not, of course, nean that they were
not benefited by the contract or that the value of the | abor and
mat eri al s provi ded under the contract cannot be apportioned
anong them Perhaps the quintessential exanple of such
apportionabl e value exists in a contract for inprovenents to the
common el enents of a condom nium \Where the conmon el enents are
areas of land and inprovenents conprising the condom nium as
defined in the Condom ni um Omership Declaration, in which each

unit owner owns an undi vided fractional interest and shares non-

11



exclusive, joint possession with all other unit owners,? the
proportion in which each unit benefits by inprovenents to the

common el enents is clear. See Pl ateau Supply Co. v. Bison

Meadows Corp., 500 P.2d 162 (Col o. App. 1972). Even in planned

communi ties or subdivisions in which individual property owners
do not own an undivided fractional interest in common el ements,*
however, the value of inprovenents that benefit the comunity as
a whole may still be apportionable anong the units conprising

the community, under sone circunstances. See, e.g., CS&W

Contractors, Inc. v. Southwest Sav. & Loan Assoc., 180 Ariz. 167

(1994) (basic infrastructure, such as roads, sewers and water
lines, equally benefit the individual |ots of a subdivision).
Equity in apportioning the value of work done under a
single contract (and therefore equity in apportioning the debt
remai ning on the contract) necessarily depends upon the
proportion in which each of the structures or properties
benefited fromthe work done under the contract. Although

mechani cs’ liens are created and maintained for the protection

3 Condoni ni um ownership is recogni zed and governed by statue in
Col orado. See Condom ni um Ownership Act, 88 38-33-101 to -113,
C. RS (2004). As we have pointed out before, the “very
definition of a condom niumrequires the existence of an

undi vided interest in common elenents.” Trailside Townhone
Assoc., Inc. v. Acierno, 880 P.2d 1197, 1200 (Col 0. 1994)
(citing Cherry Hlls Resort Dev. v. Cherry Hills, 790 P.2d 827,
830 (Col 0. 1990)).

* The parties in this case now agree that the unit owners do not
own the common areas, although the court of appeals apparently
bel i eved otherwi se. See Brickman, 83 P.3d at 1171

12



and benefit of mechanics and material nen, the value of work done
under a single contract cannot be apportioned according to the
capacity of the lienor, inlaw or in fact, to recover his entire
debt. Wiile the lienor’s good faith decision to include sonme
but not all of the properties benefiting under a contract, or to
rel ease certain properties, does not invalidate a bl anket |ien,
it clearly may affect the extent to which the remai ni ng debt can
be recovered fromthe renmi ni ng encunbered properties. See,

e.g., CS&W Contractors (lienor could extract only 4/52nds of

val ue of original contract for work on roads, sewers, and water
I ines benefiting 52-unit subdivision, unless he could show that
nmore val ue was received by the four units included in his

bl anket 1ien).

Simlarly, while later sales or encunbrances may recast the
interested parties or alter the nature and priority of their
interests, they cannot change the proportion in which the
properties benefited from perfornmance of the contract. See,

e.g., Brunzell v. Lawers Title Ins. Corp., 705 P.2d 642 (Nev.

1985) (where lienor attenpted to collect entirety of lien
agai nst unsold 36 units of 72-unit condom nium it could enforce

only 1/72" of contract against each); Stevens Constr. Corp. V.

Draper Hall, Inc., 242 N.W2d 893 (Ws. 1976) (allocating 1/35'"

of total contract anmpbunt to each of eight units already sold in

35-unit condom nium. Statutory provisions relating mechanics’

13



liens back to the tinme of the comencenent of work under a
contract between the owner and first contractor, see section 38-
22-106(1), CR S. (2004), are clearly designed to preserve the
priority of the nmechanic’s interest, notw thstandi ng subsequent
sal es and encunbrances; but a failure, including even a |egal
inability, to collect an appropriate portion of the unpaid debt
fromsold or otherw se encunbered properties cannot increase the
benefit enjoyed by the remaining properties.

On remand, the district court nust determ ne whet her and,
if so, precisely how an equitabl e apportionnent can be nade of
t he value of the work perforned under the contract, consistent
with the principles outlined in this opinion. Because the
district court erroneously found Brickman’s lien invalid and
di sm ssed Brickman’s action, the record before this court is
i nadequate for such a determination.®> To the extent that the
court of appeals directions for apportionnent on remand,
however, suggest that the unpaid amount of the contract clained
by Brickman in its |lien nmust be apportioned anong the 21 units
that remained unsold at the time of filing, those directions are
inconsistent with this opinion and are therefore rejected.

| nstead, the remaining debt can be recovered fromthe remnaining

®In light of apparent change orders, even the contract price for
all of the work performed remains unclear.

14



encunbered properties, if at all, only to the extent that each
actually benefited fromthe work perforned under the contract.
V.
The judgnent of the court of appeals is therefore affirned
in part and reversed in part, and the case is remanded to

attenpt an equitabl e apportionnent of the outstanding debt.

15



JUSTI CE BENDER, di ssenti ng.

A person asserting a lien claimfor work performed upon, or
| aborers or materials provided for, two or nore buil dings,
structures, or other inprovenents (properties) under the sane
contract must conply with one of the two alternative ways of
filing such a |ien under subsection 38-22-103(4), C R S. (2004),
to perfect a valid lien. The claimant nmust either: (1) divide
and apportion the value of the materials or | aborers furnished
for, or |abor perforned upon, the properties in proportion to
the value received by each and file with the lien claima
statenent of the anount so apportioned to each; or (2) where
apportionment is not possible, file a blanket |ien against al
the properties involved for the entire cost or val ue owed.
Because the lien filed by the Brickman Goup failed to conply
with either of these two statutory requirenents, | conclude that
Brickman’s lien is invalid and is therefore not entitled to
equi tabl e enforcenent. Hence, | respectfully dissent.

Di scussi on

Brickman filed a single lien claimfor the entire unpaid
contractual bal ance against only sone of the properties which
benefited fromits contract with the devel oper. The properties
charged with its lien included nine units and the comon areas
of forty-eight benefited properties. Brickman's lien did not

di vide and apportion the anount owed; it did not contain a



statenent of the ampunt apportioned to the properties |iened;
and it was asserted against only a portion of the properties
benefited. Brickman's lien thus was a “hybrid” |ien because it
conplied with sonme, but not all, of the requirenents of each
alternative type of |ien under subsection 38-22-103(4). Hence,
this hybrid lien failed to satisfy the requirenents of either
statutory alternative.

Under subsection 38-22-103(4), when a person perforns any
| abor upon, or furnishes | aborers or materials for, two or nore
properties under the sanme contract, that person must either
“divide and apportion [the value] anong the [properties] in
proportion to the value . . . for each . . . and . . . file with
his or her lien claimtherefor a statenent of the anobunt so
apportioned to each,” or, “if the cost or value . . . cannot be
readily and definitely divided and apportioned . . . then one
lien claimmy be nade, established, and enforced against al
such [properties].”

In my view, a claimant filing a lien for work perforned
upon, or |l aborers or materials furnished for, two or nore
properties under the sanme contract is required to conply with
one of these two alternatives to assert a valid, and thus
enforceable, lien. Subsection 38-22-103(4) uses the
di scretionary term“may” and the perm ssive phrase “it is

awful” in describing these alternative neans of filing a |ien.



However, the use of this discretionary | anguage does not nean
that a claimant is not required to conply with one of the two
statutory alternatives. Instead, | read the perm ssive | anguage
in subsection (4) as allowing a claimnt to choose which one of
the two types of liens to assert. Hence, a clainmnt asserting a
lien for work perfornmed upon, or |aborers or materials furnished
for, two or nore properties under the same contract nust either
di vide and apportion and file a statenent of the anount
apportioned to the properties liened or assert the |ien against
all the properties involved.?

Treati ng subsection 38-22-103(4) as requiring a claimant to
conply with one of these two alternatives is consistent with
this court’s previous reading of this subsection as creating

“requirenents” for filing a valid lien. See Buerger Inv. Co. V.

B.F. Sal zer Lunmber Co., 77 Colo. 401, 404, 237 P. 162, 164

(1925) (concluding that where claimant’s work “was to be done
under one contract on all the houses, that is sufficient to

satisfy the requirenents of [predecessor to subsection 38-22-

103(4)] . . . [We find no . . . requirenment except that there

must be one contract for all the lots, and that the |lien nust be

such as not to be readily and definitely apportioned”) (enphasis

added); I ndependent Trust Corp. v. Stan Mller, Inc., 796 P.2d

Y'In stating that the blanket lien nust be asserted against “all”
the properties, the lien need not be filed against those
properties, if any, which were already rel eased by the clai mant.



483, 488 (Colo. 1990) (“ITC') (construing subsection 38-22-
103(4) and quoting, wth approval, from Buerger: “the clai mant
may apportion where possible; if inpossible, he nust spread his
bl anket [against all the properties]”) (enphasis added).

Further, the plain | anguage of subsection 38-22-103(4)
requires that a claimnt conply with one of the two alternatives
to assert a valid, and thus enforceable, lien. A lien clainmnt
under the first alternative of subsection (4) nust divide and
apportion the value anong the properties and file with the lien
claima statenent of the anount apportioned to each property.
Foll owi ng this | anguage, the next sentence of the subsection
expressly conditions the enforcenent of the lien on the
claimant’ s conpliance wth dividing and apportioning and filing
a statenent of the apportioned anobunt. This sentence states:

“This lien claimwhen so filed nay be enforced . . .” (enphasis

added). Thus, a lien asserted under this first alternative may
be enforced only after the claimant first asserts a |ien which
conplies with the statutory |anguage of subsection (4). The
majority reads out this statutory mandate by permtting
enf orcenment even though no lien was “so filed” by Brickman.
Under the second alternative, where the cost or value is
not readily divisible, a claimnt nust assert a |lien against
“all” the properties before that lien my be enforced.

Subsection 38-22-103(4) provides that “one lien claimmy be



made, established, and enforced against all [the properties]”

(enphasis added). The ternms “nmade” and “established” refer to
the creation, or bringing into existence, of a lien. See

Webster’s New Wrld College Dictionary 816, 465 (3rd ed. 1996)

(defining “make” as “to bring into a specified condition” and
defining “establish” as “to cause to be or happen; bring
about”). Based on the General Assenbly’s use of words which
describe the creation of a lien in the first instance, the

| egi sl ature nmust have intended a valid |lien be asserted agai nst
all the properties involved before that Iien may be enforced.
While in certain contexts this court has interpreted “and” to
mean “or,” | do not believe that such an interpretation is
appropriate here because of the specific terns used by the
General Assenbly, i.e., “made,” “established,” and “enforced,”
and because of the specific placenent of these terns in
subsection (4). Both the CGeneral Assenbly’'s use of the past
tense and its placenent of the terns “nade” and “established,”
(ternms referring to the creation and bringing into existence of
a lien), before the term*®“enforced” indicate that the

| egi slature intended that a lien be validly nade against all the
properties before it may be enforced. The order of the terns
reflects the common principle that one nust possess a legally
cogni zable right -- in this case, a valid lien claim-- before

that right may be enforced. Thus, in this context, subsection



(4) should be read as requiring that a valid lien be asserted
against all the properties involved before such a lien nay be

enforced. See Everitt Lunber Co. v. Prudential Ins. Co. of

Anerica, 660 P.2d 925, 926 (Colo. App. 1983) (noting |ong
hi story of Colorado courts requiring strict construction of
those “statutory provisions upon which the right to the

exi stence of the |lien depends”).

In addition, a claimant asserting a |ien under subsection
38-22-103(4) is required to conply with one of the two
alternatives before its lien my be enforced because the
requi renments under this subsection pertain to perfecting the
lien. To perfect a lien of any type, a claimnt nust conply
with the requirenments of section 38-22-109, C R S. (2004), the
portion of the mechanics’ lien statute pertaining to perfection
of alienin general. See § 38-22-109(1) (“Any person w shing
to use the provisions of this article shall file for record .

a statenent containing [the requirenents of subsections 38-22-

109(1)(a) — (1)(d)]”); 9 Stephen W Seifert, Colorado Creditors

Renedies -- Debtors’ Relief 8§ 4.33, at 214-16 (1990). The

requi renents for perfecting a lien under section 38-22-109

i ncl ude, anong others, that the claimant file both a
“description of the property to be charged with the |[ien”
(subsection 38-22-109(1)(c)) and a “statenent of the anmount due

or ow ng” the claimnt (subsection 38-22-109(1)(d)).



To conmply with both sections 38-22-109 and 38-22-103(4), a
clai mant asserting a lien under the first alternative of
subsection 38-22-103(4) nust file not only a “statenent of the
anmount due,” but a “statenent of the anount so apportioned” to
each property. Because this requirenent under subsection 38-22-
103(4) corresponds to the requirenent under subsection 38-22-
109(1)(d) for filing a statenment of the anmount owed, but
actually requires nore specificity, i.e., an “apportioned’
amount, | read the first alternative as creating a hei ghtened
requi renent for perfecting those liens filed for work perforned
upon, or |l aborers or materials furnished for, two or nore
properties under the sanme contract.

Simlarly, the “description of the property to be charged
with the lien” requirenent of section 38-22-109 corresponds to
t he requi rement under subsection 38-22-103(4) that the clai mant
assert its lien against “all” the properties. A property
description is adequate under section 38-22-109(1)(c) if it is

“sufficient to identify” the property. See Mcintire & Quiros of

Colo., Inc. v. Westinghouse Credit Corp., 40 Colo. App. 398,

401, 576 P.2d 1026, 1027 (1978). In requiring that a clai mant
assert its blanket lien against all the properties, subsection
38-22-103(4) not only requires that the claimnt identify the
properties charged but specifies which properties nust be so

identified, i.e., “all” of them Again, because this statutory




requi renment under subsection 38-22-103(4) corresponds to, and is
actually nore specific than, the requirenent under subsection
38-22-109(1)(c) for perfecting a lien in general, | believe that
the second alternative of subsection 38-22-103(4) creates a
hei ght ened requirenent for perfecting a lien for |abor perforned
upon, or materials or |aborers furnished for, two or nore
properties under the sanme contract.

Because conpliance with one of the two alternatives is
required for perfection of a |lien under subsection 38-22-103(4),
alien which fails to so conply is necessarily invalid and

t herefore unenforceable. See Kalamath Inv. Co. v. Asphalt

Pavi ng Co., 153 Colo. 109, 114, 384 P.2d 938, 941 (1963) (“The
exi stence of a [nmechanics’] lien . . . is not presuned .

[the claimant nust] show that he has conmplied with all of the

essential requirenents of the statute under which he clains.”

(quoting 57 C.J.S. Mechanics' Liens § 308)); Everitt Lunber Co.,

660 P.2d at 926 (determining lien to be unenforceable where
claimant failed to strictly conply with statutory section for

perfecting that lien); Sprague Inv. Co. v. Muat Lunber & |nv.

Co., 14 Colo. App. 107, 121, 60 P. 179, 184 (1899) (“The one who
clainms the lien nust exactly observe the statute in initiating
and perfecting his right.”). Accordingly, because Brickman
failed to conply with either alternative of subsection (4), |

conclude that its lien is both invalid and unenforceabl e.



Al though the majority admts that Brickman failed to assert
its lien against all the properties involved and failed to
di vide and apportion, see maj. op. at 9, the mpjority, citing
Buerger, applies equitable principles to enforce the lien.
VWile | agree wwth the majority that Col orado courts have | ong
applied equitable principles to construe liberally the
mechanics’ lien statutes in favor of lien claimnts, see mgj.
op. at 7, this liberal construction of the statute has not been
applied across the board and, in nmy view, is not appropriate
here because Brickman failed to perfect a valid lien. See

Schneider v. J.W Mtz Lunber Co., 715 P.2d 329, 332 (Col o.

1986) (“Colorado courts have long held that the nechanics’ |ien
statute [is in] derogation of the common law [and] is to be
strictly construed in determining who is entitled to a lien.”);

Brannan Sand & Gravel Co. v. F.D.I.C., 928 P.2d 1337, 1342

(Col 0. App. 1996) (“The mechanics’ lien statute is to be
strictly construed with respect to those acts necessary to
perfect the lien and liberally construed with respect to the

benefits accorded a properly perfected lien.”), rev’'d on ot her

grounds.? Because a nmechanics’ lien is a creature of statute,

see | TC, 796 P.2d at 487, the equitable enforcement of such a

2 See al so Powder Mn. Painting v. Peregrine Joint Venture, 899
P.2d 279, 281 (Colo. App. 1994); Richter Plunbing & Heating,
Inc. v. Rademacher, 729 P.2d 1009, 1012 (Col o. App. 1986)
(mechanics’ lien statute is to be “strictly construed in
determ ning whether the right to a lien exists”).




lien is appropriate only where it is first determ ned that the
lien claimwas nmade in accordance with the statutory | anguage
which created the right to assert that lien in the first place.

Nei t her Buerger nor the plain | anguage of subsection 38-22-
103(4) supports the majority’ s equitable enforcenent of
Brickman’s lien. [In Buerger, the court first determ ned that
the claimant’s bl anket lien was valid before it considered
whet her equitabl e apportionnment was appropriate. 77 Colo. at
406, 237 P. at 164 (stating, “[l]t was sold for one purpose, on
one contract, on one set of buildings . . . . That permts one
lien.”) (enphasis added).?

Further, equitable enforcenent of Brickman’s lien is not
appropriate because, unlike the claimant in Buerger, Brickman
did not make a “good faith” choice of apportioning or filing a
bl anket lien but, rather, failed to conply with the express

statutory requirements applicable to either alternative.* In ny

3 See also ITC, 796 P.2d at 485 n.2 (before considering

enforcenment of mechanics’ liens, this court noted the trial
court’s determnations regarding the validity of the liens:
“[ The mechanic] had a valid nechanics’ lien in the principal
anmount of . . .” (enphasis added).).

“ I'n Buerger, the court concluded that where the claimant had
chosen in “good faith” to file a blanket |lien against all the
unrel eased properties and had “m[d]e his statenent so,” he
should not lose his entire lien even if it “turn[ed] out” that
an apportionnment was possible and equitable to all parties. 77
Col 0. at 407, 237 P. at 165; see also ITC, 796 P.2d at 488
(quoting “good faith” choice of claimant to apportion or file
bl anket |ien against all properties). Unlike the circunstances
here, Buerger thus concerned the enforcenent of a lien claim
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view, Brickman’s non-conpliance with express statutory |anguage
cannot be interpreted as a “good faith” attenpt to assert a
valid lien. Under these circunstances, | believe this court
shoul d not apply equitable principles to construe the nechanics’

lien statute in favor of the |lien clai mant. See Sal zman v.

Bachrach, 996 P.2d 1263, 1269 (Col o. 2000) (describing, in
general, the doctrine that “one who seeks equity nust do
equity”).® Any inequities which may thus result to Brickman from
my interpretation of the statute stemfromits own failure to
adhere to the express statutory |anguage for asserting its lien.®
In addition, | note that the majority’s hol di ng nmakes
superfl uous the express requirenent under subsection 38-22-

103(4) that the claimant file a statenent of the anount

whi ch was asserted in “good faith” and was initially, at |east,
filed in conpliance with the statutory requirenents of the
predecessor to subsection 38-22-103(4).

> For these sane reasons, | disagree with the majority’s
characterization of Brickman' s inproperly asserted bl anket lien
as being a “msplay.” See maj. op. at 7 n.2. Filing alien

while not conplying with the express statutory requirenments for
creating and perfecting that lien is not a msplay but, rather,
a violation of express statutory | anguage.

® | also note that under Buerger, equitable apportionment shoul d
only be allowed where the court “deens it equitable to all
parties.” 77 Colo. at 407, 237 P. at 165 (enphasis added).
Where a claimant files a |lien against only sel ected properties
for the entire anmount owed, it seens inequitable to the sel ected
properties’ owners, who are effectively forced to defend

t hensel ves against the lien claimfor the entire unpaid anount,
for the court to equitably enforce the lien for the benefit of
the lien claimant who failed to conply with the express
statutory | anguage for asserting that lien in the first

i nstance.
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apportioned with his or her lien claim Brickman failed to

di vide and apportion the value owed and failed to file a
statenment of an anmount apportioned to each property. By
directing the trial court to equitably apportion this lien, the
maj ority makes superfluous the express statutory requirenment
that a statenment of the anount apportioned be filed at the tine
the claimant initially files its lien.” In other words, the
court is performng the task the legislature specifically
directed the claimant to do. | would avoid such a statutory

construction. See Wdder v. Durango Sch. Dist. No. 9-R 85 P.3d

518, 532 (Colo. 2004) (interpretations rendering a statutory
provi si on superfluous should be avoided). Hence, | respectfully

di ssent.

" Again, the court in Buerger allowed for equitable apportionnent
where the claimant had at | east made a “good faith” choice to
assert a blanket lien and had conplied with the statutory

| anguage of former subsection 38-22-103(4) for asserting that
type of lien.
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