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Petitioners appeal the court of appeals ruling that neither
t he Col orado Departnent of Transportation (CDOT) nor Pitkin
County had statutory authority to condemm Respondent’s property
for a parking and transit facility. Petitioners argue the trial
court properly found that CDOT possessed inplied statutory
condemation authority over Respondent’s parcel and seek
reversal of the court of appeals decision.

The Supreme Court agrees, holding that in section 43-1-
208(3), 11 CR S. (2003), the CGeneral Assenbly granted CDOT
inplied authority to condemm | ands needed for construction of a
parking and transit facility bearing a sufficiently direct and
functional relationship to a state hi ghway i nprovenent project.
The General Assenbly in the |egislative schenme as a whole
clearly intended CDOT to adopt a conprehensive approach to
transportation issues in Colorado. |In using the phrase “state

hi ghway purposes” in section 43-1-208(3), the General Assenbly
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i ntended that CDOT have a condemmation authority broader than
that strictly necessary for constructing “state highways,” so as
t o enconpass purposes integral to state highway construction,
mai nt enance, and i nprovenent.

Si nce CDOT possesses the sought condemnation authority, the
Suprenme Court finds it unnecessary to rule on whether Pitkin
County al so possesses inplied authority to condemn Respondent’s

par cel
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The Petitioners, the Col orado Departnent of Transportation
(CDAT) and the Board of County Comm ssioners of Pitkin County
(the “County”), seek review of the court of appeals’ decision
that they each lack statutory authority to condemm property
owned by the Respondent, Craig R Stapleton. Because we find
that CDOT has the necessarily inplied statutory authority to

condem the property at issue, we reverse.

| . Facts and Proceedi ngs Bel ow

This case arises out of a condemation action in which the
trial court awarded the Petitioners i medi ate possessi on of
property owned by the Respondent and | ocated near the Butterm |k
Ski Area outside the city of Aspen. The Petitioners had brought
a joint condemmation action in which they sought to acquire
certain parcels for their independent but overl appi ng needs.

Prior to the condemmation action, CDOT and the County had
entered into an Intergovernnental Agreenent (IGA) which
addressed various |l ong-termand short-term needs of both CDOT
and the County. In particular, the | GA covered the
reconstruction of State H ghway 82, which included a parti al
expansion fromtwo |anes to four | anes and consolidation of the
three existing accesses to the highway into one single access
point. The project further provided that H ghway 82 woul d

remain as a two-lane highway at a point outside of Aspen, across



fromthe Butterm |k Ski Area. Utimtely, the Petitioners also
hoped to construct a light-rail transit and parking facility for
approximately 750 cars, at the point where the highway reverts
to two lanes, in order to reduce air pollution and traffic
congestion into the city of Aspen.® CDOT clained that the
proposed parking and transit facility would satisfy federal
Clean Air Act requirenents and that such conpliance was
necessary in order to secure federal funding for the overal

H ghway 82 project. The County added that the facility would
al so serve as an intercept lot for visitors to Aspen and woul d
provi de parking for and access to a large public trail system
owned by the County.

After the condemmation action was filed, the Petitioners
and the Respondent reached a stipul ated agreenent regarding
certain parcels to be used for the H ghway 82 expansi on, county
road relocation, airport runway zones, open space, and wetl and
replacenent and mtigation. However, the Respondent continued
to challenge the authority of CDOT and the County to condemn the
remai ni ng parcels for the purpose of constructing the parking
and transit facility. The trial court held an i medi ate

possession hearing with regard to the remaining di sputed

L Al'though the i mediate plan provides a surface | ot that can
accommodat e approxi mately 200 cars, the Petitioners have a | ong-
termplan which they claimw || provide a |larger, tiered-
structure that can acconmobdate 750 cars.



parcels, at which tinme the court addressed whet her the
Petitioners had legal authority to condemm the property; whether
the property was being acquired for predom nately public

pur poses; whether good faith negotiations had been conducted
prior to the filing of the condemati on action; and whether the
Petitioners had an i medi ate need to take possession of the
property.

At the hearing, the trial court heard testinony from CDOT’ s
proj ect manager regarding the need for the property within the
context of the Hi ghway 82 project, as well as froma forner
County Manager regarding the County’s overl apping need for the
property as an intercept |ot and as an access point to the
County’s recreational trail system Follow ng the hearing, the
trial court issued an order detailing findings of fact and
conclusions of law. In particular, the court concluded that
CDOT possessed | egal authority to condemm the property for
parking and transit purposes, stating:

Wiile it is true that none of the statutes relied upon

by petitioners expressly grant a right to condemm for

par ki ng purposes, the evidence establishes that

transit parking is required to conply with the C ean

Air Act. Wthout conpliance with the Cean Air Act,

the project cannot be done. The Departnent of

Transportation has the power to condemm for highway

purposes. Were the parking is a required el enment of

hi ghway construction, the right to condemm for parking
must therefore be necessarily inplied.



Thus, the trial court ruled that CDOT had the inplied statutory
authority to condemn the parcels for a transit and parking
facility. Having found that CDOT possessed authority for the
condemmation, the trial court did not reach the issue of whether
the County had its own inplied authority to condemm the
property.

After the i medi ate possessi on hearing, the Respondent
sought extraordinary relief with this Court pursuant to C AR
21, which was denied. Subsequently, the trial court held a
val uation hearing in order to determ ne the anmount of
conpensation owed to the Respondent. After a final order was
i ssued, the Respondent appealed the trial court’s ruling to the
court of appeals. Specifically, the Respondent chall enged the
trial court’s findings that CDOT possessed | egal authority to
condem the property, that the property was being acquired for a
publ i c purpose, that the condemati on was necessary, and that
the Petitioners had negotiated in good faith prior to the
condemmat i on.

The court of appeals reversed the trial court, ruling that
nei t her CDOT nor the County had statutory authority to condemn

the property for a parking and transit facility. See Dep't of

Transp. v. Stapleton, 81 P.3d 1105 (Col 0. App. 2003). The court

of appeals ruled, as pertinent here, that parking and transit

facilities did not fall within the purview of CDOT"s authority



to condemm for “state highway purposes” pursuant to section 43-
1-208(3), 11 C R S. (2003), nor could CDOT condemm the property
as a remai nder pursuant to section 43-1-210(1), 11 CR S
(2003). Stapleton, 81 P.3d at 1107-08. Additionally, the court
of appeals found that the County | acked authority to condemn the
property as necessary for “recreational facilities” under
section 29-7-104, 9 CR S. (2003). Stapleton, 81 P.3d at 1109.
Thus, the court of appeals held that the Petitioners | acked any
statutory authority to condemn the disputed parcels. This
appeal foll owed.?

We granted certiorari to address whether either or both of
the Petitioners have the statutory authority to condemn the

di sputed property in order to construct a parking and transit

2 Because it reversed the trial court’s order on statutory
authority grounds, the court of appeals did not reach the
remai ni ng i ssues rai sed by the Respondent. Specifically, the
court did not address whether the trial court erred in ruling
that the property was being acquired for primarily public

pur poses, that the condemmati on was necessary, and that the
Petitioners had engaged in good faith negotiations prior to the
condemmation. Thus, these additional issues are not before us.



facility.®> W now find that CDOT"s authority to condemn |and for
“state highway purposes” under section 43-1-208(3) includes the
authority to condemn | ands adjacent to a state highway for the
construction of a parking and transit facility that is an
integral part of a broader state highway inprovenent project.
Because CDOT’s inplied statutory authority to condenmn the

di sputed parcels is sufficient to support the condemati on
action before us, we do not reach the issue of whether the
County al so possesses statutory authority to condem the sane
property. W therefore reverse the decision of the court of
appeal s insofar as it held that CDOT | acked statutory authority
to condemm the disputed parcels pursuant to section 43-1-208(3),

and remand for further proceedings consistent with this opinion.

3 W granted certiorari on the follow ng issues:
1. Whether CDOI's authority to condemm land for “state
hi ghway purposes” pursuant to 43-1-208, C R S., allows
it to condemm | and for transit parking when such
parking is mandated by federal |aw and integral to the
state highway project.
2. Wether a |l ocal governnent that can condemm | and
“necessary, suitable, or proper for park or
recreational facilities” pursuant to 29-7-104, C R S.,
can condemn to provide vehicle parking needed to serve
such parks and recreational facilities.
3. Whether CDOI's authority to condemm “remai nder
parcel s” pursuant to 43-1-210(1), C R S., authorizes
CDOI’ s condemati on of the parcels if CDOI cannot
condemm for transit parking and the County cannot
condemm for park and recreational facility parKking.



1. Analysis
We have long held that in Col orado the power of em nent
domain lies dormant in the state until the | egislature speaks.

Pot ashni k v. Pub. Serv. Co., 126 Colo. 98, 101, 247 P.2d 137,

138 (1952). Accordingly, a party may not condemm private
property wi thout denonstrating that the taking has been
statutorily authorized, either expressly or inplicitly. See

State Dep’'t of Hi ghways v. Denver and Rlo Gande W R R Co.,

789 P.2d 1088, 1092 (Col o. 1990) (holding that the Departnent of
H ghways did not have statutory authority to condemm a private
way of necessity over railroad tracks on behalf of a | andl ocked
ranch operator). Thus, in order for the Petitioners to condemn
t he Respondent’s property, they nust denonstrate that either
CDOT or the County has been expressly or inplicitly authorized

by statute to condemm the disputed parcels. Buck v. Dist.

Court, 199 Col o. 344, 347, 608 P.2d 350, 352 (1980) (“Private
property may not be condemmed, even for a purpose which is
judicially determned to be a public use within the neaning of
Colo. Const. Art. Il, Sec. 15, in the absence of express or
necessarily inplied statutory condemati on authority.”).

Here, both CDOT and the County concede that condemati on of
this property to construct a parking and transit facility is not
expressly authorized by any statute, but instead argue that

their authority to condem the Respondent’s property is



necessarily inplied. Consequently, in order to resolve this
action, we nust determ ne the scope of condemnation authority
inplicitly granted by the | egislature through the rel evant

st at ut es.

A. Doctrine of Necessary |Inplication

To begin, we note that “narrow construction is the rule in
determ ning the scope of the condemmati on power del egated

pursuant to legislative enactnent.” Coquina G| Corp. v. Harry

Kourlis Ranch, 643 P.2d 519, 522 (Colo. 1982) (finding that a

federal oil and gas | essee could not condemm private property
for private use as a right-of-way based on a condemmati on
statute which was silent as to whether federal oil and gas

| essees coul d exercise the power granted therein). Because we
construe the statute against the entity asserting the authority,
we wll not find an inplied grant of the condemation authority

t hrough “vague or doubtful |anguage.” Beth Medrosh Hagodol v.

City of Aurora, 126 Colo. 267, 272, 248 P.2d 732, 735 (1952)

(holding that a nunicipality could not condemm private property
under a statute granting certain enunerated parties the
authority to condemn such | ands where the statute did not

include nmunicipalities); see also, e.g., Mack v. Town of Craig,

68 Col 0. 337, 339, 191 P. 101, 101 (1920) (“Wen the right to
exerci se the power [of em nent domain] can only be made out by

argunment and inference, it does not exist.”) (quoting with



approval John Lewis, A Treatnent on the Law of Em nent Domain in

the United States § 371 (3d ed. 1909)). Accordingly, we have

declined to find an inplied grant of authority to condem
property where the statute relied upon by the condemming body is
either silent on the subject of condemation al together or does
not clearly indicate that the legislature intended for the body
asserting the power to have such authority.

In Bd. of County Conmirs v. Internmountain Rural Elec.

Ass’n, 655 P.2d 831 (Colo. 1982), for exanple, we affirned a

trial court’s ruling that a county | acked statutory authority to
condem bui | di ngs needed for county office space. There, the
county relied upon statutes which directed that “[e]ach county,
at its own expense, shall provide a suitable courthouse, a
sufficient jail, and other necessary county buil dings, and keep
themin repair,” and that counties “provide suitable roons for
county purposes.” 1d. at 832 n.1. Thus, the “Board argue[d]
that since the county has a mandatory duty to provide county
offices, the power to acquire property to carry out that duty
must necessarily be inplied.” 655 P.2d at 833.

In rejecting the county’s argunent, we noted that the
statutes relied upon by the county, which directed it to provide
and maintain certain county buildings, made no nention
what soever of the power of em nent domain. 1d. On the other

hand, we cited to several statutes which did expressly del egate



to county conmm ssioners the right to condemrm properties for
various county needs, including roads, airports, and ceneteries.
Id. Thus, we agreed with the district court’s conclusion “that
the legislature’s failure to grant specific authority for such
condemation indicates a | egislative judgnent that counties are
not enpowered to i nvoke em nent domain to acquire property for
office space.” 1d. at 834. W therefore declined to find
inplicit statutory authority to condemm the property at issue.

I n Buck, 199 Col o. 344, 608 P.2d 350, however, we found
that a railroad did possess inplied statutory authority to
condemm | ands outside its express statutory right-of-way.

There, the railroad conpany sought to condemn certain parcels
for the purpose of constructing “dust |evees” parallel toits
railroad tracks. |d. at 34546, 608 P.2d at 351. The conpany
relied upon a statute providing that a railroad “nay acquire
title . . . in the manner provided by |law for the condemati on
of real estate or right-of-way.” 1d. at 347, 608 P.2d at 352.
The | andowners, however, relied upon a separate statute stating
that a railroad corporation may “lay out its road, not exceeding
two hundred feet in wdth, and to construct the sane; and for

t he purpose of cuttings and enbanknents to take as nmuch nore

| and as may be necessary for the proper construction and
security of the railway.” Id. Thus, according to the

| andowners, the railroad could only condemm property needed for

10



the dust |evees wthin the two hundred foot right-of-way because
the statute only expressly allowed railroad conpanies to condemn
| and for “cuttings and enmbanknents” beyond that geographical
[imtation.

We disagreed with the | andowners. Noting our
responsibility to construe the statutes together and to give
effect to each, we determned that the |legislature did not
intend such a rigid reading of the right-of-way statute. 1d. at
34748, 608 P.2d at 352. Instead, we concluded that the
statutes, when read together, necessarily inplied that the
rail road had authority to condemm | and beyond the statutory

right-of-way for the purposes of constructing “a railroad’s

physical facilities . . . which have a sufficiently direct

functional relationship to the operations of the railroad.” Id.

at 348, 608 P.2d at 352 (enphasis added). Thus, because the
dust | evees were integral to the effective operation of the
rail road, we found that the General Assenbly nust have intended
for the railroad conpany to have inplied authority to condem

| and needed for their construction.

In sum while we have acknow edged t he presunption agai nst
inplicit grants of condemnation authority based on *“vague and
doubt ful ” | anguage, we have al so recogni zed that such authority
is necessarily inplied under certain circunstances. Central to

our anal ysis has always been the underlying intent of the

11



| egislature in enacting the rel evant condemation statute. 1In
particul ar, where the General Assenbly has granted to a body the
authority to condemm property for a specific use, we may infer
that the CGeneral Assenbly intended that the body would al so have
authority to condemm | and for purposes bearing a “sufficiently
direct functional relationship” to the specified use. 1d. Wth
these principles in mnd, we turn to the instant action.

B. Condemation of Property for a Parking & Transit Facility

CDOT argues that the condemation of the property for the
construction of a parking and transit facility, as part of a
| ar ger hi ghway i nprovenment project, falls within the scope of
authority granted to it under the statute allow ng CDOT to
condem | and necessary for “state highway purposes.” § 43-1-
208(3). Applying the principles set forth above, we nust
determ ne whet her the General Assenbly intended CDOT to have
such condemation authority. Taking into consideration the
| anguage used in section 43-1-208(3) and the goals it seeks to
further, we conclude that the legislature intended CDOT to have
the authority to condemn those properties which are necessary in
order for CDOT to effectively conplete state hi ghway
i nprovenents. Specifically, we find that CDOT has inplied
statutory authority to condemm | ands needed for construction of
a parking and transit facility bearing a direct and functional

relationship to the State Hi ghway 82 inprovenent project.

12



We begin with the | anguage of section 43-1-208(3) itself,
noting that while section 43-1-208(3) authorizes CDOT to condem
| ands for “state highway purposes,” and other sections define
“state highway” and “highway,” the term*“state hi ghway purposes”
i s nowhere defined by the legislature. As such, we nust resort
to basic principles of statutory construction in order to
determ ne the intended scope of the term “state highway

purposes.” See, e.g., CGvil Service Coomin v. Pinder, 812 P.2d

645, 648 (Colo. 1991) (noting that “[o]Jur primary task in
interpreting a statute is to give it a construction and
interpretation that will render it effective in acconplishing
t he purpose for which it was enacted”). W construe a statute
as a whole, ascribing to each word and phrase its famliar and
general ly accepted neaning, so as to reflect the |egislative

intent of the CGeneral Assenbly. Cacioppo v. Eagle County Sch.

Dist., 92 P.3d 453, 463 (Colo. 2004). |In particular, we presune

that the General Assenbly understands the legal inport of the
words it uses and does not use |anguage idly, but rather intends

t hat nmeani ng shoul d be given to each word. People v. MNeese,

865 P.2d 881, 884 (Colo. 1993). Finally, in determning the
meani ng of any one statutory section, we may | ook to the
| egi sl ative schene as a whole in order to give effect to the

General Assenbly’s intent. Sinpson v. Bijou Irrigation Co., 69

P.3d 50, 59 (Colo. 2003).

13



The Respondent asserts that statutory definitions of “state
hi ghway” and of *“hi ghway” preclude a finding that a parking and
transit facility nay be deenmed a “state hi ghway purpose” in the
context of this condemation action. Section 43-1-204, 11
C.RS. (2003), defines a “state highway” as a “right-of-way or
| ocation, whether actually used as a highway or not, designated
for the construction of a state highway upon it.” Section 43-1-
203 further states that a “‘[h]ighway’ includes bridges on the
roadway and cul verts, sluices, drains, ditches, waterways,
enbanknments, retaining walls, trees, shrubs and fences al ong or
upon the sanme and within the right-of-way.” According to the

Respondent, these statutory sections, read in pari materia with

section 43-1-208(3), limt CDOI's authority to condemn for
“state highway purposes” only within the right-of-way area and
only to construct those structures specifically enunerated in
the “hi ghway” definition. W disagree.

| nstead, applying the principles of statutory construction
set forth above, we presune that in using the phrase “state
hi ghway purposes,” the General Assenbly intended that CDOT have
a condemnation authority which was broader than that needed
sinply for constructing “state highways.” To read the grant of
authority as restricted to the list of structures included in
the definition of “highway” under section 43-1-203, as urged by

t he Respondent, would render the word “purposes” in section 43-

14



1-208(3) superfluous. See Bd. of County Commirs v. Vai

Assocs., Inc., 19 P.3d 1263, 1273 (Col o. 2001) (“We construe

statutory and constitutional provisions as a whole, giving
effect to every word and term contai ned therein, whenever
possible.”). Thus, in order to avoid such a construction, we
conclude that the legislature intentionally included the word
“purposes” in order to give CDOT a condemnation authority which
enconpasses needs beyond those | ands strictly necessary for
construction of a “highway” as defined in section 43-1-203.
| nstead, the phrase “state hi ghway purposes” nust be read as
conferring upon CDOT the authority to condemm | ands for purposes
which are integral to the construction, maintenance, and
i nprovenent of state highways.

Qur reading of the phrase “state highway purposes” is
bol stered by consideration of the |egislative schene as a whol e.
Inits legislative declaration regarding the creation of a
departnment of transportation, the General Assenbly observed that
the creation of CDOT was necessary in order to:

(a) Provide strategic planning for statew de

transportation systens to neet the transportation
chal l enges to be faced by Colorado in the future;

(b) Pronote coordination between different nodes
of transportation; [and]

(e) Enhance the state’'s prospects to obtain
federal funds by responding to federal nandates for
mul ti -nodal transportation planning.

15



8 43-1-101(1), 11 CR S. (2003). Thus, the General Assenbly
clearly intended CDOT to adopt a conprehensive approach to
transportation i ssues in Col orado.*

Viewi ng the use of the phrase “state highway purposes”
within the context of the |egislative schene as a whol e,
i ncluding the General Assenbly’s statenents regarding the
conpr ehensi ve obj ectives of CDOT, we conclude that the
| egi sl ature intended that CDOI’ s condemmation authority woul d
allowit to effectively carry out a |large state highway
i nprovenent project. Specifically, we find that in authori zing
CDOT to condemn | ands needed for “state hi ghway purposes,” the
General Assenbly intended that CDOT woul d have the inplied

authority to condemm | ands for uses bearing a “sufficiently

“In fact, we recently acknow edged this nore conprehensive
approach to transportation in the context of section 38-1-
114(2)(d), 10 C R S. (2003), which governs the nethod of
cal cul ati ng conpensation for hi ghway acqui sitions:
Moder n hi ghway systens include many features not
envi sioned wthin the common understanding of the term
“hi ghway” in past generations, such as conpl ex
i nt erchanges, hi gh-occupancy vehicl e | anes, park-and-
ride facilities, and el ectronic nmessage boards. The
General Assenbly enacted the takings conpensation
statute to reflect the conplex nature of nodern
hi ghway systens. 1In so doing, the CGeneral Assenbly
attenpted to strike a bal ance between the interests of
i ndi vi dual | andowners whose property is taken and the
interests of the taxpaying public.
E- 470 Pub. Hi ghway Auth. v. Revenig, 91 P.3d 1038, 1043 (Col o.
2004) .

16



direct functional relationship” to a state highway project.?>
Buck, 199 Colo. at 348, 608 P.2d at 352. O course, whether
such a relationship exists between the expressly authorized use
and the use for which the condemni ng body seeks inplied
condemmation authority will turn upon the facts and
ci rcunst ances surroundi ng each condemati on acti on.

Here, CDOT has denonstrated that the |ane reduction from
four lanes to two | anes across fromthe Butterm |k Ski area, as

provided for in the H ghway 82 inprovenent project, conbined

° The Respondent argues that the General Assenmbly’s failure to
pass Senate Bill 01-008, which would have expanded CDOT’ s
express condemnation powers to include “state transportation

pur poses,” suggests that the CGeneral Assenbly did not intend for
CDOT to have the inplied condemation authority at issue today.
However, as we have previously recognized, “nothing of
significance can be gleaned fromthe failure of the |egislature
to pass” particular legislation. U S. Transm ssion Sys., |nc.
v. Bd. of Assessnent Appeals, 715 P.2d 1249, 1255 (Col o. 1986)
(noting that there existed many concei vabl e reasons for the
General Assenbly’'s failure to expand the statutory definition of
“tel ephone corporation”); see also United States v. Craft, 535
U S 274, 287 (2002) (“[F]ailed legislative proposals are a
particul arly dangerous ground on which to rest an interpretation
of a prior statute.”) (internal quotations omtted); Cent. Bank
of Denver, N.A v. First Interstate Bank of Denver, N A, 511
U S 164, 187 (1994) (“Congressional inaction |acks persuasive
significance because several equally tenable inferences may be
drawn from such inaction, including the inference that the
existing legislation already incorporated the offered change.”).
Here, the failure of SB 01-008 may be attri butable to any nunber
of causes, including a possibility that the legislature felt
that CDOT al ready possessed such broad condemnation authority.
Therefore, we find no indication of |legislative intent based on
the General Assenbly’'s failure to pass SB 01-008.

17



wWith projected increases in traffic, would lead to traffic
congestion as well as pollution |evels which exceed federal
Clean Air Act requirenents. Thus, CDOT concl uded that the
parking and transit facility, to be built at the site of that

| ane reduction, was necessary in order to reduce traffic
congestion and pollution, to encourage drivers to transfer to
buses and, eventually, light-rail transportation, and to ensure
recei pt of federal funding associated with the State Hi ghway 82
project. Accordingly, CDOT has shown that the parking and
transit facility is an integral part of the H ghway 82

i nprovenent project, and will certainly further the

| egislature’s stated goals of strategically addressing
transportation challenges, “[p]ronot[ing] coordi nati on between
di fferent nodes of transportation,” and enhanci ng Col orado’s
“prospects to obtain federal funds.” 8§ 43-1-101(1)(b), (e). As
such, we find that the construction of the parking and transit
facility bears a “sufficiently direct functional relationship,”

see Buck, 199 Colo. at 348, 608 P.2d at 352, to the inprovenent

18



of State Highway 82.° W therefore conclude that, pursuant to
its authority to condemm | ands needed for “state hi ghway
pur poses” under section 43-1-208(3), CDOT has the inplied
authority to condemn the disputed parcels at issue today.’
I11. Conclusion

For the reasons discussed above, we reverse the decision of
the court of appeals and return this case to that court for
proceedi ngs consistent with this opinion.

Justice Coats concurs in the judgnent only.

Justice Kourlis dissents.

® Although the trial court relied largely on the necessity of
federal funding to support its finding that CDOT had the
necessarily inplied authority to condemm the property, we do not
rest our holding on such narrow grounds. Rather, in |ight of

t he many purposes which the facility will acconplish, including
the reduction of traffic congestion and air pollution, as well
as the receipt of federal funds, we find that the construction
of the parking and transit facility is integral to the effective
conpletion of the State H ghway 82 inprovenent project. As
such, the facility falls squarely within the notion of “state

hi ghway purposes” as intended by the General Assenbly.

" Because we find that CDOT has the | egal authority to condemn
the property at issue in this action, we do not reach the issue
of whether the County has authority to condemm |and for a
parking and transit facility under section 29-7-104, which
grants | ocal governnents express statutory authority to condem
property “necessary, suitable, or proper for park or
recreational facilities.”
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JUSTI CE CQOATS, concurring in the judgnent only.

| agree with the majority’s conclusion that the Col orado
Departnent of Transportation has the authority to condem the
property at issue here, and | therefore concur in its judgnent
reversing the court of appeals. Because | believe, however,
that the General Assenbly has expressly granted the Departnent
the requisite authority, I do not join its discussion or
concl usi on concerni ng necessary inplication. Wether or not the
authority to condemm property for the proposed parking and
transit facility would have necessarily been inplied in a grant
of authority to condemm private property for a state hi ghway
alone, it is clear to nme that it is included within the broader
“state highway purposes,” for which authority was actually
granted, and that it would serve a “public use,” as required by
the state constitution.

The breadth of the Departnment’s authority is entirely a
matter of construction. Except in specified circunmstances not
at issue here, private property may not be condemmed pursuant to
statutory authority unless the purpose for which the
condemation is sought is judicially determned to be a public

use within the neaning of Colo. Const., Art. Il, Sec 15. Buck

v. District Court, 199 Colo. 344, 346, 608 P.2d 350, 351 (1980).

Even for such public uses, however, private property may not be



condemmed in the absence of authorization fromthe General
Assenbly that is either express or necessarily inplied. 1d.,
199 Colo. at 348, 608 P.2d at 352. \Whether the condemati on of
particul ar private property is authorized is therefore
ultimately a matter of constitutional and statutory
interpretation, or nore precisely, a matter of statutory
interpretation in light of constitutional limtations.

Al t hough we have often repeated that statutory
aut hori zation to condemn private property nust be construed
narrowy, the legislature’s power to authorize condemation, as
it sees fit, is limted only by the constitutional prescription
t hat condemmati on nmust be for a public use. The scope of any
particul ar statutory authorization to condem is therefore
construed, just as any other statute, according to |ong-accepted
principles of statutory construction. Rather than altering the
applicable principles, or short-circuiting the process of
statutory interpretation altogether, the requirenent for a
narrow construction nerely guides the application of these rules
and directs that any remaining anbiguity in |legislative intent
be resol ved against, rather than in favor of, authorization.

Cf. People v. Thoro Products Co., 70 P.3d 1188, 1198 ( Col o.

2003) (“[1]f after utilizing the various aids of statutory

construction, the CGeneral Assenbly’'s intent renains obscured,



the rule of lenity should be applied to resolve the
anbiguity.”).

By its owmn terns, section 43-1-208(3), 11 C R S. (2003),
grants the Departnment broad condemmation authority. Had the
General Assenbly granted the Departnent authority to condemm
property for state highways alone, it may have becone necessary
to consi der whether condemmati on of nore than the highway’ s
right-of-way were necessarily inplied. Because the |egislature
has expressly granted the Departnent the authority to condemn
private property for “state highway purposes,” however, it is
only necessary to construe the statutory | anguage and determ ne
the scope of the term “purposes.” Wether the |l egislature
i ntended by “purposes” nerely the construction of the highway
or, as the termon its face inplies, any purpose connected with
the highway, including its effective and efficient operation
consistent with other public goals, is clearly a question of
statutory interpretation. It would be difficult, however, to
see how use of the term “purposes” could have been intended to
[imt rather than expand condemation authority otherw se

inplied in the term*®“state highway” itself. See, e.g., United

States v. Langford, 688 F.2d 1088, 1097 (7th G r. 1982)

(“Congress . . . saw fit to broaden the scope of the [child
por nography] Il egislation through the use of the term ‘ purpose,

[a] termintended to include each and every aspect of the



busi ness enterprise . . . .”7); but see Kourlis, J., dissenting
at 9.

Uncharacteristically, article I'l, section 15 of the state
constitution expressly assigns to the judiciary the task of
giving meaning to the term“public use.” Because the
| egislature is presuned to intend that its statutes be
constitutional, section 2-4-201(1)(a), 1 CR S. (2003); see Le

Manuf acture Francaise v. District Court, 620 P.2d 1040 (Col o.

1980) (legislature did not intend for |long-armstatue to be
construed to grant jurisdiction in violation of due process

cl ause), we have previously construed broad grants of
condemmation authority as inplicitly limted by this court’s
interpretation of the public use requirenent. 1In the related
context of railroad Iines, we have therefore held that

| egislative authority to condemn property “for any | awful

pur pose connected with the operations of the conpany” was
inplicitly limted to those purposes having “a sufficiently
direct functional relationship to the operations of the railroad
to satisfy the public use requirenment.” Buck, 199 Colo. at 347-
48, 608 P.2d at 352. Nowhere, however, did we suggest, as the
majority now finds, that the |legislature s broad “purpose”

| anguage failed to expressly include condemation authority for
the dust |evees at issue there or that such authority was

“necessarily inplied” only to the extent that the dust |evees



bore “a sufficiently direct functional relationship to the
operations of the railroad.” Mj. op. at 11. The relationship
bet ween a purpose requiring condemati on of property outside the
actual right-of-way, and the railroad itself, was significant
only in determ ning whether that additional purpose, |like the
railroad line itself, could be characterized as a public use.
Even if one could i mgine sonme “state hi ghway purpose” that
m ght not constitute a public use, it is at |east clear that
condemation of private property to conply with federa
regul ati ons governi ng construction of the highway constitutes
condemation for a public use, just |like condemmation of the
right-of-way itself. The trial court nmade factual findings of
t hese purposes, which are adequately supported in the record.
consider it unnecessary to define the outer limts of the term
“state highway purposes” or to determne its necessary
inplications. Wether or not the purposes at issue here can be
categorized as essential to the construction or operation of the
hi ghway, the Departnent clearly seeks themfor “state highway

pur poses.”



No. 03SC616, Dept. of Trans. v. Stapleton

JUSTI CE KOURLI S di ssenti ng:

This case is about the breadth of a Col orado statute that
aut hori zes the Col orado Departnent of Transportation (CDOT) to
exerci se the power of em nent domain. The majority concl udes
that CDOT has the authority to condemm Stapleton’s property for
a parking | ot because a parking lot constitutes a “state highway
purpose” within the neaning of section 43-1-208(3), 11 CR S
(2003). Maj. op. at 12. To reach that outconme, the majority
liberally construes the organic |egislation granting CDOT
condemmati on power and hol ds that the parking lot at issue in
this case has a “*sufficiently direct functional relationship’”
to the overall highway project. Myj. op. at 16-17. | disagree.
Decades of precedent require us to construe statutes granting
condemati on power narrowy and against the entity seeking to
condem private property. Followi ng that precedent |eads, in ny
view, to the conclusion that CDOT | acks authority to condem
private property for a parking |ot.

Furthernore, even if CDOT has the authority under sone
ci rcunstances to condemn private property for parking
facilities, the record before us does not support that result in
this case. The majority concludes that this particul ar parking

facility is an “integral part of a broader state hi ghway



i nprovenent project.” Mj. op. at 6. However, the record
indicates that this parking facility is intended to serve a
variety of purposes. Sone of those purposes are public and sone
are private. Sone of those purposes are abstractly related to
t he hi ghway project and sone have nothing to do with it
what soever. Hence, the particular uses reflected in the
evi dence here are all too renoved fromthe purposes authorized
by section 43-1-208(3) to support the majority’s holding. For
t hese reasons, | respectfully dissent. | would affirmthe court
of appeals both in reasoning and in judgnent.
| . FACTS AND PROCEDURAL HI STORY

The Respondent, Craig R Stapl eton, owned an undevel oped
23.4 acre parcel of land |ocated on the west side of H ghway 82,
i medi ately north of the Butterm |k Ski Area, just outside of
Aspen, Col or ado.

I n 2000, CDOT began a project designed to wi den State
H ghway 82 at the entrance to Aspen. |In addition to the actual
wi deni ng of Hi ghway 82, the project also involved the
construction of parking and transit facilities. These
facilities were part of a plan to reduce air pollution and
traffic congestion around Aspen by providing a transfer point
for skier trips and comuter bus trips into the Aspen area. In
turn, the reduction of air pollution and traffic congestion

woul d bring Aspen into conpliance wth federal standards,



including the Clean Air Act. Conpliance with these standards
was a prerequisite to the recei pt of federal highway funds to
conpl ete the project.

CDOT initiated a condemati on action agai nst Stapl eton.
CDOT sought to acquire and use Stapleton’s property for actual
hi ghway i nprovenents and for the construction of transit and
parking facilities. Pursuant to an intergovernnental agreenent,
the co-petitioner, Pitkin County (County), joined in the
condemmation action. The County asserted an interest in
Stapleton’s property for a variety of purposes including open
space, ensuring clear zones near the airport runway, and
provi di ng parking for a nunber of trails converging on or near
Stapleton’s |land. CDOT and County identified the sane areas for
use as par ki ng.

After the petition to conderm was filed, Stapleton
stipulated to the taking of approximtely two-thirds of an acre
of his land for actual inprovenents to Hi ghway 82. In addition,
Stapl eton stipulated to the taking of parcels of his land for
open space and for clear zones for the airport. However,

St apl eton chal | enged the authority of CDOT or County to condem
the remai ning portions of his property for parking lots or
transit facilities. Thus, only those portions of Stapleton’s

| and desi gnated by CDOT and County for parking and/or transit

facilities are at issue in this appeal.



The trial court held an i medi ate possession hearing. At
this hearing, representatives of both CDOT and County testified.
At that hearing, several inportant facts energed, including the
followng: (1) at the present tine, there is no plan or funding
available to build the parking spaces needed to conply with the
Clean Air Act; (2) it is unrealistic and unlikely that visitors
woul d drive all the way to Aspen only to park on the outskirts
of town; (3) existing facilities used for nmass transit are
al ready underutilized; (4) recreational users would be the
primary users of this parking facility, and, at |east during the
w nter nonths, custoners of Butterm |k Ski Area would be the
primary users; and (5) there is a very real possibility that
after Stapleton’s property is condemmed for “highway purposes,”
it will be | eased back to the Butterm |k Ski Area, a private
corporation, to accommodate and suppl enent its own i nadequate
parking facilities.

After the imredi ate possession hearing, the trial court
i ssued an order containing findings of fact and concl usi ons of
law. The trial court concluded that although the Butterm |k Sk
Area would certainly benefit fromthe acquisition of Stapleton's
property, the primary purpose for this condemation was to bring
t he hi ghway expansion project into conpliance with the Cean Air

Act. Specifically, the court stated:



VWiile it is true that none of the statutes
relied upon by petitioners expressly grant a
right to condemm for parking purposes, the

evi dence establishes that transit parking is
required to conply with the Cean Ar Act.

Wt hout conmpliance with the Clean Air Act, the
proj ect cannot be done. The Departnent of
Transportation has the power to condemm for

hi ghway purposes. Where the parking is a
required el enment of highway construction, the
right to condemm for parking nust therefore be
necessarily inplied. As to the authority of the
petitioners to condemm for wetland mtigation,
airport protection and open space, the Court
finds that there is sufficient statutory
authority to support the petition.

Thus, the trial court’s conclusion that CDOT had the authority
to condemm Stapleton’s | and was based exclusively on the fact

t hat parking was necessary in order to conply with the Clean Ar
Act .

Following the trial court’s order granting inmediate
possession of Stapleton’s land to CDOT and County, Stapleton
filed a Petition for Extraordinary Relief with this court. That
petition was denied.® Next, the trial court conducted a
valuation trial to fix the conpensation for the taking.
Following that trial, Stapleton appealed to the court of appeals
challenging the trial court’s ruling that CDOT and County had
the legal authority to condemm his |land for the purpose of

constructing parking and transit facilities.

! This court issued an order denying Stapleton’s Petition for
Extraordinary relief on July 6, 2001. | would have granted
Stapleton’s Petition. Justice Bender did not participate.



The court of appeals reversed the district court’s judgnment

in Dep’t of Transp. v. Stapleton, 81 P.3d 1105 (Col 0. App.

2004) .

First, the court of appeals held that CDOT was not expressly

aut hori zed, or authorized by “necessary inplication,” to condemm
Stapleton’s property for parking or transit facilities. 1d. at
1108. Specifically, the court of appeals held that section
43-1-208(3), 11 C R S. (2003), which authorizes the
transportation conm ssion to acquire land for “state hi ghway

pur poses,” does not by inplication grant the power to acquire
property for parking or transit facilities. 1d.

Second, the court of appeals rejected County’ s argunent
that it had the authority to condemn Stapleton’s |and for
“recreational parking purposes” pursuant to section 29-7-104, 9
C RS (2003). 1d. at 1109. Specifically, the court of appeals
hel d that “parking lots and transit facilities are not
recreational uses of |land as defined by [section] 29-7-107."

Id.

Finally, the court of appeals rejected CDOI’ s argunent that
it had the authority to condemm Stapleton’s property for parking
and transit facilities pursuant to section 43-1-210(1), 11
C RS (2003). 1d. at 1108. That provision states that CDOT
may condemm an entire parcel of land if a partial taking renders

the remai nder “in such shape or condition as to be of little



value to its owner or to give rise to clains or litigation
concerni ng severance or other damage.” The court of appeals
held that this statutory provision only applies to situations

i nvol ving partial acquisitions of property. Because Stapleton's
entire property was being acquired by CDOT and County, the court

of appeal s concl uded that section 43-1-210(1) was inapplicable.

Id.
I'1. ANALYSI S
To determ ne whether CDOT has the authority to condemn
Stapleton’s property, | look first to the organic |egislation

granting CDOT the authority to exercise the power of em nent
domain. Section 43-1-208(3) states that “[t]he transportation
comm ssion al so has the power and is authorized to proceed in

the acquisition of the |ands of private persons for state

hi ghway purposes . . .” (enphasis added). The term “state

hi ghway” is defined by statute as “a right-of-way or |ocation
whet her actually used as a highway or not, designated for the
construction of a state highway upon it.” 8§ 43-1-204. A

“hi ghway” includes “bridges on the roadway and cul verts,

sl ui ces, drains, ditches, waterways, enbanknents, retaining
wal |l s, trees, shrubs, and fences along or upon the sane and
within the right-of-way.” 8§ 43-1-203. The power to condemn

property for parking or transit facilities is not included.



The majority concedes, as it nust, that CDOT | acks express
authority to condemn private property for a parking |ot.
However, the majority exam nes the | anguage of section
43-1-208(3) and concludes that the power to condemn Stapleton’s
property must be “necessarily inplied.” Specifically, the
majority “presunes that in using the phrase ‘state hi ghway
pur poses,’ the General Assenbly intended that CDOT have a
condemation authority which is broader than that needed sinply
for constructing ‘state highways.’” Maj. op. at 14. (enphasis
added). The mmpjority also concludes that “the phrase ‘state
hi ghway purposes’ nust be read as conferring upon CDOT the
authority to condemm | ands for purposes which are integral to
the construction, maintenance, and inprovenent of state
hi ghways.” Maj. op. at 15. (enphasis added). | do not agree
with this construction.

The power of em nent domain is vested in the State of
Col orado and that power lies dormant until the |egislature

speaks. Bd. of County Commirs v. Internountain Rural Elec.

Assoc., 655 P.2d 831, 833 (Colo. 1983); Potashnik v. Public

Service Co. of Colorado, 126 Colo. 98, 100, 247 P.2d 137, 138

(Colo. 1952). 1In determning the scope of condemnati on power
pursuant to | egislative enactnment, we construe the grant

strictly. Dep't of H ghways v. Denver and Rio G ande R R Co.,

789 P.2d 1088, 1092 (Colo. 1990) (citing Coquina G| Corp. V.




Harry Kourlis Ranch, 643 P.2d 519, 522 (Colo. 1982)).

Necessarily, we resolve uncertainty in the anbit of the
condemmati on power against the person or entity asserting the

right to conderm. Coquina G|, 643 P.2d at 522. This rule of

strict construction is premsed on the fact that “the power of
em nent domain is one of the nost harsh proceedi ngs known to the

law.” 26 Am Jur. 2d Em nent Domain 8 20 (2004); see also 3

Sut herland Statutory Construction 8 64:6 (6th ed. 2004)
(construing statutes narromy and in favor of the owners of
property sought to be condemned “is prem sed on the view that
t he power of condemmation is in derogation of comon right
because it is an interference with traditional and | ong
establ i shed conmon-|law or statutory property rights”). Thus,
the right to condem property “nmust clearly appear either by
express grant or by necessary inplication.” Potashnik, 126
Col 0. at 100, 247 P.2d at 138. Authority by necessary

i nplication excludes vague or doubtful |anguage and, in the face
of doubt, courts nust conclude that there has been no grant of

such power by the state. Beth Medrosh Hagodol v. Gty of

Aurora, 126 Colo. 267, 272, 248 P.2d 732, 735 (Colo. 1952) (*“The

power [of em nent domain] is specifically and unequivocally
granted, or it is withheld.”).
St apl eton argues that the statutory definitions of “state

hi ghway” and of *hi ghway” preclude a finding that a parking and



transit facility nay be deenmed a “state hi ghway purpose” in the
context of this condemation action because nowhere do these
definitions include parking. The nmajority rejects that argunent
by concluding that it would render the word “purposes” in
section 43-1-208(3) superfluous. M. op. at 14-15.
| read the word “purposes” to nean sonething entirely
different. 1In the context of section 43-1-208(3), the word
“pur poses” appears as a word of limtation — allowng CDOT to
condemm property only for those “purposes” that fall within the
definition of a “highway” or “state highway.” Viewing this
statutory | anguage through the lens of strict construction, and
honoring the requirenent that statutes granting condemmati on
power be construed against the entity seeking to exercise that
power, the obligation of this court is to viewthe term
“pur poses” as narrowWy as possible. Thus, this court should not
presune that the General Assenbly intended to broaden CDOT s
condemati on power when a narrower construction is avail able.
Furthernore, shortly after condemnati on proceedi ngs began

in this case, the legislature introduced Senate Bill 01-008
(SB-01-008). The Bill Summary provided:

Transportation, Legislation, Review, Conmmttee.

Expands the authority of the departnent of

transportation in connection wwth its powers of

em nent domain, which authority is currently

limted to the acquisition and di sposition of
property for state highway purposes, to include

10



the acquisition and disposition of property for
state transportation purposes.

This bill would have expanded CDOI’ s powers of em nent
domain to include “state transportation purposes” rather than
the nore limted condemati on power for state highway purposes.
The term state transportation purposes was defined as “the
transport of persons or property by notor vehicle, bus, truck,

railroad, light rail, nmass transit, or airplane.” (enphasis

added). dCearly, SB-01-008 woul d have expanded CDOT’ s
condemmati on powers to include exactly the type of project at
issue in this case. However, this bill never nade its way out
of conmttee. Therefore, a |logical assunption is that the
General Assenbly did not intend to expand CDOI’ s condemati on
power to include the construction of transit or parking
facilities.

The majority cites to Buck v. Dist. Court, 608 P.2d 350

(Colo. 1980), to support its conclusion that condemati on
authority must be necessarily inplied in this case. |n Buck,
this court addressed whether a railroad had statutory authority
to condemm | ands for dust |evees outside of the 200-foot-w de
road expressly authorized by statute. 1In holding that the
authority to construct dust |evees nust be necessarily inplied,
this court concluded that the General Assenbly “did not intend

the 200-foot width limtation to apply to the condemati on of

11



private property for the construction of a railroad s physical
facilities . . . which have a sufficiently direct functional
relationship to the operation of the railroad . . . .7 |[|d. at
352 (enphasi s added).

In this case, the parking facility that CDOT seeks to build
has no “functional” relationship to the hi ghway project.
Rat her, the trial court determ ned that the purpose of the
parking facility was conpliance with contractual and

envi ronment al obligations that have no bearing on the functional

aspects of the highway project. See State Dep’'t of H ghways v.

Denver and Rio G ande Western R R Co., 757 P.2d 181, 183 (Colo.

App. 1988), aff’'d 789 P.2d 1088 (holding that section 43-1-208
does not expressly or inplicitly authorize condemation of a
private way of necessity for property having no connection with
hi ghway alteration other than to fulfill a contractua

obligation).? Thus, even the majority’s reliance on Buck to

conclude that “the phrase ‘state highway purposes’ nust be read

2 Addditionally, it appears that even the stated prinmary purpose
of the parking and transportation facility —bringing the

hi ghway expansi on project into conpliance with the Cean Air Act
—is not supported by the evidence in the record. To the
contrary, the record denonstrates there is no plan or funding
needed to build the parking spaces to conply with the Cean Ar
Act; the future parking facility is unlikely to attract
visitors, and would nost likely benefit the Butterm |k Ski Area,
a private corporation. In any event, even assum ng the presence
of record support for the claimthat the parking project wll
serve CDOI's purpose in neeting its contractual obligations,
remai n convinced that conpliance with Cean Air requirenents has
insufficient nexus to “state hi ghway purposes.”

12



as conferring upon CDOT the authority to condemn | ands for

pur poses which are integral to the construction, maintenance,

and i nprovenent of state highways” has no application here.

(enphasi s added). M. op. at 15. Nothing about the parking
lot in this case serves a functional purpose related to the
construction, maintenance, or inprovenent of H ghway 82.
1. CONCLUSI ON

Interpreting section 43-1-208(3) as narrow y as possible,
and resolving all anbiguities against CDOI, | conclude that CDOT
does not have the authority to condemm Stapleton’s property for
a
parking lot. Furthernore, the record does not support a
conclusion that the parking ot at issue here has a sufficiently
direct functional relationship to the H ghway 82 project to
subsunme it wthin Buck’s necessary inplication holding. dean
Air Act conpliance is inportant, even critical. It is not,
however, a state highway purpose which can bootstrap CDOT into
authority to condemn private property for a parking |ot.

Therefore, | respectfully dissent.
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