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Petitioner Lobato was injured in 1992 during his enpl oynment
Wi th respondent Western Forge. During the pendency of Lobato’ s
wor kers’ conpensation claim the General Assenbly anended the
Act to provide a thirty-day time limt for the selection of a
di vi si on i ndependent nedi cal exam ner (DI ME) that begi ns when
the enployer’s Final Adm ssion of Liability (FAL) is filed. The
General Assenbly then anended the act again, making the thirty-
day tinme limt retroactive to all open cases with injuries on or
after July 1, 1991. The FAL in Lobato’ s case was filed five
years before the retroactivity anmendnent cane into effect.
Lobato recei ved no subsequent adm nistrative notice of the new
requi renent.

The Court finds that the General Assenbly has two inportant
intentions in the Act: 1) adequate adm nistrative notice of

procedural requirenents to clainmants; and 2) retroactive
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application of the DOME tine limt to expedite the resol ution of
existing clains. Division Rule I'V(L)(3) correctly harnonizes
the two inportant policies of the General Assenbly by providing
that enployers or insurers may issue an anended FAL t hat

i ncl udes notice of the procedural change or relinquish any tine-
bar defenses to the selection of DIMEs. Wthout proper

adm ni strative notice of the procedural change, Lobato s DI ME

selection was tinely.
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We granted certiorari in this workers’ conpensation case to
consider the effect of a 1999 anendnent to the Wrkers’
Conpensation Act (Act) retroactively altering the tineline for
claimants’ selection of a division independent nedical exam ner
(DIME).! The Adninistrative Law Judge (ALJ), Industrial C aim
Appeals Ofice (I CAO, and the Director of the D vision of
Wor kers’ Conpensation (Director) issued three separate
interpretations of how the 1999 anendnent applies to cases |like
that of petitioner Enrique Lobato, where a final adm ssion of
l[itability (FAL) that gave no notice of the newtine limt was
recei ved before the 1999 anendnent cane into effect.

We reverse the court of appeals’ judgnment and hol d that
Division Rule 1V(L)(3), 7 Colo. Code of Regs. section 1101-3

(2004),2 correctly effectuates the intent of the legislature. To

1'We granted certiorari on the follow ng issue:

Whet her the court of appeals correctly interpreted

section 8-42-107.2, 3 C R S. (2003), as requiring that

a claimant wth a final adm ssion of liability filed

before the effective date of the statute request an

i ndependent nedi cal exam ner within thirty days of the

effective date of the statute, and rejecting an

alternative interpretation by the Director of the

Di vision of Wirkers’ Conpensation ultimately refl ected

in Rule I1V(L), 7 CCR 1101-3 (2002)~?
2 This opinion refers to events occurring over a span of thirteen
years. Changes to statutes and rules are, at tines, critical to
the anal ysis. For the sake of conveni ence, the current versions
of statutes and rules are cited where there have been no
rel evant changes or the citation is general. Were the specific
codification of a statute or rule is inportant, the particul ar
version is cited.



i npl emrent the CGeneral Assenbly’s dual policies of ensuring
admnistrative notice to claimnts of procedural requirenents
and expediting the resolution of existing workers’ conpensation
clains, we hold that Lobato, whose injury occurred after July 1,
1991 and before August 5, 1998, and whose FAL was filed before
Septenber 1, 1999, had no tine limt to select a DI ME because he
did not receive notice of the change in the tineline.
Therefore, the ALJ erred in striking the DIME as untinely, and
the | CAO and the court of appeals erred in upholding the order
We reverse the court of appeals’ judgnent and remand with
directions to reinstate Lobato’s claimand DI ME report and to
return this case to the ALJ for further proceedi ngs consi stent
with this opinion.

l.

On Decenber 28, 1992, petitioner Lobato injured his back in
the course of his work for Western Forge. |In August, 1993,
Lobato’s prinmary physician exam ned himand reported that he had
reached maxi mum nedi cal inprovenent (MM) for his work-rel ated
injury and had no | asting inpairnent.

Western Forge filed its FAL on March 25, 1994, pursuant to
section 8-43-203(2)(b)(Il), 3 CRS. (1994). In its FAL,
Western Forge denied further liability, stating that Lobato was
not nedically inpaired or entitled to continuing benefits. The

FAL was printed on the 1991 revised version of Wrkers’



Conpensation Form 4, provided by the Division of Wrkers’
Conmpensation, and included the follow ng noti ce:

NOTI CE TO CLAI MANT: This is the Final Adm ssion by the

i nsurance carrier or self-insured enployer in your

case. If you disagree with the anmount or type of

benefits which the carrier or self-insured enpl oyer

has agreed to pay, you nust wite a letter to the

Di vision of Wirrkers’ Conpensation, 1120 Lincoln, 14th

Fl oor, Denver, Col orado 80203, stating that you object

to this adm ssion of liability. Please send a copy to

the insurance carrier or self-insured enployer. |If

you do not notify the division in witing that you

object to this final adm ssion within sixty (60) days

of the date of the adm ssion, your case wl|

automatically be closed as to the issues admtted in

the final adm ssion.

(emphasis in original). Lobato tinely filed an objection to the
FAL pursuant to the notice provision, stating that he had not
reached MM, but if he had, that he was suffering a pernmanent
disability. Lobato took no further action on this issue.

After his original injury, Lobato was transferred to a
different job at Western Forge and continued his enploynment. On
July 6, 1995, Lobato injured his back while at honme in the
evening. Lobato filed a workers’ conpensation claim alleging
that his 1995 injury was an aggravation of the 1992 injury and
that he was suffering an occupational disease originating from
the earlier injury.

During the pendency of Lobato’s claim the General Assenbly

made two anmendnents to the Wbrkers’ Conpensation Act. In 1998,

the |l egislature enacted H. B. 98-1062 (1998 anendnent), which



added a section defining the procedure for the selection of
DIMEs. Ch. 313, 8§ 8-42-107.2, 1998 Colo. Sess. Laws 1427. This
new section required that claimants select their DIMES within
thirty days of the filing of the FAL. 1d. at 1428.

In 1999, the CGeneral Assenbly enacted H B. 99-1049 (1999
amendnent), which made the thirty-day time limt applicable to
“all open cases with a date of injury on or after July 1, 1991
for which a division independent nedi cal exam ner has not been
selected.” OCh. 86, 8§ 8-42-107.2, 1999 Colo. Sess. Laws 254.
This provision cane into effect on Septenber 1, 1999. |[|d. at
255.

The Director considered the application of the amendnents
to cases such as Lobato’s, where FALs were filed before the 1999
amendnent. In 1999, after consultation with the Attorney
Ceneral, the Director published her interpretation that a
separate triggering event, aside fromthe enactnment of the
amendnent, is required to start the thirty-day time limt

running.® This interpretati on was promul gated as Rule 1V(L)(3).

3 “I1]t is ny opinion, after consultation with the Attorney
Ceneral’s Ofice, that HB 99-1049 should not be interpreted as
requiring the described individuals to commence the [D] I ME
process by filing an application by Septenber 30, 1999. The
terms of HB 99-1049 clearly reflect that there nust be a
triggering event, a new or revised Final Adm ssion, or a nedical
report, before the 30-day tinme period to request a . . . [DIME
begins to run.” Mary Ann Witeside, “HB 99-1049, Selection of
an | ndependent Medical Examner,” Al About Cains, Nov. 1999
at 2.




On Cctober 31, 2000, the ALJ found that Lobato had not net
hi s burden of show ng that he was suffering an occupati onal
di sease stemming fromhis original injury and dism ssed his
claim Dissatisfied with the ALJ's finding and continuing to
assert that his 1992 injury was the cause of his 1995 nedi cal
probl ens, Lobato filed a Notice and Proposal to Select a DI ME on
Novenber 30, 2000. On January 3, 2001, Lobato applied for a
DI VE

On January 30, 2001, Western Forge noved to strike Lobato’'s
application as untinely under the 1999 anendnent. Nonet hel ess,
the DI MVE was conpleted by Dr. Mchael Sparr. On March 7, 2001,
Sparr reported that Lobato was suffering froma fifteen percent
whol e person inpairnment that was not the result of any pre-
existing condition. On Septenber 25, 2001, after an evidentiary
hearing, the ALJ granted Western Forge’'s notion to strike the
DI MVE report fromthe record. The ALJ concl uded that Lobato had
| ost his opportunity to dispute the MM and non-i npai r nent
determ nation by failing to conply with the thirty-day tine
[imt of the 1999 amendnent.

Lobato petitioned for review of the ALJ's decision, and the
matter canme before the 1CAO. On May 22, 2002, the I CAO affirned
the ALJ's dism ssal of the claim concluding that the 1999
amendnent required claimants to select DIMEsS within thirty days

of the filing of the FAL, regardl ess of when the FAL was fil ed.



Panel i st Hal sey specially concurred on the basis that the
Septenber 1 effective date of the 1999 amendnent was the
triggering event that started Lobato’'s thirty-day period for
selection of a DIME. Because Lobato had not net her proposed
Sept enber 30 deadline for selection, Halsey joined in affirmng
t he di sm ssal

Lobat o appealed the 1CAO ruling to the court of appeals.
Witing one year after the Director had promul gated Rul e
V(L) (3), the court of appeals affirmed the I CAO. But the court
rejected the reasoning of the majority panelists and adopted
Hal sey’s view that the effective date of the 1999 anendnent was
the triggering event for Lobato’ s thirty-day period. The court
affirmed the | CAO ruling because Lobato had not net the
Sept enber 30, 1999 deadl i ne.

Lobato petitioned this Court for certiorari review of the
court of appeals’ judgnent.

.

W reverse the court of appeals’ judgnment and hold that
Division Rule 1V(L)(3), 7 Colo. Code of Regs. section 1101-3
(2004), correctly effectuates the intent of the legislature. To
i npl emrent the CGeneral Assenbly’s dual policies of ensuring
adm nistrative notice to claimnts of procedural requirenents
and expediting the resolution of existing workers’ conpensation

clainms, we hold that Lobato, whose injury occurred after July 1,



1991 and before August 5, 1998, and whose FAL was filed before
Septenber 1, 1999, had no tine limt to select a DI ME because he
did not receive notice of the change in the tineline.
Therefore, the ALJ erred in striking the DIME as untinely, and
the I CAO and the court of appeals erred in upholding the order
We remand this case to the court of appeals to reinstate the
claimand DI ME report and instruct the ALJ to conduct further
proceedi ngs consistent with this opinion.
A. Standard of Review and Statutory Construction

W review the proper construction of statutes de novo; in

doing so, we accord deference to the agency’s interpretation of

its statute, but we are not bound by it. Anderson v. Longnhont

Toyota, Inc., No. 03SC450, 2004 W. 2782278 *3 (Col o. Dec. 6,

2004). \When the agency interpretation is not uniformor
consi stent, we do not extend deference and will | ook to other

statutory construction aids. Colo. Conmon Cause v. Meyer, 758

P.2d 153, 159 (Colo. 1988); see also United States v. Heal ey,

160 U. S. 136, 148-49 (1895)(construing effect of amendnent on
exi sting cases de novo where subsequent Secretaries of the
Interior offered different interpretations).

Qur objective is to effectuate the intent and purpose of
the General Assenbly. Anderson, 2004 W. 2782278 at *3; Davi son

v. Indus. CaimAppeals Ofice, 84 P.3d 1023, 1029 (Col o. 2004).

If the statutory |anguage is clear, we apply the plain and



ordi nary neani ng of the provision. Anderson, 2004 W. 2782278 at

*3; People v. Luther, 58 P.3d 1013, 1015 (Colo. 2002). |If the

statute is reasonably susceptible to different interpretations,
we determ ne the proper interpretation by exam ning the

| egi sl ative goal s underlying the provision, the circunstances
under which it was adopted, and the consequences of possible

alternative constructions. See Anderson, 2004 W. 2782278 at *3;

Bd. of Educ. v. Booth, 984 P.2d 639, 652 (Colo. 1999); § 2-4-

203(1), CRS. (2004). W also look to the statute’s

decl aration of purpose and |l egislative history. See Anderson,

2004 W 2782278 at *3; Muntain Cty Meat Co. v. (Oqueda, 919

P.2d 246, 252 (Colo. 1996). |If statutory provisions are in
conflict, we wll adopt the interpretation that best harnonizes

the provisions if possible. See Anderson, 2004 W. 2782278 at

*3.
B. Selection of DI MEs

To put the DIME renmedy in context, we first reviewthe
process by which injured enpl oyees pursue nedi cal benefits under
the Act; then, we turn to the 1998 and 1999 anendnents at issue
in the case before us.

Foll ow ng a workplace injury, the enployer or insurer
sel ects an authorized treating physician who exam nes the
enpl oyee. 8 8-42-107(8)(b), C R S. (2004). The authorized

treating physician determ nes the date on which the enpl oyee
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reaches MM and the degree of any l|lasting inpairnment due to the
injury. 8 8-42-107(8)(b)(1),(c). The enployer or insurer files
an FAL which states the degree of its admtted liability related
to the date of MM and the inpairnent rating. 8 8-43-203(1)(a).

When an FAL is filed and a conpensable injury is shown, an
enpl oyee is entitled to tenporary total disability (TTD) and
medi cal treatnent benefits to help recoup | ost wages or earning
capacity and pay for necessary treatnment. See 8§ 8-42-
101(1)(a), 8-42-105. TID benefits automatically term nate when
t he authorized treating physician determ nes that the enpl oyee
has reached MM . 8§ 8-42-105(3)(a). Pernmanent nedical
i npai rment benefits are neasured by the degree of |asting
i npai rment as determ ned by the authorized treating physician.
See § 8-42-107(8)(d).

The enpl oyee may file an objection to the FAL. 8§ 8-43-
203(2)(b)(I'l). The only way for an injured worker to chall enge
the treating physician's findings of MM and inpairnent is to
apply for and select a DIME. 8§ 8-42-107(8)(b)(Il), (c). The
enpl oyer or insurer may file an anmended FAL based on the
findings of the DIME or may request a hearing to contest the
findings; they can be overturned by clear and convinci ng
evi dence. 88 8-43-107.2(4), 8-43-107(8)(c).

Until 1998, there was no tinme limt for the selection of

DI MEs. However, the 1998 anendnent nodified the DI ME procedures
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by adding a tinme limt. Ch. 313, § 8-42-107.2, 1998 Col 0. Sess.
Laws 1427.

The 1998 anendnment added section 8-42-107.2, “Selection of
i ndependent nedi cal exam ner — procedure — tine.” |d. The
amendnent gave claimants thirty days after the FAL was filed to
request a DIME. 1d. at 1428. |If the claimant m ssed the
thirty-day wi ndow, the authorized treating physician’s
determ nations were binding on all parties. 1d. The anmendnent
required that the notice provision in the FAL forminclude the
newtinme [imt for selecting DIMEs. 1d. at 1431. The 1998
anendnent was expressly applicable only to cases of injuries
occurring on or after its effective date of August 5, 1998. Id.
at 1432.

In 1999, the CGeneral Assenbly anended the Act again with
H B. 99-1049. Ch. 86, 8§ 8-42-107.2, 1999 Col o. Sess. Laws 254.
Anmong ot her changes, the 1999 anmendnent retroactively applied
the 1998 DI ME process to open cases through subsection six,
which reads in its entirety:

This section was enacted by House Bill 98-1062, as

enacted at the second regul ar session of the sixty-

first general assenbly, as a renedial statute and is

procedural in nature. The purpose of this section is

to inprove and sinplify renedi es already existing for

the enforcenent of rights and the redress of injuries

under the workers’ conpensation |aws of Col orado.

This section effected (sic) the procedures related to

the selection of an | ME and shall be applicable to al
open cases with a date of injury on or after July 1,

12



1991, for which a division I ME has not been requested,
pursuant to section 8-42-107.

| d. at 254-55 (enphasis added).
We now continue with our statutory construction
anal ysi s.

C. Section 8-43-107.2(6) is Anbiguous with Regard to the
Section’s Application to Cases with Pre-Amendnent FALs

The | anguage of the 1999 anendnent states that the
requi renents of the section apply to “open cases” in which the
injury occurred on or after July 1, 1991. However, the
anendnent is silent on its application to cases |like Lobato’s,
where an FAL giving no notice of the time period for selecting a
DI ME was received | ong before the 1998 and 1999 anendnents were
proposed and no subsequent revised notice was provided.

A statute is anbiguous if it is “reasonably susceptible to
different interpretations.” Booth, 984 P.2d at 652. |In this
case, officials of the agency charged with adm nistration of the
Act have offered three irreconcilable interpretations.

In the first interpretation, the Director found that a
triggering event was required to start the thirty-day period.
The Director was concerned that any other interpretation would
not nmeet the legislature’ s goal of inproving and sinplifying the
DI ME process and that due process concerns would arise if
claimants were not notified of the newtine limt inposed on

them Enphasizing the notice problem the Director stated that
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her interpretation would require adequate notice of the revised
DI ME process to cl ai mants:

Any interpretation which would require individuals
with ‘post 218, pre 1062’ injuries to commence the
[D]I ME process within 30 days of Septenber 1, 1999,
woul d not ‘inprove or sinplify the [D]I M
procedures; rather, it would greatly conplicate the
process. Further, the problemof |ack of notice to
claimants woul d present due process concerns.

Mary Ann Wi teside, “HB 99-1049, Sel ection of an |Independent

Medi cal Examiner,” Al About d ains, November, 1999 at 2

(enphasi s added).

On June 11, 2002, the Executive Director of the Departnent
of Labor and Enpl oynent issued an order staying the | CAO fina
order in this case for thirty days to extend the tinme in which
Lobato coul d appeal the | CAO decision. Addressing the notice
i ssue, the Executive Director stated in the order that:

the ICAO s holding in this case can be seen as

precl udi ng a nunber of claimant’s (sic) from obtaining

a[] [DIME. Thus, it raises the sane due process

concerns that were present in the Smth case [in which

a provision requiring claimants to pay for DI MES was

chal | enged because it precluded indigent claimnts
fromreceiving a D Mg

(enphasis added). This stay order was | ater rescinded after the

| CAO i ssued a corrected opinion extending the tine for appeal
The Director’s interpretation, as endorsed by the Attorney

General and inplicitly supported by the Executive Director, was

| ater pronulgated as Rule V(L) (3):
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Thi s subsection applies to claimants with an open
claimwith dates of injury on or after July 1, 1991
and before August 5, 1998 with the nost recent and
valid Final Adm ssion of Liability filed before
Septenber 1, 1999 to which a tinely objection was
filed by the claimant but no D vision independent

medi cal exam nation was hel d before Septenber 1, 1999.
The carrier, self-insured enpl oyer, or non-insured
enpl oyer may file an anended Fi nal Adm ssion of
Liability providing notice to the claimnt of the
requirenent to mail a notice and proposal to select an
i ndependent nedi cal exam ner per C.R S. section 8-42-
107.2. Failure to provide such notice by anmended
Final Adm ssion of Liability as indicated in this
subsection shall preclude the carrier, self-insured
enpl oyer or non-insured enpl oyer from asserting that
the claimant failed to tinely file a notice and
proposal to select an independent nedi cal exam ner per
C. R S. section 8-42-107.2. |If the notice is provided
by amended Final Adm ssion of Liability the carrier,
sel f-insured enployer or non-insured enployer is not
precl uded from subsequently raising any rel evant
equi t abl e argunent, such as wai ver, |aches or

est oppel, regardi ng whether the notice and proposal
was timely fil ed.

(enmphasi s added).

In the second interpretation, the ALJ and two | CAO
panel i sts were persuaded that Lobato had thirty days fromthe
filing of the FAL in his case to select a DI Mg, even though the
FAL was filed several years before the time limt was enacted.
The ALJ ascertained no requirenent in the 1999 anendnent for a
triggering event separate fromthe filing of the FAL. The | CAO
majority panelists rejected Lobato’ s claimthat the amendnent
could not be applied to himbecause it was inpossible for himto
conply with the provision. The panelists relied on Vetten v.

I ndustrial Cl aimAppeals Ofice, 986 P.2d 983 (Col o. App. 1999),
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which held that a petition to reopen an injury clai mwas
governed by a statute of l[imtations enacted after the petition
was filed because the tine |imtation was procedural or renedial

in nature. See, e.g., Cont’|l Title Co. v. Dist. Court, 645 P.2d

1310, 1315 (Colo. 1982)(“application of a statute to a
subsisting claimfor relief does not violate the prohibition of
retroactive legislation where the statute effects a change that
is only procedural or remedial in nature”). The court noted
that the 1999 anendnent expressly stated that the D ME section
is procedural and renmedial in nature. Finally, the panelists
found no legislative intent to provide a safe harbor for
claimants with pre-anmendnent FALs.

The third interpretation was offered by the concurring | CAO
panel i st, Hal sey, who considered the 1999 anendnent anbi guous
with regard to this case and concl uded that Lobato had thirty
days fromthe effective date of the 1999 anmendnent to select a
DI ME. The court of appeals adopted this position.

Based on three conflicting interpretations of the sanme
provi sion by agency officials, we conclude that the 1999
amendnent is anbiguous with regard to claimants in Lobato’s
position. The question before us in this case concerns only the
proper application of this anmendnment to cases in which the
injury occurred on or after July 1, 1991 and before August 5,

1998; the FAL was filed before Septenber 1, 1999; and the

16



claimant, |ike Lobato, has received no subsequent, revised
adm ni strative notice.
D. The CGeneral Assenbly Intended for Wrkers’ Conpensation
Claimants to Receive Correct Procedural Notice and Intended the
1999 Amendnent to Expedite the Processing of Existing O ains

Because section 8-43-107.2 is anbiguous with regard to its
application to these cases, we ook to the statutory design. It
denonstrates a legislative intent to ensure that claimnts
receive tinely and accurate adm nistrative notice of their
procedural rights. The legislative history of the 1999
amendnent shows a second intent to nove existing clains through
the systemeffectively and expeditiously. These being the two
pur poses of the statute applicable to the case before us, we
give effect to both.

Section 8-43-203(2)(b)(Il), CRS. (2004), governs the
content of the insurer’s or enployer’s FAL. The statute
requi res adequate notice to the claimant of procedural
requirenents:

An admi ssion of liability for final paynent of

conpensation shall include a statenent that this is

the final adm ssion by the workers’ conpensation

i nsurance carrier in the case, that the clai mant may

contest this admssion if the claimant feels entitled

to nore conpensation, to whomthe clai mant shoul d

provide witten objection, and notice to the cl ai nant

that the case will be autonmatically closed as to the

issues admtted in the final adm ssion if the claimant

does not, within thirty days after the date of the

final adm ssion, contest the final adm ssion in

writing and request a hearing on any disputed issues
that are ripe for hearing, including the selection of

17



an i ndependent nedi cal exam ner pursuant to section 8-
42-107.2 if an independent nedi cal exam nation has not
al ready been conduct ed.

(enphasi s added). The statute denonstrates that an inportant
function of the FAL is to provide notice to claimants of their
procedural rights and limtations on those rights. The statute
in effect in 1994 when Western Forge filed the FAL in this case
provi ded for the sane procedures except that the objection
tineline was sixty days and there was no reference to the
selection of a DIME. 8 8-43-203(2)(b)(l11), 3 CRS. (1994).

In conformance with the statute, the Wrkers’ Conpensation
Form for Final Adm ssions of Liability prepared by the Division
conspi cuously provides procedural notice to claimants. The FAL
Lobato received was printed on the Division’s 1991 form and
tracked the statute as it existed at that tine.

The 2003 revised formcurrently avail able on the Division
website puts the notice portion at the top of the form all in
bol d type, and clearly includes the changes wought by the 1999
amendnent :

| f you disagree with the benefits admtted or not

admtted you nust do the foll ow ng:

1. Wthin 30 days, conplete the attached
objection formor wite a letter to the
D vision of Wirkers’ Conpensation, 1515
Arapahoe St., Denver, CO 80202-2117 with a
copy to the insurance carrier or self-insured
enpl oyer stating that you object to this

adm ssion. You nust also file an application
for hearing with the Division of

18



Adm ni strative Hearings on any disputed
I ssues.

2. Wthin the sane 30 days, if you disagree with
the date of MM or whol e person inpairnent
rating, conplete the attached Notice and
Proposal to Select an Independent Medi cal
Exam ner formand send it to the insurance
carrier or self-insured enployer and the
Di vi si on.

3. If an IME is requested, you are not required
to file an application for hearing until
after the IME is conpleted.

4. |If your date of injury is prior to July 1,
1991, the provisions regarding an | ndependent
Medi cal Exami ner do not apply.?

Thus, the statute shows that the CGeneral Assenbly intended
for workers’ conpensation claimnts to receive an FAL with
accurate notice provided by enployers or insurers. The Director
and Division have consistently taken admnistrative steps to
i npl ement this |egislative purpose.

The hearings on the 1999 anendnent in both the House and
Senate denonstrate a second inportant |egislative concern for

cl earing and expediting the high nunber of workers’ conpensation

clainms existing at the tinme. For exanple, the bill’s sponsor,
Representati ve Paschall, told the House Business Affairs and
Labor Commttee that the bill ainmed “to get cases off the books

by stream ining” and clarifying the process for selection of

* This formis available on the Division s website:
http://ww. cowor kf orce. coni DWC/ Fi | | abl e_For ns%20Wor d/ we004_%20f i
nal _adm ssi on. doc.
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DI MEs.®> Representative Paschall also testified that, at the time
of the hearing, cases to which the 1998 anendnent tineline was
not applicable were | anguishing in the system Furthernore, the
Senate sponsor, Senator Arnold, told the Senate State, Mlitary
and Veterans’ Affairs Commttee that the bill ainmed to “cure a
flaw’ in workers’ conpensation |aw which allowed cases to remain
inlinbo if no DIME was sel ected.® Wen committee nembers asked
why the retroactivity provision was added, John Berry of the

Wor kers’ Conpensation Coalition answered that the parties to the
bill negotiations were “trying to get nore cases under the [1998
anendnent] procedure.”

Accordingly, we are faced with two potentially conflicting
CGeneral Assenbly intentions: 1) adequate adm nistrative
procedural notice to claimants; and 2) retroactivity of the 1999
anendnent in order to streamnmline procedures for as many workers
conpensati on cases as possible. Because we are required to
harmoni ze conflicting provisions of a statute if possible, see
Ander son, 2004 W. 2782278 at *3, we conclude that the procedure

outlined in Rule V(L) (3) properly effectuates the policies of

® Hearing on H B. 99-1049 Before House Conm on Business Affairs
and Labor, 62d Gen. Assem, 1st Sess. (January 26, 1999).
Audi ot ape mai nt ai ned by Col orado State Archives.

® Hearing on H B. 99-1049 Before the Senate Conm on State,
Mlitary and Veterans’ Affairs, 62d Gen. Assem, 1st Sess.
(February 17, 1999). Audi otape mai ntai ned by Col orado State

Ar chi ves.
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the General Assenbly.

E. The Procedure Pronulgated in Division Rule 1V(L)(3)
Har noni zes Potentially Conflicting Legislative Directives

The ALJ's, ICAO s and court of appeals’ interpretations of
the 1999 anendnment in this case effectuate the Genera
Assenbly’s intent to make the 1998 anmendnent procedure
retroactive to open cases and to expedite the resolution of open
wor kers’ conpensation clains, but they ignore the inportant
| egi slative directive that claimnts recei ve adequate
adm ni strative, procedural notice.

In contrast, the Director’s interpretation serves to
har noni ze the two inportant intentions of the legislature with
regard to claimants in Lobato’s position. Rule IV(L)(3)
inplements this interpretation. The rule provides a procedure
wher eby enpl oyers or insurers can choose to provide anended
notice to claimants with pre-anendnent FALS in order to preserve
their tinme-bar defenses to the selection of DIMES. This
procedure correctly enphasi zes the inportance of adm nistrative
notice and provides a way to expedite these particul ar open
cases.

We ordinarily presume that citizens are aware of the | aws

that regulate their conduct. Walton v. Walton, 86 Colo. 1, 30,

278 P. 780, 790 (1929)(Butler, J., dissenting)(“All persons are

presuned to know the law.”). However, this presunption is
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tenpered by the requirenents of due process and, specifically,

the requirenment of procedural notice. See People v. Hol nes, 959

P.2d 406, 414 (Colo. 1998). Agencies that have quasi-judici al
functions, such as the Division and the I CAQO are required by
procedural due process principles to give notice of their

procedures to affected individuals. See Douglas County Bd. of

Commirs v. Public UWils., 829 P.2d 1303, 1310 (Colo. 1992). The

CGeneral Assenbly included an adm ni strative notice requirenent
in the Act.

The Rule 1V(L)(3) procedure reconciles the two | egislative
directives inherent in the Act by providing a way to expedite
claims while ensuring correct admnistrative notice.” W note
that Rule I1'V(L)(3) applies only to a finite set of claimnts:

t hose whose injuries occurred on or after July 1, 1991 and

" W have addressed a sinmilar set of potentially conflicting

| egi slative intentions before. |In People v. Fagerholm 768 P.2d
689 (Colo. 1989), we considered the statute of limtations for
collateral attacks of crimnal convictions. The |egislature
clearly intended to Iimt litigation over stale clains when it
enacted the provision, but |later anended the statute with an
exception for cases of justifiable excuse or excusable negl ect,
evidencing an intent to preserve the due process rights of

def endants. W concluded that a five-year grace period read
into the statute “provide[d] a reasonabl e acconmodati on of the
pur poses sought to be achieved by the statute[,]” nanely
“ensur[ing] that finality attaches to adjudications of guilt,
whi | e simul taneously saf eguardi ng the due process rights of
convicted felons.” 768 P.2d at 692. Rule I'V(L)(3) simlarly
bri dges the gap between the legislature’'s primary intent to
expedite cases and its concern for adequate adm nistrative

noti ce.
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bef ore August 5, 1998; whose FALs were filed before Septenber 1,
1999; and who tinely objected to the FAL but did not select a
DI ME before Septenber 1, 1999. The rule applies only to this
defi nabl e nunber of clains that will only decrease as they are
resolved. 1In the legislative history of the 1999 anendnent and
inits plain | anguage we find no intention to deprive these
particular claimants of adm nistrative noti ce.
F. Concl usi on

The |1 CAO and court of appeals decisions in this case
derogate the CGeneral Assenbly’s policy in regard to
adm ni strative notice of procedural requirenents. The |CAO
majority would require claimants to select DIMEs within thirty
days of a pre-anendnent FAL, despite the fact that they received
no adm nistrative notice of such a requirenent before the
deadl i ne passed. The court of appeals would require selection
within thirty days of the effective date of the anmendnent, even
where no revised notice of the new deadline has been sent. Both
of these decisions effectuate the General Assenbly’ s intent to
make the 1998 anmendnent retroactive and expeditiously resol ve
exi sting cases but conflict with the intent to provide
adm ni strative notice to clai mants.

We now hold that the interpretation enbodied in Rule
V(L) (3) correctly harnonizes two i nportant policies of the

General Assenbly. Lobato did not receive any notice which would
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have triggered the thirty-day tinme limt of the 1998 and 1999
amendnents in his case. Therefore, those time limts did not
apply to his case and his DI ME selection was tinely.
[T,
Accordingly, we reverse the court of appeals’ judgnent and
remand with directions to reinstate Lobato’s claimand D ME
report and return this case to the ALJ for further proceedi ngs

consistent wth this opinion.
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COATS, J., dissenting.

The Director of the Division of Wrker’s Conpensati on may
not, any nore than this court itself, ignore |egislative
dictates or rewite statutes to reflect her own notions of
fairness and good public policy. Because section 8-42-107. 2,
C.RS. (2004), sinply cannot be read as forgivingly as Division
Rule I'V(L)(3) would have it, | would reject the rule, enforce
the statute as witten, and affirm (al t hough on ot her grounds)
the court of appeals. | therefore respectfully dissent.

Prior to 1998 the statutory schene permtted a claimant to
di spute the findings of an authorized nedical examner with a
contrary division Independent Medical Exam as long as he
objected within 60 days of the Final Adm ssion of Liability.

Al t hough the claimant could not have any objections heard

Wi thout a division I ME, the statute did not specify a precise
deadl ine for requesting one. The General Assenbly, in 1998,
attenpted to resolve the anbiguity surrounding a claimant’s
failure to expeditiously secure an IME, by requiring that one be
requested within 30 days of the mailing of the Final Adm ssion
of Liability; and again in 1999, by expressly making that

requi renent applicable to all open cases with a date of injury
on or after July 1, 1991, for which a division I ME had not been

request ed.



Wet her or not the | anguage of these anendnents coul d be
characterized as anbi guous for sonme purpose, it sinply did not
admt of any construction involving the inputation of a
provision tolling the 30-day period until the claimant was given
further notice by sonme “triggering event,” even if such a saving
provi si on woul d have been needed to preserve the
constitutionality of the statute. |In fact, however, construing
the anendnments to nean precisely what they say does not raise
doubt about their constitutionality. Even without a specific
time limtation inposed by statute or rule, no litigant could
reasonably consider hinself entitled to maintain an action in
perpetuity, sinply by failing to pursue his claimwth

reasonabl e expedition. See generally Lake Meredith Reservoir

Co. v. Amty Mut. Irrigation Co., 698 P.2d 1340 (Col 0. 1985);

CRCP. 41(b); cf. People v. Fuqua, 764 P.2d 56 (Col 0. 1988)

(court has obligation to rule expeditiously).

Because | believe that claimants |i ke the petitioner have
al ready subjected thenselves to dismssal by failing (for years)
to proceed with a necessary conponent of their clainms, | do not
believe they are unconstitutionally harmed by a specific
statutory provision for the adm nistrative clean-up of such
| ong-dormant cases. Unlike certain matters, |ike questions of
constitutional overbreadth, which nay be raised on behal f of

ot hers whose fundanental constitutional rights are inplicated by



| egi slative action, questions concerning due process my be
raised only to the extent that a litigant is hinself adversely

affected. See Vill. of Hoffman Estates v. Flipside, 456 U S

950 (1982). Since | think it clear that these statutory
amendnents were intended to apply as witten and are unlikely to
have any constitutionally prohibited effect, | would address any
chal | enges of unconstitutional application according to the
peculiar facts of the individual claim-— not by preenptively
rewiting the statute. The failure of a claimant, |ike the
petitioner, to pursue his objections to an FAL for nore than
five years before being barred does not raise for ne any
constitutional concern.

Because | do not believe that the 1998 and 1999 anendnents
to section 8-42-107.2, when read precisely as they are witten,
threaten to be unconstitutional, or that they could be
interpreted as the Director suggests, even if they were

unconstitutional, | respectfully dissent.



