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We granted certiorari in this real property tax case to
determ ne whether the court of appeals assigned the appropriate
burden of proof to a taxpayer in a proceedi ng before the

Col orado Board of Assessnent Appeals (“BAA’). Sanpson v. Teller

County Bd. of Equalization, 80 P.3d 861, 862 (Colo. App. 2003).

I n Sanpson, the court of appeals held that the burden of proof
in the BAA proceedings is on the taxpayer to establish “an
appropriate basis under the market approach for his clains for
an alternative reduced val uation of the subject property for the
2001 tax year.” 80 P.3d at 862. Because the court of appeals’
hol di ng departs from established precedent that a taxpayer nust
only prove an assessnent is incorrect to prevail at a BAA
proceedi ng, we reverse and remand with directions.
| . Facts and Proceedi ngs

Taxpayer, Richard F. Sanpson, owns a nobile honme and the
ten-acre parcel of real property on which it sits in Teller
County, Colorado. The nobile honme is a 1971 doubl e-w de
manuf act ured honme consi sting of approximately 1,104 square feet,
t hree bedroons, and one-and-one-half bathroons. The hone sits
on a non-permanent cinder bl ock foundati on.

I n August 2001, the Teller County Assessor’s office issued
a Notice of Valuation for Sanpson’s property indicating a market
val ue of $93,951.00. Sanpson did not protest this initial

val uati on



After this notice was sent, there were additional nobile
home sales in Teller County to provide further sales analyses in
the val uation process of nobile honme properties. On this basis,
the Board of Equalization (“BOE’) ordered the Teller County
Assessor (“assessor”) to perform new val uations for assessnent
of nobile honmes. The assessor reval ued Sanpson’s nobil e honme
and fixed the market val ue of Sanpson’s property at $137,919. 00.

Sanpson protested this revised valuation to the BOE, which
affirmed. Sanpson then appealed to the BAA chall enging the
BCE' s decision to uphold the revised valuation and seeking to
reinstate the initial $93,951.00 valuation previously assigned
to the property.

At the BAA hearing, Sanpson appeared pro se via tel ephone
conference call. Sanpson maintained the property had been
overval ued because the hone does not have a pernmanent foundation
and is located on a privately maintained road while the
conpar abl e sal es used by the BCE were of newer nobile hones on
per manent foundations | ocated approxinmately 25 mles away. He
did not, however, introduce evidence of conparable sales of
property.

The BAA concl uded Sanpson “presented sufficient probative
evidence and testinony to prove that the subject property was
incorrectly valued for the tax year 2001.” 1t explained that:

(1) There exists a basis for the differences in value for nobile



homes situated on permanent foundations; nobile homes situated
on permanent foundations can obtain favorable financing in the
mar ket place; (2) the conparable sales presented by the BCE did
not accurately conpare to Sanpson’s property; (3) the BOE did
not present evidence establishing that ol der nobile hones not
situated on a permanent foundation, |ike Sanpson’s, appreciated
to the sanme |level as the conparables it used; (4) it disagreed
with the conparabl e sal es and adjustnent cal cul ati ons presented
by the BOE, and (5) the assessor’s office did not address al
factors affecting the valuations for nobile honmes of Sanpson’s
type in this area.

The BAA ordered the BCE to reduce the 2001 actual val ue of
Sanpson’s property to the anount of the initial valuation,
$93,951. 00, with $63,553.00 allocated to | and and $30, 398. 00
all ocated to i nprovenents

Tell er County appealed. 1In a published opinion, the court
of appeals reversed. The court of appeals noted that, although
the BOE' s valuation was no | onger presunptively correct in |ight
of article X, section 20 of the Col orado Constitution, (the
Taxpayer’s Bill of R ghts, or “TABOR'), the taxpayer
nevert hel ess had the burden of proof. The court of appeals held
the taxpayer had the burden of proof in the BAA proceeding to

establish an appropriate basis for an alternative reduced



val uation of the subject property under the applicable statutory
schene. Sanpson, 80 P.3d at 862.

Applying this burden of proof, the court held the BAA erred
in reducing the subject property’' s valuation to $93,951.00. 1d.
Specifically, it concluded that, because the BAA rejected al
val uation evidence presented, there existed no conpetent
evi dence to support the valuation and, accordingly, the taxpayer
failed to neet his burden of providing an appropriate basis for
a reduced valuation. 1d.

The BAA appealed. W granted certiorari to review the
court of appeal s’ hol ding.

1. Analysis

The parties do not dispute that a taxpayer challenging an
assessnment has the burden of proof at a BAA proceeding. See
Rule 14(a), 8 C.C.R 1301-1 (1997). The statutes regulating
appeal s of valuations by county assessors do not, however,
address the taxpayer’s specific standard required to neet the
burden of proof at the BAA proceedi ng.

The BAA argues a taxpayer protesting an assessnent in a BAA
proceedi ng only has the burden to prove by a preponderance of
the evidence that the assessnent of the taxpayer’s property is

incorrect and need not prove an alternative valuation. W

agr ee.



W first review the statutory schene regul ati ng taxpayer
proceedi ngs and the valuation of nobile homes. W then turn to
t he taxpayer’s burden of proof and conclude a taxpayer nust only
prove, by a preponderance of the evidence, that an assessnent is
incorrect to prevail at a BAA proceeding. Finally, we determ ne
that article X, section 20, of the Col orado Constitution does
not affect this burden of proof.

A. Statutory Schene
1. Taxpayer Protest Procedures

Article X, section 3(1)(a), of the Colorado Constitution

requi res that valuations for assessnment be based on appraisals
by assessing officers. See also § 39-5-104, C. R S. (2004).
Once the assessor determ nes the actual value of the property
and issues a Notice of Valuation, a taxpayer has the right to
protest the assessor’s valuation. § 39-5-122, C R S. (2004).
| f the assessor denies a taxpayer’s protest, the taxpayer may
petition the county BOE. § 39-8-106, C R S. (2004).

The BCE hears and considers all testinony and exhibits
produced by the parties “wth no presunption in favor of any
pendi ng valuation.” See § 39-8-107(1), C R S. (2004). The BCE
has the authority to “raise, |ower, or adjust any valuation for
assessnent appearing in the assessnent roll.” 8§ 39-8-102(1),

C.R S. (2004); see Arapahoe County Bd. of Equalization v.

Podol I, 935 P.2d 14, 16 (Colo. 1997). This authority includes




the power to order the county tax assessor to reval ue al
properties within a nmunicipality based on a recogni zed disparity
in |land val ues between the nunicipality and surroundi ng

properties. GIlpin County Bd. of Equalization v. Russell, 941

P.2d 257, 262 (Colo. 1997).

The assessor nust nake avail able, at |east two days prior
to the hearing, all data used to support the assessor’s
val uation on taxpayer request. See § 39-8-107(3), C R S.

(2004); Russell, 941 P.2d at 262. Either the tax assessor or
the assessor’s representati ve nust be present at the BOE hearing
and produce evidence regarding the protested valuation. See §
39-8-107(1); Russell, 941 P.2d at 262.

A taxpayer dissatisfied with a BOE decision denying a
petition in whole or in part may submt the case to arbitration
see 39-8-108.5, C. R S. (2004), or appeal the valuation set by
the assessor or the adjusted BOE valuation to either the BAA or
the district court of the county for a trial de novo. See § 39-
8-108(1), CRS. (2004). Both the taxpayer and the assessor are
parties to the district court or BAA proceeding and have the
right to present evidence. See 8§ 39-8-107(1); Russell, 941 P.2d
at 263.

The BAA is conprised of three nenbers. Al nenbers of the
BAA nust be experienced in property valuation and taxation and

be registered, licensed, or certificated pursuant to sections



12-61-700 to -718, C R S. (2004), which govern real estate
appraisers. 8§ 39-2-123, C R S. (2004). Likewse, Rules 2.1 to
2.4, 4 CC. R 725-2 (2003), of the Rules of the Col orado Board
of Real Estate Appraisers set forth the requirenents for
registration, licensure or certification as a real estate
apprai ser. These rules require real estate appraisal education
prograns enphasi zi ng basic apprai sal principles and procedures.
See id. The education nust cover a variety of topics, including
| egal considerations in appraisal, econom c principles, real
estate markets and anal ysis, the valuation process, property
description, and the sal es conparison approach. See id.

The BAA or district court can review the BCE s decision de
novo. Russell, 941 P.2d at 261; 8§ 39-8-108(1). The BAA may not
i npose a valuation on the property in excess of that set by the
BOE. § 39-8-108(5)(a), CRS. (2004). Wth the exception of
the cap placed by the BOE on subsequent val uation, the de novo
proceedi ng before the BAA or district court “is commonly
understood as a new trial of an entire controversy.” Russell,
941 P.2d at 263 (internal quotation and citation omtted).

Thus, any evidence that was or could have been presented in the
BOE proceedi ng nay be presented to the BAA for a new and

separate determnation. |Id.



2. Valuation of Mbile Hones

A nmobile, or “manufactured,” hone is: “a preconstructed
building unit . . . without notive power designed and comonly
used for residential occupancy by persons in either tenporary or
permanent | ocations.” 8§ 38-29-103, C R S. (2004). Colorado’s
Ceneral Assenbly placed an ad valoremtax on nobile honmes in
response to the rapid evolution of nobile honmes into residential
housi ng of a substantially permanent and i nmobil e nature.

Ameri can Mobil ehonme Ass’'n, Inc. v. Dolan, 191 Col o. 433, 435,

533 P.2d 758, 760 (1976).
Accordingly, nobile hones are treated as real property for
tax purposes. Mbile honmes can also be converted from persona

property to real property for all purposes. Leader Fed. Bank

for Sav. v. Saunders, 929 P.2d 1343, 1353 (Colo. 1997). The

Titles to Manufactured Homes Act, sections 38-29-101 to -143,
C.RS. (2004), provides that a manufactured honme becones real
property when it is permanently affixed to the ground, i.e., is
situated on a permanent foundation. Saunders, 929 P.2d at 1346.
Thi s conversion process to real property requires purging the
title to the nobile hone. 1d. To “purge” a title, the county
assessor’s office mails the original certificate of title to the
Col orado Division of Mdtor Vehicles where the nobile honme is

renoved fromits records. | d.



The Col orado Constitution, article X, section 3, sets forth
the basic framework for ad val oremtaxation of real and persona
property and depends on a cal culation of the “actual value” of
the property to be taxed. Russell, 941 P.2d at 260 (citations
omtted) (review ng the statutory process of property
valuation). Article X requires that:

The actual value of all real . . . property . . .

shal | be determ ned under general |aws, which shal

prescribe such nmethods and regul ati ons as shall secure

just and equalized valuations for assessnents .

Colo. Const. art. X, §8 3(1)(a).

“Actual value” is synonynous with market value. See Cty &

County of Denver v. Bd. of Assessnent Appeals, 848 P.2d 335, 360

(Colo. 1993). The assessor nust determ ne the actual val ue of
real property “solely by consideration of the market approach to
appraisal.” § 39-1-103(5), C R S. (2004); see also Colo. Const.
art. X; 8 39-5-203, C R S. (2004).

Mar ket val ue has been described as “what a willing buyer
would pay a willing seller under normal econom c conditions.”

Bd. of Assessnent Appeals v. Colo. Arlberg Cub, 762 P.2d 146,

151 (Col o. 1988). Thus, the market approach involves anal yzi ng

sal es of conparable properties in the market. E.E Sonnenberg &

Sons, Inc., 797 P.2d at 31 n.12 (citing Colo. Arlberg Cub, 762

P.2d at 151). Relevant to analysis of sales of conparable

properties in the market is the consideration of the property’s
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specific attributes. Podoll, 935 P.2d at 17-18. Section 39-1-
103(8)(a)(l), C.RS. (2004) “makes clear that appraisals nust
reflect due consideration of the conparability of such sales,
including the extent of the simlarities and dissimlarities
anong properties conpared for assessnment purposes.” E E

Sonnenberg & Sons, Inc., 797 P.2d at 31 (enphasis added).

Thi s | anguage inplies that conpliance wth these procedures
and instructions is necessary to acconplish the state goal of
achieving fair and uni formvaluation for assessnent of real

property. See Colo. Const. art. X, 8 3; cf. Resolution Trust

Corp. v. Bd. of County Commirs, 860 P.2d 1383, 1385-86 (Colo.

App. 1993) (reaching this conclusion in context of statute
governi ng assessnent of vacant land). The appropriate factors
to be considered by the BAA de novo, and the county assessor in
the first instance, nust conport with the sane statutory

requi renents. E.E. Sonnenberg & Sons, Inc., 797 P.2d at 34

n. 23.
B. The Taxpayer’'s Burden of Proof at BAA Proceedi ngs
We begi n our discussion of the taxpayer’s burden of proof
in a BAA proceeding with a review of case |aw stating that a
t axpayer has the burden of proving that an assessnent is
incorrect. W then consider the historical origins of the
burden of proof in the context of property taxation.

Specifically, we consider the traditional presunption that an

11



agency conplies with its statutory mandate and this
presunption’s relationship to the taxpayer’s burden of proof.
We concl ude the taxpayer’s burden of proof derives fromthis
presunption and requires a taxpayer to denonstrate that an
assessnment is incorrect. W further conclude that article X
section 20, which elimnates the presunption favoring a pending
val uation, is consistent wwth this burden of proof.
1. Case Law

A taxpayer’s burden of proof in a BAA proceeding is well-
established: a protesting taxpayer nust prove that the
assessor’s valuation is incorrect by a preponderance of the
evidence in a de novo BAA proceeding. W recently stated this

burden of proof in Arapahoe County Board of Equalization v.

Podol |, 935 P.2d 14, 18 (Colo. 1997). Prior to Podoll, we

stated that the taxpayer has the burden of proving the

invalidity of an assessnent. A B. Hrschfeld Press, Inc. v.

Cty & County of Denver, 806 P.2d 917, 920 (Col o. 1991).

Li kewi se, the court of appeals has consistently stated that
the taxpayer’s burden of proof is to establish that the

assessnment is incorrect. Gyurman v. Weld County Bd. of

Equal i zati on, 851 P.2d 307, 310 (Colo. App. 1993); Resol ution

Trust Corp., 860 P.2d at 1385-86; Snyder Famly Trust v. Adans

County Bd. of Equalization, 835 P.2d 579, 580 (Colo. App. 1992);

Cherry Hills Country Club v. Bd. of County Comm ssioners, 832

12



P.2d 1105, 1107 (Col o. App. 1992); 117th Assoc. v. Jefferson

County Bd. of Equalization, 811 P.2d 461, 463 (Col o. App. 1991)

(protesting taxpayer nust prove by a preponderance of the

evi dence that assessors’ valuation is wong); 501 South Cherry

Joint Venture v. Arapahoe County Bd. of Equalization, 817 P.2d

583, 585 (Colo. App. 1991); Arapahoe P ship v. Bd. of County

Commirs, 813 P.2d 766, 768 (Col o. App. 1990); Leavell-R o G ande

Central Assoc. v. Bd. of Assessnent Appeals, 753 P.2d 797, 799

(Col 0. App. 1988); County Bd. of Equalization v. Bd. of

Assessnent Appeal s, 743 P.2d 444, 446 (Col o. App. 1987);

Honeywel | Info. Sys. v. Bd. of Assessnent Appeals, 654 P.2d 337,

340 (Col o. App. 1982).
Further, cases not explicitly stating the burden of proof
have inplicitly required the taxpayer to establish that the

assessnment is incorrect. In Majestic Geat West Savings & Loan

Ass’n v. Reale, 30 Colo. App. 564, 566-67, 499 P.2d 644, 645-46

(1972), clear and convincing evidence showed that the assessnent
was incorrect because the assessor failed to consider the two
nost rel evant approaches in valuing the subject property.

Simlarly, in Sunbelt Service Corp. v. Board of Assessnent

Appeal s, 802 P.2d 1199, 1199 (Col o. App. 1990), the taxpayer
asserted, and the court of appeals agreed, that the assessor’s

eval uation of his land was inproper and the BAA s order

13



defective because both failed to follow the statutory
requirenents.

The burden of proving incorrectness corresponds to and
derives fromthe historical presunption, which was rebuttable,
that an assessor’s ascertai nnent of value for taxation was

correct. See, e.g., Colo. & UWah Coal Co. v. Rorex, 149 Col o.

502, 507, 369 P.2d 796, 799 (1962).

As a general notion, a rebuttable presunption | ends wei ght
to particular inferences froma stated set of facts, but can be
overcone by the party agai nst whomthe presunption operates.

United Blood Serv. v. Quintana, 827 P.2d 509 (Colo. 1992).

Col orado Rul e of Evidence 301, which deals with rebuttable
presunptions, states:
In all civil actions and proceedi ngs not otherw se
provided for by statute or by these rules, a
presunption i nposes upon the party against whomit is
directed the burden of going forward with evidence to
rebut or nmeet this presunption, but does not shift to
such party the burden of proof in the sense of the
ri sk of non-persuasion, which remains throughout the
trial upon the party on whomit was originally cast.
A rebuttable presunption is different froma “burden of proof”
applicable to a claimin that the inposition of a presunption on
an evidentiary point neither relieves a party nor inposes on a
party the ultimte burden of proof. See CRE 301, cnt 1; see

also City & County of Denver v. DelLong, 190 Col o. 219, 223, 545

P.2d 154, 157 (1976) (presunption does not elimnate the need to

14



establish a prima facia case); Anerican Ins. Co. v. Naylor, 101

Colo. 34, 37, 70 P.2d 349, 352 (1937) (rebuttable presunptions
do not shift the burden of persuasion).

Under section 137-2-35, 6 CR S. (1963), the rebuttable
presunption that an assessnment was correct required a taxpayer
to prove by clear and convincing evidence that an assessnment was
mani festly excessive, fraudulent, or oppressive. See § 137-2-35
(“the court shall not review, or give relief against an
assessnment . . . unless it shall appear manifestly fraudul ent,

erroneous or oppressive’); Colo. & Utah Coal Co., 149 Colo. at

514, 369 P.2d at 802; Citizens' Committee v. Warner, 127 Col o.

121, 131, 254 P.2d 1008, 1012 (1953). A taxpayer who net this
burden of proof also successfully rebutted the presunption of

correctness. See Colo. & Utah Coal Co., 149 Colo. at 508, 369

P.2d at 799 (taxpayer prevailed on show ng that obsol escence, a
factor relevant to the assessnent, was manifest and affected the
val ue of subject property).

In 1964, the CGeneral Assenbly repeal ed section 137-2-35 and

reenacted section 137-8-6, 6 CR S. (1963). Mjestic Geat W

Savi ngs, 30 Colo. App. at 566, 499 P.2d at 645-46. Section 137-
8-6 did not retain the “fraudul ent, erroneous, or oppressive”
standard. 1d.

In Majestic Geat West Savi ngs, the court of appeals

recogni zed that, while the taxpayer no |onger had the burden of

15



proving that an assessnent was mani festly excessive, fraudul ent,
or oppressive, section 137-8-6 did not supply an alternative
burden of proof. Id. However, there still existed a rebuttable
presunption that the assessment was correct. |d.

In the absence of a statutorily-supplied burden of proof,
Maj esti c suggested a burden of proof corresponding to the
presunption that an assessnment is correct. As noted above, the
trial court found that clear and convincing evidence was the
degree of proof to overcone the presunption that an assessnent
was correct. Majestic, 30 Colo. App. at 566, 499 P.2d at 646.
The court of appeals agreed with the trial court that, under
this standard, the taxpayer was entitled to a redeterm nation of
the subject property’s val ue because the assessor failed to
conply with the statute. |d. at 567, 499 P.2d at 646.

In 1971, the standard of proof changed from clear and
convi nci ng evidence to preponderance of the evidence pursuant to
t he enactnment of section 52-1-128, 12 CR S. (1963) (recodified
as section 13-25-127 in 1973). Thereafter, courts explicitly
adopt ed the burden of proof inplied in Majestic — that the
t axpayer had the burden of proving the assessnment was incorrect
— but without explaining its relationship to the presunption.

For exanple, the court in Honeywell Information Systens, 654

P.2d at 340, held, without reference to the presunption of

correctness, that the taxpayer had the burden of proving by a

16



pr eponder ance of evidence that the assessnment is incorrect in a

tax protest. See also A B. Hrschfeld Press, Inc., 806 P.2d at

920; C. A Staack P 'ship v. Bd. of County Commirs, 802 P.2d 1191,

1193 (Col o. App. 1990); Leavell-R o Grande Cent. Assoc., 753

P.2d at 799.

It is true that sone courts have expressed that the burden
of proof is to rebut the presunption of correctness: “[I]n a de
novo hearing before the BAA the burden of proof is on the
t axpayer to rebut [the presunption that the valuation nade by a

county assessor is correct].” Snyder Famly Trust, 835 P.2d at

580; see also Gyurman, 851 P.2d at 310; 117th Assoc., 811 P.2d

at 463; County Bd. of Equalization, 743 P.2d at 446. W

recently stated in Podoll, 935 P.2d at 18, that the taxpayer had
t he burden of proving incorrectness to rebut the presunption of
correctness, despite the fact that article X, section 20
elimnated the presunption favoring a pending valuation. § 39-
8-108(6); Colo. Const. art. X, 8 20(8)(c); Russell, 941 P.2d at

263; see also County Bd. of Equalization, 743 P.2d at 446

(evidence rebutting presunption sufficient for taxpayer to
ultimately prevail). However, these fornulations of the burden
of proof in relation to the presunption do not alter our
conclusion that the burden is to show i ncorrectness.

Thus, the relevance of the presunption is limted to its

historical relationship to the taxpayer’s burden of proof. That

17



i's, because these cases do not distinguish between the burden to
overcone the presunption and the taxpayer’s burden of proof, the
presunption’s relevance is limted to explaining the evolution
of the burden of proof.

Not wi t hstanding the long |line of cases establishing that
t he taxpayer has the burden of proving the assessnent is
incorrect, the BOE contends this burden is inconsistent with the
statutory schene governing property tax assessments.
Specifically, the BOE argues that only establishing the
assessnment is incorrect stops short of establishing value, the
goal of a BAA proceeding. Therefore, it maintains the court of
appeal s correctly concluded that a taxpayer nust prove an
appropriate basis for an alternative reduced val uati on.

The court of appeals concluded the BAA s reinstatenent of
the initial valuation was unsupported by conpetent evidence
because the BAA was unable to reach an accurate val uation
determ nation fromthe evidence presented. The court stated
that the “taxpayer did not present any conparabl e sal es
evidence, and it ultimately discredited all the conparabl e sales
evi dence presented by the BCE. The BAA further ruled that it
did not receive enough data fromthe parties to derive any
accurate valuation.” Sanpson, 80 P.3d at 863.

The court of appeals’ resol ution suggests the phrase

“appropriate basis . . . for an alternative reduced val uation”

18



requires the taxpayer to present appropriate evidence of val ue
sufficient to enable the BAA to determ ne the val ue of the
subj ect property. Further, the BAA s valuation nust conply with

the statute. See, e.g., Resolution Trust Corp., 860 P.2d at

1388. Therefore, for the BAA to adopt the taxpayer’s val uation,
it nmust find that the taxpayer’s valuation conplied with
statutory guidelines. |1d. The court of appeals’ resolution
inplies, then, that the taxpayer nmust prove an alternative
valuation that conplies with the statute and allows the BAA to
determ ne an accurate val ue.

Case | aw, however, has not required the taxpayer to prove
an alternative valuation that conplies with statutory

requirenents. In Steanboat Ski & Resort Corp. v. Routt County

Board of Equalization, 23 P.3d 1258, 1260-61 (Col o. App. 2001),

the court of appeals upheld the BAA s valuation on the basis
that it correctly determ ned the county’s assessnent was
incorrect. The BAA rejected the taxpayer’s inconme approach as
too subjective, but neverthel ess reduced the county’s assessnent
by selecting a conparable sale presented, but not relied

exclusively on, by the BCE. 1d.; see also Lawence v. Bd. of

Equal i zati on, 989 P.2d 232 (Col o. App. 1999) (uphol di ng BAA

val uation determ nation that fell between valuations asserted by

parties).

19



In addition, 501 South Cherry Joint Venture, 817 P.2d at

588, is directly contrary to the BOE' s position that a taxpayer
must establish an appropriate basis for an alternative

val uation. As noted above, in 501 South Cherry Joint Venture,

the court of appeals determ ned that the assessor and BAA fail ed
to conply with the statute. 1d. On this basis, it determ ned
that the taxpayer net the burden of proving incorrectness; the
court of appeals rejected both the taxpayer’s proposed nethod of
val uation and the proposed value. Id. at 588. As a result, it
remanded to the BCE for new proceedings and entry of a new
assessnment. Id. Inplicit in this renedy is the concl usion that
the taxpayer nmet his burden of proof, despite insufficient
evidence to value the property under the applicable statute, and
that the BAA therefore had the authority to order a new

determ nation. Likew se, in Sunbelt Service Corp., 802 P.2d at

1200-01, the court of appeals concluded that neither the BAA nor
t he assessor conplied with the statutory nandate. As a result,
the court of appeals renmanded to the BAA with authority to take
addi tional evidence if necessary in the event that the taxpayer
did not introduce evidence fromwhich the BAA coul d determ ne
value. 1d.

Further, taxpayer protest cases consistently turn on

whet her the taxpayer established that the county assessor or BAA

failed to conply with the statutory mandate, rather than whether
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t he taxpayer al so established an appropriate basis for an

alternative valuation. The court in Resolution Trust Corp., 860

P.2d at 1386, noted that a taxpayer who shows the assessor
failed to conply with statutory requirenents for cal cul ati ng
property tax assessnents neets the burden of proving

incorrectness. Consistent with Resolution Trust Corp., in

Honeywel | I nformati on Systens, 654 P.2d at 339-40, the taxpayer

prevail ed based on the conclusion that the assessnent inproperly
i ncl uded exenpt property, despite the fact that the taxpayer did
not denonstrate at the initial BAA proceeding the proper
percentage to be allocated for the exenpt property. In 501

South Cherry Joint Venture, 817 P.2d at 585-87, the court of

appeal s’ conclusion that the assessnent was incorrect turned on
t he taxpayer’s evidence that the assessor, and inplicitly the
BAA, erroneously allocated taxpayer’s inprovenents and erred in
the manner in which the val ue of taxpayer’s property was
determ ned. 1d. at 588.

In this regard, a taxpayer is entitled to relief by
denonstrating that the classification is incorrect. On this
showi ng, the BAA has the authority to order reclassification,
which ultimately requires reassessnment by the county. See

Gyurman, 851 P.2d at 309; Farny v. Bd. of Equalization, 985 P.2d

106, 109 (Colo. App. 1999). O, a taxpayer may prevail by

denonstrating that the assessor failed to consider all elenents
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of applicabl e approaches to appraisal. See Transanerican Realty

Corp. v. Cifton, 817 P.2d 1049, 1052-53 (Colo. App. 1991);

Maj estic, 30 Colo. App. at 567, 499 P.2d at 646. A taxpayer my
al so prevail where the assessor failed to properly consider a

factor relevant to val uati on. See Cherne v. Bd. of

Equal i zation, 885 P.2d at 260; Bd. of Assessnent Appeals v. Bd.

of Equalization, 743 P.2d at 446; City & County of Denver v. Bd.

of Assessnent Appeals, 848 P.2d at 361. Finally, a taxpayer nmay

show t hat an assessnent is incorrect where, as here, the county
failed to take into account relevant differences in the physical

characteristics of conparable properties. See generally ol den

Gate Dvlipnt. Co., 856 P.2d at 73; § 39-1-103(8)(a)(l).

Thus, relief is available regardl ess of whether the
t axpayer provides an appropriate valuation so long as the
t axpayer denonstrates that the assessnent is incorrect.

To the extent the BOE al so argues that the effect of
article X, section 20 is to require the taxpayer to denonstrate
an alternative valuation, we disagree. Article X, section 20
elimnates the presunption favoring a pending valuation in

property tax appeals.® See Colo. Const. art. X, § 20(8)(c); 8§

Y'I'n Podol |, we stated that the “assessor’s ascertai nnent of the
val ue of property for taxation is presuned to be correct.” 935
P.2d at 18. W were not presented with the issue of whether or
how article X, section 20, affected the presunption favoring
official regularity. Thus, we nmerely stated the rule w thout
regard to article X, section 20.
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39-8-108(6), C R S. (2004); see also Russell, 941 P.2d at 263.

We agree with the court of appeals that article X, section 20
does not |ikew se address or nodify the taxpayer’s burden of
proof at a BAA proceeding. Sanpson, 80 P.3d at 862. I|nstead,
we have concluded that the relationship between the “rebuttable
presunption” and the burden of proof is sinply historical. W
view the presunption as otherwise irrelevant to this case.

By elimnating the presunption of correctness, article X
section 20 attenpts to put the taxpayer on equal footing with
the county. Under the BOE s approach, article X, section 20
woul d have the effect of changing the burden of proof from
denonstrating incorrectness to denonstrating an alternative
val uation, thereby inposing on the taxpayer a higher burden of
proof. The taxpayer who denonstrated incorrectness but failed
to produce an alternative valuation would be taxed based on the
incorrect valuation as a result of the presunption’s elimnation
under article X, section 20. W discern no reason to interpret
article X, section 20 as having the unintended effect of
i ncreasing the taxpayer’s burden of proof by requiring the
t axpayer to denonstrate an alternative valuation. Rather, the
elimnation of the presunption conports with the rule that a
t axpayer nust denonstrate that an assessnent is incorrect.

The BOE al so argues that this result is inconsistent with

appel | ate procedures because it would allow the taxpayer to
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undercut the BOE s val uation decision before the BOE has
i ntroduced any val uation evidence for the taxpayer to refute.
W di sagree.

The taxpayer has | ong had the burden of disproving the
assessnment w thout the BCE introduci ng valuation evidence. 1In
this regard, a taxpayer has al ways had the option of introducing
a county’s assessnent to provide the board with a context or to
draw conpari sons between the county’ s assessnent and the
statutory requirenents. As noted above, a taxpayer nay request
the assessor’s data. There is no reason this evidence could not
be presented in taxpayer’s case-in-chief under the current
statutory schene. Further, the county’ s assessnent nay be
admtted into evidence sonewhat informally, as it was in this
case, since it is known to all parties, readily avail able, and
central to the hearing. Therefore, we do not agree with the BOE
that the burden of proof announced here conflicts with appellate
procedures generally.

G ven our conclusion that the taxpayer’s burden is to prove
i ncorrectness, we recognize that the objective of determning a
property’s value will not always be acconplished at a BAA
hearing. While the BAA nenbers’ expertise enables themto
determ ne fromthe evidence presented by the taxpayer whether
the county’s valuation is incorrect, the taxpayer’s evidence may

or may not be sufficient to further establish the subject
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property’s value for tax purposes. Thus, the BAA may properly
remand the matter for an accurate assessnent by the county,
which is charged with the duty of assessing properties in
accordance with the statutory mandate in the first instance.

See 501 South Cherry Joint Venture, 817 P.2d at 587-88.

Wil e the burden of proving incorrectness may sonetines
result in a hearing where val ue cannot be determ ned, the burden
of proving incorrectness is consistent with and better serves
state constitutional requirenents. Although the narrow goal of
the BAA proceeding is to value the subject property, the broader
constitutional and statutory goal is to assess property at its
“actual value” and to pronote the principle of “equalized”
value. Permtting a denonstrably incorrect assessnent to stand
merely because a value could not be determ ned at the BAA
proceedi ng would be entirely contrary to the broader
constitutional goal of determ ning actual value and pronoting
equal i zed value. It is for this very reason that remand to the
BAA or BOE may be appropriate where necessary to determ ne an
accurate val ue.

Hence, consistent with our case |law, a taxpayer who neets
t he burden of denonstrating that an assessnent is incorrect need
not also show an alternative val uati on under the market approach

to prevail. Thus, we conclude a protesting taxpayer may prevail
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at a de novo BAA proceedi ng by denonstrating that an assessnent
IS incorrect.

Accordingly, we hold the court of appeals erred in
determ ning that a taxpayer in a BAA proceedi ng nust denonstrate
an alternative, reduced valuation of actual value under the
mar ket appr oach.

2. Valuation of Sanpson’s Property

We review BAA deci sions under the Adm nistrative Procedure

Act, section 24-4-106(11). See § 39-8-108(2), C R S. (2004);

Colo. Arlberg Cub, 762 P.2d at 149. It is the function of the

BAA, not the reviewing court, to weigh the evidence and resolve
any conflicts. [Id. at 151. A decision of the Board may be set
aside only if it is unsupported by conpetent evidence or if it
reflects a failure to abide by the statutory schene for

cal culating property tax assessnents. See id.; Leavell-R o

Grande Cent. Assoc., 753 P.2d at 799; 8§ 24-4-106(7), C. R S.

(2004).
There is sufficient evidence to support the BAA' s
concl usion that Sanpson satisfied his burden of proving the

assessnment was “incorrect.” See Steanboat Ski & Resort Corp.

23 P.3d at 1260 (determ nations regardi ng degree of
conparability of sale and adjustnents nmade are questions of fact

for the BAA to decide).
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The BAA specifically found, with record support, that the
assessor did not use appropriate conparable sales. Sanpson’s
home is located on a privately nmaintained road while the
conpar abl e sal es used by the BOE were newer and approxi mately 25
mles away. |In addition, the BAA found that there is a basis
for differences in value for nobile hones situated on per manent
foundati ons and nobil e honmes situated on non-permanent cinder
bl ock foundations |ike Sanpson’s. G ven the BAA s expertise, it
coul d concl ude based on the evidence that a pernmanent foundation
i ncreases the value of a nobile honme and that the assessor’s
office failed to conply wwth its statutory mandate by failing to
address all factors affecting the valuations for nobile hones of
this type. W agree, and therefore reject the court of appeals’
concl usion that Sanpson did not neet his burden of proof in the
BAA proceedi ng. Sanpson, 80 P.3d at 863.

The BAA al so found that Sanpson did not present conparable
sales to support an alternative evaluation. It concluded that
any adjustnent nmade to the BOE's sales for factors affecting the
val ue woul d be inaccurate. As a result, it was presented with
insufficient data to derive adjustnent calculations. Therefore,
the BAA used the initial valuation of the assessor, which was
not contested by Sanpson.

Where the taxpayer satisfies his burden of proving the

assessnment incorrect, but does not present an alternative
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eval uation, the proper renedy is to remand for a new assessnent.

See 501 South Cherry Joint Venture, 817 P.2d at 587-88; County

Bd. of Equalization, 743 P.2d at 447. Nonetheless, it is

appropriate to reinstate a previous evaluation, and the
resulting assessnent, if the parties agree that a previous
evaluation is acceptable. Although Sanpson did not oppose the
initial assessnent, it is not clear fromthe record before us
whet her the BOE agrees that the initial valuation is acceptable.
I11. Conclusion

Accordingly, we reverse the judgnment of the court of

appeal s and remand with directions to conduct further

proceedi ngs consistent with this opinion.
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We granted certiorari in this real property tax case to
determ ne whether the court of appeals assigned the appropriate
burden of proof to a taxpayer in a proceedi ng before the

Col orado Board of Assessnent Appeals (“BAA’). Sanpson v. Teller

County Bd. of Equalization, 80 P.3d 861, 862 (Colo. App. 2003).

I n Sanpson, the court of appeals held that the burden of proof
in the BAA proceedings is on the taxpayer to establish “an
appropriate basis under the market approach for his clains for
an alternative reduced val uation of the subject property for the
2001 tax year.” 80 P.3d at 862. Because the court of appeals’
hol di ng departs from established precedent that a taxpayer nust
only prove an assessnent is incorrect to prevail at a BAA
proceedi ng, we reverse and remand with directions.
-1 11. Facts and Proceedi ngs

Taxpayer, Richard F. Sanpson, owns a nobile honme and the
ten-acre parcel of real property on which it sits in Teller
County, Colorado. The nobile honme is a 1971 doubl e-w de
manuf act ured honme consi sting of approximately 1,104 square feet,
t hree bedroons, and one-and-one-half bathroons. The hone sits
on a non-permanent cinder bl ock foundati on.

I n August 2001, the Teller County Assessor’s office issued
a Notice of Valuation for Sanpson’s property indicating a market
val ue of $93,951.00. Sanpson did not protest this initial

val uati on



After this notice was sent, there were additional nobile
home sales in Teller County to provide further sales analyses in
the val uation process of nobile honme properties. On this basis,
the Board of Equalization (“BOE’) ordered the Teller County
Assessor (“assessor”) to perform new val uations for assessnent
of nobile honmes. The assessor reval ued Sanpson’s nobil e honme
and fixed the market val ue of Sanpson’s property at $137,919. 00.

Sanpson protested this revised valuation to the BOE, which
affirmed. Sanpson then appealed to the BAA chall enging the
BCE' s decision to uphold the revised valuation and seeking to
reinstate the initial $93,951.00 valuation previously assigned
to the property.

At the BAA hearing, Sanpson appeared pro se via tel ephone
conference call. Sanpson maintained the property had been
overval ued because the hone does not have a pernmanent foundation
and is located on a privately maintained road while the
conpar abl e sal es used by the BCE were of newer nobile hones on
per manent foundations | ocated approxinmately 25 mles away. He
did not, however, introduce evidence of conparable sales of
property.

The BAA concl uded Sanpson “presented sufficient probative
evidence and testinony to prove that the subject property was
incorrectly valued for the tax year 2001.” 1t explained that:

(1) There exists a basis for the differences in value for nobile



homes situated on permanent foundations; nobile homes situated
on permanent foundations can obtain favorable financing in the
mar ket place; (2) the conparable sales presented by the BCE did
not accurately conpare to Sanpson’s property; (3) the BOE did
not present evidence establishing that ol der nobile hones not
situated on a permanent foundation, |ike Sanpson’s, appreciated
to the sanme |level as the conparables it used; (4) it disagreed
with the conparabl e sal es and adjustnent cal cul ati ons presented
by the BOE, and (5) the assessor’s office did not address al
factors affecting the valuations for nobile honmes of Sanpson’s
type in this area.

The BAA ordered the BCE to reduce the 2001 actual val ue of
Sanpson’s property to the anount of the initial valuation,
$93,951. 00, with $63,553.00 allocated to | and and $30, 398. 00
all ocated to i nprovenents

Tell er County appealed. 1In a published opinion, the court
of appeals reversed. The court of appeals noted that, although
the BOE' s valuation was no | onger presunptively correct in |ight
of article X, section 20 of the Col orado Constitution, (the
Taxpayer’s Bill of R ghts, or “TABOR'), the taxpayer
nevert hel ess had the burden of proof. The court of appeals held
the taxpayer had the burden of proof in the BAA proceeding to

establish an appropriate basis for an alternative reduced



val uation of the subject property under the applicable statutory
schene. Sanpson, 80 P.3d at 862.

Applying this burden of proof, the court held the BAA erred
in reducing the subject property’' s valuation to $93,951.00. 1d.
Specifically, it concluded that, because the BAA rejected al
val uation evidence presented, there existed no conpetent
evi dence to support the valuation and, accordingly, the taxpayer
failed to neet his burden of providing an appropriate basis for
a reduced valuation. 1d.

The BAA appealed. W granted certiorari to review the
court of appeal s’ hol ding.

H-1V. Analysis

The parties do not dispute that a taxpayer challenging an
assessnment has the burden of proof at a BAA proceeding. See
Rule 14(a), 8 C.C.R 1301-1 (1997). The statutes regulating
appeal s of valuations by county assessors do not, however,
address the taxpayer’s specific standard required to neet the
burden of proof at the BAA proceedi ng.

The BAA argues a taxpayer protesting an assessnent in a BAA
proceedi ng only has the burden to prove by a preponderance of
the evidence that the assessnent of the taxpayer’s property is

incorrect and need not prove an alternative valuation. W

agr ee.



W first review the statutory schene regul ati ng taxpayer
proceedi ngs and the valuation of nobile homes. W then turn to
t he taxpayer’s burden of proof and conclude a taxpayer nust only
prove, by a preponderance of the evidence, that an assessnent is
incorrect to prevail at a BAA proceeding. Finally, we determ ne
that article X, section 20, of the Col orado Constitution does
not affect this burden of proof.

A. Statutory Schene
1. Taxpayer Protest Procedures

Article X, section 3(1)(a), of the Colorado Constitution

requi res that valuations for assessnment be based on appraisals
by assessing officers. See also § 39-5-104, C. R S. (2004).
Once the assessor determ nes the actual value of the property
and issues a Notice of Valuation, a taxpayer has the right to
protest the assessor’s valuation. § 39-5-122, C R S. (2004).
| f the assessor denies a taxpayer’s protest, the taxpayer may
petition the county BOE. § 39-8-106, C R S. (2004).

The BCE hears and considers all testinony and exhibits
produced by the parties “wth no presunption in favor of any
pendi ng valuation.” See § 39-8-107(1), C R S. (2004). The BCE
has the authority to “raise, |ower, or adjust any valuation for
assessnent appearing in the assessnent roll.” 8§ 39-8-102(1),

C.R S. (2004); see Arapahoe County Bd. of Equalization v.

Podol I, 935 P.2d 14, 16 (Colo. 1997). This authority includes




the power to order the county tax assessor to reval ue al
properties within a nmunicipality based on a recogni zed disparity
in |land val ues between the nunicipality and surroundi ng

properties. GIlpin County Bd. of Equalization v. Russell, 941

P.2d 257, 262 (Colo. 1997).

The assessor nust nake avail able, at |east two days prior
to the hearing, all data used to support the assessor’s
val uation on taxpayer request. See § 39-8-107(3), C R S.

(2004); Russell, 941 P.2d at 262. Either the tax assessor or
the assessor’s representati ve nust be present at the BOE hearing
and produce evidence regarding the protested valuation. See §
39-8-107(1); Russell, 941 P.2d at 262.

A taxpayer dissatisfied with a BOE decision denying a
petition in whole or in part may submt the case to arbitration
see 39-8-108.5, C. R S. (2004), or appeal the valuation set by
the assessor or the adjusted BOE valuation to either the BAA or
the district court of the county for a trial de novo. See § 39-
8-108(1), CRS. (2004). Both the taxpayer and the assessor are
parties to the district court or BAA proceeding and have the
right to present evidence. See 8§ 39-8-107(1); Russell, 941 P.2d
at 263.

The BAA is conprised of three nenbers. Al nenbers of the
BAA nust be experienced in property valuation and taxation and

be registered, licensed, or certificated pursuant to sections



12-61-700 to -718, C R S. (2004), which govern real estate
appraisers. 8§ 39-2-123, C R S. (2004). Likewse, Rules 2.1 to
2.4, 4 CC. R 725-2 (2003), of the Rules of the Col orado Board
of Real Estate Appraisers set forth the requirenents for
registration, licensure or certification as a real estate
apprai ser. These rules require real estate appraisal education
prograns enphasi zi ng basic apprai sal principles and procedures.
See id. The education nust cover a variety of topics, including
| egal considerations in appraisal, econom c principles, real
estate markets and anal ysis, the valuation process, property
description, and the sal es conparison approach. See id.

The BAA or district court can review the BCE s decision de
novo. Russell, 941 P.2d at 261; 8§ 39-8-108(1). The BAA may not
i npose a valuation on the property in excess of that set by the
BOE. § 39-8-108(5)(a), CRS. (2004). Wth the exception of
the cap placed by the BOE on subsequent val uation, the de novo
proceedi ng before the BAA or district court “is commonly
understood as a new trial of an entire controversy.” Russell,
941 P.2d at 263 (internal quotation and citation omtted).

Thus, any evidence that was or could have been presented in the
BOE proceedi ng nay be presented to the BAA for a new and

separate determnation. |Id.



2. Valuation of Mbile Hones

A nmobile, or “manufactured,” hone is: “a preconstructed
building unit . . . without notive power designed and comonly
used for residential occupancy by persons in either tenporary or
permanent | ocations.” 8§ 38-29-103, C R S. (2004). Colorado’s
Ceneral Assenbly placed an ad valoremtax on nobile honmes in
response to the rapid evolution of nobile honmes into residential
housi ng of a substantially permanent and i nmobil e nature.

Ameri can Mobil ehonme Ass’'n, Inc. v. Dolan, 191 Col o. 433, 435,

533 P.2d 758, 760 (1976).
Accordingly, nobile hones are treated as real property for
tax purposes. Mbile honmes can also be converted from persona

property to real property for all purposes. Leader Fed. Bank

for Sav. v. Saunders, 929 P.2d 1343, 1353 (Colo. 1997). The

Titles to Manufactured Homes Act, sections 38-29-101 to -143,
C.RS. (2004), provides that a manufactured honme becones real
property when it is permanently affixed to the ground, i.e., is
situated on a permanent foundation. Saunders, 929 P.2d at 1346.
Thi s conversion process to real property requires purging the
title to the nobile hone. 1d. To “purge” a title, the county
assessor’s office mails the original certificate of title to the
Col orado Division of Mdtor Vehicles where the nobile honme is

renoved fromits records. | d.



The Col orado Constitution, article X, section 3, sets forth
the basic framework for ad val oremtaxation of real and persona
property and depends on a cal culation of the “actual value” of
the property to be taxed. Russell, 941 P.2d at 260 (citations
omtted) (review ng the statutory process of property
valuation). Article X requires that:

The actual value of all real . . . property . . .

shal | be determ ned under general |aws, which shal

prescribe such nmethods and regul ati ons as shall secure

just and equalized valuations for assessnents .

Colo. Const. art. X, §8 3(1)(a).

“Actual value” is synonynous with market value. See Cty &

County of Denver v. Bd. of Assessnent Appeals, 848 P.2d 335, 360

(Colo. 1993). The assessor nust determ ne the actual val ue of
real property “solely by consideration of the market approach to
appraisal.” § 39-1-103(5), C R S. (2004); see also Colo. Const.
art. X; 8 39-5-203, C R S. (2004).

Mar ket val ue has been described as “what a willing buyer
would pay a willing seller under normal econom c conditions.”

Bd. of Assessnent Appeals v. Colo. Arlberg Cub, 762 P.2d 146,

151 (Col o. 1988). Thus, the market approach involves anal yzi ng

sal es of conparable properties in the market. E.E Sonnenberg &

Sons, Inc., 797 P.2d at 31 n.12 (citing Colo. Arlberg Cub, 762

P.2d at 151). Relevant to analysis of sales of conparable

properties in the market is the consideration of the property’s
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specific attributes. Podoll, 935 P.2d at 17-18. Section 39-1-
103(8)(a)(l), C.RS. (2004) “makes clear that appraisals nust
reflect due consideration of the conparability of such sales,
including the extent of the simlarities and dissimlarities
anong properties conpared for assessnment purposes.” E E

Sonnenberg & Sons, Inc., 797 P.2d at 31 (enphasis added).

Thi s | anguage inplies that conpliance wth these procedures
and instructions is necessary to acconplish the state goal of
achieving fair and uni formvaluation for assessnent of real

property. See Colo. Const. art. X, 8 3; cf. Resolution Trust

Corp. v. Bd. of County Commirs, 860 P.2d 1383, 1385-86 (Colo.

App. 1993) (reaching this conclusion in context of statute
governi ng assessnent of vacant land). The appropriate factors
to be considered by the BAA de novo, and the county assessor in
the first instance, nust conport with the sane statutory

requi renents. E.E. Sonnenberg & Sons, Inc., 797 P.2d at 34

n. 23.
B. The Taxpayer’'s Burden of Proof at BAA Proceedi ngs
We begi n our discussion of the taxpayer’s burden of proof
in a BAA proceeding with a review of case |aw stating that a
t axpayer has the burden of proving that an assessnent is
incorrect. W then consider the historical origins of the
burden of proof in the context of property taxation.

Specifically, we consider the traditional presunption that an

11



agency conplies with its statutory mandate and this
presunption’s relationship to the taxpayer’s burden of proof.
We concl ude the taxpayer’s burden of proof derives fromthis
presunption and requires a taxpayer to denonstrate that an
assessnment is incorrect. W further conclude that article X
section 20, which elimnates the presunption favoring a pending
val uation, is consistent wwth this burden of proof.
1. Case Law

A taxpayer’s burden of proof in a BAA proceeding is well-
established: a protesting taxpayer nust prove that the
assessor’s valuation is incorrect by a preponderance of the
evidence in a de novo BAA proceeding. W recently stated this

burden of proof in Arapahoe County Board of Equalization v.

Podol |, 935 P.2d 14, 18 (Colo. 1997). Prior to Podoll, we

stated that the taxpayer has the burden of proving the

invalidity of an assessnent. A B. Hrschfeld Press, Inc. v.

Cty & County of Denver, 806 P.2d 917, 920 (Col o. 1991).

Li kewi se, the court of appeals has consistently stated that
the taxpayer’s burden of proof is to establish that the

assessnment is incorrect. Gyurman v. Weld County Bd. of

Equal i zati on, 851 P.2d 307, 310 (Colo. App. 1993); Resol ution

Trust Corp., 860 P.2d at 1385-86; Snyder Famly Trust v. Adans

County Bd. of Equalization, 835 P.2d 579, 580 (Colo. App. 1992);

Cherry Hills Country Club v. Bd. of County Comm ssioners, 832

12



P.2d 1105, 1107 (Col o. App. 1992); 117th Assoc. v. Jefferson

County Bd. of Equalization, 811 P.2d 461, 463 (Col o. App. 1991)

(protesting taxpayer nust prove by a preponderance of the

evi dence that assessors’ valuation is wong); 501 South Cherry

Joint Venture v. Arapahoe County Bd. of Equalization, 817 P.2d

583, 585 (Colo. App. 1991); Arapahoe P ship v. Bd. of County

Commirs, 813 P.2d 766, 768 (Col o. App. 1990); Leavell-R o G ande

Central Assoc. v. Bd. of Assessnent Appeals, 753 P.2d 797, 799

(Col 0. App. 1988); County Bd. of Equalization v. Bd. of

Assessnent Appeal s, 743 P.2d 444, 446 (Col o. App. 1987);

Honeywel | Info. Sys. v. Bd. of Assessnent Appeals, 654 P.2d 337,

340 (Col o. App. 1982).
Further, cases not explicitly stating the burden of proof
have inplicitly required the taxpayer to establish that the

assessnment is incorrect. In Majestic Geat West Savings & Loan

Ass’n v. Reale, 30 Colo. App. 564, 566-67, 499 P.2d 644, 645-46

(1972), clear and convincing evidence showed that the assessnent
was incorrect because the assessor failed to consider the two
nost rel evant approaches in valuing the subject property.

Simlarly, in Sunbelt Service Corp. v. Board of Assessnent

Appeal s, 802 P.2d 1199, 1199 (Col o. App. 1990), the taxpayer
asserted, and the court of appeals agreed, that the assessor’s

eval uation of his land was inproper and the BAA s order

13



defective because both failed to follow the statutory
requirenents.

The burden of proving incorrectness corresponds to and
derives fromthe historical presunption, which was rebuttable,
that an assessor’s ascertai nnent of value for taxation was

correct. See, e.g., Colo. & UWah Coal Co. v. Rorex, 149 Col o.

502, 507, 369 P.2d 796, 799 (1962).

As a general notion, a rebuttable presunption | ends wei ght
to particular inferences froma stated set of facts, but can be
overcone by the party agai nst whomthe presunption operates.

United Blood Serv. v. Quintana, 827 P.2d 509 (Colo. 1992).

Col orado Rul e of Evidence 301, which deals with rebuttable
presunptions, states:
In all civil actions and proceedi ngs not otherw se
provided for by statute or by these rules, a
presunption i nposes upon the party against whomit is
directed the burden of going forward with evidence to
rebut or nmeet this presunption, but does not shift to
such party the burden of proof in the sense of the
ri sk of non-persuasion, which remains throughout the
trial upon the party on whomit was originally cast.
A rebuttable presunption is different froma “burden of proof”
applicable to a claimin that the inposition of a presunption on
an evidentiary point neither relieves a party nor inposes on a
party the ultimte burden of proof. See CRE 301, cnt 1; see

also City & County of Denver v. DelLong, 190 Col o. 219, 223, 545

P.2d 154, 157 (1976) (presunption does not elimnate the need to
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establish a prima facia case); Anerican Ins. Co. v. Naylor, 101

Colo. 34, 37, 70 P.2d 349, 352 (1937) (rebuttable presunptions
do not shift the burden of persuasion).

Under section 137-2-35, 6 CR S. (1963), the rebuttable
presunption that an assessnment was correct required a taxpayer
to prove by clear and convincing evidence that an assessnment was
mani festly excessive, fraudulent, or oppressive. See § 137-2-35
(“the court shall not review, or give relief against an
assessnment . . . unless it shall appear manifestly fraudul ent,

erroneous or oppressive’); Colo. & Utah Coal Co., 149 Colo. at

514, 369 P.2d at 802; Citizens' Committee v. Warner, 127 Col o.

121, 131, 254 P.2d 1008, 1012 (1953). A taxpayer who net this
burden of proof also successfully rebutted the presunption of

correctness. See Colo. & Utah Coal Co., 149 Colo. at 508, 369

P.2d at 799 (taxpayer prevailed on show ng that obsol escence, a
factor relevant to the assessnent, was manifest and affected the
val ue of subject property).

In 1964, the CGeneral Assenbly repeal ed section 137-2-35 and

reenacted section 137-8-6, 6 CR S. (1963). Mjestic Geat W

Savi ngs, 30 Colo. App. at 566, 499 P.2d at 645-46. Section 137-
8-6 did not retain the “fraudul ent, erroneous, or oppressive”
standard. 1d.

In Majestic Geat West Savi ngs, the court of appeals

recogni zed that, while the taxpayer no |onger had the burden of
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proving that an assessnent was mani festly excessive, fraudul ent,
or oppressive, section 137-8-6 did not supply an alternative
burden of proof. Id. However, there still existed a rebuttable
presunption that the assessment was correct. |d.

In the absence of a statutorily-supplied burden of proof,
Maj esti c suggested a burden of proof corresponding to the
presunption that an assessnment is correct. As noted above, the
trial court found that clear and convincing evidence was the
degree of proof to overcone the presunption that an assessnent
was correct. Majestic, 30 Colo. App. at 566, 499 P.2d at 646.
The court of appeals agreed with the trial court that, under
this standard, the taxpayer was entitled to a redeterm nation of
the subject property’s val ue because the assessor failed to
conply with the statute. |d. at 567, 499 P.2d at 646.

In 1971, the standard of proof changed from clear and
convi nci ng evidence to preponderance of the evidence pursuant to
t he enactnment of section 52-1-128, 12 CR S. (1963) (recodified
as section 13-25-127 in 1973). Thereafter, courts explicitly
adopt ed the burden of proof inplied in Majestic — that the
t axpayer had the burden of proving the assessnment was incorrect
— but without explaining its relationship to the presunption.

For exanple, the court in Honeywell Information Systens, 654

P.2d at 340, held, without reference to the presunption of

correctness, that the taxpayer had the burden of proving by a
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pr eponder ance of evidence that the assessnment is incorrect in a

tax protest. See also A B. Hrschfeld Press, Inc., 806 P.2d at

920; C. A Staack P 'ship v. Bd. of County Commirs, 802 P.2d, 1191

1193 (Col o. 1990); Leavell-Rio G ande Cent. Assoc., 753 P.2d at

799.

It is true that sone courts have expressed that the burden
of proof is to rebut the presunption of correctness: “[I]n a de
novo hearing before the BAA the burden of proof is on the
t axpayer to rebut [the presunption that the valuation nade by a

county assessor is correct].” Snyder Famly Trust, 835 P.2d at

580; see also Gyurman, 851 P.2d at 310; 117th Assoc., 811 P.2d

at 463; County Bd. of Equalization, 743 P.2d at 446. W

recently stated in Podoll, 935 P.2d at 18, that the taxpayer had
t he burden of proving incorrectness to rebut the presunption of
correctness, despite the fact that article X, section 20
elimnated the presunption favoring a pending valuation. § 39-
8-108(6); Colo. Const. art. X, 8 20(8)(c); Russell, 941 P.2d at

263; see also County Bd. of Equalization, 743 P.2d at 446

(evidence rebutting presunption sufficient for taxpayer to
ultimately prevail). However, these fornulations of the burden
of proof in relation to the presunption do not alter our
conclusion that the burden is to show i ncorrectness.

Thus, the relevance of the presunption is limted to its

historical relationship to the taxpayer’s burden of proof. That
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i's, because these cases do not distinguish between the burden to
overcone the presunption and the taxpayer’s burden of proof, the
presunption’s relevance is limted to explaining the evolution
of the burden of proof.

Not wi t hstanding the long |line of cases establishing that
t he taxpayer has the burden of proving the assessnent is
incorrect, the BOE contends this burden is inconsistent with the
statutory schene governing property tax assessments.
Specifically, the BOE argues that only establishing the
assessnment is incorrect stops short of establishing value, the
goal of a BAA proceeding. Therefore, it maintains the court of
appeal s correctly concluded that a taxpayer nust prove an
appropriate basis for an alternative reduced val uati on.

The court of appeals concluded the BAA s reinstatenent of
the initial valuation was unsupported by conpetent evidence
because the BAA was unable to reach an accurate val uation
determ nation fromthe evidence presented. The court stated
that the “taxpayer did not present any conparabl e sal es
evidence, and it ultimately discredited all the conparabl e sales
evi dence presented by the BCE. The BAA further ruled that it
did not receive enough data fromthe parties to derive any
accurate valuation.” Sanpson, 80 P.3d at 863.

The court of appeals’ resol ution suggests the phrase

“appropriate basis . . . for an alternative reduced val uation”
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requires the taxpayer to present appropriate evidence of val ue
sufficient to enable the BAA to determ ne the val ue of the
subj ect property. Further, the BAA s valuation nust conply with

the statute. See, e.g., Resolution Trust Corp., 860 P.2d at

1388. Therefore, for the BAA to adopt the taxpayer’s val uation,
it nmust find that the taxpayer’s valuation conplied with
statutory guidelines. |1d. The court of appeals’ resolution
inplies, then, that the taxpayer nmust prove an alternative
valuation that conplies with the statute and allows the BAA to
determ ne an accurate val ue.

Case | aw, however, has not required the taxpayer to prove
an alternative valuation that conplies with statutory

requirenents. In Steanboat Ski & Resort Corp. v. Routt County

Board of Equalization, 23 P.3d 1258, 1260-61 (Col o. App. 2001),

the court of appeals upheld the BAA s valuation on the basis
that it correctly determ ned the county’s assessnent was
incorrect. The BAA rejected the taxpayer’s inconme approach as
too subjective, but neverthel ess reduced the county’s assessnent
by selecting a conparable sale presented, but not relied

exclusively on, by the BCE. 1d.; see also Lawence v. Bd. of

Equal i zati on, 989 P.2d 232 (Col o. App. 1999) (uphol di ng BAA

val uation determ nation that fell between valuations asserted by

parties).
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In addition, 501 South Cherry Joint Venture, 817 P.2d at

588, is directly contrary to the BOE' s position that a taxpayer
must establish an appropriate basis for an alternative

val uation. As noted above, in 501 South Cherry Joint Venture,

the court of appeals determ ned that the assessor and BAA fail ed
to conply with the statute. 1d. On this basis, it determ ned
that the taxpayer net the burden of proving incorrectness; the
court of appeals rejected both the taxpayer’s proposed nethod of
val uation and the proposed value. Id. at 588. As a result, it
remanded to the BCE for new proceedings and entry of a new
assessnment. Id. Inplicit in this renedy is the concl usion that
the taxpayer nmet his burden of proof, despite insufficient
evidence to value the property under the applicable statute, and
that the BAA therefore had the authority to order a new

determ nation. Likew se, in Sunbelt Service Corp., 802 P.2d at

1200-01, the court of appeals concluded that neither the BAA nor
t he assessor conplied with the statutory nandate. As a result,
the court of appeals renmanded to the BAA with authority to take
addi tional evidence if necessary in the event that the taxpayer
did not introduce evidence fromwhich the BAA coul d determ ne
value. 1d.

Further, taxpayer protest cases consistently turn on

whet her the taxpayer established that the county assessor or BAA

failed to conply with the statutory mandate, rather than whether
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t he taxpayer al so established an appropriate basis for an

alternative valuation. The court in Resolution Trust Corp., 860

P.2d at 1386, noted that a taxpayer who shows the assessor
failed to conply with statutory requirenents for cal cul ati ng
property tax assessnents neets the burden of proving

incorrectness. Consistent with Resolution Trust Corp., in

Honeywel | I nformati on Systens, 654 P.2d at 339-40, the taxpayer

prevail ed based on the conclusion that the assessnent inproperly
i ncl uded exenpt property, despite the fact that the taxpayer did
not denonstrate at the initial BAA proceeding the proper
percentage to be allocated for the exenpt property. In 501

South Cherry Joint Venture, 817 P.2d at 585-87, the court of

appeal s’ conclusion that the assessnent was incorrect turned on
t he taxpayer’s evidence that the assessor, and inplicitly the
BAA, erroneously allocated taxpayer’s inprovenents and erred in
the manner in which the val ue of taxpayer’s property was
determ ned. 1d. at 588.

In this regard, a taxpayer is entitled to relief by
denonstrating that the classification is incorrect. On this
showi ng, the BAA has the authority to order reclassification,
which ultimately requires reassessnment by the county. See

Gyurman, 851 P.2d at 309; Farny v. Bd. of Equalization, 985 P.2d

106, 109 (Colo. App. 1999). O, a taxpayer may prevail by

denonstrating that the assessor failed to consider all elenents
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of applicabl e approaches to appraisal. See Transanerican Realty

Corp. v. Cifton, 817 P.2d 1049, 1052-53 (Colo. App. 1991);

Maj estic, 30 Colo. App. at 567, 499 P.2d at 646. A taxpayer my
al so prevail where the assessor failed to properly consider a

factor relevant to val uati on. See Cherne v. Bd. of

Equal i zation, 885 P.2d at 260; Bd. of Assessnent Appeals v. Bd.

of Equalization, 743 P.2d at 446; City & County of Denver v. Bd.

of Assessnent Appeals, 848 P.2d at 361. Finally, a taxpayer nmay

show t hat an assessnent is incorrect where, as here, the county
failed to take into account relevant differences in the physical

characteristics of conparable properties. See generally ol den

Gate Dvlipnt. Co., 856 P.2d at 73; § 39-1-103(8)(a)(l).

Thus, relief is available regardl ess of whether the
t axpayer provides an appropriate valuation so long as the
t axpayer denonstrates that the assessnent is incorrect.

To the extent the BOE al so argues that the effect of
article X, section 20 is to require the taxpayer to denonstrate
an alternative valuation, we disagree. Article X, section 20
elimnates the presunption favoring a pending valuation in

property tax appeals.? See Colo. Const. art. X, § 20(8)(c); 8§

2In Podoll, we stated that the “assessor’s ascertai nment of the
val ue of property for taxation is presuned to be correct.” 935
P.2d at 18. W were not presented with the issue of whether or
how article X, section 20, affected the presunption favoring
official regularity. Thus, we nmerely stated the rule w thout
regard to article X, section 20.
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39-8-108(6), C R S. (2004); see also Russell, 941 P.2d at 263.

We agree with the court of appeals that article X, section 20
does not |ikew se address or nodify the taxpayer’s burden of
proof at a BAA proceeding. Sanpson, 80 P.3d at 862. I|nstead,
we have concluded that the relationship between the “rebuttable
presunption” and the burden of proof is sinply historical. W
view the presunption as otherwise irrelevant to this case.

By elimnating the presunption of correctness, article X
section 20 attenpts to put the taxpayer on equal footing with
the county. Under the BOE s approach, article X, section 20
woul d have the effect of changing the burden of proof from
denonstrating incorrectness to denonstrating an alternative
val uation, thereby inposing on the taxpayer a higher burden of
proof. The taxpayer who denonstrated incorrectness but failed
to produce an alternative valuation would be taxed based on the
incorrect valuation as a result of the presunption’s elimnation
under article X, section 20. W discern no reason to interpret
article X, section 20 as having the unintended effect of
i ncreasing the taxpayer’s burden of proof by requiring the
t axpayer to denonstrate an alternative valuation. Rather, the
elimnation of the presunption conports with the rule that a
t axpayer nust denonstrate that an assessnent is incorrect.

The BOE al so argues that this result is inconsistent with

appel | ate procedures because it would allow the taxpayer to
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undercut the BOE s val uation decision before the BOE has
i ntroduced any val uation evidence for the taxpayer to refute.
W di sagree.

The taxpayer has | ong had the burden of disproving the
assessnment w thout the BCE introduci ng valuation evidence. 1In
this regard, a taxpayer has al ways had the option of introducing
a county’s assessnent to provide the board with a context or to
draw conpari sons between the county’ s assessnent and the
statutory requirenents. As noted above, a taxpayer nay request
the assessor’s data. There is no reason this evidence could not
be presented in taxpayer’s case-in-chief under the current
statutory schene. Further, the county’ s assessnent nay be
admtted into evidence sonewhat informally, as it was in this
case, since it is known to all parties, readily avail able, and
central to the hearing. Therefore, we do not agree with the BOE
that the burden of proof announced here conflicts with appellate
procedures generally.

G ven our conclusion that the taxpayer’s burden is to prove
i ncorrectness, we recognize that the objective of determning a
property’s value will not always be acconplished at a BAA
hearing. While the BAA nenbers’ expertise enables themto
determ ne fromthe evidence presented by the taxpayer whether
the county’s valuation is incorrect, the taxpayer’s evidence may

or may not be sufficient to further establish the subject
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property’s value for tax purposes. Thus, the BAA may properly
remand the matter for an accurate assessnent by the county,
which is charged with the duty of assessing properties in
accordance with the statutory mandate in the first instance.

See 501 South Cherry Joint Venture, 817 P.2d at 587-88.

Wil e the burden of proving incorrectness may sonetines
result in a hearing where val ue cannot be determ ned, the burden
of proving incorrectness is consistent with and better serves
state constitutional requirenents. Although the narrow goal of
the BAA proceeding is to value the subject property, the broader
constitutional and statutory goal is to assess property at its
“actual value” and to pronote the principle of “equalized”
value. Permtting a denonstrably incorrect assessnent to stand
merely because a value could not be determ ned at the BAA
proceedi ng would be entirely contrary to the broader
constitutional goal of determ ning actual value and pronoting
equal i zed value. It is for this very reason that remand to the
BAA or BOE may be appropriate where necessary to determ ne an
accurate val ue.

Hence, consistent with our case |law, a taxpayer who neets
t he burden of denonstrating that an assessnent is incorrect need
not also show an alternative val uati on under the market approach

to prevail. Thus, we conclude a protesting taxpayer may prevail
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at a de novo BAA proceedi ng by denonstrating that an assessnent
IS incorrect.

Accordingly, we hold the court of appeals erred in
determ ning that a taxpayer in a BAA proceedi ng nust denonstrate
an alternative, reduced valuation of actual value under the
mar ket appr oach.

2. Valuation of Sanpson’s Property

We review BAA deci sions under the Adm nistrative Procedure

Act, section 24-4-106(11). See § 39-8-108(2), C R S. (2004);

Colo. Arlberg Cub, 762 P.2d at 149. It is the function of the

BAA, not the reviewing court, to weigh the evidence and resolve
any conflicts. [Id. at 151. A decision of the Board may be set
aside only if it is unsupported by conpetent evidence or if it
reflects a failure to abide by the statutory schene for

cal culating property tax assessnents. See id.; Leavell-R o

Grande Cent. Assoc., 753 P.2d at 799; 8§ 24-4-106(7), C. R S.

(2004).
There is sufficient evidence to support the BAA' s
concl usion that Sanpson satisfied his burden of proving the

assessnment was “incorrect.” See Steanboat Ski & Resort Corp.

23 P.3d at 1260 (determ nations regardi ng degree of
conparability of sale and adjustnents nmade are questions of fact

for the BAA to decide).
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The BAA specifically found, with record support, that the
assessor did not use appropriate conparable sales. Sanpson’s
home is located on a privately nmaintained road while the
conpar abl e sal es used by the BOE were newer and approxi mately 25
mles away. |In addition, the BAA found that there is a basis
for differences in value for nobile hones situated on per manent
foundati ons and nobil e honmes situated on non-permanent cinder
bl ock foundations |ike Sanpson’s. G ven the BAA s expertise, it

coul d determne—concl ude based on the evidence that a permanent

foundati on +A—+faet—increases the value of a nobile honme and
conclude—that the assessor’s office failed to conply with its
statutory mandate by failing to address all factors affecting
the valuations for nobile homes of this type. W agree, and
therefore reject the court of appeals’ conclusion that Sanpson
did not neet his burden of proof in the BAA proceedi ng.
Sanpson, 80 P.3d at 863.

The BAA al so found that Sanpson did not present conparable
sales to support an alternative evaluation. It concluded that
any adjustnent nmade to the BOE's sales for factors affecting the
val ue woul d be inaccurate. As a result, it was presented with
insufficient data to derive adjustnent cal culations. Therefore,
the BAA used the initial valuation of the assessor, which was

not contested by Sanpson.
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Where the taxpayer satisfies his burden of proving the
assessnment incorrect, but does not present an alternative
eval uation, the proper renedy is to remand for a new assessnent.

See 501 South Cherry Joint Venture, 817 P.2d at 587-88; County

Bd. of Equalization, 743 P.2d at 447. Nonetheless, it is

appropriate to reinstate a previous evaluation, and the
resulting assessnent, if the parties agree that a previous
evaluation is acceptable. Although Sanpson did not oppose the
initial assessnent, it is not clear fromthe record before us
whet her the BOE agrees that the initial valuation is acceptable.
I11. Conclusion

Accordingly, we reverse the judgnment of the court of

appeal s and remand with directions to conduct further

proceedi ngs consistent with this opinion.
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