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In these consolidated cases, petitioners challenge the
court of appeals ruling that section 8-42-105(4), C R S. (2004)
of the Workers’ Conpensation Act of Col orado serves as an
absolute bar to tenporary total disability (TTD) wage | oss
benefits when an injured enployee is responsible for term nation
of nodified enploynent. In one case, the petitioner voluntarily
left nodified enploynent and in the other, the petitioner was
termnated for cause. After |eaving nodified enploynent, both
petitioners subsequently experienced a worsening of their work-
related injuries.

The Suprene Court holds that the CGeneral Assenbly did not
intend to forecl ose worsening condition wage | oss benefits when
it enacted section 8-42-105(4); rather, it intended to preclude

TTD benefits when the voluntary or for-cause term nation of the
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nmodi fi ed enpl oynent causes the wage | oss. Accordingly, the
Suprene Court reverses the judgnents of the court of appeals,
uphol ds the Industrial CaimAppeals Ofice (ICAO rulings, and
remands the cases for further proceedings consistent with this

opi ni on.
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In these workers’ conpensation cases, we address two
certiorari issues involving tenporary total disability (TTD)
benefit provisions in section 8-42-105(4) of the Wrkers’
Conmpensation Act of Col orado, 88 8-40-101 to 8-47-209, C R S
(2004) (“Act”).! At issue are conpeting constructions of this
section by the Industrial C aimAppeals Ofice (I1CAO and the
Col orado Court of Appeals.

The statute recites that, “[i]n cases where it is

determ ned that a tenporarily disabled enpl oyee is responsible

for termnation of enployment, the resulting wage | oss shall not

be attributable to the on-the-job injury.” 8§ 8-42-105(4),
C.R S. (2004) (enphasi s added).

This provision applies to enployee TTD clains made after an
injured worker returns to nodified enploynment and subsequently

quits the enploynent or is fired for cause.?

! The issue presented by Petitioners Anderson and | CAO is:
Whet her the court of appeals erred when it construed
section 8-42-105(4) as permanently barring clai mants
who are responsible for their separation from
enpl oynment fromrecei pt of tenporary disability
benefits when their conditions attributable to work-
related injuries worsen.

The i ssue presented by Petitioners Krause and | CAO is:

Whet her a tenporarily totally disabled enpl oyee

medi cal | y i ncapabl e of earning any wages from any
enpl oyer is disqualified fromreceiving tenporary
total disability benefits by operation of sections 8-
42-105(4) and 8-42-103(1)(g), 3 CR S. 2003.

The identical provision also appears in section 8-42-103(1)(9)

dealing with disability indemity; our analysis of the General

Assenbly’s intent applies to this section as well.

2
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The | CAO construed section 8-42-105(4) as barring TTD wage
| oss clainms when the voluntary or for-cause term nation of the
nodi fi ed enpl oynent causes the wage | oss, but not when the
wor seni ng of a prior work-related injury causes the wage | oss.

The court of appeals construed this provision as an
absolute bar to all subsequent TTD cl ains involving the enpl oyer
and the enployee. Accordingly, it ordered denial of the
wor sening condition TTD benefits to the enpl oyees in the two

cases before us, Longnont Toyota v. Indus. Cl aimAppeals Ofice,

85 P.3d 548 (Col o. App. 2003) (“Longnont Toyota”) and Sorter

Constr. Inc. v. Indus. CaimAppeals Ofice, No. 03CA0279, slip

op. (Colo. App., Dec. 18, 2003) (not selected for official

publication) (“Sorter Construction”).

We agree with the | CAO and reverse the judgnents of the
court of appeals. W hold that section 8-42-105(4) bars TTD
wage | oss clainms when the voluntary or for-cause term nation of
the nodified enpl oynent causes the wage | oss, but not when the
wor seni ng of a prior work-related injury causes the wage | oss.

l.

A. Longnont Toyota

Longnmont Toyota involves a workers’ conpensation claimfor

a worsened condition that arose subsequent to claimant’s
voluntary resignation fromthe injury-rel ated enpl oynment.

Cl ai mant, Andrew Anderson, sustained a | owback injury on June



5, 2000 whil e enployed as a nechanic at Longnont Toyota, |nc.
He was restricted fromwork by his authorized physician and
returned to nodified |light duty at Longnont Toyota with ful
salary on July 26, 2000. Shortly afterwards, Anderson had a
di spute with his enployer and voluntarily resigned.

One week | ater, Anderson obtained enployment with Century
Chevrol et under the sane restrictions to which he was subject at
Longnont Toyota. He perforned his duties until Septenber 13,
2000 when his condition worsened. Anderson saw an authorized
physi ci an who increased his physical restrictions to “seated
position only with no bending, twisting or lifting activities.”
Because a nmechanic cannot performhis job in this manner,
Anderson could no |l onger continue his job at Century Chevrolet.
He resigned and sought tenporary total disability benefits from
Longnmont Toyota conmenci ng Septenber 13, 2000. Although the
doctor concl uded Anderson woul d not have been able to work at
nodi fi ed enpl oynent had he still been at Longnont Toyot a,
Longnont Toyota refused to pay for TTD benefits or nedi cal
treat nent.

Foll owi ng an evidentiary hearing, the Adm nistrative Law
Judge (ALJ) determ ned that Anderson was responsible for
term nating his Longnont Toyota enpl oynent; his worsened
condition was due to the natural progression of his industrial

injury incurred at Longnont Toyota; and there was no intervening



cause of the back pain. Despite the relationship between the
back pain and the original injury, the ALJ ruled that Anderson’s
resignation from Longnont Toyota was a volitional act that
severed the causal relationship between his wage | oss and the
work injury. The ALJ found section 82-42-105(4) barred himfrom
receiving TTD benefits for the worsening condition.

On review, the | CAO concl uded that the ALJ had m sconstrued
section 8-42-105(4) as a pernmanent bar to all tenporary
disability benefits where the claimant is determ ned to be
“responsi ble” for the | oss of enploynent. Determning that
Anderson’s wage | oss after Septenber 13, 2000 resulted fromhis
wor sened condition, not his voluntary resignation from Longnont
Toyota, the I CAO held that the petitioner could claimTTD
benefits.

Longnmont Toyota appealed the 1CAOruling to the court of
appeals. The court of appeals held that “8 8-42-105(4) is to be
construed as a permanent bar to receipt of tenporary disability
benefits when a claimant is responsible for his or her
separation fromenpl oynent and the separation is for causes
wi thin the enpl oyee’s control, but unrelated to the industri al

injury.” Longnont Toyota, 85 P.3d at 551. Anderson and the

|CAO then filed their certiorari petitions.



B. Sorter Construction

Sorter Construction involves a workers’ conpensation claim

for a worsened condition that arose after claimant’s term nation
for cause. Tinothy Krause was working for Sorter Construction
when he sustained a work-related injury. The conpany offered

hi m nodi fi ed duties, which he perforned until February 22, 2002
when he wal ked off the job follow ng a heated argunent with his
supervisor. Sorter Construction term nated Krause | ater that
day for failing to obey instructions. On March 27, 2002, Krause
underwent surgery to treat the work-related injury. As a result
of this surgery, he was nedically restricted fromreturning to
al I work.

When Krause sought TTD benefits, Sorter Construction
asserted that section 8-42-105(4) prevented Krause from
receiving benefits because it had term nated himfor cause. The
ALJ and the | CAO reasoned that the wage loss did not result from
the enpl oyee’s term nation of enploynent; rather, his worsened
condition resulted fromthe prior industrial injury at Sorter
Construction and the wage | oss woul d have occurred whet her or
not Krause was responsible for termnating the enpl oynent.

Rel ying on Longnont Toyota, the court of appeals again

ruled that section 8-42-105(4) is an absolute bar to any
subsequent claim including a worsening condition claim As

wi th Longnont Toyota, the court of appeals set aside the | CAO




order and remanded the case for the ALJ's entry of a new order
denying claimant TTD benefits. W granted the |ICAO s and
Krause’'s petitions for certiorari.
.
We hold that section 8-42-105(4) bars TTD wage | oss cl ai ns
when the voluntary or for-cause term nation of the nodified
enpl oynent causes the wage | oss, but not when the worsening of a
prior work-related injury incurred during that enpl oynent causes
t he wage | oss.
A. Standard of Review and Statutory Construction
The proper construction of section 8-42-105 of the Act is a
guestion of |aw we review de novo. In conducting our analysis,
we give considerable weight to an agency’s interpretation of its
own enabling statute, but we are not bound by the agency’s |egal

interpretations. Colorado Dep’'t of Labor and Enpl oynent v.

Esser, 30 P.3d 189, 193 (Col o. 2001).
Qur duty is to effectuate the intent and purpose of the

General Assenbly. Weld County School Dist. RE-12 v. Byner, 955

P.2d 550, 554 (Colo. 1998). W apply the plain and ordinary

meani ng of the statute, if clear. Davison v. Indus. Caim

Appeals Ofice, 84 P.3d 1023, 1029 (Col o. 2004); see also Vigi

v. Franklin, No. 03SC479, slip op. at 11-12 (Col o. Nov. 30,

2004). If the statutory provision is unclear, we look to a

variety of sources of legislative intent, including the object
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the legislature sought to obtain by the enactnent, the
ci rcunst ances under which it was adopted, and the consequences
of a particular construction. § 2-4-203(1), C R S. (2004);
Byner, 955 P.2d at 554.

In construing provisions of the Act, we read the statute as
a whole and, if possible, construe its terns harnoniously,
reconciling conflicts where necessary. Esser, 30 P.3d at 195.
| f the wording of the statutory provision is anbi guous, we
exam ne the inpacts of alternative constructions and presune
that the CGeneral Assenbly intended a just and reasonable result.
Bymer, 955 P.2d at 554. W consider the Act’'s legislative

policy declaration, Muuntain Gty Meat Co. v. QOgueda, 919 P.2d

246, 252 (Colo. 1996), and the legislative history acconpanying

the provision s enactnent, Bynmer, 955 P.2d at 554.

As a general principle, workers’ conpensation benefits
are designed to prevent destitution of an injured worker.

Arthur Larson, 1 Larson’s Wrkers’ Conpensation Law, § 1.02

(2004). Colorado’s Act is based on a nmutual renunciation
of common | aw rights and defenses by enpl oyers and

enpl oyees alike; the General Assenbly intends the “quick

and efficient delivery of disability and nedi cal benefits
to injured workers at a reasonable cost to enpl oyers,

W thout the necessity of any litigation. . . .” 8§ 8-40-

102(1), C. R S. (2004).
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An essential conponent of the injured enpl oyee conpensation
design, TTD benefits exist to help offset |ost wages when the
enpl oyee cannot work due to the injury. 8 8-42-105, CR S.
(2004). An enployee is eligible for TTD benefits if: (1) the
injury or occupational disease causes disability; (2) the
i njured enpl oyee | eaves work as a result of the injury; and (3)
the tenporary disability is total and |asts nore than three
regul ar working days’. 88 8-42-103(1)(a),(b), 8-42-105(1),

C. RS (2004); PDM Mol ding, Inc. v. Stanberg, 898 P.2d 542, 546

(Col 0. 1995).

The injured enpl oyee receives TTD benefits until one of the
foll ow ng events occurs: 1) claimant reaches maxi num nedi cal
i nprovenent; 2) claimant returns to regular or nodified
enpl oynment; 3) claimant is nedically released to regul ar
enpl oynment; or 4) claimant is nedically released to nodified
enpl oynent and fails to begin such enploynent. § 8-42-
105(3)(a)-(d), CRS. (2004). Thus, a goal of the TTD
provisions is to return enployees to work through the avenue of
nmodi fied enploynent if avail abl e—subj ect to whatever nedical
restrictions are appropriate.

The General Assenbly enacted section 8-42-105(4) to address
situations where an injured worker returns to nodified

enpl oynent, then | eaves that enploynent voluntarily or is

12



termnated for cause and, as a result, suffers wage |oss. The
Ceneral Assenbly adopted this provision in 1999.

Agreeing with the | CAO and the court of appeals that this
provi sion is unclear and anbi guous, we proceed wth our
anal ysi s.

B. Section 8-42-105(4)

The | CAO focused on the phrase “resulting wage | 0ss” in
section 8-42-105(4): “[i]n cases where it is determ ned that a
tenporarily disabl ed enpl oyee is responsible for term nation of
enpl oynment, the resulting wage | oss shall not be attributable to

the on-the-job injury.” Anderson v. Longnont Toyota, Inc., WC

4- 465-839 (I CAO Feb. 13, 2001). Pointing out the phrase’s
semanti ¢ connection between the enployee’s term nation and | oss
of wages caused thereby, it reasoned that the General Assenbly
did not intend to bar worsening condition TTD benefits; if so,
it would have clearly stated that “no subsequent wage | oss could
be attributed to the on-the-job injury.” Id.?3

Overruling the 1CAO by its alternative construction of the
statute, the court of appeals cited the dictionary definition of
“resulting” as neaning “sonmething that results as a consequence,

effect, issue, or conclusion.” Longnont Toyota, 85 P.2d at 550

3 The 1CAO reached a simlar conclusion in a series of cases
foll ow ng Anderson, including: Lovato v. Cathedral of the
Sacred Heart, WC. No. 4-463-726 (May 13, 2002); Selvage v.
Terrace Gardens, WC. No. 4-486-812 (Septenber 23, 2002); Tayl or
v. Backwood Video, WC No. 4-501-466 (January 16, 2003).
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(quoting Webster’s Third New International Dictionary 1937
(1969)). Reasoning that this definition “enconpasses both
direct and indirect consequences, and in this context, the word
can plausibly be interpreted either narromy to nean a wage | oss
that occurs imedi ately following a separation for cause, or
broadly to nmean any subsequent wage | oss,” the court found the
word “resulting” in the statutory phrase to be anbi guous. I|d.
The court of appeals concluded that the sponsoring

| egislators “expressed a clear intent to overrule PDM Ml di ng

and conpletely cut off tenporary benefits whenever an injured
wor ker is responsible for separation fromthe enpl oynent where

the injury occurred, regardl ess of the consequences that

followed.” 1d. at 551. (enphasis added). It held that the

termnation statutes are “to be construed as a pernanent bar to
recei pt of tenporary disability benefits when a clainmant is
responsi ble for his or her separation from enploynent and the
separation is for causes within the enployee’' s control, but
unrel ated to the industrial injury.” Id.

In addressing the legislature’s intent, the court of

appeal s turned to Monfort v. Husson, 725 P.2d 67 (Col o. App.

1986), and the introduction of enployee fault for job
termnation in ascertaining eligibility for benefits. The issue
in Monfort was whether an injured enpl oyee who “has not reached

maxi mum nmedi cal inprovenent, and is termnated fromthe

14



enpl oynent out of which the injury arose, is eligible to receive
tenporary partial disability benefits during subsequent periods
of wage loss.” 725 P.2d at 69. Under the facts of that case,
the court of appeals enunciated a legal rule that “the issue of
fault with reference to termnation is the dispositive
consideration.” Id.

As it turned out, the claimant in Monfort proved that he
was not term nated due to m sconduct and that he had “difficulty
obt ai ni ng even substandard enpl oynent whi ch woul d accommbdat e
his physical restrictions,” id. at 70, so the court of appeals
proceeded to hold in favor of the claimant. It concl uded that
the reduced wage at the subsequent enployer was attributable to
the industrial injury, and claimant was entitled to workers’
conpensation benefits for the period followng termnation. I|d.

Nevert hel ess, the Monfort decision introduced the issue of
fault for the termnation as a basis for denying workers’

conpensation benefits. Taking apparent issue with the court of

appeals fault analysis, we held in PDM Mol ding “that if a work

related injury contributes to sonme degree to a claimant’s | oss
of wages, the claimant is eligible for tenporary total
disability benefits pursuant to section 8-42-105."” 898 P.2d at
548. As the legislative history to section 8-42-105(4)

denonstrates, this statenment caused concern anong enpl oyers,

15



their insurers, and nenbers of the General Assenbly that we had
created a “loophole” pronoting illegitimte clains.

We acknow edge that the 1999 | egislative debate surroundi ng
enact ment of section 8-42-105(4) was concerned with the point

t hat PDM Mbl di ng had opened the door to rewardi ng enpl oyees for

causi ng wor kpl ace di sruptions, or wal king off the job, and then
bei ng conpensated for wage |l oss in doing so. Neverthel ess,
contrary to the court of appeals conclusion that the CGeneral
Assenbly clearly intended an absolute bar to all subsequent TTD
benefits involving that enployer, the debate actually
denonstrates the General Assenbly’s intent not to bar the
enpl oyee’ s subsequent worsening condition claim

Representative Berry, a sponsor, stated the bill’'s sole
purpose was “to clarify that tenporary total disability is for
when you're off work and injured, and it’s not for any other
reason.” Transcript of Hearings on House Bill 99-1105 before
the House Business Affairs and Labor Conmittee, 62" General
Assenbly, 1°' Sess. (Jan. 14, 1999 and Jan. 25, 1999) and the
Senate State Affairs Committee, 62" General Assenbly, 1% Sess
(Feb. 22, 1999 and Mar. 15, 1999) at 2 (statenent of

Representative Berry) (hereinafter “Transcript of Hearings”).*

* This transcript of the recorded hearings was prepared by
Bur nham Court Reporting and is attached to Longnont Toyota’'s
Answer Brief to this Court.
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Representative Berry then turned to testinony by supporters

of the bill. They said it would remedy situations in which

enpl oyees: (1) were fired fromthe nodified enpl oynent because
of inappropriate or unlawful behavior such as assaulting a
supervi sor, drinking on the job, or failing to report to work,
or (2) left nodified enploynent for other job opportunities or
because they did not want to work. For exanple, supporters of
the bill made the follow ng statenents:

Typically, we see these cases in situations where
an enpl oyee has returned to nodified work, the
enpl oyer is accommodating restrictions, and then the
enpl oyee | eaves for reasons that are very often the
enpl oyee’s own fault; not always, but al nost al ways
t he enpl oyees own fault.

W’ ve seen cases, for exanple, where an enpl oyee
was di scharged for drinking on the job and then went
and received TTD or wage | oss benefits fromthe ALJ,
the Adm ni strative Law Judge, and didn't even have to
show a job search follow ng her discharge.

She sinply went in, proved to the ALJ that she
had restrictions--and, of course, everyone in this
situation, doing nodified work, has restrictions.

She was fired for drinking on the job. That was
apparently irrelevant to the ALJ, and she was awarded
benefits. This is the sort of problemwe want to
solve. We think this bill wll solve it.

It [ PDM Mol di ng] has been applied in simlar
cases where, for exanple, the enpl oyee was fired for
assaulting a supervisor. It was applied in one case
where the claimant was returned to nodified wrk, and
then a co-enpl oyee apparently tipped off the enpl oyer
that the claimnt was not authorized to work in this
country, that he had falsified his work docunents at
hi s hiring.

The enpl oyer | ooked into that and told the
enpl oyee that he was tenporarily suspended. He could
return to the job if he brought work authorization,
valid work authorization. And he sinply left, he
never returned. And then showed up in the hearing

17



room made a claimfor tenporary total disability
benefits, received those benefits, and once again,
never had to show a job search follow ng his

di schar ge.
We think these are the sort of cases that this
will correct.

Transcri pt of Hearings at 22-23 (statenment of Curt
Ki rsksium Attorney, Colorado Conpensation |nsurance
Aut hority).

So what the bill does is to basically get back,
think, to the fundanentals of what the Wrkers’ Conp
systemis neant to be and to say that you're entitled
to tenporary disability benefits if the only reason
that you are unable to work is because of your on-the-
job injury, not because of the fact that you want to
retire or take a sabbatical or that you were, in fact,
brought back to the job site and were fired for sone
ot her reason unrelated to your on-the-job injury.

Transcri pt of Hearings at 5-6 (statement of John Berry,
Wor kers’ Conpensation Coalition).

Supporters of the bill enphasized the unfair burden placed
on enployers in such situations. First, enployers absorb the
cost of losing a productive worker to the injury. Second,
enpl oyers assune the cost of developing “return to work”
prograns that allow the TTD enpl oyee to perform nodified work
while earning the pre-injury wage. Then the “costs of that TTD
are added to the enployer’s premum. . . so the enployer ends

up paying both the initial prem um because of the TTD and the

cost of a ‘return to work program’” Transcript of Hearings at
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31 (statenent of Curt Kirkscium Attorney, Colorado Conpensation
| nsurance Authority).

Significantly, on the one occasi on worsening condition
clainms came up during the debate, a supporter of the bil
assured legislators that the bill left in place the process for
identifying and conpensati ng an enpl oyee’ s subsequent worseni ng
condition claimfollow ng job term nation:

One other point that | don’'t think anyone has

made is that if soneone is term nated and their

condi ti on worsened, they can go back to the doctor.

And maybe their restrictions are nodified, and they

woul d then be able to get tenporary disability again.

It’s not going to be (inaudible) forever.

Transcri pt of Hearings at 37 (statenent of Lynn Lyon,
Col orado Conpensation I nsurance Authority).
| think it’'s inportant to keep in mnd that it

has to be approved by the doctor. So if they get

worse or they just can’t do the job that the enpl oyer

offered, then there is recourse there. W’re not just

trying to cut people off cold without any benefits.

This is for people who can actually, nedically do sone

type of work.

Transcri pt of Hearings at 38 (statenent of Lynn Lyon,
Col orado (i naudible) Insurance Associ ation).

Thi s assurance that worsening condition conpensation woul d
not be jeopardi zed by passage of the bill occurred in the
context of questions by |egislators about the ramfications of

passing the bill, and is particularly significant when paired

Wi th Representative Berry' s statenent, as sponsor, that the
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bill’s purpose was “to clarify that tenporary total disability
is for when you' re off work and injured, and it’s not for any
ot her purpose.” Transcript of Hearings at 2.

Authority to reopen a workers’ conpensation award for a
change of condition, including a worsening condition, is

contained in section 8-43-303, CR S. (2004). El Paso County

Dep’t of Social Servs. v. Donn, 865 P.2d 877, 879 (Col o. App.

1993). The intent of the reopening provision is to provide a
remedy to enpl oyees who are entitled to additional award of

benefits, whether nedical or disability. Cordova v. I|ndus.

Cl aim Appeals Ofice, 55 P.3d 186, 189 (Col o. App. 2002).

Change of condition refers to a change in the condition of
the original conpensable injury or to a change in a claimant’s
physi cal or nental condition that can be causally connected to

the original conpensable injury. Chavez v. Indus. Conmin, 714

P.2d 1328, 1330 (Col o. App. 1985). A clainmant has the burden of
proof in seeking to reopen a claimfor a worsened condition.

Ri chards v. Indus. O aim Appeals Ofice, 996 P.2d 756, 758

(Col 0. App. 2000).
The exi stence of this discretionary authority to reopen an
award, within the prescribed statutory period, has |ong been a

feature of Colorado’'s statutory design. See G aden Coal Conpany

v. Yturralde, 328 P.2d 105, 111 (Colo. 1958). When the GCeneral

Assenbly chooses to legislate, it is presuned to be aware of its
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own enactnents and existing case |aw precedent. Vigil, slip op.
at 13.

Had the General Assenbly intended to nodify the reopening
provi sions of section 8-43-303 when it adopted section 8-42-
105(4), it would have expressed such an intent in the statutory
| anguage it chose to utilize, or the legislative history, or
both. In neither do we find the legislature’s intent to repeal
or nodify the CAO s renedial authority to reopen workers’
conpensation awards, as it did in the two cases before us.

In summary, we conclude that the General Assenbly intended
section 8-42-105(4) to weed out wage | oss clains subsequent to
voluntary or for-cause term nation of nodified enploynent that
do not involve a worsened condition.

C. Application to this Case

In Iight of the General Assenbly’s 1999 debate and the
remedi al purposes of the Wrkers’ Conpensation Act, the | CAO
correctly construed section 8-42-105(4) as not barring the
wor sening condition clains at issue in the two cases before us,
even though one of the enployees voluntarily left the nodified
enpl oynent and the other was fired for cause. The court of
appeal s construction of this statutory provision is contrary to
the presunption that the General Assenbly intended a just and
reasonable result and is overly broad in light of the

provision's |egislative history.
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Wor kers’ conpensation | aws establish the scope and extent
of liability. See Larson, supra, 8§ 1.02, 1.03. The
| egi slation protects both the enployer’s interest in mnimzing
financial risk as well as the injured enployee’ s interest in
equi tabl e conpensation. As the | CAO found, there is no dispute
in these cases that the clainmants were physically capabl e of
perform ng nodi fied enpl oynment when they term nated their
injury-related enploynent. Subsequent to term nation, Anderson
engaged in nodified work with another enployer. However, a
wor sened condition rendered himunable to performthe job.
Simlarly, after he left the nodified enploynent, Krause
experienced a worsened condition that required surgery and
prevented himfromreturning to any work. In both situations,
because the worsened condition and not the term nation of
enpl oynent caused the wage | osses, the | CAO concl uded the
claimants were entitled to TTD benefits.

In reviewng the adm nistrative agency’s interpretation of
its own enabling statute, we give considerable weight to the
agency’s construction of the statute while reviewng it de novo.
Davi dson, 84 P.3d at 1023. Here, the | CAO decisions are in
accord with the legislative history and stated purposes of the
Wor ker’s Conpensation Act to assure “the quick and efficient
delivery of disability and nedical benefits to injured workers.”

§ 8-40-102(1), C. R S. (2004).
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Inits brief to this court, the | CAO observes that “[t]he
practical effect of the Court of Appeals decision is that once
an enployee is injured, he or she may not |eave enploynent with
t hat enpl oyer without the risk of forever losing disability
benefits if the injury worsens.” W agree. The court of
appeal s construction of the statute would not only deprive these
two enpl oyees of benefits they are entitled to receive under the
act, it would also have the effect of freezing the job market by
penal i zi ng enpl oyees for seeking to inprove their job situation
by working for another enployer, noving out of town, or
shortening their work hours because of familial considerations.®
The CGeneral Assenbly did not intend such a result; it was
concerned about abuse of the nodified enploynment and injury
conpensation goals of the act, not with intimdating enpl oyees
into staying at their present enpl oynent.

[T,

Accordingly, we reverse the judgnents of the court of
appeal s and uphold the CAO rulings. W remand these cases for
further proceedi ngs consistent wth this opinion.

JUSTI CE COATS di ssents.

® The court of appeals held that section 8-42-105(4) “is to be
construed as a permanent bar to receipt of tenporary disability
benefits when a claimant is responsible for his or her
separation fromenpl oynent and the separation is for causes

wi thin the enpl oyee’s control, but unrelated to the industri al
injury.” Longnont Toyota, 85 P.3d at 551.
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JUSTI CE CQOATS, dissenting.

Unlike the majority, | do not believe the history of
sections 8-42-103(1)(g) and -105(4), C R S. (2004), suggests,
even renotely, a legislative intent to require the paynent of
TTD benefits, by former enployers, for work-related injuries
that only becone disabling after the enpl oyee has chosen to quit
his job. Perhaps even nore inportantly, however, | do not
believe the | anguage of the statute itself admts of any such
construction. And while | wholly agree with the court of
appeal s that these provisions were enacted for the express

pur pose of overturning our holding in PDM Mol ding, ® | do not

understand our holding in that case, even if (as now appears to
be the case) the legislature was unsuccessful in overturning it,
to sanction the majority’ s action today. Wether one finds the
court’s policy justification convincing or not, it clearly
endorses a view of workers’ conpensation, as a species of social
i nsurance, that | believe was never intended by the General
Assenbl y.

The single sentence, added in two separate locations in the

wake of PDM Mol ding, is sinple enough: “In cases where it is

determ ned that a tenporarily disabled enpl oyee is responsible
for termnation of enployment, the resulting wage | oss shall not

be attributable to the on-the-job injury.” 88 8-42-103(1)(9)

°® PDM Mol ding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).




and -105(4). Fromits context and timng, and testinony at the
heari ngs, the anmendnent was clearly designed to address the

hol di ng of PDM Mol ding — that despite quitting or being fired

for cause, an enpl oyee was nevertheless entitled to disability
benefits, as long as a job-related injury was at |east a
contributing factor in his term nation and consequent | oss of

wages. See PDM Mol ding, 898 P.2d at 547. By contrast with our

hol di ng, the statute now nmandates that if an enployee is found
responsible for his own term nation, the wage | oss resulting
fromthat term nation cannot be attributed to a prior injury,
regardl ess of any role that injury may have al so pl ayed.
Notw t hstanding the majority’ s declaration of anbiguity,
the words “resulting wage |loss,” which follow imediately after
“termnation of enploynent,” can only refer to the | oss of wages
suffered upon termnation “fromthe enploynment out of which the
injury arises,” id., not a subsequent term nation fromlater
enpl oynent. \Whatever the cause of the enployee's termnation —
a factual matter to be resolved in each case — the wage loss to
which the statute refers is unanbi guous. |If the enployee is
responsible for his owmn term nation fromthe enpl oynent out of
which his injury arises, his resulting wage | oss can no nore be
attributed to a subsequent worsening of his condition than to

his on-the-job injury in the first instance. Despite the

contrived reading of the ICAOto the contrary, see maj. op. at



9, the language of the statute sinply does not permt an
exception for a wage | oss that “woul d have occurred,” whether or
not the enployee voluntarily quit or was at fault. \Whether
t hose voting for the anmendnent envisioned fact scenarios |ike
t hose before the court today or not, the amendnent coul d not
nore clearly express a legislative intent that responsibility
for one’s own term nation be dispositive of the cause of his
resul ti ng wage | oss.

Even if the | anguage of the anmendnent actually were
anbi guous and coul d be construed to permt an exception for
wor seni ng conditions, no |legislative history suggests an intent
to create such an exception. As the majority points out, the
subj ect of worsening condition clains canme up only once during
hearings on the bill, maj. op. at 19, and the short comment
quoted by the majority, froma representative of an entity
supporting passage of the bill, apparently addressed itself only
to the procedure for reopening an award, rather than the cause
of a wage | oss suffered upon term nation for which the enpl oyee
was responsible. In any event, a |lone comment, nmade during a
commttee hearing, by a supporter rather than a drafter,
sponsor, or even legislator voting on the bill, does not
| egi sl ative history nmake. On the contrary, the only neani ngful
| egislative history of these anmendnents — the clear notivation

to overturn a particular court ruling and the nature of the



ruling to be overturned — denonstrates a legislative intent to
end the practice of further case-by-case inquiry into
contributing factors, once an enployee’s responsibility for his
own term nation has been established.

It is hardly surprising, however, that discussion of a bill

openly designed to overturn the holding of PDM Ml di ng woul d not

address wage | oss from a subsequent enpl oyer because even PDM
Mol di ng never recogni zed an entitlenent to benefits as a result
of an enpl oyee’s incapacity to find or keep enploynent from a
di fferent enployer. To have done so, as the majority does

t oday, woul d have anmobunted to a substantial (if subtle)
departure fromthe phil osophy of our workers’ conpensation
schenme. Rather than a system of conpensation for enployees who
beconme unable to performwork for their enployer as the result
of on-the-job injuries, the schene is converted into one in

whi ch an enpl oyer takes on the obligation of insuring that his
enpl oyees will not lose their ability to earn a conparabl e wage
in the work force generally, as the result of on-the-job injury.
If it were not already clear, | believe these anendnents
denonstrate an incontrovertible |legislative intent that an
enployer in this jurisdiction not be required to bear the risk
that forner enployees who have voluntarily left his enploy in
search of better opportunities nay, at sone point in tine, be

adm nistratively determned to be incapable, as the result of a



previ ous on-the-job injury, of finding or keeping conparabl e-
payi ng enpl oynent with anot her enpl oyer.

Notw t hstanding the majority’s paean to |egislative intent,
whenever a straightforward interpretation of words chosen by the
legislature itself is rejected on the grounds that it “is
contrary to the presunption that the CGeneral Assenbly intended a
just and reasonable result,” maj. op. at 21, one nust at | east
guestion whether it is actually the intent of the legislature
bei ng di scovered. Because | do not believe the words of the
amendnent admt of the construction given themby the majority,
or that legislative history would support such a construction if

they did, | respectfully dissent.



