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No. 03SC439, In re the Marriage of Malwtz — Personal Jurisdiction
under Colorado’s Uniforminterstate Fam |y Support Act

Susan Malwi tz appeals the court of appeals ruling that the
trial court |acked personal jurisdiction over her non-resident
husband, the Defendant, in an action for dissolution of marriage
and child support. Mlwtz argues that the Defendant’s acts or
directives caused her to nove to Col orado, where she gave birth to
the Defendant’s child. Therefore, Malwtz contends, the trial
court properly exercised personal jurisdiction over the Defendant
pursuant to Colorado’'s Uniformlinterstate Fam |y Support Act
(U FSA), 14-5-201(5), 5 C.R S. (2003).

The Suprenme Court reverses and remands, holding that the
Def endant was subject to the personal jurisdiction of the trial
court. First, the trial court had statutory authority. U FSA, the
| ong arm statute, extends personal jurisdiction over a nonresident
in section 14-5-201(5) if “[t]he child resides in this state as a
result of the acts or directives of the individual.” The

Def endant engaged in a course of conduct designed to terrorize


http://www.courts.state.co.us/supct/supctcaseannct
http://www.cobar.org.

Malwitz and her famly, essentially forcing Malwitz to seek safety
in Colorado. These acts caused Malwi tz, her daughter, and,
ultimately, the Defendant’s child to reside in Colorado within the
meani ng of the | ong-arm provision of U FSA

Second, the trial court’s exercise of jurisdiction over the
Def endant was consistent with the guarantees of due process. By
abusi ng and harassing Malwitz, effectively forcing his wife to
Col orado where she and the Defendant’s child becane dependent on
public assistance, the Defendant established m ni num contacts and
caused inportant consequences in Col orado, thereby creating a
substantial connection between hinself and Col orado. The
Def endant shoul d have expected Malwitz to flee to Colorado in
particul ar because he knew that Col orado was the only place where
she had famly ties and, therefore, should have foreseen the
possibility of litigation in this forum |In addition, the
exerci se of personal jurisdiction conports with traditiona
notions of fair play and substantial justice, in light of the
mani fest interests of Malwitz and her child, the state of

Col orado, and the interstate justice systemas a whol e.
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Susan Malwitz appeals a ruling by the court of appeals
reversing the trial court’s finding that it had personal
jurisdiction over her non-resident husband, Reginald Parr (the
“Defendant”), in an action for dissolution of marriage and child

support. In re the Marriage of Malwtz, 81 P.3d 1076 (Col o.

App. 2003). Because we conclude that the trial court possessed
both statutory and constitutional authority to exercise
jurisdiction over the Defendant, we reverse the court of appeals
and remand for further proceedings consistent with this opinion.
| . Facts and Proceedi ngs Bel ow

In April 2000, Malwitz petitioned the Pueblo County
District Court for dissolution of marriage, seeking orders
regardi ng parental responsibilities, child support, maintenance,
and division of property and debts. After being personally
served in Texas, the Defendant filed a notion to dismss for
| ack of personal jurisdiction. At the trial court’s hearing on
the personal jurisdiction issue, Malwitz and her father
testified regarding the Defendant’s history of abuse and
harassnment, as well as her know edge of the Defendant’s prior
conviction for “terroristic threats against one of his ex's and
attenpted ki dnappi ng agai nst his ot her daughter.”

Malwitz and her father testified to the follow ng course of
events. Malwitz and the Defendant were married in Texas, by

operation of common | aw, in Novenber 1997. Throughout the



course of their marriage, the Defendant, whom Malwitz knew to be
involved in a gang, abused Malwtz both nentally and physically.
For exanple, in March 1998, when Malwitz attenpted to | eave the
Def endant, he had a friend step on Malwitz’s head while the
Def endant kicked Malwitz in the face. A few nonths |ater, when
Malwtz confronted the Defendant with her suspicions that he was
sexual |y abusi ng her daughter froma previous relationship, the
Def endant threatened to kill Malwitz if she turned himin.
Despite these threats, Malwitz |left the Defendant that night and
reported both the death threats and child sexual abuse to the
police.?

Malwitz, who was pregnant with the Defendant’s child when
she left himin Septenber 1998, initially noved into a friend s
trailer, where the Defendant continued to harass her. First,
Mal witz witnessed the Defendant in the driveway of the trailer
court watching both Malwitz and her daughter. Shortly
thereafter, a friend of the Defendant discovered where Malwtz
wor ked and, within the followng three days, tires on Malwitz's

car were flattened on two occasions while the car was parked at

L' Malwitz' s suspicion regarding the sexual abuse stemmed from
conplaints nmade by the child, as well as the concerns of the
child s doctor. However, the police declined to investigate the
al l egation of abuse of Malwitz' s daughter because Malw tz had
not personally w tnessed the abuse. Three nonths later, Malw tz
reported the abuse to the Texas child protective services
agency, which investigated the claimbut never made any formal
charge agai nst the Defendant.



her workplace. In Decenber 1998, when Malwitz reported these
incidents to the police, they advised her to nove into a woman’s
shelter. After Malwitz noved into the shelter, the Defendant
and a friend were seen carrying firearns and attenpting to break
into Malwtz s fornmer home in the trailer court. Additionally,
during this period of estrangenent, the Defendant tw ce nmade
“har assi ng” phone calls to Malwitz's father, who resided in

Col orado. In January 1999, fearing for her life, Malwtz fled
wi th her daughter to her father’s hone in Col orado, where, a few
months | ater, she gave birth to the Defendant’s child.

For purposes of determ ning personal jurisdiction, al
factual disputes are resolved in the plaintiff’'s favor, taking
into consideration the “allegations set forth in the conpl ai nt
as well as fromevidence introduced in any hearing conducted on

the matter.” Keefe v. Kirschenbaum & Kirschenbaum P.C., 40

P.3d 1267, 1272 (Colo. 2002). Thus, in reviewng the trial
court’s decision to exercise personal jurisdiction over the

Def endant, we accept the trial court’s factual findings
regardi ng the Defendant’s abuse of Malwitz. Here, the only

evi dence before the trial court consisted of Malwtz' s conpl aint
and testinmony fromMalwitz and her father at the hearing bel ow
Based on that evidence, the trial court expressly found that the

Def endant “perpetrated donestic violence against [Malwtz].”



Based on its factual findings, the trial court concl uded
that it had jurisdiction over the Defendant pursuant to section
14-5-201(5), 5 CR S. (2003), because the Defendant’s “acts or
directives” had caused Malw tz, pregnant with their child, to
fl ee Texas and because the Defendant was aware that Malwitz' s
only famly ties were in Colorado and therefore should have
foreseen that Malwitz would flee to Col orado. The Defendant
appeal ed, and the court of appeals reversed, finding that the
trial court abused its discretion in exercising jurisdiction

over the Defendant. 1In re the Marriage of Malwtz, 81 P.3d at

1079.

We granted certiorari to address whether the trial court
had jurisdiction to order child support under section 14-5-
201(5) based on the Defendant’s acts of donmestic violence, which
caused Malwitz to flee to Col orado where the child was born and
now resides with Malwitz. Accepting the trial court’s factual
findings regarding the Defendant’s abuse and harassnent of
Malwitz, we find that the Defendant’s actions were sufficient to
constitute “acts or directives” that caused Malwitz to flee
Texas for Colorado within the neaning of section 14-5-201(5).
We further find that, under these circunstances, the exercise of
personal jurisdiction over the Defendant is consistent with due

process. W therefore hold that the trial court had personal



jurisdiction over the Defendant for purposes of entering a child
support order.
1. Analysis
Whet her a court may exercise personal jurisdiction over a
non-resi dent defendant is a question of |aw, which we review de

novo. See In re the Parental Responsibilities of HZ G, 77

P.3d 848, 851 (Colo. App. 2003). Specifically, in order to
determ ne whether a Col orado court may properly exercise
jurisdiction over a party, we | ook to whether the court has both
statutory and constitutional authority to do so. Wrld-Wde

Vol kswagen Corp. v. Wodson, 444 U. S. 286, 290 (1980) (noting

that “the proper approach was to test jurisdiction against both

statutory and constitutional standards”); Archangel D anond

Corp. v. Arkhangel skgeol dobycha, 94 P.3d 1208, 1212 (Col o. App.

2004) (“After determ ning whether the requirenents of the | ong-
arm statute have been net, the court nust separately determ ne
whet her a defendant has the requisite m ninumcontacts to

sati sfy due process.”). Thus, we nust determ ne first whether
t he Defendant’s abuse and harassment of Malw tz caused her and
the child to reside in Colorado so as to nake jurisdiction
statutorily appropriate under section 14-5-201(5) and, second,
whet her exerci sing personal jurisdiction over the Defendant

woul d be consistent with due process.



A. Jurisdiction Under U FSA

Colorado’s UniformInterstate Fam |y Support Act (U FSA)
was enacted in order “to be used as a procedural nmechani smfor
the establishnment, nodification, and enforcenent of child and

spousal support.” MNabb ex rel. Foshee v. MNabb, 65 P.3d

1068, 1074 (Kan. App. 2003). Adopted as the | ong-arm provi sion
of U FSA, section 14-5-201(5) provides that, “[i]n a proceeding
to establish, enforce, or nodify a child support order or to
determ ne parentage,” a Colorado court may exerci se persona
jurisdiction over a non-resident if “[t]he child resides in this
state as a result of the acts or directives of the individual.”
Thus, jurisdiction is appropriate under U FSA if the Defendant’s
abuse and harassnment of Malwitz constituted “acts or directives”
that caused Malwitz to reside in Colorado and, ultimately, to
give birth to the Defendant’s child in this state.

O her jurisdictions have interpreted the |ong-arm provision

of U FSA, reaching varying results depending on the particul ar



facts and circunstances of each case.? For exanple, in MNabb,

t he Kansas Court of Appeals refused to find personal
jurisdiction over a non-resident father under U FSA because it
concluded that the child did not reside in Kansas as a result of
the acts or directives of the father. In MNabb, the nother
clainmed that the father drank excessively, had abused her on one
occasion a year before the nother and child noved to Kansas, and
had dropped the child on one occasion several nonths before the
not her and child noved to Kansas. 65 P.3d at 1070—%1. However,
because the one physical incident between the father and nother
occurred over a year before the nother fled and the father’s

drinking “did not cause [the nother] and the child to flee

2 Qur court of appeals addressed the jurisdictional provisions of
UFSAinIn re the Marriage of Zinke. 967 P.2d 210 (Col o. App.
1998). In Zinke, the court ruled that jurisdiction in Col orado
over a non-resident nother was inappropriate because a Mntana
court had already issued a support order and, therefore, under
U FSA, the Col orado courts were precluded from exercising
jurisdiction on the matter. |d. at 212-313; see also § 14-5-
205(c), 5 CR S (2003) (“If a tribunal of another state has

i ssued a child support order pursuant to [U FSA], or a | aw
substantially simlar to that act . . . tribunals of this state
shal | recogni ze the continuing, exclusive jurisdiction of the
tribunal of the other state.”). Thus, although the court in
Zinke did note that the non-resident nother’s only contact with
Col orado was in consenting to the child s residing in Col orado,
and that this act alone would not satisfy the “acts or
directives” language of U FSA, its resolution of the
jurisdictional issue was determ ned by the existence of a

Mont ana support order. |d. Accordingly, the Zinke opinion
provides little guidance on the issue before us today.




Virginia for Kansas,” the court ruled that the father’'s “acts or
directives” did not cause the nother and child to reside in
Kansas. |d. at 1075. Accordingly, the court concluded that
personal jurisdiction was not avail abl e under U FSA. |d.

In Wndsor v. Wndsor, 700 N E. 2d 838 (Mass. App. 1998), a

Massachusetts appel |l ate court concl uded that personal
jurisdiction over a non-resident father was inappropriate under
U FSA. There, the nother left the father in Florida in June
1977, gave birth to their son in Massachusetts in Septenber
1977, and filed a conplaint for divorce, including a demand for
child support, nearly twenty years later, in June 1995.

W ndsor, 700 N.E. 2d at 839. In her conplaint, the nother

all eged that the father had been guilty of “cruel and abusive
treatnment” during the course of the marriage, but did not offer
any specific facts or testinmony to support that claim [|d. at
841. Thus, finding that “[n]o affidavit, testinony, or

aut henticated or verified docunent even intimates, |et alone
establishes, that the wife and her children were caused ‘to
fleee fromFlorida to Massachusetts as a result of any cruel and
abusive acts of the husband or any ‘directive’ he made,” the
court concluded that personal jurisdiction could not be

exerci sed under Ul FSA |d. at 842.

However, in Franklin v. Virginia, a Virginia appellate

court held that U FSA s | ong-arm provision authorized



jurisdiction over a husband who, “[a]fter several physical
altercations, . . . ordered wife and the children fromtheir
home in Africa.” 497 S. E. 2d 881, 885-86 (Va. App. 1998). 1In
response to the husband’ s order, the wife and children fled to
Virginia, which was the famly's hone prior to living in Africa,
the point of entry for the famly' s return to the United States,
and the |ocation of the husband’s enployer’s field office. |I|d.
at 886. The court rejected the husband’ s contention that
because he did not specifically direct the wife and children to
nove to Virginia, the Virginia courts could not exercise
jurisdiction. Instead, the court noted that “[t]o all ow husband
to escape his support obligations nerely because he failed to
dictate the specific destination when he ordered his famly to

| eave the marital home would frustrate the purpose of the
legislature in enacting [UFSA].” 1d. Thus, focusing on the
affirmative acts of the non-resident father that caused the wife
and children to reside in Virginia, rather than the voluntary
choi ces of the nother, the court concluded that personal

jurisdiction was appropriate under U FSA |d. at 885-86. °

® The court in Franklin further ruled that the father’s notion
for visitation and petition for a rule to show cause, conbi ned
with his acts of driving his famly out of their home in Africa,
satisfied the m nimumcontacts test for personal jurisdiction.
497 S.E. 2d at 886 n.5.



We find that, like the famly in Franklin, the pregnant Malwtz
and her daughter were effectively forced to flee Texas for

Col orado by the affirmative acts of the Defendant. Although the
Def endant did not specifically direct Malwtz to | eave, his
persi stent abuse and harassnent left Malwitz with little choice
but to | eave Texas and seek safety near her father’s hone in

Col orado. See |d. (noting that the nother “made no such choice”
to | eave Africa, but was forced to Virginia because “[t] hey had
to go sonewhere”).

Mal wi tz denonstrated to the trial court that she honestly
feared for her owmn safety and the safety of the children, based
on the Defendant’s actual abuse, threats of abuse, harassnent,
prior convictions for simlar behavior, and involvenent in a
gang. Although she initially attenpted to remain in Texas,
first at a friend’ s house and later in a shelter, the
Def endant’ s nenaci ng behavi or caused Malwitz to believe that she
and her children would not be safe so | ong as the Defendant
could find them In fact, when asked why she went to Col orado,
Malwitz testified: “Because | had no other alternative. | was
afraid that he woul d hunt ne down anywhere in Texas, or his
friends. 1In Colorado, I ama thousand mles away. | ama
thousand mles safer.” Based on this testinony, the trial court
concl uded, and we agree, that “[i]t is because of the acts of

donestic viol ence perpetrated against [Malwitz] by [the

10



Defendant] that [Malwitz and her son with the Defendant]
presently reside in the State of Col orado.”

Mor eover, unlike the situations in McNabb and Wndsor, very
little time passed between the harassnent and Malwitz’'s deci sion
to nmove to Colorado. Thus, there is clearly a direct
correlation between the Defendant’s acts and Malwitz’ s deci sion
to nove to Colorado. Finally, the Defendant was aware that
Malwitz's only famly connections were in Col orado, and had even
initiated contact wwth Malwitz’'s father for the purpose of
further harassing and intimdating Malwtz and her famly.
Accordingly, we conclude that the Defendant knew or shoul d have
known that his actions would drive Malwitz to her father’s hone
i n Col orado.

In sum the Defendant engaged in a course of conduct
designed to terrorize Malwitz and her famly, essentially
forcing Malwitz to seek safety in Colorado. G ven these facts,
we conclude that the acts of the Defendant caused Malw tz, her
daughter, and, ultimately, the Defendant’s child to reside in
Col orado within the neaning of the | ong-arm provision of U FSA.
Thus, the trial court properly exercised personal jurisdiction
over the Defendant pursuant to section 14-5-201(5).

B. Jurisdiction Consistent with Due Process

Havi ng determ ned that the trial court possessed statutory

authority to exercise personal jurisdiction over the Defendant

11



pursuant to section 14-5-201(5), we now turn to the issue of
whet her exerci sing such jurisdiction was consistent with the
guar antees of due process. In order for the exercise of

personal jurisdiction over a non-resident defendant to wthstand
constitutional scrutiny, that defendant nust have purposefully
established “m ni mum contacts” in the forum State “such that the
mai nt enance of the suit does not offend ‘traditional notions of

fair play and substantial justice.’” |International Shoe Co. v.

Washi ngton, 326 U.S. 310, 316 (1945) (quoting MIIliken v. Meyer,

311 U. S. 457, 463 (1940)); see also Burger King Corp. v.

Rudzewi cz, 471 U S. 462, 474 (1985); Keefe, 40 P.3d at 1270—71.

I n assessing a defendant’s contacts, we consider whether
t he “defendant’s conduct and connection with the forum State are
such that he shoul d reasonably anticipate being haled into court

there.” Wrld-Wde Vol kswagen, 444 U.S. at 297. In sone

ci rcunst ances, even a single act may subject a defendant to
jurisdiction, where that act creates a substantial connection

bet ween t he defendant and the forumstate. See Burger King, 471

U S. at 47546 n.18; Keefe, 40 P.3d at 1271. \Were persona

jurisdiction is asserted based on a single contact or

transaction, we have established the follow ng three-prong test

to determ ne whether the requisite mninumcontacts are present:
First, the defendant nust purposefully avail hinself

of the privilege of acting in the forumstate or of
causi ng i nportant consequences in that state. Second,

12



the cause of action nust arise fromthe consequences
in the forumstate of the defendant’s activities.
Finally, the activities of the defendant or the
consequences of those activities nust have a

subst anti al enough connection with the forumstate to
make the exercise of jurisdiction over the defendant
reasonabl e.

Van Schaack & Co. v. Dist. C., 189 Col o. 145, 147, 538 P.2d

425, 426 (1975) (quoting State ex rel. Wiite Lunber Sales, Inc.

v. Sul nonetti, 448 P.2d 571, 574 (Or. 1968)) (enphasis added);

see also Panos Inv. Co. v. Dist. ., 662 P.2d 180, 181 (Col o.

1983) . 4

4 Qur previous “single contact” cases have focused on “the
transaction of any business within this state” under Col orado’s
| ong-arm statute, |ocated at section 13-1-124(1)(a), 5 CR S.
2003. See, e.g., Panos Inv., 662 P.2d at 182-83 (uphol ding the
exercise of jurisdiction over a foreign investnent conpany based
upon its issuance of a guarantee for a prom ssory note payable
i n Colorado); Van Schaak, 189 Colo. at 147, 538 P.2d at 426
(uphol ding the exercise of jurisdiction over a foreign bank
based on its issuance of a letter of credit to a purchaser in
Col orado). However, both section 13-1-124 and section 14-5-
201(5) were intended to extend the scope of personal
jurisdiction of Colorado’s courts as broad as constitutionally
permssible. See In re the Marriage of Zinke, 967 P.2d at 212
(noting that the | ong-arm provision of U FSA “was intended to be
as broad as constitutionally permtted”); In re the Marriage of
Ness, 759 P.2d 844, 845 (Colo. App. 1988) (stating that section
13-1-124(1) “was adopted by the General Assenbly to extend the
personal jurisdiction of Colorado’s courts to their nmaximm
[imts permssible under the United States and Col orado
Constitutions”). Thus, we find this single transaction test to
be equal ly appropriate in a case such as the instant one, where
the defendant’s direct contacts with the state are mninmal, but
t he consequences caused are great.

13



Even where a plaintiff has made a show ng of m ni mum contacts
bet ween the defendant and the forumstate, we nust further
ensure that the “assertion of personal jurisdiction would
conport with ‘fair play and substantial justice.’” Keefe, 40

P.3d at 1271 (quoting International Shoe, 326 U S. at 316). 1In

resolving that issue, we consider: the burden on the defendant
of litigating in a foreign jurisdiction; the plaintiff’s
interest in obtaining convenient and effective relief; the
interest of the forumstate in adjudicating disputes and
vindicating the rights of its citizens; the interstate judicial
systenmis interest in the efficient resolution of controversies;
and the shared interest of the several states in furthering

fundanmental social policies. See Wrld-w de Vol kswagen, 444

U S at 292. Indeed, where these considerations are strongest,
we may find that jurisdiction is reasonable “upon a |esser
showi ng of m ni mum contacts than would otherw se be required.”

Keefe, 40 P.3d at 1271-%2; see also Burger King, 471 U S. at

477. Finally, we stress that these principles are “not
suscepti bl e of nmechanical application; rather, the facts of each
case nust be weighed to determ ne whether the requisite

‘“affiliating circunstances’ are present.” Kulko v. Super. C.,

436 U.S. 84, 92 (1978).
Appl ying the above principles to the instant case, we find

that the trial court properly exercised personal jurisdiction

14



over the Defendant because the Defendant did have m ni mum
contacts with the state of Col orado and because the exercise of
personal jurisdiction is consistent with the interests of “fair
pl ay and substantial justice” under these circunstances.

First, applying the three-prong test set forth above, we
concl ude that the Defendant established m nimumcontacts with
the state of Col orado based on his abuse and harassnent of
Mal witz, including his calls to her father in Colorado. The
Def endant’ s purposeful actions caused Malwitz to reside in
Col orado, where Malwitz, her daughter, and the Defendant’s child
are currently receiving public assistance fromthe state of
Col orado, which we deemto be an inportant consequence. Cf. |

re the Parental Responsibilities of HZ G, 77 P.3d at 852

(holding that a father's letter, witten to assist a nother and
child in receiving assistance in Col orado, caused the creation
of a debt in Col orado, which supported jurisdiction under the
“transaction of business” test pursuant to section 13-1-124(1)).
Second, this action for child support and mai ntenance clearly
ari ses fromthe consequences of the Defendant’s purposeful
activities of abuse and harassnent because, but for that
conduct, Malwitz would not have fled to Col orado and sought
court intervention in order to obtain child support fromthe

Def endant .

15



Finally, the Defendant’s purposeful abuse and harassnent,
and the consequences it directly caused in Col orado, have
created a sufficiently substantial connection between the
Def endant and Col orado to nake exercise of personal jurisdiction
over the Defendant reasonable. In particular, we find that
Malwi tz and her child s residence in Col orado, where they are
dependent on public assistance to live, is evidence of a
substantial connection between the Defendant and Col orado and
that this connection makes jurisdiction reasonable because it is
the product not of Malwitz' s voluntary choice, but of the
Def endant’ s purposeful, affirmative acts. Mreover, the trial
court concluded, and we agree, that the Defendant knew t hat
Malwitz's sole famly ties were in Colorado. This know edge,
particularly as evidenced by his phone calls to her father in
Col orado during the estrangenent period, denonstrates that the
Def endant shoul d have foreseen that Malwitz woul d nove to
Col orado and, therefore, should have “reasonably antici pate[d]

being haled into court” in Colorado. Wbrld-Wde Vol kswagen, 444

US at 297. In sum we find that by abusing and harassi ng
Mal witz and her famly, both through his behavior in Texas and
hi s phone calls to Col orado, the Defendant has established
m ni mum contacts with Col orado sufficient to satisfy the first

requi renent of due process.

16



Turning to the second requi renent of due process, we
further find that the exercise of personal jurisdiction over the
Def endant under these circunstances conports with “traditional

notions of fair play and substantial justice.” International

Shoe, 326 U.S. at 316. First, to the extent that litigating
this action in Col orado, rather than Texas, is inconvenient or
burdensone to the Defendant, that burden is greatly outweighed
by other interests at stake in this action. Certainly, both
Mal wi tz and the Defendant’s child have a strong interest in
obt ai ni ng convenient and effective relief in their hone state,
particularly given their current financial status as dependent
upon public assistance. Mreover, given that Malwitz fled Texas
out of fear for her own safety, it would inpose a substanti al
and unjust burden on Malwtz to require her to return to that
state in order to litigate this action. The financial and
enotional burdens on Malwtz, therefore, greatly outweigh the
burden on the Defendant. Furthernore, Colorado has a very
strong interest in vindicating the rights of its residents and
in ensuring that its resident children receive adequate child

support. See, e.g., Kulko, 436 U S. at 100 (recognizing that

states have “substantial interests in protecting resident
children and in facilitating child-support actions on behal f of
those children”). Indeed, all states share a common interest in

protecting victins of domestic abuse and providing an effective

17



means of redress for such victins. These considerations, taken
together, anply denonstrate the reasonabl eness of exercising
jurisdiction over the Defendant, despite the sonmewhat |limted
nature of the Defendant’s direct contacts with Col orado. See
Keefe, 40 P.3d at 127142 (“Considerations |ike the burden on
t he defendant, the forumstate’'s interest in adjudicating the
di spute, and the plaintiff’s interest in obtaining convenient
and effective relief may sonetines serve to establish the
reasonabl eness of jurisdiction upon a | esser show ng of m ni mum
contacts than woul d otherwi se be required.”).

In sum we conclude that the trial court’s exercise of
jurisdiction over the Defendant was consistent with the
guar antees of due process. By abusing and harassing Malwtz,
effectively forcing his wwfe to Col orado where she and the
Defendant’ s child becanme dependent on public assistance, the

Def endant caused i nportant consequences in Col orado and thereby

18



created a substantial connection between hinself and Col orado. ®
Addi tionally, the Defendant should have expected Malwitz to flee
to Colorado in particular because he knew that Col orado was the
only place where she had famly ties and, therefore, should have
foreseen the possibility of litigation in this forum Finally,
the exercise of personal jurisdiction conports with traditional

notions of fair play and substantial justice, in light of the

® The court of appeals, in finding that the Defendant did not
have m ni mum contacts with Colorado to satisfy due process,
relied heavily on the Suprene Court’s Kul ko decision. In Kulko,
the Supreme Court concluded that a non-resident father’s act of
allowing his children to nove to California to live with their
not her, despite a pre-existing separation agreenent providing
that the children would reside with the father in New York, did
not satisfy mninumcontacts. 436 U S. at 94. The court noted
that a “father who agrees, in the interests of fam |y harnony
and his children’s preferences, to allow themto spend nore tine
in California than was required under a separation agreenent can
hardly be said to have ‘purposefully availed hinmself’ of the
“benefits and protections’ of California’s laws.” 1d. |ndeed,
the Court observed that the father’s single act of acqui escence
“iI's surely not one that a reasonable parent woul d expect to
result in the substantial financial burden and personal strain
of litigating a child-support suit in a forum 3,000 mles away,”
and therefore the father did not reasonably anticipate being

hal ed before a court in California. Id. at 97-98. W find that
the facts of Kul ko are readily distinguishable fromthe instant
case. Unlike the father in Kul ko, the Defendant did not

passi vely acquiesce to his wife’'s decision to nove to Col orado
whil e she was pregnant with his child, but instead actively
drove her to this state through persistent abuse and harassnent.
Accordingly, it is not Malwitz’s unilateral action which is
causi ng the Defendant to be hal ed before a Col orado court, but

t he Def endant’ s own conduct, which created a substanti al
connection between hinself and Col orado and necessitated the

i nvol venent of our courts. Gven these facts, we find the court
of appeals’ reliance on Kul ko to be m spl aced.
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mani fest interests of Malwitz and her child, the state of
Col orado, and the interstate justice systemas a whol e.
I11. Conclusion
We hold that the trial court properly exercised jurisdiction
over the Defendant pursuant to section 14-5-201(5), the |ong-arm
provi sion of U FSA and that such jurisdiction was consi stent
with the requirenents of due process. W therefore reverse the
deci sion of the court of appeals and remand this case to the
court of appeals with instructions to renmand to the trial court
for proceedi ngs consistent with this opinion.
Justice Coats dissents, Justice Martinez and Justice Bender

join in the dissent.
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JUSTI CE COATS, dissenting.

Al though it is inportant for Social Services to be able to
recover child support costs fromfathers, even if they are not
residents of Colorado, | do not believe that this cause is
furthered by making inportant decisions about an all eged
father’s past behavior and future responsibilities w thout
having himlegitimtely before the court. Such a failure in
personal jurisdiction is fundanentally unfair and may result in
unreliable determ nations. Because | believe the majority’s
jurisdictional analysis cannot be squared with the due process
requi renents of the federal and state constitutions,
respectfully dissent.

The question whether sufficient contacts exist with a forum
state for it to exercise personal jurisdiction over an absentee
respondent is admttedly a flexible and highly fact-specific

inquiry. Kulko v. Superior Court, 436 U S. 84, 92 (1978). It

has, in fact, been characterized as “nore an art than a

science.” Keefe v. Kirschenbaum & Kirschenbaum P.C., 40 P. 3d

1267, 1272 (Colo. 2002) (citing Sawmelle v. Farrell, 70 F.3d

1381, 1388 (1st G r. 1995). Nonethel ess, due process of |aw

remai ns a fundanmental requirenent.



In order to subject hinself to the jurisdiction of a
particul ar state, an absentee respondent nust, at the very
| east, have done sonething to purposefully avail hinself of the
benefits and protections of that state’s |laws. Kul ko, 436 U S.

at 94 (citing Shaffer v. Heitner, 433 U S. 186, 216 (1977)).

Al though a single act, not even involving personal presence in
the state, nay be sufficient to support personal jurisdiction

for a specific purpose, it nmust neverthel ess be “such that [the
respondent] shoul d reasonably anticipate being haled into court

there.” Wrld-Wde Vol kswagen Corp. et al. v. Wodson, 444 U. S.

286, 297 (1980). It is this “purposeful availnment” requirenent
that ensures that a respondent wll not be haled into a
jurisdiction solely as a result of randomor fortuitous contacts

or the unilateral activity of a third party. Kirschenbaum 40

P.3d at 1271; see also Burger King Corp. v. Rudzew cz, 471 U. S

462, 475 (1985); Helicopteros Nacionales de Colonbia, S A V.

Hall, 466 U.S. 408, 417 n. 17 (1984) (passive activity of a nere
custonmer within a state is insufficient to confer jurisdiction);

Keeton v. Hustler Magazine, 465 U.S. 770, 774, 79 L.Ed. 2d 790

(1984); Wworld-Wde Vol kswagen Corp., 444 U. S. at 299 (a finding

that a product can be transported to and used in a state is too
t enuous a connection).
By focusing solely on the effects or “consequences” of the

respondent’ s all eged conduct, quite apart from any *“purposeful



avai lment” on his part, the magjority shifts the inquiry from one
concerning the respondent’s intentionality or reasonable
anticipation, to one of nere causation. Conpare naj. op. at 16,

with maj. op. at 14, and Van Schaack & Co. v. District Court,

189 Col 0. 145, 147, 538 P.2d 425, 425 (1975). The mpjority’s
inquiry is concerned even with causation only in the sense that
anot her free noral agent was notivated by the respondent’s
abusi ve conduct to flee to this state in order to get away from
him - an act that was clearly against his wishes and directives.
As reasonabl e and as predictable as the nother’s choice may have
been, it provides no | ess tenuous a connection between the

all eged father and this state than the connection between a car
seller and a state through which the buyer drives the car en

route to his honme. See Worl d-Wde Vol kswagen Corp., 444 U.S. at

299.

In my view, the phrase “acts or directives,” as it appears
in the Uniformlinterstate Famly Support Act, section 14-5-
201(5), 5 CR S. (2003), can withstand constitutional scrutiny
only to the extent that it intends no nore than verbal
directives and acts in the nature of, or in furtherance of, such
directives. Reading these words broadly, as the mpjority does,
to extend the state’s jurisdiction to cover virtually anyone who
does an act that, in sone sense, results in his child s residing

inthis state violates well-established precepts of fundanental



fairness and due process of |aw and, by contrast with the

hol di ng of International Shoe,! actually would “heral[d] the

eventual dem se of all restrictions on the personal jurisdiction
of state courts,” Kulko, 436 U S. at 101 (citing Hanson v.
Denckla, 357 U S. 235, 251 (1958)), if allowed to stand.

The U FSA is clearly ained at a burgeoning societal problem
and justifiably seeks to extend the personal jurisdiction of a
child s hone state over a non-resident parent as far as
constitutionally permtted. However, as | believe its attenpts
to di stinguish previous applications of the statute nake clear,
the myjority is extending personal jurisdiction well beyond any
previ ous construction. Even the Virginia court, upon which the
majority heavily relies, found only that the father’s specific
orders for his wife and child to | eave the marital hone in
Africa, conbined with his notion for visitation and petition for
a rule to show cause in the state of the previous famly hone,
to which his wife and child had returned, anobunted to sufficient
contact. See Franklin v. Virginia, 497 S E 2d 881, 887 (Va.

App. 1998).

Here, the allegations and testinony of the nother suggest

no such directive acts or purposeful contact. The child s
not her clainmed nmerely that her |ess-than-one-year cohabitation

with the respondent in Texas amobunted to a common-| aw marri age;

! International Shoe Co. v. Washington, 326 U S. 310, 317 (1945).
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that his abusive conduct forced her to flee the marital hone;
that after |eaving the respondent, she discovered that she had
very recently becone pregnant by him that several phone calls,
made before she even returned to Col orado, evidenced the
respondent’ s awareness that her father lived in Pueblo; and that
t he respondent’s stal king behavior forced her to flee Texas for
her father’s home in Col orado. The nother delivered the child
in this state al nost eight nonths, by her own account, after
separating fromthe respondent. Mre than a year l|ater, after
seeki ng public assistance, she petitioned for dissolution of the
marriage and for child support.?

In the absence of nore than a special appearance by
respondent’s counsel to contest personal jurisdiction, the
exi stence of the marriage, the paternity of the child, and the
propriety of the child-support order rested entirely upon the
credibility of the nother. Accepting as true all of the
nmot her’ s al |l egati ons, the respondent never attenpted to do
business in this state; never directed or acquiesced in the
child s presence in this state; and never personally set foot
inside this state. Inconvenient as they may be, legitinate ways

do exist for this state to establish the parentage of the child

21In this state, the conception of a child during the course of a
marriage creates a presunption of paternity. See 19-4-105(1)(a),
6 CR S (2003).



and have chil d-support obligations inposed upon the father,
wi thout haling the respondent into the courts of this state in
t he absence of purposefully availing hinmself of the benefits and
protections of its laws. And even if they did not, granting a
nonet ary award agai nst the respondent in absentia would be no
| ess unaccept abl e.

| would therefore affirmthe judgnment of the court of
appeal s.

| am authorized to state that JUSTI CE MARTI NEZ and JUSTI CE

BENDER join in this dissent.



