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In this case, the suprene court reviews on certiorari a
deci sion of the court of appeals holding that Treasurer M ke
Coffman viol ated the Fair Canpaign Practices Act (FCPA). During
el ection year 2000, Treasurer Coffman issued several press
rel eases opposing a pendi ng state-w de ball ot neasure and urging
voters to defeat it. The press releases were directed at
Amendnent 23, which proposed an increase in nonies appropriated
for public school funding through a new schene, the “State
Educati on Fund.”

Fol l owi ng the el ection, Col orado Common Cause, a | ocal
citizen's advocacy group, and its director, Pete Maysmth, filed
a conplaint wwth the Secretary of State alleging that the press
rel eases issued by the Treasurer violated the FCPA.  The
Secretary of State conducted a hearing before an ALJ, at the

concl usion of which, the ALJ determ ned that the Treasurer did


http://www.courts.state.co.us/supct/supctcaseann
http://www.cobar.org.

not denonstrate an i ndependent authority to issue the rel eases
and violated the Act by using staff tinme in excess of fifty
dollars to fornmulate and distribute the three pre-election press
rel eases. Upon the Treasurer’s direct appeal, the court of
appeal s sustained the ALJ's determ nati on.

The supreme court now uphol ds the court of appeals
decision. The court holds that although the Col orado
Constitution and statutes endow the state treasurer, an el ected
official, with |eadership responsibilities that obligate himto
monitor the state coffers, his obligations in that regard do not
insulate himfromthe nmandates of the FCPA. That Act bars state
of ficials and enpl oyees from expendi ng public nonies to urge
el ectors to vote for or against any state-w de ballot issue
pendi ng before the electorate. It does, however, permt state
enpl oyees with policy-nmaking responsibilities to expend not nore
than fifty dollars to express personal opinions on pending
state-w de ballot neasures. The court construed the press
rel eases as Treasurer Coffman’s opinion on Anmendnment 23,
desi gned to convince voters to defeat the Anendnent. To that
end, therefore, he was entitled to expend a sumnot in excess of
fifty dollars to prepare and pronul gate the press rel eases.
Because tinme spent by treasury departnment staff working on the
rel eases constituted “contributions in kind” within the neaning

of the FCPA, and because public nonies expended to conpensate



departnent staff for fornulating and distributing the rel eases
exceeded the fifty-dollar limt, Treasurer Coffman’ s press

rel eases violated the provisions of the FCPA
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M ke Cof frman, Treasurer of the State of Col orado,

chal | enges the court of appeals’ decision in Col orado Conmon

Cause v. Coffman, 85 P.3d 551 (Colo. App. 2003), in which the

court upheld an Adm ni strative Law Judge’'s (the “ALJ")
determ nation that during the Novenber 2000 el ection, Treasurer
Coffman viol ated the Fair Canpaign Practices Act (the “FCPA"),
section 1-45-101 et. seq., C R S. (2004), by the issuance of
three press releases. The FCPA broadly prohibits public
agenci es and enpl oyees fromusing public nonies to support or
oppose el ection neasures, except as ot herw se exenpted.

A state-wide ballot initiative concerning school funding
was proposed for the Novenber 2000 el ection. Prior to the
el ection, Treasurer Coffman issued three press rel eases opposing
t he amendnent and advocating its defeat. Follow ng the
el ection, Col orado Common Cause (“Common Cause”) filed its
conplaint with the Secretary of State, alleging that Treasurer
Cof fman had violated the FCPA. The Secretary of State assigned
the case to an Adm ni strative Law Judge. The Treasurer
supported his actions by reference to his constitutional and
statutory duties as treasurer of the state to protect the
State’s econom c health and solvency. Alternatively, he argued

that his activities were covered by exenptions within the FCPA



The ALJ found a violation of the FCPA and on appeal, the court
of appeal s agreed, opining that the Treasurer had no i ndependent
authority to issue the releases free fromthe FCPA constraints,
and that the FCPA does not permt unlimted expenditure of
public funds for the purpose of expressing an unbal anced
position on a ballot neasure.

We granted certiorari to determ ne whether Treasurer
Cof fman’s pre-election press rel eases were authorized by the
state constitution and statutes governing the office of
treasurer, or were otherwise permtted by the FCPA. W now hold
that even though the Treasurer is an elected official charged
with responsibility for the state coffers and inplicitly inbued
with | eadership responsibilities in that regard, nothing in the
constitution or statutes permts himto avoid the constraints of
the FCPA wth respect to the expenditure of state funds to
advocate either for or against a ballot neasure pendi ng before
the electorate. Concluding that the FCPA is applicable, we
further conclude that none of its exenptions imunize the press
rel eases fromthe limtations of the Act. The ALJ' s findings of
fact were supported by conpetent evidence in the record, and we
thus hold that the three press rel eases issued by Treasurer
Cof f man exceeded the FCPA's fifty-dollar limtation.

Accordingly, since we determ ne that Treasurer Coffman was

bound by the FCPA and that the issuance of the rel eases made use



of resources in excess of the fifty-dollar exenption, we affirm
the court of appeals.

| . FACTS
A. BACKGROUND

On Novenber 7, 2000, Col orado voters approved Anendnent 23,
a state-wide ballot initiative concerning nonies appropriated
for public school funding. Follow ng the election, Conmon Cause
and its executive director, Pete Maysmth, filed a conpl aint
agai nst Treasurer Coffrman alleging the illegality of three pre-
el ection press rel eases issued by the state treasurer in
opposition to the anendnent.

Common Cause is a citizen’ s advocacy group headquartered in
Denver, Colorado; Maysmth is a Colorado resident as well
(collectively “Common Cause”). Mke Coffman was el ected state
treasurer in 1998, and remains in that capacity.

Amendnent 23 proposed an anendnent to the Col orado
Constitution creating the “State Education Fund.” The neasure
provi ded, anong other things, that one third of one percent of
i ncone tax be set aside each fiscal year for the State Education
Fund. The fund was to be adm nistered by the State Treasurer
and exenpted fromfiscal year spending linmtations.' The

Amendnent passed in the Novenber, 2000 general election.

! Linmitations on fiscal year spending are found in Colo. Const.
art. X, 8§ 20.



Prior to the election, Treasurer Coffman issued three press
rel eases opposing the anmendnent.? The first press rel ease was
dated Septenber 7, 2000 and titled “Cof fman: Amendnent 23 a
‘Fiscal Train Weck.'” The release warned of the dire
consequences of voter approval. Treasurer Coffman based his
opposition to the anmendnent on several grounds, including his
concern that:

| f Col orado voters approve Amendnent 23 this Novenber

t he new State Education Fund it creates wll ensure a
fiscal “train weck” for the state when the econony

inevitably cools dowmn . . . . This terribly confusing
and conplex initiative . . . promses nothing in
return for a huge increase in spending. | don't

think the authors of this initiative fully considered
the effects of their anmendnent when they wote it.

Al though this first press release did not specifically urge
voters to defeat the anendnent, it did conclude with the
treasurer’s adnoni shnent that proponents should “tell the
t axpayers of Col orado what other inportant prograns the
| egi sl ature nmust cut to support the hundreds of mllions in new
spending that it mandates.”

The Treasurer’s second and third press rel eases were

li kewise critical of the anendnent, but unlike the first, these

2 Two additional activities by the Treasurer are referenced in
the record but do not formpart of the issues in this case.
These are: a Septenber 7 press conference held by Treasurer

Cof fman in which he opposed the Arendnent; and a fourth press
rel ease or “Treasur-E-Note” titled “Cof fman Warns Legi slators on
Amendnent 23,” dated Decenber 6, and faxed to nenbers of the
medi a.



specifically advised voters to defeat Amendnent 23. The second
titled, “Amendnent 23 Technically Flawed,” was dated QOctober 17,
2000 and warned that passage of the anendnent would “force

Col orado to slash about $350 million of highway funding and new
capital construction projects.” Treasurer Coffman attributed
such dramatic cuts in “critical expenditures” to “a techni cal
error made by the anmendnent’s drafters,” resulting fromthe
timng of the effective date of the anmendnent. He declared that
“[t]he carelessly witten anmendnent is so deeply flawed that |
urge Colorado’s voters to turn it down.”

The third rel ease, dated October 25, 2000 and titled,
“Amendnent 23 Deceptive,” suggested that proponents had used
“Inconplete and m sl eading statenents” to support the proposal.
The Treasurer remarked that “what they say it will do is not
exactly what it will do.” Treasurer Coffman anal ogi zed
Amendnent 23 to a drunken sailor’s intenperate spending spree:

| spent a year out at sea, in the Marine Corps.

remenber port visits on paydays with drunken sailors

and Marines on spending sprees. Now that | | ook back

onit, they acted like cub scouts at a church picnic

conpared to many | egislators when they have TABOR

exenpt tax dollars available to spend . . . when an

econom ¢ downturn occurs the State Education Fund,

like a sailor’s wallet on the norning after, probably

wi |l not have the noney the proponents claimto have

set aside to neet the inflation plus one percent

obl i gation.

Treasurer Cof fman concluded by urging voters to “turn down

Amendnent 23.”"



All three rel eases were printed on Departnent of Treasury
| etterhead and designated “News Rel ease.” Each listed Steven
Roal stad, a nenber of the departnent staff, as the contact
person.
B. PROCEDURAL HI STORY

1. Adm nistrative Proceedi ng

On February 12, 2001, Common Cause filed its conplaint with
the Secretary of State,® alleging that Treasurer Coffnman and the
treasurer’s office used public resources to fornulate and
distribute the three press releases to nenbers of the public and
the nedia, to wit: faxing the releases to various nedia outlets
(and possibly individuals) fromthe treasurer’s office; using
state equi pnent and tel ephone lines; posting the rel eases on the
official State of Col orado website for the State Treasurer’s

of fice; posting the press rel ease dated Septenber 7, on the

3§ 1-45-111(2)(a), 1 C.R'S. (2001) (repeal ed by Col 0. Const.
art. XXvill, 8 9, 2003 Col o. Sess. Laws, 3597).



website with a link to a Denver Post editorial critical of the
anmendnent; and distributing email comrunications, denom nated
“Treasur- E-Notes,” which opposed the passage of the anendnent.
The Secretary of State assigned the case to an ALJ to
conduct a hearing.* The ALJ schedul ed a hearing for June 5 and
6, 2001. On March 21, the parties filed a case nmanagenent order
in which they set forth a nunber of stipulated facts. The
parties stipulated that the press rel eases had been faxed to
menbers of the nmedia and posted on the departnent’s website and
in addition: (1) copies of the first release had been
distributed by the treasurer to nenbers of the nedia at a press
conference he conducted; (2) at |east one press rel ease was
faxed outside of Colorado; (3) in accordance with Treasurer M ke
Cof fman’ s request, Deputy Treasurer Ben Stein researched
Amendnent 23 and its financial inpact; (4) in accordance with
Treasurer M ke Coffman’s request, Deputy Treasurer Ben Stein and
Executive Assistant Steve Roal stad assisted in the drafting of

each press rel ease and each Treasur-E-Note.?®

4 Pursuant to section 1-45-111, supra note 3.

®> The press rel eases and “Treasur-E-Notes” are for the nost part
t he sanme docunents. The Treasur-E-Notes are the press rel eases

formatted for emailing. For purposes of conveni ence, we use the
term “press rel ease” throughout this opinion.



The case managenent order provided, in addition, that there
were two primary issues in dispute:

(1) Whet her Treasurer M ke Coffrman was aut horized —

constitutionally, statutorily or by the common | aw —

to use state resources, in part through the use of e-

mai | s, faxes, web postings and press rel eases, to

express an opi nion regardi ng Arendnent 23, and,

therefore whether the Treasurer and his staff were

al l owed to generate and di ssem nate the statenents at

i ssue, such that there was no violation of Section 117

of the Col orado Fair Canpaign Practices Act

(2)If Treasurer M ke Cof fman was not so authori zed,

did his actions constitute a violation of Section 117

of the Fair Canpaign Practices Act, or were his

actions neverthel ess exempt . . . ?

Both sides agreed that if the Adm nistrative Law Judge answered
the first question in the negative, the matter woul d proceed to
a hearing on the second issue.

On April 19, 2001, the parties filed cross-notions for
summary judgnent. Common Cause noved for summary judgnment on
the first issue only, and the ALJ Iimted the Treasurer’s notion
to that issue as well. On May 7, 2001, the ALJ issued an order
granting in part and denying in part Comon Cause’s notion for
summary judgnent and denying Treasurer Coffman’s notion. The
ALJ noted the absence of any genuine issues of material fact and
concluded as a matter of |law that “the Treasurer has not shown

an i ndependent basis to issue the press releases in question.”®

® Although the ALJ granted Common Cause’s notion in part and
denied it in part, the | anguage of the order indicates that the



Accordingly, the ALJ |left unresolved the question of whether the
Treasurer’s activities were exenpt fromthe FCPA s prohibitions
agai nst contribution of public resources towards canpaign
activity.

On June 5, 2001, the ALJ conducted a hearing on the matter
of whether the press releases net the FCPA's “fifty dollar
exception,” or its “resolution or position of advocacy
exception.” The ALJ heard testinony from Treasurer Coffman,
Deputy Treasurer Ben Stein, and Executive Assistant Steven
Roal stad, and expressly incorporated their testinony in the
final order.

Al t hough the thrust of the hearing concerned the question
of whether the Treasurer’s press releases were protected by the
FCPA s exenptions, evidence energed, through Treasurer Coffman’s
own statenments, that the Legislative Council of the Col orado
Ceneral Assenbly had published and distributed an anal ysis of
the 2000 bal | ot proposals (“Blue Book”) to the public. The
Treasurer acknow edged that the Blue Book included both
argunents for and agai nst Amendnent 23. He stated, however,
that the Bl ue Book analysis was riddled wth inaccuracies; he
consequently considered it his duty, as state treasurer, to

informthe public of the true ramfications of Amendnent 23.

notion was actually granted in its entirety because Common Cause
requested summary judgnent on the first issue only.

10



In a |l engthy order designating Findings of Facts and
Concl usions of Law, the ALJ determ ned that Treasurer Coffman’s
activities were not protected by either of the rel evant FCPA
exenptions. Hence, the ALJ turned to whether public funds
expended by Treasurer Coffman to generate and distribute the
three press rel eases exceeded the FCPA's fifty-dollar cap. 1In
that regard, the ALJ took into account evidence that Stein and
Roal stad had prepared all three rel eases during regul ar working
hours under the Treasurer’s direction, and that Roal stad posted
the rel eases on the departnent’s website and formatted them for
emai | ing during working hours as well. The ALJ concl uded t hat
public funds totaling over three hundred dollars were expended
in Steins and Roal stad’s salaries and to cover copying and
faxi ng expenses. The ALJ rejected Treasurer Coffman’s
contention that Common Cause had the burden of denonstrating
what portion of the anpbunt shoul d have been regarded as exenpt
fromcal culation as internal comunication by the departnent.
In the ALJ's view, the rel eases were not internal governnent
menor anda, but were used to communicate the Treasurer’s views
agai nst the anmendnent to the public. Although the ALJ
acknow edged that “any tine a state agency prepares a press
rel ease there will be an ancillary effect of informng and
educati ng sone agency personnel,” he concluded that such “effect

does not permt expenditure of public noney to oppose state-w de

11



ball ot issues.” The ALJ concluded that to hold otherw se would
permt governnent officials to “end-run” the FCPA. Thus, the
ALJ concluded that staff time was properly included for the

pur pose of calculating the fifty-dollar cap.

The ALJ determ ned, also, that Treasurer Coffman’s
activities were not protected by the FCPA's “resol ution or
advocacy exception,” because the chall enged press rel eases were
publ i shed by the Treasurer. The ALJ reasoned that the statute
does not provide for the publication of “positions of advocacy.”
In addition, the ALJ concluded that the three press rel eases did
not constitute “resolutions.” Finding the plain neaning of
“resolution” to be limted to decisions “by an official body or
public assenbly,” the ALJ concluded that “nmere statenents by the
Treasurer are not ‘resolutions.’”” The ALJ lastly found that the
Treasurer was “responsi ble” for expenditure of funds in excess
of fifty dollars and accordingly, the ALJ granted Conmon Cause’s

prayer for relief and inposed a civil penalty.

12



2. Court of Appeals Opinion
On Septenber 10, 2001, Treasurer Coffrman appeal ed fromthe
decision of the ALJ to the court of appeals.’ That court upheld

the ALJ' s pronouncenents in Col orado Common Cause v. Cof fman, 85

P.3d 551 (Col 0. App. 2003). The court of appeals addressed the
FCPA in its entirety, including sections not contested by the
Treasurer. It opined that the statute did not permt a state
official or enployee with policy-making responsibilities to
expend nore than fifty dollars in expressing opinions on
canpai gn and ballot issues. 1d. at 555. Addressing the FCPA s
“factual summary” exception, the court of appeals concl uded that
even if Amendnent 23 could be considered an “issue of official
concern” the statute required that the Treasurer render a

bal anced portrayal of Amendnent 23. [d. [t observed that “the
Treasurer’s press rel eases are not such a bal anced factual
sunmary but, instead, constitute a ‘conclusion of opinion

agai nst’ the ballot proposal.” Id. Since the Treasurer had not
contested the ALJ's factual finding that his expenditures
exceeded the fifty-dollar limt, and since it concluded that the
press rel eases remai ned subject to the FCPA's |imts, the court
upheld the ALJ's order. |d.

The court also held that although the FCPA offers an

exenption for opinions on ballot nmeasures by elected officials,

13



the statute did not permt the expenditure of public funds for
t he expression of such personal opinion. |t noted, again, that
the Treasurer had not suggested that his activities were
protected by the “elected official” exception. Id.

Turning to the statutory exenptions advanced by Treasurer
Coffrman in support of his canpaign activities, the court of
appeal s dism ssed the Treasurer’s contention that the three
press releases were insulated fromthe FCPA s prohibitions by
the “resolution or positions of advocacy exenption.” |d. at
555-56. The court concluded that the press rel eases were not
“resol utions” because “a resolution generally requires action by
a voting body.” Id. at 555. Likew se, the court of appeals
rejected Treasurer Coffrman’s assertion that his press rel eases
constituted a “position of advocacy” under the FCPA. |d. In
the court’s view, while the exenption clarifies that a
departnent nmay take a position of advocacy on a ball ot neasure,
it does not permt unlimted expenditure of public funds in
t aki ng such position of advocacy. I|d. The court reasoned that
to interpret the statute as permtting such unlimted
expendi ture of public funds would render the FCPA s overal

prohi bitions neaningless.® Id. at 556.

" Pursuant to section 1-45-111, supra note 4.

8 The court of appeals also dismissed the Treasurer’s contention
that the ALJ had no authority to inpose civil penalties for
violation of the FCPA. That issue is not before this court.

14



We granted certiorari to determ ne whether Treasurer
Coffman’s official duties as state treasurer, as defined by the
state constitution and various statutes, permt unlimted
expenditure of public funds in advocating defeat of a ball ot
initiative proposed for voter consideration. If not, we are
asked to determ ne whether the pre-election press rel eases
i ssued by the treasurer conply with, or are otherw se exenpt
fromthe FCPA. We now hold that neither the constitution nor
statutes governing the official duties of state treasurer permt
unlimted expenditure of public funds in advocating for or
agai nst a ballot neasure. Accordingly, the Treasurer’s
authority to generate and distribute press rel eases advocating
the defeat of any ballot nmeasure nmust be found within the anbit
of the FCPA. W hold that the three press rel eases at issue
viol ated the FCPA and are not protected by any applicable

exenpti on.

15



I'1. ANALYSI S
A.  DECI DI NG | SSUES OF STATE CAMPAI GN FI NANCE VI OLATI ONS ON
STATUTORY GROUNDS

Treasurer Coffman is an elected | eader of the State of
Col orado. In that vein, he argues that he has specific
constitutional and statutory responsibilities that both permt
and demand that he take | eadership positions on financial
I Ssues.

We, for our part, however, nust approach those argunents
wi th great caution. Wen resolving issues concerning unlaw ul
expenditure of public resources to fund canmpaign activity, we
must |l ook first to the applicable statutes and not venture into
far-reaching constitutional issues concerning governnent speech

unl ess necessary. See Mark G Yudof, Wien Governnents Speak

Toward a Theory of Governnent Expression and the First

Amendnent, 57 Tex. L. Rev. 863, 912-913 (1979). W have
cautioned that constitutional questions that are not essenti al
to the resolution of issues before us should not be addressed.

Town of Ochard Cty v. Bd. O Delta County Commirs, 751 P.2d

1003, 1006 (Colo. 1988). Simlarly, other state courts
generally view the issue as “one of statutory construction, that
is, whether a particular expenditure is within or w thout

| egi sl ative authorization.” See Burt v. Blunenauer, 699 P.2d

168, 177 (Or. 1985). Thus, even being cogni zant of the

16



Treasurer’s argunents, we do not view the issue as one of
“governnent speech” or the right of public officials to speak
freely on matters of public concern. Treasurer Coffman has the
right, and perhaps the duty, to speak out on matters of concern
to his office or to the electorate. However, what we deal wth
today is what the applicable statutes provide with respect to
constraints on those efforts.

It is axiomatic that we | ook to the | anguage of the statute

to determine legislative intent. State v. N eto, 993 P.2d 493,

500 (Col o. 2000). W do not resort to extrinsic nodes of
statutory construction unless the statutory |anguage is

anbi guous. Dept. of Revenue v. Wodnen of the Wrld, 919 P.2d

806, 817 (Colo. 1996). In construing a statute, we wll adopt a
construction that will serve the | egislative purposes underlying
the enactnment. 1d. at 810.

Mor eover, we nmust give particul ar deference to the
reasonabl e interpretations of the adm nistrative agencies that
are authorized to adm nister and enforce a particul ar statute.

Tivolino Teller House, Inc. v. Fagan, 926 P.2d 1208, 1211 (Col o.

1996). On review, an agency decision wll be sustained unless
arbitrary or capricious, section 24-4-106(7), C. R S. (2004), or

unsupported by the evidence or contrary to | aw, Regents of the

Univ. of Colorado v. Meyer, 899 P.2d 316, 317 (Colo. 1995).

However, although we find persuasive an adm nistrative

17



interpretation of statute that is a reasonable construction

consistent wwth public policy, Aurora v. Bd. of County Commirs,

919 P.2d 198, 203 (Colo. 1996), it is for this court to
determ ne all questions of law, interpret applicable statutes,

and apply such interpretations to the facts, Meyer, supra.

Li kew se, even though an agency construction of statute should
be given appropriate deference, its interpretation is not

binding on this court. See El Paso County Bd. of Equali zation

v. Chaddock, 850 P.2d 702, 704 (Colo. 1993).

B. THE TREASURER S OFFI CI AL DUTY AS PERM TTI NG EXPENDI TURE OF
PUBLI C FUNDS

The Treasurer argues that he legitimately used public
resources to create the press releases in performance of his
official duties. He posits that his duties as treasurer, as
defined by the state constitution and various statutes, include
both nonitoring Colorado’s fiscal condition, and serving a
fiduciary role, which entail informng the public on natters
affecting the state coffers. For this latter proposition, he
points to the constitution and various statutes requiring or
authorizing the state treasurer to file reports.

| ndeed, the statutes do broadly describe the duties of
state treasurer to enconpass fiscal nonitoring responsibilities.
The state treasurer has the duty to “keep adequate records of

all nmonies comng into his custody,” and “at the end of each

18



quarter of the fiscal year submt a witten report to the
governor . . . showing the condition of the state treasury

.” 8 24-11-107(6), 7B C R S. (2002) (repealed 2003). The
governor is authorized to cause the Treasurer’s quarterly report
to be promptly published in at | east one newspaper. See Col o.
Const. art. X, 8 12(3); 8§ 24-22-107(1). Accordingly, the
Treasurer’s reporting function primarily relates to his role in
keepi ng the governor informed. He has no explicit fiduciary
role that entails reporting such matters to the public. On the
ot her hand, he is the constitutional custodian of public nonies

t hat have been entrusted to his care. See generally In re House

Resol ution, 12 Colo. 395, 21 P. 486 (1889).

The statutes permt the Treasurer to “issue publications
circulated in quantity outside the executive branch of state
government in accordance with the provisions of section
24-1-136." 8§ 24-22-107(4). Section 24-1-136, the “Information
Coordi nation Act,” guides heads of departnents in fornulating
operational reports and publications related to agency
functions. It subjects the publication of such reports to the
governor’s approval. 8§ 24-1-136(3)(b)(11). Departnent
publ i cations are circul ated outside the executive branch by
delivery to the state librarian, section 24-1-136(3)(e), to the
general assenbly, section 24-1-136(9), or sold to the public by

an agency havi ng appropriations for producing publications to be
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sold to the public, or otherw se having approval of the
controller prior to making any di sbursenents for said
publ i cations, section 24-1-106(10).

Al'l indications are that the constitution and statute
require the Treasurer to nmake operational and adm nistrative
reports detailing annual objectives set forth in budget
requests, bringing to the governor’s attention special problens
affecting the department, or collecting and fromtine to tine
publ i shing certain regular or special reports the governor or
the general assenbly may require. See 8§ 24-1-136(3)(b)-(f) &
(4). These duties are not unique to the office of treasurer,
however; heads of principal departnments jointly fulfill the
responsibilities of coordination and control of admnistrative
information. § 24-1-136(3).

In sum neither the constitution nor the statutes
delineating the duties of Treasurer Coffman demand that he keep
the public apprised of the status of the state’s coffers through
regul ar reports. The statutes outline specific circunstances
wher eby such reports may be issued to the governor, and
subsequent|ly di sbursed to the public. Even assum ng, however,
that his general fiduciary responsibilities would suggest such a
course of action, nothing in the statutes or constitution deal
with his authority to distribute information advocating support

or opposition to a pending ballot neasure — even if the neasure
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concerns fiscal matters. No statutory or constitutiona
provi si on supercedes the FCPA in that regard, and therefore, we
must |l ook to the terns of the FCPA itself.

C. THE FCPA' s RESTRI CTI ON ON CONTRI BUTI ONS OF PUBLI C RESOURCES
TOMRDS CAMPAI GN ACTIVI'TY

1. Unbrella Restriction

The FCPA was first enacted in 1974 under the title
“Canpai gn ReformAct.” Ch. 57, sec. 1, 8§ 49-27-116, 1974 Col o.
Sess. Laws 261, 268-71. At the tine, the expressed purpose of
the pertinent provision was to prevent state or political
subdi vi sions from devoting public resources toward persuadi ng
voters during an election. Hearing on Senate Bill 28, Senate
State Affairs Commttee, Colorado General Assenbly Second
Regul ar Session (1974).

The statute has been anended, repeal ed, and reenacted
several tinmes since its inception, but its core prem se has
remai ned unchanged. As currently codified, see § 1-45-101 et.
seq., CRS. (2004), the FCPA seeks to control canpaign
contributions by individual contributors and special interest
groups. See § 1-45-102. More pertinently here, it regul ates
expendi ture of public nonies by state agencies, departnents,
officials, and enpl oyees to prevent the state nmachinery from

thwarting the el ectoral process. See generally 8§ 1-45-117.
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As relevant here, the unbrella restriction prevents state
agenci es and departnents from spendi ng “public noneys from any
source,” or making “any contributions, to urge electors to vote
in favor of or against any State-w de ballot issue” that has
been submitted for voter approval. § 1-45-117(1)(a)(l)(A).°
The statute antici pates that any spending of public nonies to
urge the public to vote for or against a ballot measure viol ates
its strictures, unless such contribution is protected by one of

several exenptions.

® Section 1-45-117(1)(a)(1)(A) provides pertinently:
No agency, departnent, board, division, bureau,
commi ssion, or council of the state or any political
subdi vi si on thereof shall make any contribution in
canpai gns invol ving the nom nation, retention, or
el ection of any person to any public office, nor shal
any such entity expend any public noneys from any
source, or make any contributions, to urge electors to
vote in favor of or against any:
(A) State-wi de ballot issue that has been
submtted for the purpose of having atitle
desi gnated and fixed pursuant to section
1-40-106(1) or that has had a title designated
and fixed pursuant to that section.
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2. Exemptions fromthe FCPA's Unbrella Restriction

The section (1)(a) or “fifty dollar” exenption was adopted
in 1988. See ch. 33, sec. 1, § 1-45-116(1), 1988 Col 0. Sess.
Laws, 301. It permts a nenber or enpl oyee of any state agency
or department with “policy-making” responsibilities to expend up
to fifty dollars of public nonies “in the formof letters,
t el ephone calls, or other activities incidental to expressing
his or her opinion on any” state-wide ballot initiative. The
statute does not define “policy-making responsibilities” or
“Iincidental to.” However, it appears clear fromthe
Adm ni strative Procedure Act that heads of principal departnents
are enpl oyees with policy-making responsibilities. See, eg.,
8§ 24-1-136 (defining “policy functions of heads of
departnents”).

The plain neaning of “incidental” includes matters
“happening as a result of or in connection with sonething nore
inmportant.” See Webster’'s New World College Dictionary 682 (3rd

ed. 1996); see also Meyer, 899 P.2d at 318 (hol ding that

“incidental to” has a broad neaning).

The general assenbly envisioned that while enpl oyees with
policy-making responsibilities may express personal opinions on
bal | ot neasures, unless otherw se provided by the statute, any
expenditure of public funds by the official in favor of or

agai nst any state-w de ballot nmeasure nust remain within the
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fifty-dollar limt, regardl ess of the source of the public
nmoni es used to support such activity. The only “incidental”
expenses by a public official that the general assenbly
expressly insulated fromthe fifty-dollar Iimtation are | ocated
in subsection (2) of the statute. The follow ng are not

i ncl uded for purposes of calculating the fifty-dollar

limtation: (1) official residence furnished or paid for by the
state or political subdivision; (2) security officers required
to acconpany a candi date or the candidate’s famly; (3) publicly
owned notor vehicles provided for the use of the Governor or
chi ef executive of a political subdivision; (4) publicly owned

aircraft. See 8 1-45-117(2); see also Col orado Taxpayers Uni on,

Inc. v. Ronmer, 750 F. Supp. 1041, 1045 (D. Col o. 1990)

(characterizing as incidental, state owned airplane, autonobile,
and security personnel used by Governor while urging voters to
defeat a ball ot neasure).

Accordingly, the fifty-dollar Iimtation is intended to
apply to any expression of opinion by a public official or
agency, unless the plain neaning of the statute suggests the
opposite. That dollar cap forns the foundation by which the
general assenbly’s intent is gleaned fromthe remaining
appl i cabl e exenptions. The general assenbly excluded the
“factual summary” exenption, subsection (1)(b)(l), fromthe

fifty-dollar limtation, prefaced on the protection of the
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unbrella prohibition — preventing unlimted expenditure of
public funds in advocating one side of an el ection issue.

Al t hough the Treasurer did not suggest that his press rel eases
are “factual summaries,” a discussion of this provisionis

enl i ghteni ng because it exposes the painstaking procedure by
whi ch the general assenbly sought to permt the state to inform
the public on electoral matters w thout eviscerating the FCPA s
core value. Under subsection 1(b)(l), a state agency may spend
unlimted public funds to distribute a “factual summary,” which
must include “both argunents for and agai nst the proposal,” and
concerning “any issue of official concern before the electorate
in the jurisdiction,” and “shall not contain a conclusion or
opinion in favor of or against any particular issue.”

Finally, the statute does not prevent the state agency or
departnent from “passing a resolution or taking a position of
advocacy” on a state-wi de ballot issue, or “reporting the
passage of or distributing such resolution through established,
customary neans, other than paid advertising. . . .~
8 1-45-117(b)(I'11)(A) & (B). Forenost, the statute makes cl ear
that only the passing of a resolution may be reported.

Moreover, a “resolution” is “a formal expression of an
opi nion, intention, or decision by an official body or assenbly
(esp. a legislature).” Black’s Law Dictionary 1313 (7th ed.

1999). The use of the termin other contexts indicates that
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“resolution” connotes actions by governing bodies, such as

| egi sl atures or adm nistrative boards. See, e.g.,

8 1-41-103(1)(c), C R S. (2004) (describing “an ordi nance,
resolution, or franchise passed by the | egislative body of any

| ocal governnment . . .”7); 8 7-55-113, C R S. (2004) (“resolution
adopted by its board of directors”); 8§ 22-44-107, C R S. (2004)
(“a resolution adopted by the board of education”); but see

8§ 24-32-1703(11) & (12) (defining “inducenent resolution” as “a
resolution, [or] ordinance . . . adopted by an “issuing
authority” and defining “issuing authority” as “any entity or
person” with certain specified authority). Thus, while the
statute provides for the passing of a resolution and taking a
position of advocacy, only a resolution, passed by the governing
body, as such, may be reported and thereby exenpted fromthe

fifty-dollar limtation.?® See Lunsford v. West. States Life

Ins., 908 P.2d 79, 84 (Colo. 1995) (holding that “when the

| egi sl ature speaks wth exactitude, we nmust construe the statute
to mean that the inclusion or specification of a particular set
of conditions necessarily excludes others”).

D. AUTHORI TY FROM OTHER JURI SDI CTI ONS

1 The statute permits elected officials to express a personal
opi nion on any ballot or other neasure pending before the

el ectorate. See § 1-45-117(1)(b)(!l). Because the Treasurer
does not suggest that the press rel eases were protected by this
provi sion, we only point out that even though the statute
protects that right, it does not provide for an unlimted
expenditure of public funds in service of that right.
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1. Col orado Federal Judicial Authority

This case presents an issue of first inpression for this
court. W pause, however, to review decisions of the federa
courts and other state courts to point out that our decision
today conports with what has becone an established principle
strictly construing statutes regarding use of public funds to
i nfluence the outcone of elections.

The federal courts have addressed the FCPA in two cases,

Mountain States Legal Found. v. Denver Sch. Dist. #1, 459 F

Supp. 357 (D. Colo. 1978), and Canpbell v. Joint Dist. 28 J.,

704 F.2d 501 (10th Cr. 1983). Although both cases involved an
earlier version of the statute, the refrains echoed by both
remai n rel evant for purposes of the issues presented here.

Then, the pertinent provision permtted state agencies and
political subdivisions to “nmake contri butions or contributions
in kind in canpaigns involving only issues in which they have an

official concern.” See Muuntain States, 459 F. Supp. at 360.

In Mountain States, a state-wide ballot initiative proposed an

amendnent to the state constitution regulating the manner in
which all state entities spend public funds. 1d. at 359. The
Denver School Board District #1 resolved to oppose the
anendnent, contending that the issue was one of “official

concern.” 1d. The court rejected that argunment, asserting that
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“a proposed anendnent to the state constitution on a general

el ection ballot is not” an issue of official concern for the
school board. 1d. The court observed that passage of the
amendnent would not only affect the conduct of the board’ s
affairs, but would have an equal inpact on “all other state and
| ocal governnental agencies in Colorado.” Id. As such, the
Board did not enjoy a special exenption and the court held that
expenditure of public funds in this context nust reflect a

bal anced portrayal of the ballot neasure. |Id. at 350. It cited
a leading opinion of the California Suprenme Court enphasi zing
the “uniformjudicial reluctance to sanction the use of public
funds for election canpaigns,” resting on “an inplicit
recognition that such expenditures raise potentially serious
constitutional questions.” Id. at 360. |In 1983, the Tenth
Crcuit arrived at the sane concl usions under simlar

ci rcunst ances. See Canpbel |, supra.

Fol | ow ng Mountain States and Canpbell, the general

assenbly anended the statute to authorize state agenci es,
departnents, and subdivisions to use unlimted public funds only
when distributing “factual summaries” on issues of “official
concern.” See ch. 104, sec. 2, § 1-45-116, 1991 Col 0. Sess.
Laws 604, 605. Thus, as currently codified, the statute does
not permt a state agency or official to issue a biased report

on ball ot neasures nerely because the proposal may be of
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“official concern” or may perhaps inplicate the state official’s
statutory or constitutional duties.

Over a decade after Muuntain States, the author of that

opi ni on, Judge Richard Matsch, wote the decision in Roner.

There, the plaintiffs sought section 1983 relief contending that
Governor Roner had unlawful |y expended public resources to sway
voters to defeat a ballot initiative. 1In rebuffing the
plaintiffs’ conplaint, Judge Matsch decl ared:

The fundanental flawin the plaintiffs’ contentions is
the failure to distinguish between governnenta
interference with an initiative and opposition to it
from persons occupyi ng positions in governnment. There
is a difference between the conduct of public
officials in speaking out on controversial political

i ssues and their use of governnental power to affect
the election. Coercion is the core of power in
government. \Whether the coercion is applied directly
t hrough conpul sory or prohibitory laws or indirectly

t hrough taxation and expenditure, the use of that
power is |imted by constitutional controls, including
the First Amendnent.

Roner, 750 F. Supp. at 1045. Judge Matsch expl ai ned that
because “[t] he governor is a political personage,” his “powers
of persuasion are attributes of his personality as well as his
position.” 1d. Accordingly, he opined that “[w] hen those
personal powers are not linked to the levers of the coercive
authority of the governnent [the Governor] heads, there is no

governnmental interference with the First Amendnent rights of

t hose opposing himon an issue.” Id.
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Al though intrinsically persuasive, Roner is distinguishable

on several grounds. As a section 1983 claim the plaintiff’s
conplaint did not trigger the FCPA and, thus, Judge Matsch did
not need to struggle with the statutory | anguage that controls
our decision today. |ndeed, Judge Matsch distingui shed Mountain
States, explaining that Roner was not an expenditure case. |d.
at 1044. He pointed out that the state had been rei nbursed, by
the citizens group associated with the Governor’s canpai gn

agai nst the anmendnent, for alnost all the outlay involved. 1d.
In addition, he correctly differentiated the use of a state
owned airplane, autonobile, and security personnel as
“incidental expenditures.” |1d. at 1045; see also 8§ 1-45-117(2)
(excluding sane fromthe FCPA' s prohibitions). Judge Matsch

al so characterized certain “out-of-pocket” costs incurred by the
Governor as “incidental.” Id. W do not have the sane
opportunity to dism ss Treasurer Coffnman’s expenditures as
incidental, as mnimal as they were, because we are governed by
plain statutory | anguage to the contrary. The FCPA nmakes cl ear
that even any costs “incidental to” expressing an opinion on
such nmeasures nust not exceed the statutory limt. See

8§ 1-45-117(1)(a)(ll). On the other hand, to the extent that

Roner advocates that the statute does not prevent an el ected

of ficial from espousing any views on a pending ball ot neasure as

|l ong as the official does not enploy the state machinery to
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i nfluence the election, the statute clearly concurs. See
8§ 1-45-117(1)(b)(1l) (permtting an elected official to express

per sonal opinion on any issue).

2. O her Jurisdictions

Most judicial authorities disapprove the use of public
resources to pronote partisan positions during elections. In
fact, jurisdictions that have addressed the issue so far agree
al nost uniformy that during an el ection, comrunication fromthe

state may informbut not attempt to sway the electorate. *

The New Jersey and California Suprene Courts issued the two
| eading opinions in this area. In an opinion witten by Justice

Brennan before his tenure on the United States Suprene Court,

1 Gitizens for Responsible Gov't v. City of Al bany, 66 Cal.
Rptr.2d 102 (Cal. C. App. 1997); Smith v. Dorsey, 599 So.2d 529
(Mss. 1992); Pal mBeach County v. Hudspeth, 540 So.2d 147 (Fl a.
Dist. C. App. 1989); Burt v. Blunenauer, 699 P.2d 168 (O .
1985); Goodwi n v. East Baton Rouge Parish Sch. Bd., 372 So.2d
1060 (La. C. App. 1979); Anderson v. City of Boston, 380 N E. 2d
628 (Mass. 1979); Stanson v. Mtt, 17 Cal.3d 206 (Cal. 1976);
Stern v. Kramarsky, 375 N. Y.S. 2d 235 (N. Y. Spe. Term 1975);
Ctizens to Protect Pub. Funds v. Bd. of Edu., 98 A . 2d 673 (N.J.
1953) .
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the New Jersey Suprene Court held as unlawful, election
activities by a local school board urging voters to support a

ball ot neasure. See Citizens to Protect Pub. Funds v. Bd. of

Edu., 98 A 2d 673 (N.J. 1953). Prior to an election on a school
construction-fundi ng proposal, the board enbarked on a canpai gn
to sway voters to approve the bond neasure. |d. at 674. Anpng
ot her things, the board used public funds to print and
distribute an 18-page booklet entitled “Read the Facts behind
the . . . School Building Program” Id. Although nost of the
18- page panphl et contained factual summaries about the program
at |l east three pages exhorted voters to “Vote Yes!” and war ned
of the dire consequences for failure to approve the program

Id. The court rebuked the board for advocating “one side of the
controversial question without affording the dissenters the
opportunity by neans of that financed nediumto present their
side and thus inperiled the propriety of the entire
expenditure.” 1d. at 676. It declared that “[t]he public funds
entrusted to the board belong equally to the proponents and
opponents of the proposition, and the use of the funds to
finance not the presentation of facts nerely but al so argunents
to persuade the voters that only one side has nerit, gives the
di ssenters just cause for conplaint.” 1d.

In Stanson v. Mott, 17 Cal.3d 206 (Cal. 1976), the

California Suprenme Court was |ikew se skeptical of the selective
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use of public funds in an election canmpaign. The court held
that “in the absence of clear and explicit legislative

aut hori zation, a public agency nmay not expend public funds to
pronote a partisan position in an election canpaign.” 1d. at
211. After evaluating cases fromother jurisdictions, the court
observed a “uniformjudicial reluctance to sanction the use of
public funds for election canpaigns [resting on] an inplicit
recognition that such expenditures raise potentially serious
constitutional questions.” |1d. As the court explained it, “[a]
fundanmental precept of this nation’'s denocratic el ectora
process is that the governnment may not ‘take sides’ in election

contests or bestow an unfair advantage on one of the several

conpeting factions.” 1d.; see also Smth v. Dorsey, 599 So.2d

529, 542 (Mss. 1992) (finding “conpelling wi sdom and sound
logic in [the] line of cases which recognizes a bal anced,
information role in educating the |ocal conmunity about the

ref erendum proposal ”); Pal m Beach County v. Hudspeth, 540 So.2d

147, 154 (Fla. Dist. C. App. 1989) (observing that the thene
whi ch predom nates the cases, sinply stated, is that “while the
county not only may but should allocate tax dollars to educate
the el ectorate on the purpose and essential ramfications of
referendumitens, it nmust do so fairly and inpartially”); Stern

v. Kramarsky, 375 N. Y.S. 2d 235, 239 (N Y. Spe. Term 1975)

(cautioning that “it would be establishing a dangerous and

33



unt enabl e precedent to permt the governnent or any agency
thereof, to use public funds to di ssem nate propaganda in favor

of or against any issue or candidate”); but see Quinn v. Cty of

Tulsa, 777 P.2d 1331, 1339 (kla. 1989) (acknow edging that
there had been sone inperm ssible expenditure of public funds to
i nfl uence passage of a bond issue, but concluding that such
activities “did not establish that the el ectoral process had
been contam nated by these activities”).

To be sure, the cases have distingui shed between
informati on and el ectioneering activities; and between | obbyi ng
anot her governnental body at a different |evel of governnent and
| obbyi ng one’s own voters; see Mdtt, 17 Cal.3d at 218, and
bet ween advocacy by governnents thensel ves and advocacy by
i ndi vi dual nenbers of the governnment, see Smith, 599 So.2d at
541. The cases consistently hold, however, that “when public
coffers are used to advocate only one side, wth no opportunity
for dissenters to present their side of the issue,” the state
has “overstep[ped] lawful and inplied authority.” |Id.

Al t hough we enphasi ze that any expenditure of public funds
to advocate for or against any neasure pendi ng before the

el ectorate nmust be justified by the statute, the cases from
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other jurisdictions illum nate the harm sought to be avoi ded by
the statutory mandate. '?

E. THE VALID TY OF THE TREASURER S PRESS RELEASES UNDER THE FAI R
CAMPAI GN PRACTI CE ACT

The FCPA, section 1-45-117(1)(a)(l), provides that no state
agencies or political subdivisions may make any contribution or
expend any public nonies fromany source to persuade electors to
vote for or against a state-w de ballot nmeasure. The statutory
section is entitled “State and political subdivisions —
[imtations on contributions.”

As evidenced by the parties’ trial managenent order, the
Treasurer agrees that, prior to the election, he issued three
press rel eases advocating the defeat of Amendnent 23, a state-
wi de ball ot neasure. The ALJ found that there were $6.00 of
copying costs associated with the press rel eases, and $11. 00 for
facsimle transm ssion charges. The ALJ further found that one
menber of Treasurer Coffman’s staff spent three hours and thirty
m nut es generating and posting the rel eases, and anot her nenber
of his staff spent six and one half hours. The ALJ divided the
two individual’'s salaries by a fifty-hour week and arrived at an

hourly rate, which he then cal cul ated at $56.29 and $167. 46

2 W note that we need not address here what m ght constitute
subt| e advocacy under the guise of a balanced portrayal. The
three press rel eases were clear and unm stakably opposed to the
Amendnent .
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respectively for the two individuals. By the addition of the
copyi ng charges, the FAX charges and the hourly rate charges,
the ALJ arrived at a sum of $334.92 expended by the Treasurer in
opposition to Amendnent 23. Taking into account the enpl oyees’
hourly salary and the nunmber of hours spent working on the

rel eases, the ALJ concluded that the fifty-dollar statutory
limt had been surpassed by the Treasurer.?!

The Treasurer makes two | egal argunents to support his
contention that he did not violate the FCPA. First, he argues
that even if the expenditures contravened the FCPA' s unbrella
restrictions, he is nonetheless imune fromliability because
the costs should not include staff tinme allocation, and
therefore did not exceed the fifty-dollar limt. Alternatively,
he urges that his press releases constituted “resol uti ons”

wi thin the neaning of the statute.

13 The ALJ properly excluded the Treasurer’s salary in
calculating the fifty-dollar Iimt. As previously noted, the
statute permts elected officials to express personal opinion on
measur es pendi ng before the electorate. See § 1-45-117
(1)(b)(I'l). The statute does not prevent the elected official
from expressing such opinion during working hours. It, however,
prevents himfromusing unlimted staff time in expressing that
opi nion. See Roner, 750 F.Supp. at 1044 (suggesting that state-
paid staff time constitutes an expenditure if proven that the
Governor’s staff devoted tine to canpai gn agai nst ball ot
measures; but noting that as elected official, the Governor “has
no duty shifts or tine off”).
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1. Staff Tine as Contributions in Kind

As we have noted, the FCPA expressly provides that
“In]Jothing in this subsection (1) shall be construed to prevent
an elected official fromexpressing a personal opinion on any
issue.” 8 1-45-117(1)(b)(l11). Additionally, as an enpl oyee of
the Treasury Departnent who clearly has policy-mnmaking
responsibilities, Treasurer Coffrman was entitled to “expend not
nore than fifty dollars of public nonies in the formof letters,
tel ephone calls, or other activities incidental to expressing
his or her opinion on any such (ballot) issue.”

§ 1-45-117(1)(a)(11).

The question is thus whether the FCPA s prohibition against
t he expenditure of public funds from any source, or nmaking any
contributions to urge electors to vote in favor of or against a
bal | ot issue excludes or includes the calculation of staff tine
spent preparing or dissem nating the press rel eases.

To answer that question, we nust determ ne the neani ng of
contribution and expenditure for purposes of the statute. The
definitions section of the statute in effect at the tine of this
el ection contains the foll ow ng provisions:

“Contribution” is broadly defined as paynent, |oan, pledge
or advance of noney. § 1-45-103(4)(a), 1 C R S. (2000),
currently codified at Colo. Const. art. XXVIII, 8§ 2. It does

not include “services provided w thout conpensation by
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i ndi vidual s volunteering their time on behalf of a[n]
issue.” § 1-45-103(4)(b). “Contribution in kind” is defined
as:

[ T]he fair market value of a gift or loan of any item

of real or personal property, other than noney, nade

to or for any candidate commttee, issue conmttee,

political commttee, or political party for the

pur pose of influencing the passage or defeat of any

issue . . . . Personal services are a contribution in

kind by the person paying conpensation therefore. 1In

determ ning the value to be placed on contributions in
kind a reasonable estimate of fair market val ue shal

be used.

8§ 1-45-103(4.5)(a).

“Expenditure” is defined as:

[ T] he paynent, distribution, |oan, or advance of any

nmoney by a candidate commttee, political commttee,

issue commttee or political party. . . . An

expenditure occurs when the actual paynent is nmade or

when there is a contractual agreenent and the anount

i s determ ned.

8§ 1-45-103(6).

Did Treasurer Coffman nmake expenditures or contributions in
excess of fifty dollars in connection with the press rel eases?
First, the definition of FCPA's definition of expenditure is
clearly limted to out-of-pocket expenditures. The definition
itself is clear on that point. Accordingly, the Treasurer did
not meke expenditures in excess of fifty dollars.

Next, the definition of contribution includes the paynent
of noney to a conmttee or canpaign in support or opposition of

an issue, and would not appear to apply. There is no outright
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contribution of noney at issue here beyond the hard costs
already identified. He did not nmake contributions in excess of
fifty dollars.

Contribution in kind, on the other hand, covers the
contribution of personal services — provided that the services
are not volunteer services wthout pay. The statute provides
that a contribution in kind is to be attributed to the person
payi ng the conpensation therefore and that the value is to be
determ ned on the basis of fair market value of the services.

Looking to that |anguage, the staff time Treasurer Coffnman
caused to be expended in opposing Anendnent 23 falls within the
purview of a contribution in kind. W note that he was not the
payer for those services — the State of Col orado was, but he was
certainly the supervisor and could direct staff tinme as he saw
fit. There is evidence in the record regarding the hourly rate
attributable to the individuals involved which is equivalent to
the fair market value of the services. There is also evidence
in the record that the services were provided as part of regular
job duties, were during work hours and were not vol unteer
services. Hence, Treasurer Coffman did contribute services in

kind in excess of the fifty-dollar limt.

39



2. Press Rel eases as Resol utions

W agree with both the ALJ and the court of appeals in
rejecting the Treasurer’s |legal argunent that the press rel eases
were “resolutions” exenpted fromthe fifty-dollar imt. A
resolution is the “formal expression of the opinion or will of
an official body or public assenbly adopted by vote.” Black’s
Law Dictionary 1313 (7th ed. 1999). The rel eases were Treasurer
Cof fman’s opinion, not a formal position of the Treasury
Departnent, were not adopted by vote, and contai ned persuasive
argunment in addition to a position statenent. The general
assenbly clearly did not intend to classify the three press
rel eases put out by Treasurer Coffrman, a single decision-naker,
as “resolutions.” If we were to uphold the press rel eases as
“resolutions,” it would underm ne the entire thrust of the
| egi slative schene — which we are obliged to give effect. For
exanpl e, there would be no need to include the stricture that
enpl oyees with policy-naking responsibilities use not nore than
fifty-dollars to di spense personal opinions on ballot neasures
i f departnent heads, such as the Treasurer, could expend
unlimted public funds for the issuance of as nany press

rel eases as possi ble under the | abel “resolution.”
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I 11. CONCLUSI ON

The statutory | anguage of the FCPA unanbi guously expresses
the general assenbly’s intent to prevent state agencies and
officials fromusing public funds to influence the outcone of an
initiative election. To that end, the FCPA contenpl ates that
when the public funds are used to informthe public about a
pendi ng bal l ot nmeasure, the information provided nust represent
both sides of the issue. Treasurer Coffnman opposed Anendnent 23
as poor fiscal policy. He was entitled to take that position.
However, he could not invoke the machinery of governnment to
support that position — at least to an extent in excess of fifty
dol | ars.

We affirmthe court of appeals and hold that the Treasurer
| acked i ndependent authority to expend public resources in
advocating the defeat of Anmendnent 23. W hold also that the
three press rel eases issued by the Treasurer violated the FCPA
and were not protected by any of its exenptions. Accordingly,
we affirmthe court of appeals.

JUSTI CE COATS di ssents.
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JUSTI CE COATS, dissenting.

Because | disagree with the majority’s construction of the
previ ous version of the Fair Canpaign Practices Act, as well as
its inposition of a fine on the Treasurer in this case; and
because | fear that even though the FCPA has been substantially
rewitten, the mpjority’s construction will have a significant,
del eterious inpact on the public’s right to be inforned by its
el ected officials about the nerits of pending ballot issues, |
respectfully dissent.

Unlike the majority, | do not believe that the applicable
version of section 117 proscribed contributions-in-kind, and
even if it had, | do not believe that directing an el ected
official’s staff to help himdevelop and articulate a policy
position (especially one that involves matters of official
concern to his office) could constitute a contri bution-in-kind
to an issue commttee within the neaning of the Act. Wth
regard to the inposition of civil penalties, both the ALJ and
the majority plainly msinterpret, or sinply ignore, the
statute’s reservation of such sanctions for those who
intentionally violate the provisions of the Act. Finally,
because | understand the authorization to expend up to $50 of
public noney to include only the actual expenditure of public

funds to articul ate and di ssem nate a policy-maker’s opinion,



contributions-in-kind, had they actually been proscribed by
section 117, | do not believe would have been even partially
permtted by such an authori zati on.

Until 1997, the restrictions placed on governnent offices
by section 117 (then designated section 116) applied to “any
el ection before the electorate” and expressly stated that none
of the designated entities could “expend any public noneys from
any source, or make any contributions in kind.” 81-45-
116(1)(a)(1), C R S. 1973 (Supp. 1996). Wth the repeal and
readoption of the Act by initiative in the general election of
1996, the types of elections and issues included in the ban were
delineated wwth greater particularity, and the term
“contributions in kind” was replaced by “contributions.” § 1-
45-117(1)(a)(l1), 1 CR S. (1987). Both before the anmendnent and

at the time of the press-releases at issue here (and, in fact,

until the adoption of Colo. Const. Art. XXVIII in the election
of 2002), both of these ternms — “contribution” and “contri bution
in kind” — were separate statutory terns of art. See 8§ 1-45-

103(4),(4.5), 1 CRS. (2002). “Contribution in kind” was not
subsuned as a subset of “contribution,” and as the majority
itself points out, see maj. op. at 38, personal services were
defined by the statute as a “contribution in kind,” not as a

“contribution.”



To the extent that an elected official hinself (rather than
the governnental entity) could possibly be considered to
personal |y conpensate his staff; and to the extent that
assisting the elected official in fornmulating a position could
possi bly be considered a gift to an issue conmttee, see section
1-45-103(4.5)(a), 1 CR S. (2000)(defining contributions in kind
to include personal services attributable to the person making
conpensation therefor), directing one’'s staff as the Treasurer
did in this case would therefore still not have been proscribed
by the FCPA. Wile a public official who orders the use of
public resources for purposes other than those for which they
are authorized may run afoul of other prohibitions against
m susi ng or enbezzling public property, he certainly does not
violate the provisions of the Fair Canpaign Practices Act by
directing his staff to assist him Even the majority apparently
does not accuse the Treasurer of m sappropriating governnent
f unds.

| therefore do not agree that the Treasurer’s conduct was
prohi bited by the FCPA at all, but if it were, it neverthel ess
woul d not have been subject to a fine. Sanctions for violation
of section 117 were provided by section 113 at all tines
pertinent to the Treasurer’s conduct in this case. A civil
penalty of double the anmount contributed was limted to “any

person who intentionally violates any provision of this article



relating to contribution limts.” § 1-45-113(2), 1 CR S.
(2002).

VWhile it is arguable that these penalties were reserved for
vi ol ations of section 1-45-105.3, entitled “Contribution
Limts,” and setting out specific anounts of the “conbi ned total
of contributions and contributions in kind” permtted for
various elections, it is at |least clear that the Act reserved
the inmposition of civil penalties for intentional violations of
its provisions. The term“intentionally,” which is used by the
statute to define both crimnal and civil penalties, is limted
to a conscious objective to cause the specific result proscribed
by the statute. See § 18-1-501(5), C R S. (2004). Unlike the
typical crimnal or proscriptive statute, in which a person is
prohibited fromintentionally commtting particular acts or
conduct, sanctions for canpaign violations are expressly
restricted to intentional violations of the Act itself.

Al t hough ignorance of the |aw may not be a defense, fines
for violation of the Act are therefore expressly limted to
persons who not only know they are expending, but also intend to
expend, public noney or make contributions in a way that is
prohi bited by the Act. Especially in light of the Treasurer’s
protestations that he did not believe he was expendi ng nore than
$50 of public noney, the ALJ's finding that he intentionally had

his staff assist himand intentionally issued the press rel eases



was clearly inadequate to support a fine for intentionally
violating the Act.

Finally, since (as the majority also points out) directing
a governnental official’s staff cannot constitute an expenditure
of public noneys within the contenpl ation of section
117(1)(a)(l), 1 CRS. (2002), see mmj. op. at 37, | consider it
equal ly incapable of falling within the statutory authorization
to “expend not nore than fifty dollars of public noneys in the
formof letters, tel ephone calls, or other activities incidental
to expressing [a policy-making enpl oyee’ s] opinion on any such
i ssue,” as contenplated by section 117(1)(a)(ll). By its use of
specific exanples, the statute clearly contenplates all ow ng
only the costs expended in reducing the official’s opinion to a
formthat can be dissem nated and the costs of actually
dissemnating it. Wre this authorization to include the fair
value of time spent by salaried governnental officers in
formul ating the opinion, the Treasurer should perhaps be nost
of fended by the Adm nistrative Law Judge’'s failure to include
the value of the Treasurer’s own tine and effort in the

cal cul us.?

YInterestingly, in support of its distinction between the
Treasurer’s time and that of his staff, the majority relies only
upon an order of a trial court of another jurisdiction, having
no precedential value even in its own jurisdiction, not
construing the FCPA at all.



Apart fromthe |iberties taken by the majority with the
| anguage of the FCPA itself, it is difficult to inagine the
General Assenbly intending the unseemy (if not downright silly)
m nute counting exercise attenpted by the ALJ to determ ne the
fair market value of the Treasurer’s staff’s tine. Perhaps nore
inportantly, however, the attenpt by both the ALJ and the
majority to distinguish proper fromcrimnally sanctionabl e use
of an elected official’s staff, based on whether the staff
communi cates its findings to himin the formof an internediate
internal meno or in the formof the ultimte press rel ease, can
only serve to di ssuade open communi cation with the public about
the very matters concerning which the official was elected to
deal. Ironically, the intricacies of Arendnent 23, about which
the Treasurer was making dire econom c predictions, in
retrospect exenplifies the kind of ballot issue as to which ful
public knowl edge woul d seemto be essential.

In response to the majority’ s conclusion that the FCPA
applied to the Treasurer’s conduct and that none of its
provi sions imuni zed his press releases fromthe |imtations of
the Act, see maj. op. at 2-3, there is no question that it
applied to his conduct, but | consider it perfectly clear that
the FCPA has always permtted an elected official to express his
opi nion on any issue and that he could spend up to $50 of public

nmoney i n doing so. Because the ALJ found that the Treasurer



spent only about $17 in actual production and distribution
costs, and because | do not believe the use of the Treasurer’s
staff as he did was prohibited by the FCPA, | respectfully

di ssent.



