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No. 03SC390, Delgado v. People — Cim P. 35(b) Mtion Tineliness
Triggered only by Legal Sentences

Def endant Jorge Del gado seeks review of the court of appeals’
hol ding that the illegal nmandatory parole portion of his sentence
was di stinct and severable fromthe |legal inprisonnment term and
thus, since the latter was a | egal sentence, Defendant had 120
days fromits inposition to file a &im P. 35(b) notion for
reduction of sentence. The court of appeals concluded that the
trial court’s jurisdiction to reduce the legal inprisonnment term
had expired because Defendant made no such tinely notion.

The Suprenme Court reverses, holding that a trial court has
jurisdiction to nodify a corrected sentence pursuant to CGim P.
35(b) when any portion of the original sentence did not fully
conply with statutory requirenents, and a notion for reduction of
sentence has been filed wthin 120 days of the new, | egal
sentence’s inposition. |In Defendant’s case, the sentence inposed
did not fully conply with the sentencing statutes because it
contained an illegal parole term therefore, it was an ill egal

sentence inits entirety. Since only |egal sentences trigger the
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rule’s tineliness requirenent, the inposition of Defendant’s
illegal sentence did not comence the 120-day deadline for himto

filea CGim P. 35(b) notion.
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We granted certiorari in this case to determ ne whether a
sentence with an illegal parole termbut a |legal termof years
triggers the notion filing deadline for postconviction reduction
of sentence pursuant to &tim P. 35(b). The court of appeals

held in People v. Delgado, 83 P.3d 1144, 1146 (Col o. App. 2003),

that the illegal mandatory parole portion of Defendant Jorge

Del gado’ s sentence was distinct and severable fromthe | egal

i nprisonnment term and thus, since the latter was a | egal

sentence, Defendant had 120 days fromits inposition to file a

Crim P. 35(b) notion. As Defendant nade no such tinely notion,

the court of appeals concluded that the trial court’s

jurisdiction to reduce the legal inprisonnment term had expired.
We disagree. An illegal sentence is a sentence which is

not in full conpliance with the sentencing statutes. The

sentence given to Defendant did not fully conply with the

sentencing statutes because it contained an illegal parole term
therefore, it was an illegal sentence in its entirety. The
inmposition of an illegal sentence does not comrence the 120-day

deadline for filing a &im P. 35(b) notion; only | egal
sentences trigger the rule s tineliness requirenent.
Accordingly, the decision of the court of appeals is reversed

and the case remanded.



| . FACTS AND PROCEDURAL HI STORY

Def endant was charged with one count of first degree
burgl ary, one count of second degree burglary (dwelling), one
count of sexual assault on a child pursuant to section 18-3-
405(1), C R S. (2004), one count of sexual assault on a child
pursuant to section 18-3-405(2)(a), and one count of a crine of
violence. As part of a plea agreenent, Defendant pled guilty to
one count of sexual assault on a child by one in a position of
trust. See § 18-3-405.3, 6 CR S. (2002). The plea agreenent
called for a stipulated prison sentence of eight to fifteen
years, with a five-year period of mandatory parole. The trial
court sentenced Defendant on July 17, 1998 to ten years in the
Departnent of Corrections (DOC), and to a five-year period of
mandatory parole. Thereafter, in a tinely fashion, Defendant,
t hrough counsel, filed a notion for sentence reconsideration.
Follow ng a hearing, the trial court denied the notion.

Two years later, Defendant filed a pro se Mtion for
Reconsi der ati on/ Reducti on of Sentence Pursuant to Crim P.
35(b). Defendant also filed a Motion for Leave to File Qut of
Time Pursuant to Cim P. 45(b)(2). The trial court denied
Def endant’ s notions wi thout a hearing, finding that the CGim P.
35(b) notion was untinely filed and successive, and that

consequently, it no | onger had jurisdiction.



Def endant appealed the trial court’s order to the court of

appeals. On appeal, Defendant contended, inter alia, that the

sentence of ten years inprisonnent plus five years mandatory
parole was illegal because the applicable statute required that
he receive a period of discretionary parole rather than

mandatory parole. See People v. Cooper, 27 P.3d 348, 358 (Colo.

2001) (interpreting 8 17-2-201(5)(a.5), 6 CR S. (2000)). He
further argued that since the inposition of an illegal sentence
does not commence the 120-day Crim P. 35(b) filing period, the
trial court still had jurisdiction to consider his reduction of
sentence noti on.

The court of appeals affirned the denial of Defendant’s
post convi ction notion in a published decision, Del gado, 83 P.3d
1144. First, the court of appeals agreed with Defendant’s
argunent that the five-year nmandatory parol e period was
i nproper, holding that:

The plea agreenent called for a stipulated prison

sentence of eight to fifteen years. The parties

m st akenly assunmed, and the plea agreenent erroneously

stated, that a conviction carried a five-year term of

mandatory parole. In fact, because Defendant

commtted his crine in February 1998, he was subject

to a period of discretionary parole.

Id. at 1145 (citing § 17-2-201(5)(a.5), 6 C.R'S. (2002); Cooper,

27 P.3d at 349).°1

! The People did not contest the illegality of Defendant’s parole
term



Second, however, the court of appeals disagreed with
Def endant’ s argunment that the inposition of the illegal parole
termdid not trigger the 120-day filing period set forth in
Crim P. 35(b). 1d. at 1146. |Instead, the court of appeals
held that the illegal mandatory parole portion of Defendant’s
sentence was distinct and severable fromthe | egal inprisonnent
term 1d.

Thus, the court of appeals held that while the inposition
of an illegal sentence does not trigger the deadline for filing
a Cim P. 35(b) notion, the portion of the sentence that
Def endant sought to reduce by way of his notion — nanely the
length of his prison sentence - was legally inposed. 1d. As
such, the court of appeals concluded that the 120-day period for
reduci ng Defendant’s prison term began running in 1998 when his
sentence was i nposed, thereby rendering his CGim P. 35(b)
notion untinely. |d.

1. Analysis

As an initial matter, we note the Peopl e again have
conceded that Defendant’s sentence included an illegal mandatory
parol e conponent, based on this Court’s holding in Cooper, 27
P.3d at 358 (persons convicted of sex offenses commtted between
July 1, 1996, and Novenber 1, 1998 are subject to discretionary
parol e, not mandatory parole). Therefore, this aspect of the

court of appeals’ decision is not before us.



Nevert hel ess, as just discussed, the court of appeals
additionally held that the | egal prison conponent of Defendant’s
sentence was severable fromthe illegal parole portion. W
granted certiorari to determne in the context of CGim P. 35(b)
revi ew whet her an appellate court’s correction of only the
illegal portion of a sentence deprives a trial court of
jurisdiction to nodify the |l egal portion of the sentence on
remand.

We hold that a trial court has jurisdiction to nodify a
corrected sentence pursuant to Crim P. 35(b) when any portion
of the original sentence did not fully conply with statutory
requirenents and a notion for reduction of sentence has been
filed within 120 days of the new, |egal sentence s inposition.

A. Illegal Sentences

This Court has consistently held that if the sentence

inmposed is not in full conpliance with statutory requirenents it

isillegal. See, e.g., Downing v. People, 895 P.2d 1046, 1049

(Colo. 1995). For exanple, in Chae v. People, a defendant

recei ved a suspended termof incarceration in DOC, provided that
certain conditions were net. 780 P.2d 481, 483 (Col o. 1989).
VWhile the trial court’s inposition of a sentence to DOC was

| egal , the suspension provision was not. |d. at 485. On
review, we specifically considered the issue of “whether the

original sentence inposed by the district court was an ill egal



sentence,” and concluded that it “clearly” was. 1d. at 484-85.
In doing so, we did not differentiate between the | egal DOC term
and the illegal suspension, but rather determ ned that the
entire sentence was illegal. See id.

Simlarly, in Craig v. People, we held that “[i]n the

context of mandatory parole, any plea agreenent purporting to
elimnate, waive, nodify or direct the trial court’s application
of parole in a way not avail able under the sentencing | aw woul d

call for an illegal sentence of the sort rejected in Chae.” 986

P.2d 951, 960 (Colo. 1999) (enphasis added); see al so People v.

Fl enni ken, 749 P.2d 395, 398 (Colo. 1988) (illegal sentence
i nposed where court ordered | egal sentence of inprisonnent, but
illegally suspended that sentence on condition that defendant

serve probationary sentence); People v. Dist. Court, 673 P.2d

991, 994, 996 (Colo. 1983) (defendant received illegal sentence
where he received | egal sentence of inprisonnent for definite
period of tinme, but court also ordered himto work-rel ease
program an alternative available only in connection with
pr obati on).

Thus, it long has been clear that a sentence is illegal
unl ess all the conponents of a sentence fully comply with the
sentencing statutes. Nonetheless, the court of appeals, relying
on non-Crim P. 35(b) cases, held that even though a sentence

did not fully conply with the sentencing statutes, the | egal



portion of the sentence could be segregated fromthe ill egal
portion of the sentence for the purpose of Crim P. 35(b)
postconviction relief. Delgado, 83 P.3d at 1146.

In so holding, the court of appeals confused the question
of whether or not a sentence is illegal with the question of
whet her or not an illegal sentence can be corrected. Sentences
becone illegal in different ways, and dependi ng on the nature of
the illegality, certain illegal sentences can be corrected
t hrough resentencing and inposition of a | egal sentence while
other illegal sentences require that the judgnent of conviction

be vacated. Conpare People v. Antonio-Antino, 29 P.3d 298, 300,

30405 (Col o. 2000) (when |legal plea bargain is enforced by
means of illegal sentence, illegal sentence may be nodified),

with Craig, 986 P.2d at 960 (where illegal sentence is called

for in plea bargain, “*a later sentence inposed within statutory
gui del i nes cannot correct’ the flaw resulting fromthe inproper
i nducenent”) (quoting Chae, 780 P.2d at 487 n.12); see al so

Abeyta v. People, 112 Colo. 49, 51-52, 145 P.2d 884, 885 (1944)

(1f sentencing court inposes a definite sentence in excess of
the statutory nmaxi mum the sentence can be corrected by renoving
t hat excess).

Thus, the fact that sone illegal sentences can be corrected
while others require that the conviction be vacated does not

alter the fundanental tenet at issue here: as |ong as any aspect



of a sentence is inconsistent with statutory requirenents, the

conplete sentence is illegal. Qur decision in Antonio-Antino,

erroneously relied on by the court of appeals, is particularly
instructive on this point. |In that case, the defendant’s
sentence, inposed pursuant to a | egal plea agreenent, conplied
with the sentencing statutes except for a provision which
effectively ordered the defendant’s deportation. Antoni o-
Antino, 29 P.3d at 304. Throughout the opinion, we repeatedly
characterized the sentence i nposed by the trial court as an

illegal sentence. See, e.g., id. at 300 (“We hold that when a

| egal plea bargain is enforced by neans of an illegal sentence,
the proper renedy, if possible, is to nodify the illegal
sentence but permt the valid and enforceabl e plea agreenent to

stand.”). Thus, Antonio-Antino starts fromthe prem se that a

sentence containing an illegal provision is an illegal sentence,
and proceeds to address how, if at all, the illegal sentence can
be corrected.

Consequently, the court of appeals erred in dissecting the
sentence in this case, for the purpose of determning its
legality, into separate legal and illegal conmponents. Defendant
received an illegal sentence because the sentence he received

was not in full conpliance with the sentencing statutes.



B. An Illegal Sentence Does Not Trigger Crim P. 35(b) Tine
Limts

Al t hough we consistently have interpreted the | anguage of

Crim P. 35(b) expansively, see, e.g., People v. Fuqua, 764 P.2d

56, 58—60 (Colo. 1988),2 as set forth, Crim P. 35(b) authorizes
trial courts to reduce offenders’ sentences only wwthin a finite
period of tinme. Specifically, the rule states, in pertinent
part:

The court may reduce the sentence provided that a

notion for reduction of sentence is filed (1) within

120 days after the sentence is inposed, or (2) within

120 days after receipt by the court of a remttitur

i ssued upon affirmance of the judgnent or sentence or

di sm ssal of the appeal, or (3) within 120 days after

entry of any order or judgnent of the appellate court

denying review or having the effect of upholding a

j udgnent of conviction or sentence.
Thus, Cim P. 35(b) requires either that defendants bring
notions for reduction of sentences, or that trial courts reduce
sentences on their own initiative, wthin 120 days after
sentences becone final. Once 120 days pass wthout a Cim P.
35(b) notion, trial courts lack authority to reduce offenders’
sent ences.

In addition, where separation of powers concerns between

the judicial and executive branches are inplicated, one inherent

2 In Fuqua, we held that when a defendant tinmely files a notion
for sentence reduction, the trial court's jurisdiction to rule
on the notion extends beyond the rule’s 120-day deadl i ne, but
only such additional tine as is reasonabl e under the

ci rcunstances. 764 P.2d at 61




constitutional limtation to a trial court’s jurisdiction under

Crim P. 35(b) also applies. As we stated in Manula v. Peopl e,

847 P.2d 1135, 1137 (Colo. 1993), “only the executive departnent

may nodify a legally inposed crimnal sentence after the

convi ction upon which it is based has becone final.” (enphasis

added) (citing People v. Herrera, 183 Colo. 155, 161-62, 516

P.2d 626, 62829 (1973); People v. Lyons, 44 Colo. App. 126, 618

P.2d 673 (1980)).

Nei ther the plain | anguage of Crim P. 35(b) nor separation
of powers concerns, however, prohibit a defendant’s tinely
filing of a notion to reduce sentence when an illegal sentence
is corrected and a new, |egal sentence inposed.® This is because
the inposition of an illegal sentence does not trigger the
rule’s 120-day filing deadline, which begins running only after

the inmposition of a |legal sentence. People v. Dean, 894 P.2d

13, 14 (Colo. App. 1994), cert. denied (May 8, 1995). In

addition, an illegal sentence is not a sentence that was
“legally inposed,” and therefore, “reexam nation of the sentence

before it becones final does not intrude into [the] area of

31t is, of course, well-settled that illegal sentences may be
corrected at any tinme under Gim P. 35(a), and where a trial
court has jurisdiction of the person of a defendant and of the
subject matter, and the sentence inposed is in error, the court
retains jurisdiction to later inpose a | egal sentence. E.g.,
Antoni o- Antino, 29 P.3d at 305 n.5 (citing, inter alia, Downing,
895 P.2d at 1050; Smith v. Johns, 187 Col o. 388, 390, 532 P.2d
49, 50 (1975)).
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executive power.” Manula, 847 P.2d at 1137 (citing People v.

Akins, 662 P.2d 486, 487 (Colo. 1983); People v. Smth, 189

Col 0. 50, 51, 536 P.2d 820, 822 (1975); Fuqua, 764 P.2d at 60).

Therefore, upon the correction of an illegal sentence, a
trial court has authority under Crim P. 35(b) to reduce the
new, |egal sentence within 120 days on its own initiative, or
upon a defendant’s tinely notion.

I11. Conclusion

The court of appeals erred in holding that when a defendant
is subject to an illegal sentence due to the illegal inposition
of mandatory parole, the 120-day tine period for filing a notion
under Crim P. 35(b) nonethel ess begins to run on the date of
the inposition of the illegal sentence. |If a sentence is not in
full conpliance with the sentencing statutes, it is an illegal
sentence, and the 120-day tinme period set forth in Cim P,
35(b) does not begin to run until the defendant receives a | egal
sentence. Accordingly, we reverse and remand this case to the
court of appeals with instructions to return it to the trial
court for proceedings consistent wth this opinion.
The judgnent of the court of appeals is reversed.

JUSTI CE CQOATS di ssents and JUSTICE KOURLIS joins in the

di ssent.
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COATS, J., dissenting.

Because | do not agree that the 120-day period of Cim P.
35(b) applies only to the inposition of a “legal” sentence,
woul d uphol d the court of appeals determ nation that the
defendant’s notion was filed out of tinme. Because the parole
conponent of a sentence is not within the discretion of the
court, but rather nust be inposed as a matter of law, | would
al so hold that the defendant is not entitled to be resentenced,
and therefore he is not entitled to an additional 120-day period
wi thin which to nove for reduction of a new sentence. |
therefore respectfully dissent.

For the first tinme, the magjority adopts the reasoni ng of

the court of appeals in People v. Dean, 894 P.2d 13, 14 (Col o.

App. 1994), to hold that the inposition of an illegal sentence
does not trigger the rule’ s 120-day filing deadline. WMj. op.
at 2, 12. Nothing in the |language of the rule admts of any
such limtation, nor have we previously suggested as nmuch. The
rul e speaks only to the period after “the sentence is inposed”
or is affirmed or upheld. Qur reference to “a legally inposed

sentence” in Manula v. People, 847 P.2d 1135, 1137 (Col o. 1993),

and earlier cases, addresses a constitutional separation of
powers question and nerely makes clear that the judicial branch

does not lose its authority to resentence a def endant whose



initial sentence has been reversed as illegally inposed. Those
hol di ngs suggest nothing about the tinme within which a defendant
may nove for a sentence reduction.

Al t hough the hol ding of Dean may not have been articul ated
wth sufficient precision, its judgnment was correct because
nothing in Cim P. 35(b) precludes a crimnal defendant from
moving for the reduction of a newy inposed sentence. Wenever
a defendant is resentenced follow ng a successful challenge to
his original sentence, therefore, the rule provides hima right
to seek a reduction of that sentence. In light of the defect in
the defendant’s sentence in this case, | believe the court of
appeal s correctly remanded with directions to i ssue an anended
mttinus, rather than ordering (or permtting) the trial court
to resentence the defendant.

In related contexts, we have held that the parol e conponent
of a defendant’s sentence is dictated by | aw and does not
involve the court’s sentencing discretion. For that reason, we
have upheld statutes permtting transfers from conmunity
corrections to prison, including the addition of a parole term

w t hout the need for a sentencing hearing. See People v.

Johnson, 13 P.3d 309 (Colo. 2000). W have simlarly held that
t he parol e conponent of a sentence is not included within the

“maxi mum sent ence” all owable for sex offenders. See Martin v.

Peopl e, 27 P.3d 846 (Colo. 2001). W have even held that a



failure to include a statutorily prescribed parole termon a
defendant’s mttinus nerely requires that the forns be anended

by the trial court. See Benavidez v. People, 986 P.2d 943

(Col 0. 1999).

As with other statutorily prescribed conditions of a
sentence, |ike the place or conditions of confinenent, the
defendant’s parole requirenent is dictated by law and is not a
matter involving the sentencing discretion of the court. For
that reason, | would hold that a defect in a defendant’s
mttinmus indicating an erroneous parol e requirenment can be
corrected wi thout resentencing, and therefore a new 120-day
peri od does not arise for purposes of a notion for reduction of
sent ence.

Because | would affirmthe judgnment of the court of
appeal s, | respectfully dissent.

| am authorized to state that JUSTICE KOURLIS joins in this

di ssent.



