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No. 03SC340, The People of the State of Col orado v. Deborah
Wadl e: Crimnal Law -- Jury Deliberations — Extraneous
Communi cat i ons.

The Peopl e sought review of the court of appeals’ judgnent

in People v. Wadle, 77 P.3d 764 (Colo. App. 2003), reversing the

defendant’s conviction for child abuse resulting in death. The
district court rejected the defendant’s notion for new trial,
whi ch al |l eged i nproper consideration by the jury of information
acquired through the Internet, after the evidence was cl osed and
del i berati ons had al ready begun. That information briefly
descri bed the characteristics and uses of a prescription drug
bei ng taken by the defendant. Although the jury’s m sconduct
and its exposure to extraneous information were clearly
established, the district court declined to order a new trial,
finding there to be no reasonable possibility that the
extraneous information affected the verdict.

The suprenme court affirmed the court of appeals. Holding

that a reviewi ng court nust independently determ ne the
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exi stence of a reasonable possibility of influence, the suprene
court found that the court of appeals applied a proper |egal
standard and correctly determ ned that there indeed was a
reasonabl e possibility that the extraneous information woul d

have affected the verdict of a typical jury.
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The Peopl e sought review of the court of appeals’ judgnent

in People v. Wadle, 77 P.3d 764 (Colo. App. 2003), reversing the

defendant’s conviction for child abuse resulting in death. The
district court rejected the defendant’s notion for new trial,
whi ch al |l eged i nproper consideration by the jury of information
acquired through the Internet, after the evidence was cl osed and
del i berati ons had al ready begun. That information briefly
descri bed the characteristics and uses of a prescription drug
bei ng taken by the defendant. Although the jury’s m sconduct
and its exposure to extraneous information were clearly
establ i shed, the district court declined to order a new trial,
finding there to be no reasonable possibility that the
extraneous information affected the verdict.

Because the court of appeals applied a proper |egal
standard and correctly determ ned that there indeed was a
reasonabl e possibility that the extraneous information woul d
have affected the verdict of a typical jury, its judgnent is
af firnmed.

l.

Deborah Wadl e was charged with first-degree nurder and
child abuse resulting in death, follow ng the death of her four-
nmont h-ol d step-grandson. At her first trial, Wadl e was
acquitted of first-degree nurder, but the jury failed to reach a

verdict on the additional, child abuse charge. At a second



trial, she was convicted of child abuse resulting in death and
was sentenced to a mandatory mninumterm of sixteen years in
t he Departnent of Corrections.

It was undisputed that the infant had been in the
defendant’ s sol e care when she called 911 to report that he had
stopped breathing. Because no one else was present and the
i nfant exhibited no external signs of trauma, evidence of the
cause of death (apart fromthe defendant’s testinony that she
never shook him was presented entirely through nedi cal experts
— nine for the prosecution and eight for the defense. The
prosecution sought to explain the child' s death as the result of
shaken baby syndronme; the defense, as the result of a seizure
and subsequent choking on the child s own vomt.

The defendant’ s husband, who arrived hone in tinme to help
with the attenpt to resuscitate the infant, was also called as a
W tness by both the prosecution and the defense. In response to
prosecution questioning, he conceded that his wife was taking
medi cation for stress at the tine the death occurred. Later, as
a wtness for the defense, he explained, in the course of
direct- and cross-exam nation, that the medication to which he
referred was an anti-depressant called Paxil; that it made the
def endant | ess exuberant or lively; and that the defendant had
not told her friends about the nedication. The defendant

hersel f explained, in response to questions posed by the



prosecution during her own cross-exam nation, that she sonetines
took Paxil for holiday-related stress, including on the day in
question, and she admtted that she never made this known to her
friends. Neither prosecution nor defense pursued the matter
further.

During its deliberations, the jury sent a note to the
court, asking why a doctor would prescribe Paxil instead of
anot her anti-depression or anti-anxiety drug and requesting a
copy of the Physician’s Desk Reference. The court responded
t hat supplying reference materials of any kind to a jury was
prohibited, and it referred the jury back to its instructions.
The followi ng day, the jury returned a verdict of guilty.

The norning after the verdict was received, two jurors
contacted the court and infornmed it that after it denied the
jury’'s request for a Physician's Desk Reference, a third juror
researched and downl oaded fromthe Internet a definition of
Paxil. These two jurors expressed their concern that their
review of the Internet definition violated the court’s
instructions. After notifying counsel, the trial court exam ned
all three jurors. Anong other things, the jurors’ testinony
i ndicated that despite the court’s adnonition, one of them
searched the Internet, found a description of Paxil and its

uses, and shared that description with the other jurors.



The juror who injected the extraneous information
apparently reconstructed his search and testified that the
description consisted of the follow ng two, short paragraphs:

Par oxetine (pa-ROX-uh-teen) is used to treat
ment al depressi on, obsessive-conpul sive

di sorder, panic disorder, and social anxiety
di sorder (al so known as soci al phobia).

Par oxetine belongs to a group of nedicines
known as sel ective serotonin reuptake
inhibitors (SSRIs). These nedicines are

t hought to work by increasing the activity
of the chem cal serotonin in the brain.

Following this testinony, the defendant noved for a new
trial. Although the trial judge and the prosecution both agreed
with the defendant that juror m sconduct was clear, the court
denied the notion, finding that there was no reasonabl e
possibility the extraneous information affected the verdict.

In reaching this conclusion, the trial court reasoned that
the reference to “nmental depression” in the description of Paxil
was not contradictory of any testinony elicited at trial by the
defense and that the extraneous information had no inpact of
significance on the jurors. Based on the jurors’ testinony, it
found that the Internet information failed to confirmthe
earlier statenments of a fourth juror who told the others, from
her own experience as an energency nedi cal technician, that

Paxil was used for nore serious conditions; that a juror who

clearly understood the Internet information to confirmthat



Paxi| was used for violent cases was sinply m staken; and that
the Internet information did not actually engender further
debate about the conditions for which Paxil m ght be prescri bed.
The court of appeals reversed, disapproving the trial
court’s approach and finding a reasonable possibility that the
extraneous information did influence the verdict to the
defendant’s detrinment. Distinguishing the introduction of
evi dence to establish extraneous influences on a jury, fromthe
i ntroduction of evidence to denonstrate how the inproperly
received information was actually used by the jurors in their
del i berative process, the appellate court | ooked to the possible
effects of the extraneous information on a typical jury, in
[ight of the record of trial and the jury’' s conmunication with
the court. Noting especially the nunber of conflicting expert
opinions offered at trial; the jurors’ concerns (as evidenced by
their earlier note) about the decision to prescribe Paxil and
what that decision inplied about the defendant’s disposition and
behavi or; and the inferences that could be drawn by average
jurors, w thout specialized know edge or further explanation,
frompsychiatric ternms |ike “obsessive-conpul sive disorder,”
“pani ¢ di sorder,” and “social phobia,” the appellate court
concluded that the trial court erred as a matter of law in
di scounting the |ikelihood that the verdict was affected by the

extraneous i nformation.



The People petitioned for a wit of certiorari to address,
in particular, the appropriate standard for reviewng the trial
court’s initial determnation that there was “no reasonabl e
possibility” that the extraneous information influenced the
verdi ct.

.

It is well-settled that the exposure of a jury to
information or influences outside of the trial process itself,
whet her or not that exposure occurred as the result of
del i berate juror m sconduct, may require reversal of a crimnal

conviction. See Turner v. Louisiana, 379 U S. 466, 472 (1965)

(jury verdict nust be based on evidence devel oped at trial);

Renmmer v. United States, 347 U. S. 227, 229 (1954) (“presunption

of prejudice” arises fromprivate, third-party contacts with

jurors); Wser v. People, 732 P.2d 1139, 1141 (Col o.

1987) (i nproper to use dictionary for definition of |egal terns
and to ask outside parties about the source of jury

instructions); see generally 5 WAYNE R LAFAVE ET AL., Cri m nal

Procedure 8§ 24.9(f) (2d ed. 1999). The precise circunstances
under which particular contacts, information, or influences wll
require a new trial and the manner in which that determ nation

shoul d be nmade is, however, less well-settled. Conpare United

States v. Cheek, 94 F.3d 136 (4th Cr. 1996) (explaining and

applying Renmmer’s “presunption of prejudice” to “extrajudicial



communi cati ons and contacts,” whenever they anount to nore than
“i nnocuous interventions,” and permtting rebuttal of the
presunption only by a denonstration that there exists no

reasonabl e possibility they influenced the verdict) with United

States v. WIllians-Davis, 90 F.3d 490 (D.C. Gr. 1996)

(rejecting application of Remmer’s “presunption of prejudice’” to
juror contact with third parties, exposure to nedia reports, use
of dictionary, failure to fully disclose during voir dire, and
havi ng pre-deliberation discussions, in |ight of subsequent

holdings in Smth v. Phillips, 455 U S. 209 (1982), and United

States v. A ano, 507 U S. 725 (1993), and adoption of FRE

606(b); and noting differences in treatnment of jury exposure to
outside source material in five other federal circuits); cf.

Carpenter v. Gonez, 516 U.S. 981 (1995) (Stevens, J., respecting

the denial of the petition for wit of certiorari) (noting
uncertainty of standard for reversal of capital conviction for

jury exposure to outside information); MIllwain v. United

States, 464 U. S. 972 (1983) (Marshall & Brennan, JJ., dissenting
fromdenial of certiorari) (questioning scope of Phillips,
“actual bias” test for certain juror m sconduct).

Al nost two decades ago this court rejected any requirenent
that a defendant establish actual prejudice fromthe jury s use
of outside |legal source material discovered after an adverse

verdi ct had al ready been reached. See Wser, 732 P.2d 1139.



I nstead, in reliance upon CRE 606(b) and the hol dings of a
nunber of federal circuit courts of appeal, we held that an

obj ective test, concerned with the effect that the juror

m sconduct woul d have had on a “typical jury,” should be applied
in such cases. 1d. at 1142. Rejecting the nore absolute
standard applied by sone federal courts — that a new tri al
shoul d be required whenever there was the “slightest
possibility” that a typical juror would have been affected — we
hel d that the rel evant question should be whether there existed
a “reasonabl e possibility” that the extraneous contact or

i nfluence affected the verdict to the detrinent of the

defendant. |d. at 1142 & n.5; cf. Harper v. People, 817 P.2d 77

(Colo. 1991)(prescribing a different procedure to evaluate the
ef fects of exposure to news coverage, raised before a verdict).
Wt hout expressly addressing the presunption of Remmer, we
inplicitly questioned its applicability, at least to the
consul tation of extra-record information, by enphasizing that
the objective test “eschews rebuttable presunptions that are
conclusive in effect,” in light of the inpossibility of
rebuttal. Wser, 732 P.2d at 1143.

In furtherance of |ong-accepted precepts of jury sanctity,
now codified in the Federal and Col orado Rul es of Evidence, the
obj ective test makes unnecessary any factual determ nation about

the actual effect of extraneous information on a particular



jury’'s deliberations. Unlike the deliberations thensel ves,
however, Rule 606(b) permts inquiry into the question whether
extraneous prejudicial information was inproperly brought to the
juror’s attention or whether any outside influence was

i nproperly brought to bear upon any juror. Consistent with the
rule, the only inquiry into the jury’s exposure to extraneous
information, and therefore the only historical factfinding,
appropriately conducted by the trial court concerns the

ci rcunstances surrounding the jury’s exposure to outside
information or influences and the nature of the information or

i nfluences to which it has been exposed. Cf. United States v.

Prinme, 363 F.3d 1028, 1037-38 (9th Cr. 2004)(articulating a
variety of factors that may be considered wi thout invading jury

deli berations); Vigil v. Zavaras, 298 F.3d 935, 941 (10th Cr

2002) (articulating a simlar nulti-factor test).

Because inquiry into the jury’'s deliberations is otherw se
prohi bited, the objective test requires an assessnent of the
i npact of the outside information by considering its likely
i npact on a typical jury. The context in which that
determ nation nust be nmade is provided by the record of the
trial itself. The reasonable |ikelihood of an outside

comuni cation’s inpact on a “hypothetical average juror,” United

States v. Geer, 285 F.3d 158, 173 (2d G r. 2000), ultimately

requires the application of a “controlling |egal standard to the

10



historical facts.” People v. Mtheny, 46 P.3d 453, 459 (Colo.

2002) (quoting from Thonpson v. Keohane, 516 U. S. 99, 112

(1995), with reference to the “reasonabl e person” aspect of
M randa “custody” determ nation).

As distinguished fromthe trial court’s historical
factfindi ng concerning the circunstances and nature of an
extraneous comuni cation with the jury, the determ nation of a
“reasonabl e possibility” of influence is therefore properly
characterized as a m xed question of law and fact. 1d. at 461,

see, e.g., Caliendo v. Warden, 365 P.3d 691, 698 (9th G r. 2004)

(in context of federal habeas corpus proceedi ng, whether
unaut hori zed juror comuni cation prejudiced the defendant is a

“m xed question of law and fact”); Vigil v. Zavaras, 298 P.3d at

941 (10th G r. 2002) (sane). At |east where such questions
inplicate constitutional rights, as do assertions of exposure to
extraneous information, we have held that they nust be treated
as questions of law, requiring i ndependent consideration by

reviewi ng courts. See Matheny, 46 P.3d at 461 (“[T]he

obligation to independently review m xed questions of |aw and
fact that inplicate constitutional rights is an extrenely

i nportant appellate principle.”); see, e.g., United States v.

Prinme, 363 F.3d at 1037 (“Where jurors are exposed to extrinsic
evi dence, however, we are to engage in an independent review of

the entire record.”); United States v. Geer, 285 F. 3d at 174

11



(“After making an ‘independent determ nation’ as to [whether the
extrinsic informati on woul d not have affected a typical juror],
we agree [with the District Court].”)

A de novo, or independent, review of the Iikelihood that
the verdict of a hypothetical jury would have been affected is
in no way inconsistent with the deferential review generally
accorded rulings on notions for newtrial. The decision of a
trial court to grant or deny a newtrial is a mtter entrusted
to the court’s discretion and will not be disturbed on review

absent an abuse of that discretion. People v. Gallagher, 177

Col o. 121, 570 P.2d 236 (1977). In ruling on a notion for new
trial, however, trial courts are regularly called upon to
resol ve questions of fact and apply standards of law. “A
district court would necessarily abuse its discretion if it
based its ruling on an erroneous view of the law or on a clearly

erroneous assessnent of the evidence.” Cooter & Gell .

Hartmarx Corp., 496 U. S. 384, 405 (1990); see also United States

v. Aguilar-Ayala, 120 F.3d 176, 178 (9th Cr. 1997) (“The

district court’s legal error is per se an abuse of discretion
that requires reversal.”)

Because the “abuse-of-discretion standard includes review
to determne that the [trial court’s] discretion was not gui ded

by erroneous | egal conclusions,” Koon v. United States, 518 U. S.

81, 100 (1996), it is unnecessary to carve out an exception or

12



reconcile previous references to the abuse-of-discretion
standard in reviewing rulings on notions for newtrial based on

ext raneous communi cati ons. But see United States v. Cheek, 94

F.3d 136, 140 (4th G r. 1996) (because objective standard for
extrajudicial conmmunications or contacts depends on | egal
conclusions, it is reviewed under a “sonmewhat narrowed,”
nodi fi ed abuse of discretion standard giving appellate courts
nore |l atitude than in other situations). Although a notion for
new trial alleging extraneous jury conmunications typically
requires resolution by the trial court of questions of
hi storical fact, the question whether a reasonable possibility
of influence exists is a matter of law, as to which an erroneous
determnation inevitably gives rise to an abuse of discretion.
[T,

There has never been a dispute about the information to
which the jury was exposed in this case, or the timng or
ci rcunst ances of that exposure. Simlarly, neither party
suggests that the jury’s exposure to the Internet description of
Paxi| amounted to anything other than an extraneous

communi cation to which the objective test of Wser should apply.

| nstead, the People challenge only the court of appeals’ failure
to defer to the trial court’s finding and, ultimately, the court

of appeals’ own finding of a reasonable possibility that this

13



extraneous information influenced the verdict to the detrinent
of the defendant.

The trial court clearly m sunderstood the inport of the
objective test. It not only permtted inquiry into discussions
had by the jurors during their deliberations, and into the
mental inpressions of particular jurors; it also clearly relied
on the substance of those discussions and nental inpressions in
finding an absence of prejudicial inpact. Furthernore, to the
extent that at |east one particular juror actually understood
the information to substantiate that Paxil was used for violent
cases, the trial court nerely discounted that interpretation as
unr easonabl e or unjustifi ed.

The objective test does not superinpose a requirenent of
obj ecti ve reasonabl eness on an actual jury’'s reactions to the
extraneous communi cations. Rather, it provides an alternate way
of evaluating the inpact of extraneous comruni cations on a jury,
w thout violating the sanctity of the jury s deliberations. As
such, the objective test is concerned with typicality, not
obj ecti ve reasonabl eness. In context, the term “reasonabl e
possibility” describes a degree of likelihood and inplies a
realistic possibility that the comuni cati on would i nfluence the
verdict of a typical juror. It does not discount the |ikely
reactions of typical jurors to the extent that those reactions

may not be objectively reasonable. The trial court’s discretion

14



was therefore guided by an erroneous understandi ng of the
appl i cabl e | egal standard.

Wt hout regard to any actual inpact that may have been
i nproperly uncovered at the hearing, however, it is clear there
exi sted at | east a reasonable possibility that the extraneous
information to which the jury was exposed influenced the
verdict. Virtually the only disputed issue at trial was whet her
the child s death resulted froma seizure or fromthe child
bei ng shaken by his grandnother. Because both expl anati ons of
t he physi cal evidence were strongly supported by nedi cal
experts, any evidence of a predisposition to shake the child
took on a greater significance. |f an independent Internet
investigation into the drug Paxil were not itself sufficient to
inply sonmething significant about a typical juror’s notivation
for conducting it, a key circunstance surroundi ng the extraneous
communi cation in this case (and one that was knowabl e w t hout
offending the limtations of CRE 606(b)) was the timng of the
investigation — follow ng i nmedi ately upon the heels of an
unsuccessful request for information intended to distinguish the
prescription of Paxil fromthe prescription of other anti-
depressant drugs.

Fromtestinony permtted by CRE 606(b), it was undi sputed
that information froman apparently authoritative source was

illicitly rooted out by one juror and brought to the attention

15



of the full jury, well before it returned a guilty verdict.
Fromthe short list of conditions for which Paxil woul d be
prescribed, according to this information, a juror could
naturally infer that sonmeone for whom Paxi| had been prescribed
m ght well suffer froma “phobia,” or an “obsessive-conpul sive”
or “panic disorder.” The dispositive question posed by the
obj ective standard is sinply whether there was a reasonabl e
possibility that a typical juror, wthout specialized nedical
training or an opportunity for further inquiry, would have been
i nfluenced by this information to conclude that the defendant
was abnornmally obsessive, conpul sive, or given to panic, and as
a result of that abnormal condition, tenporarily |ost control
and shook her fussing, four-nonth-old step-grandson. Under the
circunstances of this case, to ask the question is to answer it.
I V.

Al though the decision to grant or deny a newtrial is a
matter within the sound discretion of the trial court, the
guestion whether there exists a reasonable possibility that
extraneous communi cations with a jury influenced its verdict is
a matter of law, to be resolved independently by a review ng
court. Because the court of appeals applied the proper |egal
standard and correctly determ ned that there was a reasonabl e

possibility that the extraneous comrunication in this case

16



affected the verdict to the detriment of the defendant, its

judgnent is affirned.
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