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right

The Supreme Court exercises its original jurisdiction to
review a stay ordered by the water court in a |ong pendi ng case
brought by the United States nearly thirty years ago to quantify
its reserved water rights for the Black Canyon of the Gunnison.
Wien the United States significantly decreased the anmount of
water it clainmed, several environnental groups sued the United
States in federal court asserting that its decision violated the
federal Adm nistrative Procedure Act. The water court stayed
its proceeding until the federal case is resolved.

The Suprene Court holds that the state water court’s grant
of a notion for stay pending resolution of a federal court
proceedi ng was not an abuse of discretion where the federal
claims will not affect the water court’s ability to quantify the

federal reserved water right. The scope of the waiver of

sovereign immunity contained in the federal MCarran Amendnent
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is not broad enough to allow state courts to evaluate or

adj udi cate the federal admnistrative law clains at issue in the
federal case. Under all of the circunstances, the water court
did not abuse its discretion by staying proceedings for a

relatively brief period of tine.
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The petitioners, various private and public Col orado
entities, challenge a stay order entered by the water court that
del ays quantification of the United States’ reserved water right
in the Black Canyon of the Gunnison National Park until after
federal litigation on related issues is resolved. The stay was
requested by several environnmental groups (“Environnental
Opposers”) after they filed an action in federal court
contesting the adm nistrative deci sion nmaki ng process that |ed
the United States to reduce the anmount of water it clains for
the park and amend its quantification application. 1In this
original proceeding, petitioners challenge the water court’s
grant of the stay as an abdication of its jurisdiction and argue
that the stay substantially and irreparably harns their ability
to litigate the nerits of the case. The Environnental QOpposers
contend that the federal case presents distinct clains over
whi ch the federal court has exclusive jurisdiction and that the
need for the stay outweighs any prejudice to the petitioners.

We review the water court’s order for abuse of discretion and
uphold it.

The McCarran Anendnent, 43 U S.C. §8 666 (2004), allows a
party to involuntarily join the United States as a necessary
party in a conprehensive state water court adjudication. The
guestion presented by this case is whether the MCarran

Amendnent’ s wai ver of sovereign immunity is so broad that it



allows state courts to evaluate and adjudi cate federal agencies’
deci si on nmaki ng processes related to the quantification
application. Based on our review of the McCarran Amendnent’s
text and legislative history, as well as the text and

| egi sl ative history of the judicial review provisions of the
federal Adm nistrative Procedure Act, we conclude that the scope
of the sovereign imunity waiver under the McCarran Amendnent is
not so broad. Fromthis conclusion, it follows that there nust
be both state and federal proceedings to resolve all the issues
related to the United States’ Black Canyon water right.

Because the federal court has exclusive jurisdiction over
the federal clains and resolution of those clains nay require
the United States to claima greater reserved water right for
the Bl ack Canyon, we hold that the water court acted within its
di scretion when it stayed the proceedings until the federal
l[itigation is resolved. Comty and consideration of the relief
avai lable to the parties favor the award of a stay in the water
case as well. Guven the fact that the quantification proceedi ng
for the Black Canyon has al ready been del ayed for nearly thirty
years, we see no great prejudice to the petitioners in
tenporarily staying the proceedi ngs because they are not
precl uded fromcontending that the United States’ water right
shoul d be narrow. Petitioners are able to, and have taken steps

to, protect their rights in the federal proceeding. G ven the



finality of a decree once it is issued, Environnental Opposers
woul d not be able to protect their interests and federal clains
in the sane way if the stay were |ifted.

We issued a rule to show cause why the water court should
not reverse its order granting the notion for stay. Because we
find that the water court acted within its discretion in

granting the stay, we now discharge the rule.

| . Facts and Procedural History

Quantification of the United States’ reserved water right
for the Black Canyon of the Gunnison has a | ong and convol ut ed
hi story. The Black Canyon first became a national nonunent in
1933 when President Herbert Hoover designated it as such “for
the preservation of the spectacul ar gorges and additi onal
features of scenic, scientific, and educational interest.”
Bl ack Canyon of the Gunnison National Mnunent--Col orado, By the
President of the United States of Anerica, Proclamation No. 2033
(March 2, 1933) at 1. 1In 1999, Congress passed the Bl ack Canyon
Act, elevating the nmonunment to national park status. 16 U. S C
8§ 410fff (2004).

Under the reserved rights doctrine, the United States is
entitled to the quantity of water fromthe Gunnison River
necessary to satisfy the aesthetic, environnental, recreational

and educational purposes for which the Bl ack Canyon was



reserved. See Cappaert v. United States, 426 U S. 128, 138

(1976). To quantify this right, a court nust determ ne the
preci se federal purpose to be served, that the purpose would be
frustrated without water, and the m ni mum quantity of water

required to fulfill the purpose. United States v. City & County

of Denver, 656 P.2d 1, 18 (Colo. 1982). A Colorado water court
acquired jurisdiction to determne the United States’ water
rights to the Bl ack Canyon by virtue of the McCarran Amendnent.
43 U. S.C. § 666.

On March 6, 1978, after several years of proceedings, the
water court issued an interlocutory decree awardi ng the United
States absolute and conditional water rights for the Bl ack
Canyon. The decree recognized the United States’ priority dates
of 1933, 1938, and 1939 for the federal reserved water right.
The decree determ ned the purposes of the reservation: “to
conserve and nmaintain in an uninpaired condition the scenic,
aesthetic, natural, and historic objects of the nonunent, as
well as the wildlife therein, in order that the nonunment m ght
provi de a source of recreation and enjoynent for all generations
of citizens of the United States.” Although the court deferred
gquantification of the conditional water rights until they were
made final at a |ater date, the decree explicitly recognized
that the purposes of the Black Canyon entitled the United States

to direct flow water rights for a broad range of uses. These



uses included the “devel opnent, conservation, and nmanagenent of
resident and mgratory wildlife,” “[f]orest inprovenent and
protection uses,” “[u]ses for fish culture, conservation,

habi tat protection, and managenent,” and “[u]ses for the
preservation of scenic, aesthetic, and other public values.”

Twenty-three years later, the United States filed an
application to quantify its conditional water rights for the
Bl ack Canyon. In its January 2001 application, the United
States cl ai med year-round base flows of 300 cubic feet per
second (“cfs”) and hi gher peak and shoul der flows tied to the
expected natural spring run-off each year. Depending upon the
quantity of water required to maintain spring peak flows, the
United States reserved the right to claimup to an additional
10,000 cfs for part of each year.

More than 380 parties, including the Environnental
Opposers, filed statenents in opposition to the initial
quantification application, and many becane parties to the water
court case. The water court granted two consecutive six-nonth
stays of proceedings so that the United States could enter into
settlenment discussions with the parties opposing the
application. The Environnental Opposers were not invited to
participate in any negotiations concerning settlenent.

On April 2, 2003, the United States and the State of

Col orado entered into an agreenent (“April Agreenent”). In the



April Agreenent, the United States relinquished its reserved
right to peak and shoul der flows, and clainmed a year-round base
flow of the |lesser of 300 cfs in-streamor natural flow On the
sane day, to reflect this agreenent, the United States filed a
nmotion to anmend its quantification application and a proposed
anended application with the water court.

On July 31, 2003, the United States and the State of
Col orado entered into a further Menorandum of Agreenent (“MA’)
concerning the federal governnent’s water rights for the Black
Canyon. Under the MOA, the United States del egated the
appropriation of peak and shoul der flows to the Col orado Water
Conservation Board’'s (“CANCB”) in-streamflow program and agreed
to a 2003 priority date for these water rights. The United
States retained no right to enforce the in-streamwater right
except through an action for specific performnce of the MOA

The Environnmental Opposers objected to the United States’
nmotion to anmend its quantification application reducing its
claimof water. On August 5, 2003, the Environnental QOpposers
filed a conplaint against the United States regarding the
anended application in the federal district court (Case No.
03Wr1712CB), and orally requested a stay fromthe water court.
In the federal case, the Environnental Opposers sued the United
States Departnent of the Interior (“Interior”), the National

Park Service, and the heads of both agencies in their official



capacities (collectively, “the United States”). The federal
conplaint alleges that the United States’ decisions regarding
the protection and managenent of the water-rel ated natural
resources of the Black Canyon viol ated various provisions of
federal |aw, including the National Park Service (“NPS’) Act, 16
USC 81 (2004), the Black Canyon Act, 16 U S.C. § 410fff, the
Nat i onal Environnmental Policy Act (“NEPA’), 42 U S.C. § 4331
(2004), and the Admi nistrative Procedure Act (“APA’), 5 U S.C
§ 551 (2004).! The Environmental Opposers seek both declaratory
and injunctive relief pursuant to the judicial review provision
of the Adm nistrative Procedure Act, 5 U S.C. § 706 (2004).
Anmong their requests is that the federal district court:

Order Defendants to cease their violations of [aw,

specifically by securing river flows for the Bl ack
Canyon in quantities and wth the frequencies

1'We cite to the current statutes since none of these statutes
have changed since the present action began in 2003. The clains
are: 1) the United States failed to act as required by the NPS
Act and Bl ack Canyon Act because it did not protect the water

rel ated natural resources of the Black Canyon of the Gunni son
National Park; 2) the United States’ violated the NPS Act and

Bl ack Canyon Act when it relinquished and otherwise limted its
reserved water right by relying upon an i nadequate state-law in-
streamflow right; 3) the United States violated NEPA by failing
to carry out environnental analysis of the decision to rely on a
state law in-streamflow right for protection of park resources;
4) the United States violated federal |aw prohibiting

unaut hori zed di spossession of federal property when it

relinqui shed much of its reserved water right for the Bl ack
Canyon; and 5) the United States unlawfully del egated authority
under the NPS Act and Bl ack Canyon Act when it gave authority
and responsibility to the State of Colorado to protect the
park’s water rights and other resources.

10



necessary to fulfill the Defendants’ obligations to
the Park under the NPS Act and the Black Canyon Act
and to serve the purposes for which the Black Canyon
was reserved, by asserting the federal governnent’s
reserved water right or otherwse; J[and,] [h]old
unl awful and set aside Defendants’ Proposed Anended
Application in water court as in violation of federa
| aw .

First Amended Conplaint Y GH (enphasis added).

On Septenber 12, 2003, the Environnental Opposers filed a
witten notion for stay of the quantification proceeding for the
Bl ack Canyon, asking that a stay be granted until resol ution of
the federal litigation. The petitioners opposed the stay,
arguing that further delay would irreparably prejudice them and
that the Environnmental Qpposers were inproperly attenpting to
transfer jurisdiction over quantification of the Bl ack Canyon
reserved right to federal court. The United States al so opposed
the stay, contending it was inappropriate because the federal
litigation would not resolve all issues pending in the water
court and because the Environnental COpposers were unable to show
a pressing need for the stay.

On Cctober 7, 2003, the water court granted the stay. To
reach this conclusion, the court underscored its discretion to
deci de whether to grant a stay, recogni zed the desire to avoid
pi eceneal litigation, and wei ghed the hardshi ps, delays and
prejudice to the petitioners. The court relied upon this

court’s decision in United States v. Bell, 724 P.2d 631 (Col o.

11



1986), concluding that the Environnmental Opposers woul d be
“W t hout adequate recourse” if they ultimately prevailed in
their federal conplaint and a stay had not been granted by the
water court. The water court was careful to limt the
paraneters of the order
This Order should not be construed as either deferring
gquantification of the water right or even whether to
grant the Mdtion to Arend to the Federal Court, but
rather, nerely to stay these proceedings pending
resolution of the federal questions raised in the
Conmpl aint filed in Federal District Court.
On April 15, 2004, the federal district court denied the
United States’ notion to dism ss the Environnental Qpposers’

federal clainms. Relying upon the United States Court of Appeals

for the Tenth Crcuit’s decision in Southern Utah WI der ness

Alliance v. Norton, 301 F.3d 1217 (10th Gr. 2002)(“SUWA I)”

which was later reversed, 124 S. C. 2373 (2004) (“SUWA I1"),
the court determ ned that notw thstandi ng the discretion of
Interior and the Park Service to decide the nethod of protecting
t he Bl ack Canyon Park’s resources, the court had jurisdiction to
det erm ne whet her the agenci es had mai ntained their non-

di scretionary, federal statutory duty to protect the park’'s
resources under the judicial review provisions of the APA. The
federal court also ruled that the Environnental Opposers had
standi ng under the NEPA and agreed to hear their clains for

unaut hori zed di spossession of federal property and unl awf ul

12



del egation of authority, finding the United States’ agreenent
with the COACB nerited further review

The federal court was careful to clarify what it would not
determine as well. The order explicitly states that the federal
court will not determ ne “the exact anount of water necessary to
fulfill the Park’s purpose.” However, the court acknow edges in
the sane sentence that the rights clainmed by the United States
inits proposed anended application may not satisfy its |egal
obligation to possess enough water under federal |aw.

On June 16, 2004, the Environnmental Opposers voluntarily
dism ssed the first claimof their federal conplaint, after the
United States Supreme Court reversed the Tenth Crcuit’s
decision in SUMA |I. 124 S. . 2373. In SUWA IIl, the U S
Suprenme Court held that a clai munder the APA to conpel agency
action unlawfully wi thheld or unreasonably del ayed can proceed
only where a plaintiff asserts that an agency failed to take an
action it was required to take. 1d. at 2379. SUWA || further
specifies that although courts may direct an agency to act, they
have no power to specify terns of conpliance with broad
statutory mandates. 1d. at 2380.

In the original proceeding now before us, petitioners
chal l enge the water court’s order staying the quantification
proceedi ng pending resolution of the federal litigation as an

abdi cation of its jurisdiction and responsibility to determ ne

13



i ssues regarding the quantification of the federal reserved
water right. W issued a rule to show cause why the water court
shoul d not be ordered to vacate the stay and requested the
parties to brief and argue the issue. Because we find that the
wat er court acted within its discretion in granting the stay, we

now di scharge the rule.

1. Jurisdiction and Standard of Review
Under C. A R 21, we may exercise original jurisdiction to
determ ne whether a trial court has abused its discretion or is
proceedi ng without or in excess of its jurisdiction. People v.
MIller, 25 P.3d 1230, 1231 (Colo. 2001). Oiginal jurisdiction
may al so be appropriate when a pre-trial ruling places a party
at a “significant disadvantage in litigating the nmerits of the

controversy.” Leaffer v. Zarlengo, 44 P.3d 1072, 1077 (Col o.

2002). In either circunstance, the threshold consideration is
whet her conventional appellate renedi es are adequate to address

the petitioning party's conplaint. 1d.; Mller, 25 P.3d at

1231.

A stay is not a final order or judgnent. GCergel v. Hi gh

View Hones, L.L.C., 58 P.3d 1132, 1134 (Col o. App. 2002).

Accordingly, a party challenging the validity of a stay
general |y does not have recourse to conventional appellate

remedies. 1d. The only occasions when a stay order is

14



conventional |y appeal able are when it practically operates as a
final order or dismssal, or is equivalent to the refusal to

issue a tenporary injunction. See Idlewld Bon Voyage Liquor

Corp. v. Epstein, 370 U. S. 713, 715 n.2 (1962) (A stay order to

await determ nation of an issue by a state court where no
litigation had comrenced was appeal able as a final order since

t he appellant was effectively out of court.); den Caks Uils.,

Inc. v. City of Houston, 280 F.2d 330, 332-33 (5th Gr. 1960)

(Because a stay order entered in an action for injunctive relief
was equivalent to the refusal to issue a tenporary injunction
the stay was appeal able under 28 U S.C. § 1292.).

In this case, petitioners invoke the original jurisdiction
of this court to challenge the stay, arguing that the order
anounts to an abdication of the water court’s jurisdiction and
irreparably prejudices their ability tolitigate the nerits of
the case. Based on our review of the water court’s order, we
conclude it was neither so indefinite as to be the practical
equi val ent of a dism ssal, nor so broad in duration and scope
that it operated as a final order. The stay order al so was not
entered in an action for injunctive relief. Therefore,
conventional appellate renedies are not available to petitioners
to challenge the stay. Because this is a matter of public
i nportance and there is no other avenue available to

petitioners, we will exercise our original jurisdiction to

15



determ ne whether the water court abused its discretion in this

case.

I11. Analysis

To determ ne whether the water court abused its discretion
in this case, we nust first examne the federal reserved rights
doctrine, and the jurisdiction of a state court to quantify
t hose rights under the McCarran Amendnent. Because we concl ude
a state court does not have jurisdiction under the MCarran
Amendnent to determ ne the Environnmental Qpposers’ federa
clainms, a federal court nust determ ne those clains. CQur
remai ning task is to consider whether the water court erred when
it stayed the quantification proceedings until the federal
l[itigation is resolved. To answer that question, we discuss the
standard for determ nation of a stay and exam ne whet her the
water court conplied with it. In doing so, we bal ance the
conpeting benefits and prejudices that would result from
granting or denying the stay in this case, including
consideration of the potential effects of res judicata and

col | ateral estoppel.

A. The Federal Reserved Rights Doctrine and the MCarran

Amendnment

16



Under the reserved rights doctrine, when the United States
wi thdraws Iand fromthe public domain for a federal purpose, it
al so reserves by inplication unappropriated water to the extent
necessary to acconplish the purpose of the reservation.
Cappaert, 426 U. S. at 138. Federal reserved rights exi st
i ndependently of state law. Bell, 724 P.2d at 641. The right
does not derive fromactual use; instead, it is tied to the
stated intent or purpose of the reservation. See Thonas

Pacheco, How Big is Big? The Scope of Water Rights Suits Under

the McCarran Amendnent, 15 Ecology L.Q 627, 630 (1988) (citing

Arizona v. California, 373 U S. 546, 595-601 (1963); Wnters v.

United States, 207 U S. 564, 575-77 (1908)). The priority date

is the date of reservation, and reserved water rights are
superior to the rights of all subsequent appropriators. United

States v. City & County of Denver, 656 P.2d at 21. The federal

government can assert its water rights at any tinme wthout
abandonment or loss of priority because the rights vest on the
date of the reservation. Arizona, 373 U S. at 618.

Bef ore the McCarran Anmendnent was enacted, the United
States could not be joined in state water court adjudications
W thout its consent. See Bell, 724 P.2d at 640-1. Because of
the preval ence of federal reserved water rights, particularly in
the western United States, it was thought that state court

procedures for the allocation and determ nation of water rights

17



were being thwarted by the inability of state courts to
ascertain or adjudicate federal water rights with finality. Id.
at 641. As a result, neaningful stream adjudications proceeded
only when the United States consented to participate. See John

E. Thorson, State Watershed Adj udi cati ons: Approaches and

Al ternatives, 42 Rocky Mn. Mn. L. Inst. 22-1, 22-13 (1996).

In 1952, Congress enacted the MCarran Anmendnent, allow ng
state courts to involuntarily join the United States as a
necessary party in conprehensive state adjudications of water
rights.? 43 U.S.C. § 666. The legislative history of the
McCarran Amendnent reveals its dual purposes: 1) to pronote
certainty and finality, and 2) to avoid needl ess waste or
controversy by requiring the federal governnent to assert any
and all clains to the use of water in a conprehensive state
adj udi cation of water rights. See S. Rep. No. 82-755, at 4-6

(1951).° Subsequent cases fromthe United States and Col orado

2 The McCarran Amendnent was ultimately enacted into | aw as an
anendnent to an appropriations bill for the Departnments of
State, Justice, Commerce, and the Judiciary. However, the |aw
had been introduced as S. 18 in 1951, and a prior version was
introduced as S. 2304 in 1949. Legislative history on the
amendnent | argely derives fromsenate hearings on S. 18. See
Bennett W Ral ey, Chaos in the Making: The Consequences of
Failure to Integrate Federal Environnental Statutes with
McCarran Amendnment Water Adjudications, 41 Rocky Mn. Mn. L.
Inst. 24-1, 24-22 (1995).

3 Senator McCarran al so made clear that these were the only

pur poses of the proposed anmendnent: “[S. 18] is not intended to
be used for any other purpose than to allow the United States to
be joined in a suit wherein it is necessary to adjudicate all of

18



Suprene Courts inplenenting the McCarran Anendnent have

confirnmed these paraneters and purposes. See, e.g. Colo. River

Water Conservation Dist. v. United States, 424 U.S. 800, 807-08

(1976); United States v. Dist. Court, 401 U S. 520, 525 (1971)

(Eagle County I1); Bell, 724 P.2d at 641-42; United States v.

Dist. Court, 169 Colo. 555, 563-65, 458 P.2d 760, 763-64 (Col o.

1969) (Eagle County I).

It is clear both fromthe | anguage of the amendnent itself,
as well as its legislative history and interpretive precedent
that, although McCarran proceedings are intended to be all-

i nclusive, the waiver of sovereign immunity is limted to
proceedi ngs to determ ne or adm nister the rights to the use of

the water. Colorado River, 424 U S. at 819. By its terns, the

McCarran Amendnent provi des:

Consent is given to join the United States as a
defendant in any suit (1) for the adjudication of
rights to the use of water of a river system or other
source, or (2) for the admnistration of such rights,
where it appears that the United States is the owner
of or is in the process of acquiring water rights by
appropriation wunder State | aw, by purchase, by
exchange, or otherwise, and the United States is a
necessary party to such suit. The United States, when
a party to any such suit, shall (1) be deened to have
waived any right to plead that the State |laws are
i napplicable or that the United States is not anenable
thereto by reason of its sovereignty, and (2) shall be
subject to the judgnents, orders, and decrees of the
court having jurisdiction, and may obtain review

the rights of various owners on a given stream” S. Rep. No. 82-
755, at 9 (1951).
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thereof, in the sane manner and to the sanme extent as

a private individual under |ike circunstances .
43 U.S.C. 8 666 (enphasis added). The MCarran Anendnent does
not assert or inply that a state court would have jurisdiction
to review the decision making process of federal entities, such
as Interior or the Park Service, for conpliance with federal
I aw.

| ndeed, such a conclusion would run contrary to the
Adm ni strative Procedure Act, the federal statute which
establi shes the practices and procedures foll owed by
adm ni strative agencies in rul emaki ng and adjudi cation. The
| anguage and | egislative history of the APA's judicial review
provi si ons make clear that Congress intended to hold federal
adm ni strative agenci es answerable for their conduct only in
federal courts. 5 U S.C 88 702, 706 (2004). Section 706
provi des that a reviewi ng court shall “conpel agency action
unlawful |y wi thheld or unreasonably delayed.” 5 U S. C
8 706(1). Section 702 defines the scope of that review “A
person suffering |l egal wong because of agency action, or
adversely affected or aggrieved by agency action within the
meani ng of a relevant statute” is entitled to judicial review
and may bring suit against the agency. 5 U S.C. § 702.
However, the suit nust be brought “in a court of the United

States.” 1d. Thus, the waiver of sovereign imunity is
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expressly limted to federal court. See id.; see also Am noi

USA v. Calif. State Water Res. Control Bd., 674 F.2d 1227, 1233

(9th Cr. 1982). The APA' s legislative history underscores this
intent, explicitly stating that the United States wll remain

immune fromsuit in state courts. Nat’'| State Bank of Elizabeth

v. Gonzal ez, 630 A 2d 376, 381 (N.J. Super. A D. 1993) (citing

H R Rep. No. 94-1656, at 11 (1976)).

The scope of the waiver of sovereign imunity under the
McCarran Amendnent is not so broad that it allows state courts
to evaluate or adjudicate the federal agency decision nmaking
processes |leading the United States to nmake a particul ar water
application in a given case. The Environnental Opposers have
brought clains in federal court that can only be deci ded by that
court. Thus, there is no question that there will be both state
and federal proceedings before the United States’ reserved water
right for the Black Canyon can be fully resolved. The federal
case wi Il decide whether the United States’ anended application
conplied with the applicable federal |aw, and the state case
will quantify the reserved water right. W recognize that the
federal case may have an inpact on the water court proceeding.

I ndeed, if the federal case had no inpact on the state case,
there would be no need for a stay. However, the water court

wi |l decide the quantification of the federal reserved right
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even if the federal court finds that the agency deci sion making
was flawed and nust be redone.

The only question renmaining is whether the water court’s
decision to stay the proceedings and allow the federal case to
be resolved first constituted an abuse of discretion. To answer
this question, we exam ne the standard for determ nation of a

stay, and consider whether the water court net it.

B. Stay of Proceedings
A trial court generally has discretion to grant or deny a

stay. Landis v. NN Am Co., 299 U S. 248, 254-55 (1936); In re

Marriage of Fleet, 701 P.2d 1245, 1247 (Col o. App. 1985). This

di scretion derives from“the power inherent in every court to
control the disposition of the causes on its docket with econony
of time and effort for itself, for counsel, and for litigants.”
Landis, 299 U S. at 254. Thus, we review the water court’s
order in this case for abuse of discretion, a highly deferenti al
standard. Absent a finding that the |ower court’s actions were
mani festly arbitrary, unreasonable, or unfair, this court wll

not overturn discretionary decisions. People v. Riggs, 87 P.3d

109, 114 (Col o. 2004).
Parties have the right to a determ nation of their rights
and liabilities wthout undue delay. W have recogni zed the

“trenmendous uncertainty” that may be caused by conditional
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reserved water rights and urged that quantification of such

rights be a priority of the water courts. United States v. City

& County of Denver, 656 P.2d at 30. Thus, in any case, but

particularly in the context of a reserved water right

adj udi cation, the party requesting a stay nust denponstrate a
pressing need, and that it will suffer prejudice that exceeds
potential harmto the other parties if the stay is not granted.

See Adol ph Coors Co. v. Davenport Mach. & Foundry Co., 89 F.R D

148, 153 (D. Colo. 1981). To survive appellate review, the
del ay nmust not be “immobderate in extent” or “oppressive in its
consequences.” Landis, 299 U S at 256. Only rarely may a
court conpel a litigant in one case to stand aside while a
[itigant in another case settles the rule of law that wll
define the rights of both. 1d. at 255,

Faced with a request for a stay, the trial court nust
exam ne all the circunstances of the case before it. Wen asked
to stay a federal case pending a decision in state cases, the
U S District Court for the District of Colorado identified the
foll owi ng rel evant consi derati ons:

comty, the extent of disputed factual (as opposed to

| egal ) issues involved, the order in which the courts

obtai ned jurisdiction, adequacy of relief available in
state court, avoidance of maneuvers to clog efficient

j udi ci al machi nery, the need for conpr ehensi ve
litigation, and the desirability of avoi ding pieceneal
[itigation.
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Adol ph Coors, 89 F.R D. at 153. However, it is not a necessary

prerequisite that the parties and issues in concurrent federal
and state actions be identical. Landis, 299 U S. at 254.

Li kewi se, pendency of an action in state court, in and of
itself, does not prevent a federal court from exercising
jurisdiction over the sane matter in a separate federa

proceedi ng. Adol ph Coors, 89 F.R D. at 152.

| ndeed, notwi thstanding a state court’s exercise of its
concurrent jurisdiction in the same case, federal courts have a
“virtually unflagging” obligation to decide cases over which

they have jurisdiction. Colorado Rver, 424 U S. at 817.

Abdi cation of this obligation is justifiable “only in the
exceptional circunstances where the order to the parties to
repair to the state court would clearly serve an inportant
countervailing interest.” Id. at 813.

I f the circunstances warrant, however, a court wll stay
its case pending resolution of independent proceedi ngs which

bear upon the case. Leyva v. Certified Gocers of Calif., 593

F.2d 857, 864 (9th G r. 1979) (trial court had authority to stay
adj udi cati on of enploynent clains pending arbitration of
contract clains which would be of val uabl e assistance to the

court); Procter & Ganble Distrib. Co. v. Lloyd s Underwiters,

255 N. Y. S. 2d 361, 364-66 (N Y. Sup. C. 1964) (state trial court

had authority to stay proceedings until determ nation of two
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pendi ng federal court actions on related issues). But see

Adol ph Coors, 89 F.R D. at 153 (federal district court declined

to stay proceedi ngs despite the pendency of a state court action
in the sane case because it was not clear whether the state
court would have jurisdiction over the case).

Appel l ate courts also will affirmthe award of a stay if
t he bal ance of prejudices and interests of the parties justified
the delay. For instance, the United States Court of Appeals for

the Third Circuit approved a stay order in Cheyney State Coll.

Faculty v. Hufstedler. 703 F.2d 732 (3rd Cir. 1983). A class

of plaintiffs had all eged that Pennsylvani a operated a
segregated system of higher education. 1d. at 734. The court
concluded that stay of the litigation did not constitute an
abuse of discretion because it was possible that the conpl ex
probl ens presented by the case could nore readily be renedi ed
through the flexibility of the adm nistrative process actively

in progress. 1d. at 738. In Chronicle Publ’g Co. v. National

Broad. Co., the United States Court of Appeals for the Ninth
Circuit simlarly found a stay order was appropriate pending

i nvestigation by the Federal Conmunications Comm ssion of
defendant’s acquisition of a television station. 294 F.2d 744,
747-48 (9th Gr. 1961). Because the issue being litigated was
whet her the acquisition violated antitrust |aws, the court

reasoned that staying the case until the Comm ssion concl uded
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its investigation was justifiable in order to avoid conpl ex,
duplicative proceedings. |d. at 749.

Courts di sapprove stays of proceedings in cases when a
| esser neasure is adequate to protect the noving party’s
interests or when the bal ance of interests and prejudi ces cones

out in the non-noving party’'s favor. |In Dellinger v. Mtchell,

the United States Court of Appeals for the District of Colunbia
Crcuit held that the total stay of proceedings in a civil
action related to a crimnal case was i mmpbderate and invalid.
442 F.2d 782, 787 (D.C. Gr. 1971). The United States had noved
to stay the proceedi ngs because it was concerned that the civil
action was a stratagemto circunvent orders in the crimnal case
l[imting pretrial discovery. 1d. at 785. In the court’s view,
a protective order regardi ng discovery woul d have been adequate
to protect the governnent’s interests.? Id. at 787.

Wen the harmto the non-noving party is greater than the
prejudi ce caused to the noving party if the case were to
proceed, the reviewing court will invalidate a stay. In Rehmyv.
Cl ayton, for exanple, the Kentucky Suprene Court held the trial
court abused its discretion in a products liability action when

it stayed discovery pending the outcone of an appeal of sunmmary

* The government contended that the D.C. Circuit was w thout
jurisdiction to consider the stay because it was not a final
order. Dellinger, 442 F.2d at 789. The court concl uded that
the case was appeal abl e not as of right, but by application for
wit under the AIl Wits Act, 28 U.S.C. § 1651 (1964). Id.
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judgments in favor of the defendants. 132 S.W3d 864, 870 (Ky.
2004). The court held that the potential harmto the plaintiffs
caused by the stay outwei ghed the slight risk that defendants
woul d be required to repeat the discovery process if the summary

judgnents were reversed. 1d. See also Ghio Envtl. Council v.

Dist. Court, 565 F.2d 393 (6th Cr. 1977); Sec. Ins. Co. of

Hartford v. Trustmark Ins. Co., 283 F. Supp. 2d 612 (D. Conn.

2003) .

In this case, the water court granted the Environnental
Opposers’ notion to stay the proceedi ngs based on its
under st anding of the doctrine of res judicata as applied to
reserved rights adjudications. The water court reasoned that if
it denied the stay and approved the United States’ anended
quantification application, the Environnental Qpposers would be
wi t hout adequate recourse if they later prevailed on their
federal clainms. It reasoned that res judicata would prevent the
reopeni ng of the quantification decree.

Petitioners, however, contend the stay substantially and
irreparably harnms them because it causes delay and uncertainty
and requires their costly participation in the federal case.
Petitioners maintain as well that determnations in the federal
case will determne the paraneters of quantification of the
United States’ water right with preclusive effect. In response,

Envi ronnment al Opposers argue that the federal case presents
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di stinct clainms over which the federal court has exclusive
jurisdiction, that resolution of the federal clainms will not
quantify the Black Canyon water right, and that the need for the
stay outweighs any prejudice to the petitioners.

We hold the water court did not abuse its discretion in
this case. To reach this conclusion, we bal ance the conpeting

interests and prejudices to the parties.

C. Balance of Interests and Prejudices
To eval uate whether the water court abused its discretion
we nust consider all of the relevant facts and circunstances of

the case. Although not binding on us, the Adol ph Coors factors

provi de a good framework for our analysis. The applicable

Adol ph Coors factors are: 1) the order in which jurisdiction was

obt ai ned, 2) the adequacy of relief available in state court, 3)
comty, and 4) the need for conprehensive adjudication and

attendant desire to avoid pieceneal litigation.?®

° The extent of disputed factual issues and judicial econony are
not applicable in this case. The basic facts in this case are
not in dispute. Judicial econony is also not rel evant because
when the state courts enter a final decree, the doctrine of res
judicata bars the United States fromclaimng a broader reserved
right, regardless of the federal court’s resolution of the
federal clains. Bell, 724 P.2d at 643. Therefore, the fact
that sonme of the federal clains are necessarily intertwined with
guantification of the reserved right is relevant to comty and

t he adequacy of relief in state court for the Environnental
OQpposers, rather than relevant to the interests of judicial
econony.
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First, as to the order of jurisdiction, the fact that the
state water court obtained jurisdiction over the Black Canyon
case before the federal case was initiated does not persuade us
that the water court abused its discretion in granting the stay.
The dual pending actions involving the Bl ack Canyon water right
w Il not resolve the sanme issue. Accordingly, this case is

di stingui shable from Col orado Ri ver, where the U S. Suprene

Court upheld the dism ssal of a reserved rights adjudication
initiated by the United States in federal court because a state
wat er court was in the process of adjudicating the sane case and
the sane rights. 424 U S. at 800. 1In this case, the state and
federal proceedings involve different parties, clains, and

i ssues. The order in which the state and federal courts
obtained jurisdiction is even | ess conpelling given the fact
that the federal court has the sole authority to resolve the

federal clains. Adolph Coors presented a very different

scenario. There, the federal court declined to stay its
proceedi ngs because the state case was in its initial stages and
it was unclear whether the state court would even have
jurisdiction to try the case. 89 F.R D. at 153.

Second, consideration of the relief available to the

parties favors the award of a stay in this case. This court’s
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decision in Bell as well as U S. Supreme Court precedent has

made cl ear that once the water court enters a decree, the
doctrine of res judicata bars the United States fromreopening a
reserved water rights adjudication even where prior clainms have
not been adjudicated or the United States erroneously omtted

certain clains. 724 P.2d at 643; Nevada v. United States, 463

U S 110, 130-31 (1983); Arizona v. California, 460 U S. 605,

619 (1983). Accordingly, if the water court were to proceed
with this case, and enter a decree quantifying the United
States’ federal reserved water right, res judicata woul d bar the
United States fromlater claimng a broader reserved right even
if the federal court were to decide that the United States
viol ated federal |aw when it anended its application. Because
of this avoidable potential for conflict between federal and
state courts, comty, the third factor, favors the award of a
stay in this case.

We note as well that petitioners will not suffer the sane
| evel of prejudice if the water court’s stay is upheld. Because
the federal clains are necessarily intertwined with
guantification of the United States’ reserved water right,
several of the petitioners have intervened in the federal case.
Notwi t hst andi ng their invocation of the original jurisdiction of
this court, petitioners have taken steps in order to protect

their interests in the federal forum although with the obvi ous
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result that they may incur considerable cost and effort to do
so.

The stay wll cause a delay of the water court’s
guantification proceeding. Although that delay is regrettable,
we note that this proceedi ng has al ready been pending for nearly
thirty years. Petitioners can show no great harm attri butabl e
to this relatively short delay. As we discussed earlier in this
opinion, the state and the United States recently sought and
were granted a twel ve nonth delay by the water court in order to
settle the case. The Environnental Qpposers, however, were
excluded fromthe settlenent negotiations.

The water court explicitly retained its jurisdiction to
quantify the United States’ reserved water right. The fact that
the federal case nay decide that the United States violated
federal |aw when it reduced its water claimdoes not anbunt to a
guantification of the water right. As the Suprenme Court stated
in SUWA |1, under the APA, a federal court may direct an agency
to act, but may not tell it what decision to reach. See, SUWA
I, 124 S. . at 2379. Because the federal action cannot and
will not quantify the water right, we find that the stay order
is not an abdication of the water court’s jurisdiction. Wen
the water court proceedi ng resunes, petitioners may still argue
that the purposes of the United States’ reservation of the Bl ack

Canyon are narrow, and that a nodest anount of water is adequate
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to satisfy those purposes. The Petitioners do not face the res
judicata barrier that will confront the Environnental Opposers
if there were no stay.

Fourth and finally, the need for conprehensive adjudication
and the desire to avoid pieceneal litigation do not warrant a
l[ifting of the stay in this case. Because of the exclusivity of
the federal court’s jurisdiction over the federal clains, dual
proceedi ngs are necessary and the McCarran Amendnent’s policy to
avoi d pieceneal litigation is inapplicable. As stated above,
resolution of the federal case may influence the paraneters of
the water court’s decision, but it will not quantify the United

States’ reserved water right.

I V. Concl usion

Because the federal court has exclusive jurisdiction over
the federal clains raised by the Environnental Opposers and
resolution of those clains may require the United States to
cl aima broader reserved water right for the Black Canyon of the
@unni son National Park, we hold that the water court acted
within its discretion when it stayed its proceedi ngs until the
federal litigation is resolved. Qur review of the prejudices
and conpeting interests in this case favor uphol ding the stay.
We therefore discharge the rule and remand the case to the water

court.
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JUSTI CE HOBBS di ssents, and JUSTICE KOURLIS joins in the
di ssent.
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No. 03SA321, In re Application for Water Rights of United States

of Anerica
Justice Hobbs D ssenti ng:

| respectfully dissent. 1In ny view, the water court abused
its discretion in granting the stay of this MCarran Amendnent
case. Relying on the sane law the majority cites, | reach a
contrary concl usion.

The plaintiffs are conducting a federal court |awsuit that
pertains to the quantification and adm nistration of federal
reserved water rights for the Black Canyon of the Gunnison
Nat i onal Monunent, now a national park. This federal suit
chal | enges the authority of the Secretary of Interior and the
Nat i onal Park Service to approve and submt, through the United
States Justice Departnent, an amended quantification claimand
water rights adm nistration settlenent agreenent to the water
court in a MCarran adjudication.

The plaintiffs have requested the District Court for the
United States District of Colorado to issue an order “securing
river flows for the Black Canyon in quantities and with the
frequenci es necessary to . . . serve the purposes for which the
Bl ack Canyon was reserved.”

The allegations and prayers for relief in the federal court
action transparently involve quantification and adm nistration

of the Bl ack Canyon of the Gunnison reserved water right in



relation to other rights, state and federal, on the Gunnison
River. These water rights include those held by the United
States for the Aspinall Unit of the Col orado River Storage
Project Act, situated above the Bl ack Canyon of the Gunnison
Nat i onal Par k

The McCarran Anendnent provi des conprehensive jurisdiction
in the water court to determne all factual and | egal issues
regardi ng the quantification and adm nistration of the Bl ack
Canyon of the Gunnison reserved water right. Indeed, the water
court had already recogni zed the existence of an inplied federal
reserved water right for the Black Canyon, and was addressing
the quantification and adm ni stration phase of the case when
sonme of the parties to the state water rights case initiated the
federal case.

Nei t her state nor federal courts have excl usive
jurisdiction over the issues involved in either action, but the
McCarran Amendnent highly favors deferral of the federal action
to the ongoing state case. In ny view, the plaintiffs’ federal
court litigation results in a pieceneal approach to the
guantification and adm nistration issues properly before the
water court, the very result Congress sought to avoid by
adopting the McCarran Anendnent.

Under the circunstances, we should be ordering the water

court to proceed with considering and determ ning all factual



and | egal issues pertaining to (1) the CR C P. 15 notion of the
United States to anend its quantification clains (“notion to
anend”); and (2) the settlenent agreenent for adm nistration of
the interrelated rights on the river, pursuant to the agreenent
between the United States and the State of Col orado
(“adm nistration agreenent”), along with all other matters
presented. If the state and federal trial and appellate courts
were to reach inconsistent results, the United States Suprene
Court could, of course, resolve them
A. The McCarran Amendment Conprehensively Wi ves Soverei gn
Imunity for State Court Determ nation of Al Factual and Legal
| ssues Regarding Quantification and Adm nistration of the Black
Canyon Federal Reserved Water R ght
Congress adopted the McCarran Anendnent to confer on state
courts the authority to adjudicate all factual and |egal issues
pertaining to the existence, nature, scope, and adm nistration
of federal reserved water rights of United States agencies and
Native American Tribes. The conprehensive nature of this

authority was delineated by the United States Suprenme Court in

the “Col orado trilogy”: Colorado River Water Conservation

District v. United States, 424 U S. 800 (1976) (“Col orado

River”); United States v. District Court in and for Water

Division No. 5 401 U. S 527 (1971)(“Division No. 5”); United

States v. District Court in and for Eagle County, 401 U S. 520

(1971) (“Eagl e County”).




Those cases arose out of repeated attenpts by the United
States Justice Departnent to have issues of federal |aw
i nvol ving the adjudication and adm ni stration of reserved rights
claims determined in the federal courts. Colorado prevailed in
its view that the overarching congressional policy, upon proper
joinder of the United States, was that all issues of |aw and
procedure in such cases would be determ ned by the state courts,
subject to review by the United States Suprene Court.

We have made it clear that “by enacting the MCarran
Amendnent, Congress recogni zed that the western states have a
legitimate interest in and responsibility for the allocation of
wat er resources within their borders, including the
determ nation and adjudi cation of the water rights clainmed by

the United States.” United States v. Cty and County of Denver,

656 P.2d 1, 9 (Colo. 1982)(“City and County of Denver 17).

These issues include the “volune and scope” of particul ar
reserved rights clainms: “[a]ll such questions, including the
vol ume and scope of particular reserved rights, are federa
guestions which, if preserved, can be reviewed [by the United
States Suprene Court] after final judgnent by the Col orado

court.” Eagle County, 401 U S. at 526. Through the MCarran

Amendnent, Congress intended “to pronote certainty in water

al l ocation by subjecting undecl ared and unquantified federal



water rights to state adjudication.” United States v. Bell, 724

P.2d 631, 642 (Col o. 1986).
| ssues involving the interaction of state water rights with
federal water rights are within the state court’s authority to

determine. Division No. 5, 401 U S. at 529-30 (holding that,

“iIf there is a collision between prior adjudicated rights and
reserved rights of the United States, the federal question can
be preserved in the state decision and brought here for
review').
In Bell, as here, we had before us a CR C.P. 15 notion by
the United States to anmend its previously submtted clains. W
uphel d the water court’s denial of the notion, despite the
contention of the United States that its substantive rights
woul d be adversely affected by the procedural ruling:
The next question is whether the water court properly
applied CRCP. 15 in allowing the anendnent. C R C P
15(a) provides that after a responsive pleading is filed,
pl eadi ngs may be anended by a party only by consent of the
adverse party or by |leave of court but that such “|eave
shal|l be freely given when justice so requires.” The
decision to grant an anendnent is within the trial court’s
di scretion. W have interpreted CR C.P. 15(a) liberally

in allow ng amendnents.

Bell, 724 P.2d at 637 (internal citations omtted). W relied

on the Senate Report to the MCarran Amendnment in so hol di ng:
““it is essential that each and every owner along a given water
course, including the United States, nust be anenable to the | aw

of the state, if there is to be a proper adm nistration of the



water |aw as it has devel oped over the years.’” |[|d. at 643
(quoting S. Rep. 755 at 6).

In Bell, we upheld the water court’s refusal to allow the
United States to anend its |late-noticed claimunder C.R C P. 15,
because the “McCarran Anmendnent’s effect was to place federal
reserved rights within the state adjudication systenf and
“certainty provided by adjudication of the United States’
reserved rights through joining the United States in state court
wat er adj udi cations woul d be destroyed.” 724 P.2d at 645.
Accordingly, in setting the priority date, quantifying the
claim and admnistering the right, federal substantive |aw and
state procedural |aw apply. 1d. at 643.

In light of the clear and repeated congressional intent to
allow the state court to proceed with resolving all issues
involved with setting the priority, quantifying the clainms, and
adm nistering the water rights—as construed by our decisions and
those of the United States Suprene Court—+ would hold that the
wat er court abused its discretion by staying consideration of

both the notion to anend and the adm ni stration agreenent.

B. The Water Court’s Stay Order Shoul d Be Vacated

We shoul d vacate the water court’s stay order for the

foll ow ng reasons.



First, innm view, plaintiffs are m staken when they (1)
assert clains against the Secretary of the Interior and the
Nat i onal Park Service involving the quantification and
adm ni stration of the Black Canyon of the Gunnison reserved
water right, and then (2) contend that issues involving the
authority of that officer and agency to submt the notion to
anend and the adm nistration agreenent to the water court are
exclusive to the federal court.

The McCarran Anendnment expressly provides for the state
court to decide all factual and |l egal issues affecting the
guantification and adm nistration of the right, which the
plaintiffs’ clains in federal court surely do: “[c]onsent is
given to join the United States as a defendant in any suit (1)
for the adjudication of the rights to the use of water of a

river systemor other source, or (2) for the adm nistration of

such rights.” 43 U.S.C. § 666 (2004) (enphasis added).

In wai ving the sovereign immunity of the United States in
all such matters, the McCarran Anmendnent further recites that
the United States “shall be subject to the judgnents, orders,
and decrees of the court having jurisdiction . . . to the sane
extent as a private individual under the circunstances.” |1d.

In my view, plaintiffs are wong in their federal court

exclusivity contention. Although the clainms in the federal suit

are styled as Admnistrative Procedure Act clainms, which is



normal |y an area of exclusive federal jurisdiction, in essence
they chal l enge the exercise and scope of discretion in federal
agencies admnistering their water rights under state and
federal law. The water court has authority under the MCarran
Amendnent, a special statutory proceedi ng established by
Congress to which federal officers and agencies are subject, to
decide all factual and legal issues involved in the notion to
anmend and the adm nistration agreenent. This authority includes
revi ew of the decision making of those officers and agencies
regarding the notion to anend and the adm ni stration agreenent.
The requisite federal officers and agenci es have al ready
appeared in the water court through the representation of the
United States, as have the plaintiffs who filed the federal
court action.

Accordingly, | disagree with the majority’s concl usion that
the McCarran Anendnment does not assert or inply that a state
court “would have jurisdiction to review the decision nmaking
process of federal entities, such as Interior or the Park
Service, for conpliance wwth federal law”™ M. Op. at 20. To
the contrary, the assertions of federal agencies regarding their
authority and the exercise of it are routinely at issue in
McCarran adj udi cati ons.

Wil e both the water court and the District Court have

jurisdiction over federal reserved water right questions, the



McCarran Amendnent prefers deferral of the federal court to the

state court, not the other way around. Colorado River, 424 U S

at 818-19. |If both actions proceed, inconsistent results
between the state and federal courts, if any, can be resol ved by
the United States Suprene Court.

Second, should the water court’s stay renmain in effect and
the federal action proceed, the federal courts—and ultimtely
the United States Supreme Court on review—w || be deprived of
the water court’s conprehensive view of the interaction of al
federal and state water rights on the Gunnison River. This view
lies at the heart of the McCarran Amendnent’s grant of
jurisdiction and authority for state court determ nations. *“The
resolution of the conplex issues relating to federal reserved
rights requires the water court to have a proper factual
predi cate before an attenpt is nade to resolve the | ega

issues.” City and County of Denver v. United States, 656 P.2d

36, 39 (Colo. 1982).

The United States Supreme Court has enphasized that “[t]his
careful examnation is required both because the reservation is
inplied, rather than expressed, and because of the history of
congressional intent in the field of federal-state jurisdiction

with respect to allocation of water.” United States v. New

Mexi co, 438 U.S. 696, 701 (1978). An evident purpose of the

United States’ notion to anend and admi nistration agreenent is



to bring certainty, security, and reliability to water rights
adm ni stration on the Gunnison R ver.

The integration of federal rights into the network of
hi ghly interdependent relative priorities for the use of water
on conmmon stream systens is the ultimte purpose of the MCarran

adj udication. See City and County of Denver |, 656 P.2d at 20.

Necessarily, the quantification and adm nistration of the Black
Canyon reserved water right is fact-specific. It involves m xed
guestions of fact and | aw and issues regarding, for exanple,
congressional intent in approving construction of the federal
Aspinall Unit of the Col orado Ri ver Storage Project in 1956.
When it authorized that project to operate above the Bl ack
Canyon, Congress was fully aware of the Black Canyon Monunent
designation of 1933. Logically, it mght have intended that the
Bl ack Canyon quantification be consistent with upstream Aspi nal
Unit storage and operation. At |least, the water court should
have the opportunity to address and decide this issue.

| ndeed, the adm nistration agreenment that the plaintiffs
ask the federal court to review appears to take into account
Bl ack Canyon flow requirenments and exercise of the Aspinall Unit
water rights vis-a-vis each other and within the context of
other water rights on the Gunnison River. W have previously
addressed the Aspinall water rights, as well as the

subordi nation of those rights to a certain quantity of upstream

10



state appropriative water rights in Board of County

Comm ssioners v. Cystal Creek Honmeowners Association, 14 P.3d

325 (Col 0. 2000).1!

As the Secretary of Interior has duties and discretion in
regard to both the national park and the reclamation project,
carrying out those duties and inplenenting that discretion is
not readily subject to pieceneal judicial review. Surely,
Congress intended the McCarran Amendnent’s wai ver of sovereign

immunity to allow responsi ble federal officers and agencies the

Y'I'n orystal Creek, we stated that:
Congress approved the construction and operation of
several dans and reservoirs, including the Aspinal
Unit, for the nonexcl usive purposes of

regul ating the flow of the Col orado River,

storing water for beneficial consunptive

use, making it possible for the States of

the Upper Basin to utilize, consistently

with the provisions of the Colorado R ver

Conpact, the apportionnents nade to and

anong themin the Col orado Ri ver Conpact and

t he Upper Col orado River Basin Conpact,

respectively, providing for the reclamation

of arid and semarid |ands, for the control

of floods, and for the generation of

hydroel ectric power, as an incident of the

f or egoi ng pur poses.

Congress also stated that it did not intend for [the

Col orado River Storage Project Act, CRSPA] to inpede the
Upper Basin’s devel opnent of the water apportioned to it
by the Conpact.

We agree that the CRSPA reservoirs are part of a
plan to all ow Col orado to devel op and preserve Conpact
apportionnent. However, we find that the stored water
provi des Colorado with an ability to satisfy the Conpact
delivery mandates w thout eroding other rights decreed
to beneficial use in the state.

14 P.3d at 334 (internal citations omtted).
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authority and ability to assert federal water interests in a
manner that recognizes and acconmpdates inportant state water
interests. Gven that the United States’ Bl ack Canyon water
right is an inplied rather than an express water right, the
managi ng agenci es have discretion as to the managenent of the
right.

Judi cial involvenent in such discretionary agency duties is
just what the United States Suprene Court was concerned about
when it found that Adm nistrative Procedure Act clains cannot
chal | enge agencies’ discretion in carrying out a broad statutory

mandate. See Norton v. Southern Utah WIderness Alliance, 124

S.C. 2373, 2381 (2004)(“If courts were enpowered to enter
general orders conpelling conpliance with broad statutory
mandat es, they woul d necessarily be enpowered, as well, to

det erm ne whet her conpliance was achi eved—whi ch woul d nean t hat
it would ultimately becone the task of the supervising court,
rather than the agency, to work out conpliance. . . .”). By its
very nature, the quantification of an inplied reserved right is
within the category of a broad statutory mandate; had Congress

i ntended otherwi se, it would have created an express reserved
right.

In United States v. Idaho, 23 P.3d 117, 124-25 (Ildaho

2001), the lIdaho Supreme Court considered the effect of

congressional reclamation project approval on certain inplied

12



reserved water rights clains of the United States to waters of
the Snake River. That court held that certain of the clained
reservations of water did not exist.

In the case before us, Col orado courts do recogni ze the
exi stence of the inplied federal reserved water right for the
Bl ack Canyon of the Gunnison; yet its quantification and
adm nistration may be inpacted by ot her congressional intent and
actions which, apparently, are not before the District Court.
If the District Court orders the United States to increase its
water clainms, as the plaintiffs request, the result could well
be an acre-foot for acre-foot reduction in the water use for
t hose who depend on the Aspinall Project or its subordination to
upstreamrights.? Congress may have intended that this not
occur, and the United States officers and agenci es have

di scretion to discharge their broad statutory duti es.

2In regards to the subordination of rights, we found:
the i n-basin 60,000 acre-foot subordination by the
United States is valid. The construction of the
Aspinall Unit greatly benefited the Gunnison R ver
Basin, but not w thout adverse effects. The dans
i nundated many mles of prine trout fishing and
fl ooded several properties. To offset these |osses,
the United States agreed to set aside 60,000 acre-
feet of water for future projects to benefit the
Upper Gunni son River Basin. The United States
intended that the future projects would devel op
wat er resources for use within the Upper Gunni son
Ri ver Basi n.

Crystal Creek, 14 P.3d at 341.
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Accordingly, | disagree with the majority’s concl usion that
the “federal case wll decide whether the United States’ anended
application conplied with applicable federal |Iaw, and the state
case wll quantify the reserved water right.” M. Op. at 21.
Such a neat distinction does not accord with the interrel ated
factual and legal issues in such a case as this, and, |
concl ude, derogates the long history of the Col orado courts’
role in McCarran adjudi cations.

Unfortunately, sonme | anguage of the federal court’s Apri
15, 2004 order adopts the plaintiffs’ characterization that the
United States is “relinquishing” its water right and “di sposing”
of federal property. O course, this is not so, innm view. In
the water court’s McCarran proceeding, the United States bears
t he burden of denonstrating the anmount of water necessary to
prevent the entire defeat of the primary purposes of the Bl ack

Canyon reservation. See New Mexico, 438 U S. at 700. At this

stage of the proceeding, the United States has only made cl ai ns
to water, it has not obtained a decreed anount. As the water
court has not yet quantified an anount, anendi ng a cl ai m cannot
be characterized accurately as “di sposing of property.” Wter
right claimants often nodify their clains in Iight of opposers’
argunents and evidence. Until the water court issues its final
decree quantifying the reserved right, the anount of water

assigned to that right has not been duly ascertained. Once the
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final decree quantifies the right, the United States wll have a
property interest in the use of a specified anount of water.

The federal court’s order referring to “relinqui shnent” and
“di sposal of property” foretells that it will be engaging in a
gquantification inquiry proper to the MCarran Anendnent
proceedings. Wth all due respect, the |ine between the
Adm ni strative Procedure Act issues and the McCarran issues, in
light of plaintiffs’ allegations and prayers for relief, is
illusory.

The water court, not the United States District Court, is
in the preferred position—according to explicit congressional
policy—+to exam ne the factual basis underlying the United
States’ notion to anend and adm nistration agreenent. The
litigation before the federal court clearly is only a piece of a
conplex interrelated puzzle of the type Congress envisioned in
adopting the McCarran Anendnent for state court determ nation of
rights to the use of water fromthe sane stream system

Third, the |law favors settlenents in these conpl ex
proceedi ngs by state and federal parties owning rights to waters
of the same stream Across the United States, conplex stream
adj udi cations are underway to determ ne federal and state-|aw
based clainms of federal, state, and | ocal governnental agencies
and private parties. For exanple, Idaho’'s Snake Ri ver

adj udi cation addresses 185,000 clainms for water rights. See
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John E. Thorson, “State Watershed Adjudications: Approaches and

Alternatives,” in 42 Rocky M. Mn. L. Inst. § 22.05(3) (1996).

Settl enment and accommodation of nultiple interests can
often pronote both environnental and water user interests. The
setting of quantification anounts in an inplied reserved water
rights case is not an exact science. Expensive and conflicting
expert testinony is often necessary. The |egal standard
operable at trial allows quantification of only the m ni num
anount of water necessary to carry out the purposes of the

federal reservation. See Gty and County of Denver |, 656 P.2d

at 20. “Each time this Court has applied the ‘inplied-
reservation-of -water doctrine,’” it has carefully exam ned both
the asserted water right and the specific purposes for which the
| and was reserved, and concluded that w thout the water the
purposes of the reservation would be entirely defeated.” New
Mexi co, 438 U.S. at 700.

Al'l of these considerations, together with the uncertainty
and expense of prolonged |itigation, pronpote settlenment. *“The
successful conpletion of reserved water rights settlements is
probably the brightest achi evenent associated with western
stream adjudication. . . . The sentinent is strong that these
settlenments encourage | ocal cooperation, develop nore |asting

and satisfactory solutions, and avoid the expense and conflict
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of litigation.” Thorson, “State Witershed Adjudi cations:
Approaches and Alternatives” 8§ 22.06(6) at 22-47.

Fourth, | believe the majority, in upholding the water
court’s stay order, underenphasizes the harmto the state of
Col orado and its water users, and overenphasi zes the harmto the
plaintiffs. 1In the context of the McCarran Amendnent, a high
degree of deference to the water court is not warranted when the
effect of the stay is an unascertai nable delay in managi ng and
conpleting the adjudication. There can be no finality until the
water court finally determ nes the quantification and
adm nistration i ssues, and we and the United States Suprene
Court have had the opportunity to hear any resulting appeals.
Wth the stay order in effect, the water court apparently cannot
proceed until the federal piece of litigation is concluded, and
the bul k of water rights holders on the Gunnison R ver remain
insecure in the viability of their uses.

.

In consideration of the strong congressional policy
expressed in the McCarran Amendnent, | conclude that the water
court abused its discretion in granting the stay in this case.
We shoul d be ordering the water court to proceed with
determ nation of all matters involving the quantification and
adm ni stration of the Black Canyon of the Gunnison inplied

reserved water right.
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| am authorized to state that JUSTICE KOURLIS joins in this

di ssent.
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