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| NTRODUCTI ON

In this case, we review the decision of the District Court,
Water Division (“water court”), awarding the respondent Cty of
Bl ack Hawk a conditional water storage right in Chase Qulch
Reservoir. W affirm

An applicant seeks a conditional water right to preserve a
place in Colorado’s water priority system and after such a
right is recognized, the applicant nust denonstrate in diligence
proceedi ngs that steps are being taken to bring waters covered
by the right to beneficial use. According to the “can and wll”
statute, 8 37-92-305(9)(b), 10 C R S. (2003), an applicant for a
condi tional water storage right nust show that the waters can
and wi Il be stored and beneficially used and that the project
can and will be conpleted with diligence and within a reasonable
time. We have held that in determ ning whether an applicant has
satisfied the can and wll statute, the water court should
consi der whet her the applicant has access, or the legal neans to
gain access, to the necessary property and whet her the project
is technically feasible.

Petitioner Central City argues that the water court’s
finding that Black Hawk satisfied the can and will statute was
erroneous for two reasons: first, because Bl ack Hawk di d not
establish a present right to access Chase @l ch Reservoir; and

second, because Bl ack Hawk did not show at trial that an
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enl argenent of the existing reservoir is technically feasible.
In addition, Central City argues that the water court erred in
failing to require Black Hawk to amend and republish its
application for a conditional storage right in the reservoir in
I'ight of a discrepancy between the location listed in Bl ack
Hawk’ s application and the intended, downstream | ocation of the
dam enl argenent. W disagree and affirmthe water court’s
rulings.

This Court defers to the water court’s factual findings
unl ess those findings are not supported by the record. Trial
evi dence established that a resolution passed by Central Cty
denyi ng Bl ack Hawk access to the property underlying Bl ack
Hawk’ s conditional water storage right did not constitute a
final denial of access. The water court was satisfied that
Bl ack Hawk was proposing to enlarge the existing reservoir and
that Bl ack Hawk’ s proposed enl argenment was technically feasible.
Thus, we conclude that the water court did not err in finding
that Bl ack Hawk satisfied the requirenents of the can and w ||
statute.

Further, we hold that the water court did not err when it
concl uded that the discrepancy between the | ocation of the
reservoir in Black Hawk’ s application and the intended,
downstream | ocati on of the reservoir enlargenment was

“immaterial” and did not require anmendnent or republication of
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Black Hawk’s initial application. In water proceedings, the
reasonabl eness of notice to interested parties is determ ned by
an inquiry standard. According to our precedent, neither the
applicable notice provisions nor the can and wll statute itself
require an application for a conditional water decree to contain
the I evel of detail necessary for the water project to be
carried out imedi ately upon the grant of such a decree. 1In
this case, Black Hawk’ s application provided interested parties
with the appropriate inquiry notice of the nature of its
proposed conditional water storage right in Chase Gulch
Reservoir. |In addition, because the parties consented to try
the issue of the reservoir enlargenent at the intended,
downstreamsite, the trial court was correct in not requiring

Bl ack Hawk to anend its initial application. Republication was
not necessary because the trial record reveals that no party
wll be injured by this discrepancy.

Accordingly, we affirmthe decision of the water court and
return the case to that court for further proceedi ngs consi stent
with this opinion.

FACTS AND PROCEEDI NGS BELOW

Bl ack Hawk and Central Cty are Col orado municipalities

that |ie adjacent to each other in the nountains of Gl pin

County. Both towns inhabit the sane valley in the South Platte



Ri ver Basin, and both rely on water from Chase Gul ch, which
flows into Chase Gulch Reservoir.

At present, Chase Qulch Reservoir has a storage capacity of
602 acre-feet of water. Central Cty owns the property
underlying the reservoir, and it currently has 580 acre-feet of
conditional water storage rights in the reservoir. Central Cty
has proposed to enlarge the reservoir to hold 1,117 acre-feet of
water. Additionally, Central City has perforned geol ogical
tests on the reservoir suggesting that it could be expanded to a
capacity of 1,117 acre-feet.?

In 1992, Black Hawk filed an application for, anong ot her
things, a 600 acre-feet conditional water storage right in Chase
@Qul ch Reservoir pursuant to the Water Right Determ nation and
Adm ni stration Act, 8§ 37-92-101, 10 C R S. (2003). Although
several parties initially opposed Bl ack Hawk’ s application, al
but Central Gty settled with Black Hawk, |eaving Central Gty

as the only objector at trial.

! Central CGity’s conditional storage decree is senior in priority
to Black Hawk’ s conditional storage decree. Based on priority,
Central Gty has the better right to use the capacity of the
Chase Gulch storage site. However, Black Hawk’s conditi onal

st orage decree coul d becone operative if Central Cty does not
place all of its conditionally decreed water to beneficial use.
The can and will test, as to water avail able for appropriation,
does not consider conditional rights but only absol ute water
rights perfected by application to beneficial use. Bd. of
County Conmirs of Arapahoe County v. United States, 891 P.2d
952, 962 (Colo. 1995).




Black Hawk’s filing mrrored a 1991 filing by Central Cty
for a conditional water storage right in Chase @Gl ch Reservoir.
However, Black Hawk’s filing did not track an amendnent to
Central City's application that noved the proposed reservoir
downstream Central Gty had filed the anendnent to its initial
application after perform ng geol ogical tests that reveal ed
problenms with the upstreamsite.

Ni ne days before trial, Central Cty's city council passed
a resolution stating, “Central will not enter agreenments to
allow third parties to use real estate interests to construct
ot her water projects not filed for adjudication by Central.”
Central Gty argued that this resolution precluded Bl ack Hawk
from gai ning access to the property underlying its proposed
conditional water storage right. The mayor of Central Cty
testified that the attorney representing the city in this water
di spute agai nst Bl ack Hawk “requested that we pass a resolution
fromthe city council that was stating that, you know, we in
effect, needed all of our water rights.” On cross-exam nation,
the mayor admtted that this resolution may not bind future city
counci | s.

At trial, Central Gty s expert testified that Chase CGul ch
Reservoir could be enlarged to accommbdate 1,117 acre-feet of
wat er storage capacity. However, Bl ack Hawk proposed to enl arge

the reservoir by 600 acre-feet of storage capacity, which would
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bring the total storage capacity of the reservoir from®602 to
1,202 acre-feet, sonme eighty-five acre-feet larger than the
reservoir capacity that Central Gty s expert testified was
technically feasible.? In response, Black Hawk’'s expert, who
relied in part on Central City' s evidence of technical
feasibility, testified that the proposed enl argenent of the
reservoir by 600 acre-feet would be technically feasible.
Central CGty's counsel, along with the experts for both
Bl ack Hawk and Central City, repeatedly referred to Black Hawk’s
pl an to accommobdate its proposed conditional storage right in
Chase Gul ch Reservoir as an enlargenment of the existing
reservoir. \Wien cross-exam ning Bl ack Hawk’ s expert, Central
City’s counsel referred to Black Hawk’s plan using the phrases
the “Chase Gulch Reservoir enlargenent” and the “proposed Bl ack
Hawk enl argenent of Chase @ulch Reservoir.” Central City's
counsel asked Bl ack Hawk’ s expert: “Have you done any technical
work to determ ne whether or not Black Hawk’ s proposed

enl argenment of Chase Gulch Reservoir is technically feasible?”

2In the direct exam nation of Central City’'s expert, Central
Cty' s counsel asked whether Black Hawk woul d be able to enl arge
the 1,117 acre-feet capacity reservoir that Central Gty had

pl anned by an additional 600 acre-feet of capacity, for a total
capacity of 1,717 acre-feet. However, the testinony of both
Central Gty s and Black Hawk’s experts at trial indicated that
Bl ack Hawk was proposing to enlarge only the existing reservoir,
which would result in a total capacity of 1,202 acre-feet.
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Central Gty s counsel then asked: “So what woul d Bl ack Hawk
propose to build [at Chase Gulch Reservoir]?” The expert
answered: “It would be an enlargenent, . . . and we agree to the
technical feasibility of enlarging the reservoir and -- | nean,
it’s feasible to enlarge that reservoir. Central Cty has a
simlar plan, as | recall.” Central Gty s counsel |ater asked:
“I's it your opinion that it's technically feasible to enl arge
the reservoir an additional 600 acre-feet?” Black Hawk’s expert
responded: “Beyond its current capacity, approximately 600 acre-
feet.”

At the close of Black Hawk’'s case, Central G ty’s counsel
moved for dism ssal, arguing, “[T]here is absolutely no reason
to believe that Bl ack Hawk could get the | and necessary to build
any enlargenent there.” The water court rejected Central City's
notion, stating, “I conclude that the fact that there is a
reservoir already there is sone evidence that it can be
enl arged.”

Later in the trial, Central Gty s counsel asked his own
expert, “What does Bl ack Hawk propose to do [wth the Chase
@Qul ch Reservoir clainm?” The expert answered: “M understandi ng
is that they propose to enlarge the existing reservoir that’'s
there.”

The water court entered a decree awarding the Cty of Black

Hawk, anmong other things, a 600 acre-feet conditional water



storage right in Chase Gulch Reservoir. The water court found
that Bl ack Hawk’ s proposed appropriation was not specul ative and
that Bl ack Hawk satisfied the requirenents of the can and w ||
statute. The water court reasoned that Bl ack Hawk had satisfied
its burden of proving it could gain access to the reservoir
ei t her through consent or through its condemati on powers. The
court stated: “As the needs of Central Gty and the conposition
of the Gty Council change, so may the Cty’'s policy with
respect to the use of the Chase Gulch Reservoir site by other
parties.”

The water court also found that Black Hawk’ s proposed
enl argenment of Chase Gul ch Reservoir was technically feasible.
It considered the expert testinony, including the evidence
presented by Bl ack Hawk’ s expert, in addition to the existence
of the current storage capacity of Chase Gulch Reservoir, as
evidence that the reservoir could be enlarged. |In a subsequent
order, the water court reiterated that the enl argenent was
technically feasible. Acknow edging that Central Cty had
presented evidence that the enlargenment would be “technically
chal I enging and financially burdensone,” the court concl uded
t hat Bl ack Hawk possessed sufficient resources to address
techni cal chall enges and contingencies in the proposed

enl ar genment .
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Ni ne nonths after trial, Central Cty filed a notion to
reconsi der the water court’s order granting Bl ack Hawk
condi tional water storage rights in Chase Gulch Reservoir. In
this nmotion Central Gty admtted that the |ocation of the
proposed conditional water storage right listed in Black Hawk’s
application was “well within the existing high water |ine” of
Chase Qul ch Reservoir® but stated that it was in a different
quarter section and 670 feet upstreamfromthe damfor the
existing reservoir. As aresult, Central Cty clained that a
di screpancy exists between the |ocation listed in Black Hawk’s
application and in the intended, downstreamsite of the dam

enl argenent . 4

® The relevant portion of Central City’ s notion to reconsider
stated the foll ow ng:

Construction of [Black Hawk’s project] at the location

claimed in the applications . . . would require
building a damin the mddle of the existing Chase
@Qul ch Reservoir owned by Central [City]. . . . The

dam site clainmed [by Black Hawk] in the application
and proposed decree in this [case] is in a different
quarter section and approximately 670 feet upstream of
the existing [reservoir], but is well within the

exi sting high water Iine of [the reservoir].

“Inits notion to reconsider the water court’s order, Central
Cty did not argue that Bl ack Hawk should be required to anend
and republish its initial application. This argunent was nmade
for the first time on appeal. Instead, Central Cty asserted
that the site discrepancy made Bl ack Hawk’ s proposed water
storage right technically infeasible because it “would require
building a damin the mddle of the existing Chase QGul ch
Reservoir.” In denying Central Cty’s notion to reconsider, the
water court stated that Black Hawk woul d have been entitled to
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The water court denied this notion. It ruled that Central
City failed to raise the issue of the discrepancy at trial, and
it refused to admt new evidence based on this allegation. The
wat er court concluded that the discrepancy was “immaterial.”
Accordingly, the water court’s decree reflected the | ocation of
the reservoir listed in Black Hawk’s initial application rather
than the intended, downstream | ocation of the existing dam

Central Gty now appeals, arguing that the water court
erred in finding that Black Hawk satisfied the requirenents of
the can and will statute and that the discrepancy between the
| ocation listed in Black Hawk’s initial application and the

i ntended, downstream dam enl argenment was i mmaterial .®

relati on back of an anmendnent reflecting the intended dam
| ocati on.

® The petitioners raise the following three issues in this
appeal :

1) Whet her the water court erred in its application
of the “can and will” test when it granted to
applicant, a honme rule city, a conditional water
storage right, where the applicant city nust “wait
and see” whether it can gain access to the necessary
| and t hrough future condemati on or negoti ations
wi th the | andowner, which | andowner is another hone
rule city that has constructed its own reservoir on
said land to supply water to its water service area
and has expressly denied use of the |and.

2) Whet her the water court erred in its application
of the “can and will” test when it granted applicant
a conditional water storage right, when the
applicant presented no evidence of technical
feasibility of the required construction at the
decreed site and objector presented site-specific

12



ANALYSI S
The “Can and WII1” Statute

Central Gty challenges the water court’s findings
regardi ng Bl ack Hawk’s ability to satisfy the can and wl|
statute with respect to its conditional water storage right at
Chase @Gulch Reservoir. Central Gty argues that Black Hawk did
not satisfy the requirenents of the can and will statute because
it did not prove that it had access to the property underlying
the di sputed water storage right and because it did not
i ntroduce sufficient evidence to prove that the proposed
enl argement of the reservoir was technically feasible.

Initially, we note that our standard of review requires us
to accept the water court’s factual findings on appeal “unless
they are so clearly erroneous as to find no support in the

record.” In re Gbbs, 856 P.2d 798, 801 (Col o. 1993).

evi dence that the water project upon which the
conditional right is to be based is technically
i nf easi bl e.

3) Whet her the water court erred by granting a
condi tional water storage right w thout requiring
the applicant to anmend its application pursuant to
Uni form Local Rules for Al State Water Court
Divisions, Rule 4(b)(1) and (b)(3), where the
application clainmed a free-standing reservoir at an
upstream | ocation and the water court found that the
applicant intended to build an enlargenent of an
existing reservoir |ocated approximately 670 feet
downstreamin a different quarter-quarter section
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A conditional water right preserves an applicant’s position
in Colorado’'s water priority systemwhile the applicant takes
the necessary steps -- such as satisfying applicable financing,
engi neering, regulatory, and access requirenents -- to put the

subject waters to beneficial use. See Dallas Creek Water Co. v.

Huey, 933 P.2d 27, 35 (Colo. 1997). After a conditional water
ri ght has been awarded, the water court nonitors the applicant’s
progress in pursuing these steps through diligence proceedi ngs
by eval uating whether that right is being devel oped in a manner
calculated to result in placing the subject waters to the
beneficial use contenplated in the conditional decree. 1d. at
36.

Pursuant to the can and will statute, an applicant may not
be awarded a conditional water storage right unless it can be
shown that the waters can and will be stored and beneficially
used and that the project can and will be conpleted with
diligence and within a reasonable tine:

No claimfor a conditional water right may be

recogni zed or a decree therefor granted except to the

extent that it is established that the waters can and

w Il be diverted, stored, or otherw se captured,

possessed, and controlled and will be beneficially

used and that the project can and wll be conpleted

with diligence and within a reasonable tine.

§ 37-92-305(9) (b).

In Gty of Thornton v. Bijou Irrigation Co., we stated that

the can and will statute requires “an applicant for a
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conditional water right decree to establish that there is a
substantial probability that within a reasonable tine the
facilities necessary to effect the appropriation can and will be
conpleted with diligence.” 926 P.2d 1, 42-43 (Colo. 1996)

(quoting Bd. of County Conmmirs of Arapahoe County v. United

States, 891 P.2d at 961 (Colo. 1995)). Neverthel ess, we

recogni zed in that case that “[p]roof of such a substanti al
probability” necessarily involves “inperfect predictions of
future events and conditions.”® 1d. at 43. Accordingly, we
concluded that “the ‘can and will’ requirenment should not be
applied rigidly to prevent beneficial uses where an applicant
otherw se satisfies the | egal standard of establishing a
nonspecul ative intent to appropriate for a beneficial use.” Id.

The Water Court Did Not Err in Finding that Black Hawk Satisfied
the Can and WIIl Statute Regardi ng Access to the Reservoir

Central Gty argues that the water court erred in finding

that Bl ack Hawk coul d obtain access to Chase Gulch Reservoir.

® As is the case here, Bijou involved, in part, a nunicipality’s
application for conditional water rights. In Bijou, it was
undi sputed that a nunber of contingencies had not been resol ved
with respect to Thornton’s application for conditional water

rights, “including the future acquisition of additional
repl acenent supplies, storage capacity, and contracts wi th other
wat er users.” 926 P.2d at 43. Despite the existence of these

contingenci es, which were outside of Thornton’s control, we
approved the water court’s finding that Thornton had satisfied
the requirenments of the can and will statute and its decree of
conditional water rights in favor of Thornton. Id. at 42-46.
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We have stated that “[t] he ownership of and an applicant’s right
of access to a reservoir site are appropriate elenents to be
considered in the determ nation of whether a storage project

will be completed.” FW5 Land & Cattle Co. v. State Div. of

Wldlife, 795 P.2d 837, 840 (Colo. 1990). W later described a
party’s “present right and prospective ability” to access water
storage facilities as a “relevant” but “not necessarily
determ native” elenent of the applicant’s proof. Bijou
Irrigation, 926 P.2d at 43 (citing G bbs, 856 P.2d at 802-03).
Thus, whether an applicant may access property underlying a
proposed conditional water storage right is one factor a court
shoul d consi der in deciding whether an application for a
condi tional water storage right neets the can and wll test.
However, a party’ s present right and prospective ability to
access the property are not conclusive in determ ning whether
the can and will test has been net.
Central Gty argues that this Court’s decisions in West Elk

Ranch, L.L.C. v. United States, 65 P.3d 479, 481-83 (Col o.

2002), and in FWs require us to reverse the water court’s
finding regarding Bl ack Hawk’s access to the reservoir. |In each
of those cases, the applicants were private entities that were
deni ed governnental authorization to access property underlying
a proposed conditional water right. Central Gty argues that

because it passed a resolution declaring its intent not to enter
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into agreenments with third parties seeking to use its property
to construct water storage facilities, its resolution has the
sane effect of denying access to property as the governnent al
deni al s of authorization in Wst Elk and FW5. W di sagree.

I n describing our holdings in Wst Elk and FW5, we have
enphasi zed that the governnental denials of access to property

in both of those cases were final. 1In re Vought, 76 P.3d 906,

914 (Colo. 2003) (“In the cases where we found that the can and
will requirement was not satisfied, . . . the denial was
final.”).

In West Elk, this Court affirnmed the water court’s grant of
summary judgnent in favor of the United States Forest Service
where it was undi sputed that the Forest Service had issued a
final denial to West Elk, which was seeking access to Forest
Service | ands underlying its proposed water diversion and
collection system 65 P.3d at 480. In that case, West Elk
acknow edged that its application for a conditional water right
woul d require Forest Service approval, and it filed an
application with the Forest Service to gain access to Forest
Service lands. Citing concerns over the environnmental inpact of
t he proposed system a Forest Service D strict Ranger denied
West Elk’s application. After allow ng West Elk to provide
additional information and ask for reconsideration of the

denial, the District Ranger again denied the application. West
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El k then chal |l enged the denial before a Forest Service

Supervi sor, who issued a final denial of West Elk's application.
West Elk did not seek judicial review of the Forest Service's
final denial. Because West Elk’s application for a conditional
wat er right depended on its obtaining perm ssion fromthe Forest
Service to access federal |ands, and because that perm ssion was
denied by the Forest Service and the denial becane final as a
matter of law, the water court denied West Elk’s application.
Id.

Simlarly, in FW5 this Court affirmed the water court’s
grant of summary judgnent in favor of the Col orado Division of
Wldlife where the D vision denied FWs access to state | ands.
795 P.2d 837. In opposing FWS' s application for conditional
wat er storage rights, the Division “filed affidavits in support
of its motion for summary judgnent that stated that FWS did not
have perm ssion to use the state | ands underlying the reservoir
to increase the effective storage capacity of the | akes and

woul d not receive such permssion in the future.” 1d. at 840

(enphasi s added). Based on the affidavits, the water court
found that FW5 did not have “permi ssion to use the state | ands
for expanded storage purposes.” |1d. at 8309.

Unli ke West Elk and FW5, this case does not involve a final
deni al of access to state or federal property. Here, even

t hough Bl ack Hawk’s claimfor a conditional water right in Chase
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@Qul ch Reservoir had been filed a decade before, Central City
waited until nine days before trial to pass a nonbinding
resolution stating that it would not enter into agreenents with
third parties seeking to use its property interests to construct
wat er projects. The resolution was general in nature and
referred to neither Black Hawk nor Chase CGulch Reservoir. The
mayor of Central Cty admtted that the resolution may not bind
future city councils. In light of this testinony, the water
court found that Black Hawk satisfied the access to property

el ement of the can and will test.

After review ng the evidence presented at trial, we hold
that the water court did not err in finding that Bl ack Hawk
adequately satisfied the access to property requirenent of the
can and will statute. The court’s finding was not “so clearly
erroneous as to find no support in the record.” GG bbs, 856 P.2d
at 801. W base this holding on the fact that |ack of current
access to property is not typically dispositive of whether the
can and will test is satisfied, and on the water court’s finding
that Bl ack Hawk had satisfied all of the other requirenments of
the can and will statute. |In addition, our holding relies upon

a recognition that the can and wll statute should not be
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rigidly applied in cases not involving specul ation’ and that the
exi stence of contingencies in a water application does not
prevent the can and will test from being satisfied.

Central Gty also argues that because of its nonbinding
resol uti on denyi ng Bl ack Hawk access to the reservoir, Black
Hawk’ s only potential right of access is through condemmation of
Central City's property. Because we hold that the water court
did not err in finding that Bl ack Hawk presented adequate
evi dence regardi ng access to satisfy the can and will statute,
we do not decide the issue of whether Black Hawk coul d condemn
Central Gty s property.

The Water Court’s Finding that Bl ack Hawk’s Proposed Enl ar genent
of the Reservoir Was Technically Feasi ble WAs Not Erroneous

Next, Central City argues that the water court erred in
finding that Black Hawk introduced sufficient evidence show ng
t hat enl argenent of the reservoir is technically feasible.

This Court has regarded technical feasibility as an
appropriate factor for the water court to consider in
determ ni ng whet her an applicant for a conditional water right
has satisfied the requirenents of the can and will statute. See

Mun. Subdist., N Colo. Water Conservancy Dist. v. OXY USA,

"In this appeal, Central City does not challenge the water
court’s finding that Black Hawk’s proposed appropriation is not
specul ati ve.
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Inc., 990 P.2d 701, 708 (Colo. 1999).

Central Gty s expert testified that the Chase CGul ch
Reservoir could be enlarged to accommbdate 1,117 acre-feet of
wat er storage capacity, which is eighty-eight acre-feet |ess
capacity than Bl ack Hawk’s proposed enlargenent. Central Cty’'s
expert explained that Bl ack Hawk’ s proposed enl argenent woul d be
technically challenging and financially burdensone. In
response, Black Hawk’ s expert testified that the proposed
enl argenent of the reservoir by approximately 600 acre-feet
woul d be technically feasible.

After reviewing the water court’s ruling and the evidence
presented regarding technical feasibility, we affirmthe water
court’s finding that Black Hawk had presented sufficient
evi dence of technical feasibility to satisfy the requirenents of
the can and will statute. Qur review of the record reveals that
this finding by the water court is adequately supported by the
evi dence presented.

The Water Court Did Not Err in Finding that the Site D screpancy
Was | mmateri al

Central Gty makes three argunents that the water court
erred in ruling that the di screpancy between the |location |isted
in Black Hawk’s initial application and the intended, downstream
site of the damenlargenent was immaterial. First, Central Cty

argues that Black Hawk failed to satisfy the notice requirenents
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governi ng water proceedings. Second, Central Cty contends that

this Court’s decision in Danielson v. Jones, 698 P.2d 240 (Col o.

1985), precluded the parties fromtrying the issue of the
proposed enl argenent at the intended, downstream site by consent
pursuant to Colorado Rule of Civil Procedure Rule 15(b). Third,
Central Gty argues that the water court erred by not requiring
Bl ack Hawk to republish its application in light of the

di screpancy between the water storage location listed in Black
Hawk’ s application and the intended, downstream /| ocation of the
dam enl argement. We di sagree with each of these arguments.?

We turn first to the issue of whether Black Hawk’s
application provided notice to interested parties of the nature
of its proposed conditional water storage right in Chase Gl ch
Reservoir. \Whether an application for water rights provides
adequate notice to interested parties depends on the facts and

circunstances of a given case. See U osed Basin Landowner’s

Ass’'n v. R o Grande Water Conservation Dist., 734 P.2d 627, 633

(Colo. 1987). In water proceedi ngs, we determ ne what

8 Additionally, we note that Central City nakes these argunents
for the first time on appeal. In its notion to reconsider,
Central Gty contended only that the site discrepancy made Bl ack
Hawk’ s proposed water storage right technically infeasible.
However, we address these argunments because the order denying
Central Gty s notion to reconsider stated that Bl ack Hawk woul d
have been entitled to relation back of an amendnent reflecting

t he i ntended dam | ocati on.
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constitutes reasonable notice to interested parties based on an
inquiry standard -- i.e., "whether the notice is sufficient to
reveal to potential parties the nature of the claimbeing nade,
so that such parties can determ ne whether to conduct further

inquiry into the full extent of those clains so a determ nation
can be made whether to participate in the proceedings.” Inre

Water Rights of Col unbine Assocs., 993 P.2d 483, 489-90 (Col o.

2000). In cases where notice was inadequate, the applicants’
filings were “characterized by the conpl ete absence of materi al
information concerning the disputed water rights.” Bijou
Irrigation, 926 P.2d at 26. Therefore, if an application for a
water right provides notice that a claimmay be subject to

di spute, then interested parties nust be diligent in
investigating that claim |d. at 25.

According to our precedent, neither the applicable notice
provi sions nor the can and will statute itself requires an
application for a conditional water decree to contain the |evel
of detail necessary for the water project to be carried out

i mredi ately upon the granting of such a decree. See Dall as

Creek, 933 P.2d at 35-36. For exanple, an applicant proposing
to build a water project often waits to proceed with the
detailed testing, design, and permtting necessary to determ ne
the precise location and configuration of water structures until

receiving a conditional decree. Simlarly, when an applicant
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proposes to build or construct a reservoir, parties that object
to the proposal at the conditional decree stage often agree to
drop their objections or participate in the project at a |later
stage. Recognizing the nature of this process and the

i nportance of water storage in Col orado, the General Assenbly
recently directed that “[s]tate agencies shall, to the nmaxi mum
extent practicable, cooperate with persons desiring to acquire
real property for water storage structures.” Ch. 189, sec. 3, 8
37-87-101(1)(b), 2003 Colo. Sess. Laws 1367, 1368.

In this case, Black Hawk’ s application provided interested
parties with notice of its claimfor a conditional water storage
right in Chase Gulch Reservoir. Both the initial application
and the water court’s decree included “Chase Gulch Reservoir” in
the nane of the reservoir. Central Cty stated in its notion to
reconsi der that the reservoir location listed in Black Hawk’s
application was “well within the high water line” of the
existing reservoir. This description provided notice to
interested parties that the proposed enl argenent was to occur at
the reservoir site. Thus, Black Hawk’s application provided
sufficient notice to interested parties about the nature of its
claim so that such parties could inquire further into the claim
and deci de whether to participate in the proceedings. Unlike
those cases in which notice to interested parties was

i nadequate, Bl ack Hawk’ s application was not characterized by a
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conpl ete absence of material information concerning its proposed
condi tional water storage right.

In ruling on this issue, the water court stated that
Central City failed to raise the site discrepancy issue in a
tinmely manner because it did so nine nonths after trial. The
wat er court also noted that the parties at trial understood the
| ocation of the proposed enlargenent by their testinony and
conduct at trial. The court recited portions of the expert
testinmony presented and the statenents of Central City’'s counsel
establishing that Bl ack Hawk was proposing to enlarge the Chase
@ul ch Reservoir. Accordingly, it found that the site
di screpancy was “immaterial,” and it did not require Black Hawk
to amend or republish its initial application. W agree and
affirmthe water court’s reasoning that the discrepancy between
the application and the proposed project was i material and,

t hus, required neither anmendnent nor republication of Bl ack
Hawk’ s appl i cati on.

Turning next to whether the issue of the dam enl argenent at
the downstreamsite was tried by consent of the parties, we
conclude that the water court was correct in not requiring Bl ack
Hawk to anend its initial application. According to Rule 15(b)
of the Colorado Rules of Cvil Procedure, a party need not anend
its pleadings to conformto the evidence presented at trial

“[w hen issues not raised by the pleadings are tried by express
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or inplied consent of the parties.”® Contrary to Central City’s

contention, we do not read our decision in Danielson v. Jones to

mean that in every case the application of Rule 15(b) w |
conflict wwth statutory notice requirenents for water

proceedi ngs. I n Danielson, we stated in a footnote that an
applicant for a proposed water right for his fish ponds coul d
not avail hinmself of Rule 15(b) because his initial application
did not include the proposed right and thereby failed to conply
with the notice requirenents of the relevant water statutes.
698 P.2d at 244 n.5. However, in light of our cases hol ding
that inquiry notice is the proper standard for determ ning

whet her interested parties have received notice in water

0

proceedi ngs, *° we concl ude that a change to an application for

water rights may be tried by the parties to a water court

® The Col orado Rules of Civil Procedure apply in water court
proceedi ngs unl ess they are inconsistent with the provisions of
wat er statutes and rules. C R CP. 81(a). Rule 15 allows a
party to anmend its pleadings to conformto the evidence
presented at trial. However, Rule 15(b) states, “Wen issues
not raised by the pleadings are tried by express or inplied
consent of the parties, they shall be treated in all respects as
if they had been raised in the pleadings.” C R C P. 15(b).

Rul e 15(b) proceeds to explain that a party may nove the court
to anend the pleadings to conformto the evidence “at any tine,”
but that a “failure so to anend does not affect the result of
the trial of these issues.” 1d.

10 Col unbi ne Assocs., 993 P.2d at 489-90; Bijou Irrigation, 926
P.2d at 25-26; Mnaghan Farns, Inc. v. Cty & County of Denver,
807 P.2d 9, 17 (Colo. 1991); d osed Basin Landowners Ass’'n, 734
P.2d 627, 635.
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proceedi ng by express or inplied consent pursuant to Rule 15(b)
where interested parties receive sufficient notice to reveal the
nature of the proposed claim so that such parties can determ ne
whether to inquire further into such clainms and whether to
participate in the proceedings.

The record | eaves no doubt that Central Cty and Bl ack Hawk
consented to try the issue of the reservoir enlargenent at the
downstream site pursuant to Rule 15(b). Because of this fact,
coupled with our holding that Black Hawk’s application provided
interested parties with inquiry notice of their proposed
enl argenent of the reservoir, the water court was correct in not
requiring Black Hawk to anmend its application.

Lastly, Central Gty argues that the water court erred in
not requiring Black Hawk to republish its initial application
because the water court’s procedural rules require an
application for a conditional water storage right to be
republ i shed when there is a change of over 200 feet in structure
| ocation, or when a structure is noved to a different quarter
section. State Water . Div. Unif. Local R 4(b). However,
the water court’s procedural rules also state that an
application for water rights need not be republished “[u] pon a
show ng that no person will be injured.” State Water C. D v.
Unif. Local R 4(c). As aresult of Central Cty s failure to

raise the issue of the site discrepancy until nine nonths after
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trial, the water court declined to admt new evidence regarding
t he amount of the discrepancy.

Accordingly, there exists no basis in the record, other
than Central Gty s bare allegation, to conclude that the site
di screpancy requires republication. Mreover, because we
concl uded that Black Hawk’s application provided notice to
interested parties about the nature of its proposed conditional
storage right, and because the water court found that the site
di screpancy was “immaterial,” we hold that the water court was
correct in not requiring Black Hawk’s application to be
republ i shed. !

Concl usi on

For the reasons stated above, we affirmthe decision of the

water court and return the case to that court for further

proceedi ngs consistent with this opinion.

11 Because Central City argues for the first time on appeal that
the water court erred by not requiring Black Hawk to anmend and
republish its initial application, the water court did not nake
particul ari zed findi ngs regardi ng whet her any parties would be
injured by the site discrepancy. However, after review ng the
record inits entirety, and considering Central Cty' s failure
to raise the issue until this appeal, we are satisfied that the
water court’s finding that the site discrepancy was “immterial”
satisfies the inquiry under Rule 4(c) as to whether any parties
woul d be injured.
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