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The Col orado Suprene Court reviews a water court’s award of
attorney fees, costs and noratory interest to the Gty of
Gol den. Because the suprene court is evenly divided, the water
court’s judgnent that a judicial estoppel claimwas
substantially groundl ess and warranted an award of attorney fees
is affirmed by operation of law. The suprene court reviews the
wat er court’s determ nation and the anmount of the attorney fees
and affirnms the award. The suprene court also affirns the water
court’s decision that Golden was the prevailing party and
affirnms the award of costs to Gol den and agai nst the private
[itigants.

However, the suprene court reverses the water court’s award
of costs against the political subdivisions of the state. The
suprenme court holds that a “substantive |egislative” provision

tantanmount to an express provision indicating specific and clear
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| egislative intent to permt costs against the state is a
prerequisite for such an award. The suprene court concl udes
that the provision authorizing costs in actions for declaratory
judgnents is too general to support the award.

The suprene court also reverses the water court’s award of
noratory interest on fees and costs because, under the facts

here, they were not awarded in the nature of danages
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We review this water rights dispute involving an all eged

expansion of use for the third time. See Farners Hi gh Line

Canal & Reservoir Co. v. Cty of Golden, 975 P.2d 189 (Col o.

1999) (hereinafter “FHL 1"); Farmers Reservoir & Irrigation Co.

v. City of CGolden, 44 P.3d 241 (Colo. 2002) (hereinafter “FHL

I1”). W here consider the water court’s award of attorney
fees, costs, and noratory interest to Appellee, the City of
ol den (“CGol den”) and agai nst Appellants, Farnmers Reservoir and
Irrigation Conpany, The Church Ditch Conpany, Farnmers’ Hi gh Line
Canal and Reservoir Conpany, the City of Westmnster, the Gty
of Thornton, the Gty of Northglenn, and the Gty of Arvada.?!
The judgnent of the water court that Appellants’ judicial
estoppel claimwas groundl ess and that Golden is entitled to
attorney fees is affirnmed. By operation of C AR 35(e), where
the Col orado Suprenme Court is equally divided, the judgnent of
the lower court is affirmed w thout opinion. W address the
remai ni ng i ssues raised on appeal in this opinion. W affirm
the anobunt of the attorney fees awarded. W also affirm both
the water court’s award of costs to Golden as the prevailing
party and the amount of the award. W reverse, however, the

water court’s award of costs agai nst the municipal appellants,

the cities of Westm nster, Thornton, Northglenn and Arvada,

! The Consolidated Mitual Water Conpany (“Con Mutual”), a
plaintiff below, is not a party to this appeal. FHL I, 975 P. 2d
at 193 n. 1.



because such an award | acked statutory authorization. W
neverthel ess note that the cost award was authorized agai nst the
private litigants. W also reverse the water court’s award of
noratory interest on the fees and costs because the awards were
in the nature of costs, not danages.
| . Facts and Proceedi ngs
A. Background

We first provide a cursory review of the decrees governing
Gol den’s and Con Miutual’s interests in the disputed water right,
Clear Creek Priority 12 (“Priority 12”). For further
background, see FHL | and FHL ||

1. The 1960s Decrees and the Consolidated Mutual Decree

Two 1960s decrees govern Golden’'s present interest in
Priority 12. The first (“1961 decree”) expressly permts Col den
to divert a maxi mum annual flow of 2.86 cubic feet per second
(c.f.s.)? for municipal use. The 1961 decree contains no stated
acre-feet,® or volunetric, limt. The second (“1964 decree”)
expressly permts Golden to divert an additional 1.8 c.f.s. of
Priority 12 for nunicipal use and |ikew se contains no
volunetric limts. Cunulatively, the express terns of the 1961
and the 1964 decrees give Golden the right to divert up to 4.66

c.f.s. of water from May t hrough Cctober of each year.

2 A measure of the flow of water that may be diverted fromthe
stream
3 A neasure of the volume of water.



These flow rates are based on the 1961 engi neering studies
and trial testinony of Golden’'s expert water engineer, WW
Wheeler. During the 1960s proceedi ngs, Weeler testified that,
given Golden’s pattern of nunicipal water use, which included
irrigating 138 acres of lawn, the total historical consunptive
use associated with Golden’s two Priority 12 decrees was
approxi mately 374 acre-feet per year. He further testified that
2.86 c.f.s. of water could be transferred to Gol den and that,
after these rights were changed from agricultural use to
muni ci pal use, CGolden’s annual approxi mate consunptive use woul d
be 278 acre-feet per year.

Con Mutual’s present interest in Priority 12 was
established in part through 1993 litigation. |In 1992, Con
Mut ual applied to change the use of its 2.5855 c.f.s. of
Priority 12 water fromagricultural to nmunicipal use. Con
Mutual ’s then-existing decree, like Golden’s in the instant
case, contained no express volunetric limtation. Colden
objected to Con Mutual’s proposed change and argued the change
woul d injure Golden unless the court inposed an acre-foot per
year volunetric limtation

To determine Con Mutual’'s entitlenment to Priority 12 water
the water court | ooked to Golden’s entitlenment pursuant to the
1960s change proceedings. To this end, Golden s expert water

engi neer, Gary Thonpson, relied on Weel er’s cal cul ati ons



prepared for the 1960s proceedings to create a table and
testified to the historical consunptive use of Priority 12
wat er. Thonpson fixed the average total annual consunptive use
of Priority 12 water at 411 acre-feet. Thonpson testified that,
al t hough Gol den’s interest under the 1960s decrees was not
subject to express volunetric limtations, Con Miutual’ s share of
Priority 12 could neverthel ess be cal cul ated by subtracting the
acre-footage of water transferred to Golden in the 1960s
proceedi ngs. Thonpson concl uded Con Miutual was entitled to
consune an average of 124 acre-feet of water per year and thus
inplicitly fixed Golden’s share of Priority 12 at an average of
278 acre-feet per year.* The water court inposed a volunetric
limtation on Con Miutual’s decree to prevent injury to Gol den
and ot her users.
2. The Current Litigation

In 1995, Appellants filed a conplaint for declaratory
judgnent, interpretation of decrees, and pernmanent injunction.
Poi nting to proceedings giving and decrees governing Priority 12
wat er rights of Gol den and Con Miutual, Appellants alleged Gol den

had i nperm ssibly expanded its use of Priority 12.

* Nine acre-feet were attributable to small parcel owners of
Priority 12. Thus, according to Thonpson’s testinony, Golden’s
share was equal to 411 acre-feet |l ess 133 acre-feet, or 278
acre-feet.



Appel I ants’ conpl aint requested the water court to
interpret and declare the 1960s decrees subject to inplied
volunetric limtations restricting Golden’s nmunicipal use of its
interest in Priority 12 to its historical consunptive use, 278
acre-feet. In this regard, Appellants nmade two requests.

First, Appellants requested the water court to declare that the
average volune of water historically diverted under Gol den’s
interest in Priority 12 was 428 acre-feet, of which 278 acre-
feet was historically consuned.

Second, Appellants’ conplaint requested the water court to
restrain Golden fromenlarging its municipal use over the
hi storical use of Priority 12. Specifically, it requested the
wat er court to permanently enjoin Golden fromdiverting water
under the 1960s decrees in excess of: (a) an average annual
di version of 428 acre-feet and 278 acre-feet of consunptive use,
and (b) a maxi num annual diversion of 535 acre-feet and 348
acre-feet of consunptive use.

The conpl ai nt made no reference to or request regarding
Gol den’s | awn acreage irrigation.

Gol den noved to dism ss Appellants’ claimseeking
volunetric limtations on its decrees on the grounds that such
nmodi fications were barred by principles of claimand issue

precl usi on based on the 1960s proceedi ngs and decrees.



Appel  ants responded and filed a cross-notion for parti al
summary judgnent under the doctrines of issue preclusion and
judicial estoppel. Appellants maintained Gary Thonpson’'s
testinmony in the Con Mutual litigation bound Golden to the
specific acre-footage |imtations. Because the acre-footage
limtations associated with Golden’s decrees were actually and
necessarily decided in the 1993 litigation, Appellants asserted
i ssue preclusion prevented Golden fromrelitigating this issue.
Appel l ants further alleged Golden was judicially estopped from
argui ng that Thonpson’s testinony in the 1993 Con Mt ual
l[itigation did not govern the terns of its decrees.

The water court denied both notions. The water court held
Appel lants’ clainms were not barred by cl ai mprecl usion because
the 1960s decrees inplicitly limted the anmount of water ol den
could divert thereunder and had not been previously litigated.
As to Appellants’ cross-notion for summary judgnent, the water
court concluded Gary Thonpson’'s testinony in the 1993 litigation
did not judicially estop Golden fromarguing that its decrees
shoul d not be nodified to reflect volunetric limtations because
the cases were not the same or related. In this regard, the
water court stated the facts at issue in this case were
sufficiently different to prevent Golden frombeing legally
bound to a volunetric [imtation determ ned in Con Mitual

ol den coul d not be bound by the factual determ nations made



with regard to historical consunptive use in Con Mitual because
its rights were not at issue, and Golden did not “prevail” in
Con Mutual. The water court subsequently denied Golden’s notion
for reconsideration.

Trial began in May 1997. At trial, Appellants advanced
three clains of injury to support their request for declaratory
relief. First, as specifically stated inits pre-trial notions,
Appel l ants argued Gol den inperm ssibly enlarged its use beyond
the extent of its decreed rights because Gol den was consum ng
water in excess of the historical consunptive use, expressed in
acre-feet. Second, Appellants argued Gol den i nperm ssibly
enlarged its use of Priority 12 water by changing its use
patterns, thereby altering its right froma “peaking flow
right,” used only to satisfy nunicipal demand during the peak
summer nmonths of lawn irrigation, to a “base flow right,” used
to satisfy nunicipal demand outside the sumrer nonths. Third,
Appel l ants introduced the argunent that Gol den enlarged its use
by increasing the acreage of lawns irrigated with its Priority
12 water.

At the close of Appellants’ evidence, CGolden noved to
di sm ss the conplaint under CR C P. 41(b)(1) on the basis that
Appel l ants showed no right to relief. Wthout determ ning
facts, the water court made a “limted finding” that Appellants

presented a “prima facie case” in support of the action,
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including the judicial estoppel claim On this basis, the water
court deni ed CGolden’s notion.

After two weeks of trial, however, the water court
di sm ssed Appellants’ conplaint inits entirety. The water
court held the 1960s decrees, and thus Gol den, were not subject
to inplied volunetric limtations and that historical
consunptive use was fully litigated in the 1960s proceedi ngs.

It also rejected Appellants’ attenpt to use the doctrines of

i ssue preclusion and judicial estoppel to bind Golden to
Thonpson’s testinony in the 1993 Con Miutual case. In addition,
the water court rejected Appellants’ claimthat Gol den enlarged
its consunptive use of Priority 12 by changing the right froma
peaking flowright to a base flowright. The water court did
not, however, issue a ruling as to whether CGolden enlarged its
consunptive use based on increased | awmn acreage under
irrigation.

On appeal, in FHL I, we affirmed the water court’s hol di ngs
that (1) Appellants were precluded fromseeking a nodification
of Golden’s water rights decrees so as to add volunetric
limtations; (2) Golden was not precluded or judicially estopped
fromasserting that its water rights decrees contained no
volunetric limtations; and (3) the owners were not precluded
fromasserting clains of enlarged use. 975 P.2d at 204.

However, we remanded to the water court for a determ nation of

11



whet her Gol den i nperm ssibly expanded its use of Priority 12
wat er by increasing the anmount of Priority 12 water it applied
to lawn irrigation or increasing the nunber of acres it
irrigated with Priority 12 water. |d.

On remand, the water court ruled that Golden did not
inperm ssibly expand its use of Priority 12 water, but nmade no
ruling regarding the nunber of acres irrigated.

On subsequent appeal, in FHL I'l, we held that (1) Gol den
i nperm ssibly expanded its use of Priority 12 water by
irrigating nore than 225 acres of |awn, approximately 267, in
1994, but (2) it diverted less than 53%of its Priority 12
wat er, or 900 acre-feet, to lawn irrigation during the season
fromMy 1 to October 31 and thus did not expand its use in that
respect. 44 P.3d at 244. W remanded the case to the water
court “with instructions that it enter an injunction prohibiting
Golden fromirrigating nore than 225 acres of lawn with its
Priority 12 water or from applying nore than 900 acre-feet of
Priority 12 water to lawn irrigation.” 1d. at 256.

B. Award of Attorney Fees, Costs and Moratory Interest

After FHL |, but before FHL Il, Golden noved for costs as
the prevailing party under C.R C. P. 54(d) and section 13-51-114,
C.RS. (2004), of the Uniform Declaratory Judgnents Law
(“UDJL”). Colden also noved for its attorney fees under

subsection 13-17-102(4), CR S. (2004). Inits initial fee

12



order, the water court determ ned Gol den was entitled to an
award of its costs as the prevailing party and that Appellants’
conpl aint was “substantially groundl ess” because the clains were
not substantiated with credible evidence and Gol den was
therefore entitled to the award of all its attorney fees
incurred prior to June 25, 1996. The court |imted fees based
on Golden’s failure to mtigate its costs because it did not
file a notion for sunmary judgnment on the judicial estoppel
claim It also ruled Golden was entitled to its costs agai nst
all Appellants, including the nmunicipal entities, and called for
a hearing on the reasonabl eness of costs and fees.

Appel  ants sought a stay of the fees and costs proceedi ngs
pending the FHL Il appeal. The water court denied the stay.
Appel I ants sought reconsideration on the grounds, in part, that
the finding that their conplaint was “substantially groundl ess”
was inconsistent with the water court’s denial of Golden's Rule
41(b) (1) notion at the close of the Appellants’ evidence at
trial.

The water court subsequently determ ned that only
Appel l ants’ judicial estoppel claimhad been groundl ess and
limted the award of attorney fees thereto. Golden sought
costs, attorney fees and noratory interest on both the costs and

attorney fees.

13



Muni ci pal appellants, the cities of Arvada, Thornton,
Nort hgl enn, and Westm nster, filed notions seeking a hol ding
that the nunicipal appellants were not subject to the award of
costs as a matter of law. The water court rejected this
argunent. Appellants also filed a Motion for Determ nation of
Question of Law challenging Golden’s claimof noratory interest.
The water court granted the notion, concluding “as a matter of
law, Golden is not entitled to noratory interest with respect to
either its attorney fee award or any award or costs.”
Accordingly, prior to FHL Il, the water court held that Gol den
was entitled to attorney fees and costs, but not noratory
i nterest.

Following this court’s decision in FHL Il, Appellants
sought to vacate the award of costs on the grounds that, since
this court found Gol den had inperm ssibly expanded its
consunptive use of Priority 12 and directed an injunction
agai nst that expansion, Appellants were the prevailing parties.
The water court rejected this argunent, holding that the remand
i ssue (whether Col den expanded its use of Priority 12 by
i ncreasing the anount of water applied to lawn irrigation or
i ncreasi ng the nunber of acres) had been “collateral to the
i ssues raised by the conplaint,” and Appellants had “not
received the benefit expressly sought in the conplaint.”

Consequently, it did not change its determ nation that Gol den

14



was entitled to the award of costs as the prevailing party. The
wat er court determ ned, however, that costs would not be awarded
to either party wth respect to the remand i ssue.

The water court held a four-day costs and fees hearing to
establ i sh the reasonabl e anount thereof to be awarded Col den.
The court reduced the attorney fees clainmed by Gol den from
$83,933.62 to $75,183.62 and reduced the costs clainmed by Gol den
from $137,819.02 to $86,193.52. Finally, the court also awarded
moratory interest to Golden in the amount of $70,326.93.° The
water court did not refer to, and did not distinguish, its prior
witten order holding that noratory interest could not be
awarded in this case as a matter of law. Instead, it stated
that it “may award noratory interest in its sound discretion”
and that the delay in reducing Golden’s claimto judgnment
stemmed from Appel l ants’ request that the water court defer
ruling on the award of costs and fees pending the appeal in FHL
1.

As a result of these orders, CGolden has been awarded costs
in the amount of $86,193.52, attorney fees on the judicial

estoppel claimin the anount of $75, 183.62, and noratory

®> The water court originally miscalculated the nmoratory interest
award and entered interest in the amount of $240, 608. 69.
Pursuant to requests by all parties, the water court corrected
this calculation error and reduced the tine period during which
noratory interest was awarded to the period between August 17,
1997 and April 25, 2002. The resulting anmount of noratory

i nterest awarded was accordingly reduced to $70, 326. 93.
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interest in the anmount of $70,326.93, for a total judgnent of
$231, 704. 07.
1. Attorney Fees

Appel l ants contend the water court erred in awarding
attorney fees to Golden under subsection 13-17-102(4) on the
basis that its judicial estoppel claimwas substantially
groundl ess. Appellants also argue that, even if Golden is
entitled to attorney fees on the judicial estoppel claim the
wat er court abused its discretion in awardi ng fees based on the
evi dence presented by Col den.

A. G oundl essness of Judicial Estoppel Caim

One Justice does not participate in this case. The
remai ni ng Justices are equally divided on the issue of whether
Appel  ants’ judicial estoppel claimwas groundl ess. Chief
Justice Mill arkey and Justices Martinez and Bender would hol d
that it was an appropriate exercise of discretion for the water
court to award attorney fees. Justices Rice, Kourlis and Coats
woul d hold that the water court abused its discretion by
awardi ng attorney fees. Thus, by operation of C AR 35(e), the
j udgnment of the water court awarding attorney fees is affirned.

B. Reasonabl eness of Attorney Fees

Appel l ants argue that even if the judicial estoppel claim

was groundl ess, the water court abused its discretion in

awar di ng attorney fees based on Gol den’ s testinony.
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Specifically, Appellants assert the evidence was insufficient to
identify the fees incurred for work useful only on the judicial
estoppel claim To the contrary, the record supports the anount
of attorney fees and is affirned.

The determ nation of what constitutes reasonabl e attorney
fees “is a question of fact for the trial court and will not be
di sturbed on review unless it is patently erroneous and

unsupported by the evidence.” Am Water Dev., Inc. v. Cty of

Al anpbsa, 874 P.2d 352, 384 (Colo. 1994) (hereinafter “AWD").
Counsel is not required “to record in great detail how each

m nute of his tine was expended. But at |east counsel should

identify the general subject matter of his tine expenditures.”

Id. (quoting Hensley v. Eckerhart, 461 U.S. 424, 437 n.12

(1983)). The novant must only establish a reasonable proration
of attorney fees incurred relative to the defense of a frivol ous

or groundless claim See Fountain v. Mjo, 687 P.2d 496, 501

(Colo. App. 1984). Allocations made after the fact nay provide
support for a court’s award determ nations. AWI at 384. In a
nunber of other cases, reconstructed tine records have been held
adequate to establish tinme expended. 1d. (citations omtted).

The water court awarded attorney fees to Golden on all of
Appel lants’ clainms for the period from Septenber 29, 1995 until
June 25, 1996 based on a determnation that the clains were

groundl ess, but denied Golden any attorney fees after June 25,
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1996, under the theory that Gol den should have mtigated its
damages by filing for summary judgnent. The court anended its
original order and limted Golden to an award of attorney fees
only on the issue of judicial estoppel.

Appel l ants stipulated that the hourly rates charged by
Gol den’ s attorneys were reasonable. At the fees and costs
hearing, the principal issue was the proper allocation of
Gol den’s attorney fees to the judicial estoppel issue. GColden's
tinme records did not break out on a day-by-day basis how nuch
time was spent on the judicial estoppel issue itself but instead
showed general entries: prepare for trial, prepare wtnesses,
prepare briefs. The entries did not specify particular issues
such as collateral or judicial estoppel. Further, the water
court’s ruling with respect to the allocation of fees on
judicial estoppel cane many years after the trial. As a result,
Gol den reconstructed its tinme allocations relying on materials
in addition to the tinme records.

Gol den presented evidence that Wtwer was hired solely to
be the expert on the judicial estoppel claimbecause he was the
princi pal attorney representing Golden in the Con Mitual
proceedi ngs and therefore had know edge of the case essential to
the presentation of the defense to the judicial estoppel claim
Thus, Gol den conservatively estinmated that about two-thirds, or

$29, 000, of Wtwer’'s tine be allocated to judicial estoppel.
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Gol den al so presented evidence show ng that nmuch of the
factual testinony at trial was driven by the judicial estoppel
claim the need to show why CGolden’s position on Con Miutual was
not inconsistent wwth its position with respect to the 1960s
decrees; why the consunptive-use approach utilized by Con Mitua
was not inconsistent with the flow rate decree CGol den was
defendi ng; and to provide the background and expl ain what both
positions were.

The evi dence al so supports that Gol den devoted at | east 25
percent of its time to the issue of judicial estoppel. Porzak
reviewed the daily tinme records in this matter and determ ned,
based on those records and his general know edge of this matter,
that at |east 25 percent of the fees charged were related to the
judicial estoppel claim Porzak also testified regarding his
preparation of the invoices, his receipt of paynent for the
i nvoi ces and his views of the proper allocation of tine to the
judicial estoppel claim Consequently, at |east 25 percent, or
$55, 000, of Golden's principal attorneys’ time related to the
Porzak firm |In addition, CGolden called Dan Hartman, Gol den’s
Public Director, who testified regarding the inportance of
Priority 12 water to Golden’s policy with respect to
aggressively defending water rights agai nst these kinds of
chal | enges, and his own perceptions of the attorneys’

percentages of the judicial estoppel claim He also established
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the total anobunt of attorney fees and costs paid by Golden in
this matter through the review of the record and invoices he
recei ved.

Finally, Golden exam ned Ray Petros, a practicing water
attorney in the state for nearly 25 years, regarding the proper
allocation froma nunber of perspectives, including an attenpt
to say how nuch he thought woul d have been reasonable to spend
Wth respect to the judicial estoppel claim He conducted
attorney interviews and reviewed a nunber of the transcripts and
expert reports.

In sum all three of Golden’s trial attorneys in the
underlying matter testified that they reviewed their tinme
records and determ ned that the above allocations were fair and
reasonable, if not conservative. Al three were extensively
cross-exam ned by Appellants on this issue.

Hence, the record supports that the fees were reasonabl e
and necessary.

Accordingly, the water court’s award of attorney fees is
af firmed.

I11. Costs

Appel l ants contend the water court’s cost award to Col den
is erroneous and contest three aspects of the award. First,

t hey argue that they, and not Golden, are the prevailing parties

under C.R C.P. 54(d). Second, Appellants argue that, even if
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Golden is the prevailing party, Golden presented insufficient
evidence to establish costs. Third, the nunicipal appellants,
the cities of Westm nster, Thornton, Northglenn and Arvada,
argue that neither Rule 54(d) nor section 13-51-114 authori ze
courts to enter cost awards against the State or its political
subdi vi sions. W conclude the water court’s finding that Gol den
was the prevailing party is supported by the record. Gol den
al so presented sufficient evidence regarding costs to support
t he amount of the award. W agree with the nunicipa
appel l ants, however, that the award of costs against themwere
not permtted by |aw.

C. R C P. 54(d) addresses the award of costs generally in
judi cial proceedi ngs and provides:

Costs. Except when express provision therefor is nmade

either in a statute of this state or in these rules,

costs shall be allowed as of course to the prevailing

party unless the court otherw se directs; but costs

agai nst the state of Colorado, its officers or

agenci es, shall be inposed only to the extent

permtted by | aw

CRCP. 54(d); Waters v. Dist. ., 935 P.2d 981, 990 (Col o.

1997).

An award of costs under Rule 54(d) rests in the sound
di scretion of the water court and will be disturbed only if it
is manifestly arbitrary, unreasonable, or unfair. Archer v.

Farmer Bros. Co., 90 P.3d 228, 230-31 (Colo. 2004); Fort WMbrgan
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Reservoir & Irrigation Co. v. Goundwater Appropriators of South

Platte River Basin, Inc., 85 P.3d 536, 541 (Col o. 2004).

A. Prevailing Party
Appel lants first argue the water court erred in awardi ng
costs to Golden as the prevailing party under C.R C. P. 54(d)
because, consistent with this court’s ruling in FHL |1,
Appel l ants, not CGol den, are the prevailing parties. W do not
agr ee.
CRCP. 54(d) permts a water court to award costs to the

prevailing party. Fort Mrgan Reservoir & Irrigation Co., 85

P.3d at 541. To “prevail” under Rule 54(d), a party mnust
prevail on a significant, but not necessarily central, issue in
the litigation and derive sone of the benefits sought by the

l[itigation. Fort Mrgan Reservoir & Irrigation Co., 85 P.3d at

541. The nunber of clains on which a party prevails or the
anount awarded for those clains does not determne who is the
prevailing party. Archer, 90 P.3d at 231 (internal citations
omtted). Were a case involves many clains, sone of which are
successful and sonme of which are not, the water court has the
sole discretion to determ ne which party, if any, is the

prevailing party and whether costs should be awarded. Fort

Morgan Reservoir & Irrigation Co., 85 P.3d at 541. Moreover,

where “each of the parties can arguably be viewed as havi ng

prevailed in part, the award of costs in such a situation is
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commtted to the sole discretion of the trial court.” 1d.

(quoting Mackall v. Jalisco Int’l, Inc., 28 P.3d 975, 977 (Colo.
App. 2001)).
Here, after this court’s decision in FHL |11, the water

court concluded that, although Golden’s counterclains were
di sm ssed, CGolden was entitled to an award of costs for work
done on the issues of inplied volunetric limtations, collateral
estoppel, judicial estoppel, and changed nunici pal use patterns.
The water court al so concluded that, although Appellants
successful ly denonstrated an inperm ssi bl e expansi on of
irrigated acreage, they were not a prevailing party. As a
result, the water court found each side should bear its own
costs for work done exclusively on the expansion of irrigated
acreage claim These concl usions enjoy record support.

The principal relief sought by Appellants was to limt
Gol den’s diversions of Priority 12 to 428 acre-feet a year for
all uses, of which 278 could be consuned. Appellants sought, in
their original conplaint and at trial, a declaration that the
1960s decrees limted Golden’s diversions to an average annual
di version of 428 acre-feet and 278 acre-feet of consunptive use
as well as a maxi mum annual diversion of 535 acre-feet and 348
acre-feet of consunptive use. Likew se, Appellants al so sought
to enjoin Golden fromdiverting nore than an average annual 428

acre-feet and 278 acre-feet of consunptive use and a maxi mum
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annual diversion of 535 acre-feet and 348 acre-feet of
consunptive use. |In support of its request for historical
consunptive use limts, Appellants asserted Gol den was
collaterally estopped from arguing that the acre-footage
limtations associated with Golden’s decrees were actually and
necessarily decided in the 1993 litigation and therefore
precluded fromrelitigating the issue. FHL I, 975 P.2d at 195.
Appel l ants al so asserted Gol den was judicially estopped from
argui ng that Thonpson’s testinony in the 1993 Con Mt ual
l[itigation did not govern the terns of the decrees and therefore
l[imted to its historical consunptive use, 278 acre-feet. 1d.
Appel l ants al so argued Gol den enlarged its use of Priority 12 by
altering its traditional pattern of water usage fromthat of a
peaking flow right to a base flow right.

The water court held, and we agreed, that the 1960s decrees
were not subject to inplied historical consunptive use

limtations. FHL | at 197. The water court also found, and we

agreed, that the doctrine of issue preclusion was unavail able to
Appellants in this case. |1d. at 201. |In addition, the water
court concluded, and we agreed, that Gol den did not take

i nconsi stent positions in the Con Miuitual case and the present
litigation and Appel lants’ judicial estoppel argunent nust be
rejected. 1d. at 202. Finally, the water court found, and we

agreed, that CGolden had not altered its traditional pattern of
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wat er usage froma peaking flowright to a base flowright. 1d.
at 203. Accordingly, the water court denied Appellants’ related
request for injunctive relief. W affirmed. |I|d.

Appel l ants al so argued at trial-but not in its conplaint,
pre-trial notions, pre-trial disclosures, expert reports, or
pre-trial briefing—that CGolden enlarged its use by increasing
the percentage of Priority 12 water used to irrigate | awns.
Appel l ants dedicated relatively little trial testinony rel ated
tothis claim The water court nmade no findings or rulings with
regard to this claimand we remanded to the water court for a
determ nation of the validity of this claimof injury. Id. at
203-04.

On remand, the water court rejected that Gol den
i nperm ssi bly expanded its use because of the nunber of acres
irrigated with Priority 12. FHL Il, 44 P.3d at 252. W agreed
in part, concluding Gol den applied only about 28 percent of its
entitlement to lawn irrigation and therefore did not exceed the
perm ssi bl e percentage of water applied to lawn irrigation under
the decrees (53 percent). 1d. at 255. On the single issue of
whet her Gol den expanded its use of Priority 12 by irrigating
nmore than 225 acres of |lawn, we reversed, finding that Gol den
irrigated 267 acres of lawn in 1994. |[|d. at 253.

In sum Appellants sought a declaration that Golden’s 1960s

decrees were subject to inplied historical consunptive use
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limtations. The water court found, and we agreed, that the
decrees were not subject to any such limt. Appellants sought
an injunction restraining Golden fromdiverting nore than its
hi storical consunptive use. The water court found, and we
agreed, that there was no basis on which to enter this requested
injunction. Appellants asserted CGolden was collaterally
estopped fromarguing the Con Mutual litigation did not decide
the limts associated with Golden’s decree. The water court
found, and we agreed, that this doctrine was unavail able to
Appel l ants. Appell ants asserted Gol den was judicially estopped
fromclaimng its Priority 12 decrees were not subject to
hi storical consunptive use limts as testified to in the Con
Mut ual case. The water court found, and we agreed, that the
judicial estoppel argunent nust be rejected. Appellants argued
Gol den enlarged its use of Priority 12 by changing its pattern
of water usage froma peaking flowright to a base flow right.
The water court found, and we agreed, that Golden had not
altered its pattern of water usage in this respect. Only on the
i ssue of whether CGolden enlarged its decreed use by increasing
the percentage of Priority 12 water used to irrigate |awns—an
i ssue not raised in Appellants’ original pleadings—did we agree
wi th Appell ants.

The pre-trial dism ssal of Golden' s counterclains

notw t hstandi ng, the record supports the water court’s
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concl usion that Gol den, not Appellants, prevailed. The water
court properly took into account the history of this litigation
and the relative tine devoted to various clains in determ ning
that Gol den was the prevailing party. Accordingly, the water
court did not abuse its discretion in concluding that Gol den was
a prevailing party entitled to an award of costs under Rule
54(d).

B. Sufficiency of the Evidence

Second, Appellants argue Gol den presented insufficient
evi dence to establish the reasonabl eness of the costs.

A water court is required to review the evidence presented
as to costs and “arrive at a fair conclusion of their reasonable
worth.” AWD, 874 P.2d at 390. Absent a specific prohibition
in the statutes or rules, the court has discretion to award any
reasonabl e costs. Id. Section 13-16-122, C.R S. (2004), sets
forth a non-exclusive list of itenms that nmay be included in a
cost request. This list includes: wtness fees, expert w tness
fees, attorney fees as authorized by statute or court rule, and
any itemauthorized by statute to be included as part of costs.
8§ 13-16-122.

The record supports the water court’s cost award of
$86, 193.52. Wth regard to costs for Thonpson, Gol den submitted
substanti al evidence supporting the nature and reasonabl eness of

Thonmpson’s fees, including detailed nonthly invoices, Petros’
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testinmony that Thonpson’s work and bills were reasonable, and
the testinony of Hartman and Porzak. The other cost awards were
simlarly supported; Golden introduced invoices and provi ded a
tabl e showi ng costs claimed by Gol den, by category, including
the date each cost was incurred. Finally, the water court
reduced the amount requested, with record support, from
$137,819.01 to $86,193.52 by (a) disallow ng $6,875.00 in expert
W t ness fees charged by Jeris Danielson, (b) disallow ng Gol den
staff tinme in the amount of $9, 750.56, and (c) crediting against
Gol den’ s costs $35, 000 received by Golden from Con Miutual as a
result of an earlier settlenent.

Because the record supports the cost award, we concl ude the
water court did not abuse its discretion.

C. Costs Against Municipalities

Third, nunicipal appellants, the cities of Westm nster,
Thornton, Northglenn and Arvada, argue the water court
erroneously awarded costs against the nunicipalities pursuant to
C.RCP. 54(d) and section 13-51-114, C R S. (2004), of the

UDJL. W agree.
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Costs may be inposed against the state of Col orado and
its political subdivisions “only to the extent permtted by
law.”® C. R C.P. 54(d).

The parties assune, and we agree, that the mnunicipal
appel l ants are political subdivisions of the state.’
Therefore, a cost award may be i nposed agai nst the
muni ci pal appellants only to the extent permtted by | aw

Here, the water court found that the UDJL's general cost
provi sion, section 13-51-114, authorizes cost awards agai nst
state entities. Section 13-51-114 provides: “lIn any proceeding
under this article, the court may nake such award of costs as
may seem equitable and just.” The water court held that this
general cost provision constitutes an independent and express
| egi sl ative authorization to award costs agai nst political
subdi visions of the state, as required by Rule 54(d).

W interpret section 13-51-114 of the UDJL de novo. See

United Airlines, Inc. v. Indus. CaimAppeals Ofice, 993 P.2d

® The term “costs” does not include expenses involved or

fees authorized in preparing appeals, the record on appeal,

or any transcript of evidence or testinony. See Bennett

Bear Creek Farm Water & Sanitation Dist. v. Cty & County

of Denver, 928 P.2d 1254, 1273 n.31 (Colo. 1996) (quoting

Chi ef Justice Directive 85-21).

" The nunicipalities of Westninster, Thornton, Northglenn, Arvada
and Gol den are all hone-rule cities, which are political

subdi visions of the state. See Cty & County of Denver v.
Sweet, 138 Col o. 41, 48, 329 P.2d 441, 445 (1958) (“home-rule
cities can be only an armor branch of the state with del egated
power”) .
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1152 (Col o. 2000). To be “permtted by law,” the |l egislature
must intend to authorize courts to inpose costs against the

State or its political subdivisions. See Martin v. People, 27

P.3d 846, 851 (Colo. 2001) (in interpreting a statute, appellate
courts nmust effectuate the intent of CGeneral Assenbly in
enacting it). To do so, we nust read and consider the statute
as a whole “to give consistent, harnonious, and sensible effect

to all of its parts.” Thurman v. Tafoya, 895 P.2d 1050, 1055

(Col 0. 1995).

We have resolved that “costs nmay be awarded agai nst the
State where there is an express legislative provision for costs
against the State or where the State is in the position of a
party litigant agai nst whom costs are otherwi se | egislatively
aut horized to be awarded.” Waters, 935 P.2d at 990. However,
that a State is in the position of a party litigant is not, by
itself, sufficient to assess costs against it. Rather, absent
an express provision, there nust also exist a “substantive
| egi slative authorization” tantanmount to an express provision
indicating a specific and clear legislative intent to assess
costs against public entities. See id.

For a general cost provision, like the one at issue here,
to constitute substantive |egislation authorizing costs the

provi sion nust bear a precise nexus to the public entity to be
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charged.® For exanple, in Branch v. Colo. Dep’'t of Corr., 89

P.3d 496, 498 (Col o. App. 2003), the court of appeals recognized
the General Assenbly’s intent to authorize such costs in the
absence of an express provision where the general cost
provi sion, section 13-16-111, C. R S. (2004), was necessarily
tied and applicable to public entities. Specifically, the court
of appeal s determ ned section 13-16-111 authorizes courts to
assess costs against public entities in CR C P. 106(a)(4)
actions. The plain | anguage of section 13-16-111, a general
cost provision, expressly authorizes an award of costs agai nst
state entities:

Recovery of costs of suit. A plaintiff who obtains

judgnent or an award of execution in an action brought

under subsection (4) or (5) of rule 106(a), CRCP

shall recover his costs of suit. The defendant shal

recover his costs if the action brought under

subsection (4) or (5) of rule 106(a), CRCP., is

di sm ssed pursuant to rule 41, CRCP

See Branch, 89 P.3d at 498. The court of appeals observed this

section applies specifically to CR C. P. 106(a) actions, brought

8 A statutory schene containing neither an express nor general
cost provision nust |ikew se contain substantive provisions
specifying the legislature’s clear intent to authorize cost
assessnents against public entities. See Waters, 935 P.2d at
990; see also Lee v. Colo. Dept. of Health, 718 P.2d 221, 222
(Col 0. 1986) (under the Governnmental Imrunity Act, sections 24-
10-101 to -118, C R S. (2004), a public entity may be taxed
costs in connection with a judgnent against it in a tort action
for damages); Nguyen v. Regional Transportation Dist., 987 P.2d
933, 935-36 (Colo. App. 1999) (CGovernnental |Imunity Act
specifically contenplates that a state entity will be treated as
if it were a private person).
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only agai nst a governnental body exercising judicial or quasi-
judicial functions, which necessarily includes the state. 1d.;

see also Rossmller v. Ronero, 625 P.2d 1029, 1039 (Col o. 1981)

(tn a CRCP. 106(a)(4) action, the defendant is typically a
muni ci pal or county authority).

Thus, “[g]iven the state’s significant role in CRCP
106(a)(4) litigation,” the |legislature evinced clearly its

intent to authorize costs against state entities. Branch, 89

P.3d at 498; see also Carney v. Cvil Serv. Comrin, 30 P.3d 861

867 (Col o. App. 2001) (section 13-16-111 authorizes a cost award
agai nst nunici pal corporations in CR C P. 106(a)(4) actions).
Hence, section 13-16-111, because of its specific reference to
C.RC P. 106(a)(4), bears a clear nexus to the state to indicate
the General Assenbly’'s intent to authorize cost awards agai nst
its entities.

Li kewise, in Barr v. Gane, Fish & Parks Commin, 30

Col 0. App. 482, 489-90, 497 P.2d 340, 344 (1972), the court
of appeal s observed that the General Assenbly had enacted
special legislation authorizating initiation of certain
types of civil actions against the Col orado Gane, Fish and
Par ks Comm ssion and providing that in those actions the
Comm ssi on woul d be subject to the rules of |aw applicable

to private litigants. See also Cent. Colo. Water

Conservancy Dist. v. Sinpson, 877 P.2d 335, 349 (Col o.
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1994). In so doing, the Ceneral Assenbly indicated its
clear intent to authorize assessnents agai nst state
entities by creating a specific nexus between the

Comm ssion and these types of civil actions. See Sinpson,

877 P.2d at 349.

In contrast, it has been concluded the |egislature did
not intend to authorize courts to assess costs agai nst
state entities where a general cost provision bears an
insufficiently clear nexus to state entities. For exanple,

in Snith v. Furlong, 976 P.2d 889, 890 (Col 0. App. 1999),

the court of appeals found that section 13-16-104, C R S.
(2004), only generally provides for a cost award. Section
13-16- 104 contains no reference to an action involving a
state entity:
| f any person sues in any court of this state in any
action, real, personal, or m xed, or upon any statute
for any offense or wong i medi ately personal to the
plaintiff and recovers any debt or danmages in such
action, then the plaintiff or demandant shall have
judgnent to recover against the defendant his costs to
be taxed; and the sanme shall be recovered, together
with the debt or damages, by execution, except in the
cases nentioned in this article.
The court of appeals found this section does not indicate any
intent on the part of the General Assenbly to authorize costs
agai nst the state, its officers, or its agencies. Furlong, 976
P.2d at 890. Thus, even though the underlying action was

brought pursuant to C R C. P. 106(a)(4), the court denied a cost
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award sought against a state defendant under section 13-16-104.
Id. In short, the provision bore little nore than an inmagi ned
connection to public entities.

We have al so deni ed costs against a water conservancy
district, a political subdivision of the state, under section
13-51-114 in a declaratory action because there existed no
authority indicating | egislative authorization of such costs.
Si npson, 877 P.2d at 349. W cited Sinpson positively in
Waters, inplicitly concluding that section 13-51-114 did not
constitute a “substantive legislative provision.” 935 P.2d at
990.

In sum Rule 54(d) requires an explicit legislative
provision that specifically and clearly indicates the intent of
the legislature to authorize costs against a public entity.

Wth this inquiry in mnd, we turn to the instant case,
concl ude that section 13-51-114 does not evince a |legislative
intent to authorize cost awards against public entities, and
affirmthe result reached in Sinpson, 877 P.2d at 349. As noted
above, section 13-51-114 permts a court to award costs in any
proceedi ng under the UDJL as may be equitable and just. Thus,
it neither explicitly includes nor explicitly excludes a cost
award against state entities. Therefore, we look to the

statutory schene itself to determ ne |legislative intent.
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The purpose of a declaratory judgnment proceeding is
remedial; “its purpose is to settle and afford relief from
uncertainty and insecurity with regard to rights, status, and
other legal relations.” § 13-51-102, C R S. (2004); see also

M. Emons Mning Co. v. Town of Crested Butte, 690 P.2d 231,

240 (Colo. 1984). These actions may, but do not necessarily,
affect a private party’s legal rights with regard to a state
entity. |In addition, section 13-51-114 contains no specific
cross-reference to an action brought only against a nunicipal,

county, or other state authority. Cf. Branch, 89 P.3d at 498

(section 13-16-111 contains a specific reference to CRC P
106(a) actions brought only against public entities). Rather,
it applies broadly to both private and public parties and
private and public interests. “Person” under the UDJL i ncl udes
“person, partnership, joint stock conpany, unincorporated
associ ation, or society, or municipal or other corporation of
any character whatsoever.” § 13-51-103, C R S. (2004). A
person “interested under a deed, will, witten contract, or
other witings constituting a contract or whose rights, status,
or other legal relations are affected by a statute, nunici pal
ordi nance, contract, or franchise” nmay obtain a declaration
under the law. 8§ 13-51-106, C R S. (2004). As aresult, a
state entity wll not necessarily be a party litigant in an

action brought under the UDJL. Even if a state entity is a
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party litigant, nothing in the UDJL waives sovereign immunity in
decl aratory actions or expressly provides that public entities
wll be treated |ike other private persons in litigation. See
Nguyen, 987 P.2d at 935- 36.

Consequently, section 13-51-114, bears an insufficiently
clear nexus to the state entity as party litigant to concl ude
the General Assenbly intended to authorize cost awards agai nst
state entities. Hence, we hold section 13-51-114 does not
aut hori ze such costs. Accordingly, the water court erred in
awar di ng costs agai nst the nunicipal appellants. The award of
costs against the private entities, however, was authorized by
Rul e 54(d) and the cost award against themis affirned.

V. Moratory Interest

Appel  ants next contend the water court abused its
discretion in awarding noratory interest on costs and attorney
fees. W agree.

Interest, in the conmon acceptance of the term “is the
conpensation allowed by law, or fixed by the parties, for the
use, detention, or forbearance of noney or its equivalent.”

Stone v. Currigan, 138 Col o. 442, 445, 334 P.2d 740, 741 (1959)

(internal quotations omtted). Early Colorado jurisprudence
enphasi zed that interest was a creature of statute and, in the

absence of contract, recoverable only in cases enunerated in the
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rel evant st at ute. See Bankers Trust Co. v. Int’l Trust Co., 108

Col 0. 15, 33, 113 P.2d 656, 665 (1941).

Nevert hel ess, even where interest was not recoverabl e under
statute, many courts distingui shed between statutory interest
and interest as damages-or “noratory” interest—and all owed the
equi valent of interest in the way of damages for the tortious
taking and detention of noney or property. 1d. At common |aw,
the doctrine of noratory interest relied on the concept of
i nterest as damages and unjust enrichnent as a basis for
awar di ng common |aw interest rather than statutory interest.

Gregory B. Cairns and John C. Tredennick, Collecting Pre- and

Post - Judgnent Interest: A Priner, 15 Colo. Law. 753, 753 (1986).

Thus, this prejudgnment interest was in the nature of another
item of conpensatory damages. |Its award was permtted as an

el ement of dammges in actions for breach of contract or in
actions for tort for the detention and use of noney. See Davis

Cattle Co., Inc. v. Geat W Sugar Co., 393 F. Supp. 1165, 1186

(D. Colo. 1975) (discussing annotations and Col orado case | aw

permtting noratory interest); see also Farnworth v. Jensen, 217

P.2d 571, 575 (U ah 1950).
Col orado has since codified the common | aw doctri ne of
noratory interest. Prejudgnent interest as an el enent of

damages in tort actions for personal injuries is specifically
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provi ded for by section 13-21-101(1), CR S. (2004). 8§ 13-21-

101(1); see Allstate Ins. Co., 797 P.2d at 19.

Sections 5-12-102(1)-(3), C R S. (2004), codify the
doctrine of noratory interest in contract and property damage

cases. See Schnacker v. State Farm Mut. Auto. Ins. Co., 843

P.2d 102, 104 (Col o. App. 1993); Geat W Sugar Co., 778 P.2d

272, 276 (Colo. App. 1989) (citing Audio Tape: Hearing on S.B
463 before the House Business & Labor Commttee, 52nd Ceneral
Assenbly, First Session, May 8, 1979 (statenents of Sen. Cole)

(on file with Colorado State Archives)); cf. Bainbridge v.

Dougl as County Sch., 973 P.2d 684, 685 (Col o. App. 1998)

(section 5-12-102(4), C R S. (2004), serves as Col orado’s

general postjudgnent statute); Lake Durango Water Co., Inc. v.

Pub. Uils. Commin of Colo., 67 P.3d 12 (Colo. 2003)

(postjudgnent interest on appeals accrues fromdate of final
j udgnent under section 5-12-106, C. R S. 2004).

The right to recover prejudgnent interest for damages ot her
than those resulting frompersonal injuries is a matter of |aw

det erm ned under section 5-12-102. Bennett v. Geeley Gas Co.,

969 P.2d 754, 765-66 (Colo. App. 1999); cf. 8§ 13-21-101, C R S.
(2004). “In contract actions . . . noratory interest, or
prejudgnent interest, is enployed to conpensate the plaintiff

for the nonetary | osses sustai ned on wongfully w thheld noney

or property fromthe accrual of a claimfor relief until entry
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of judgment.” Allstate Ins. Co., 797 P.2d at 18-19 (citing

Huf fman v. Caterpillar Tractor Co., 645 F. Supp. 909, 913 (D

Col 0. 1986); Mesa Sand & Gravel Co. v. Landfill, Inc., 776 P.2d

362, 363-64 (Colo. 1989); Acne Delivery Serv., Inc. v. Sansonite

Corp., 663 P.2d 621, 626 (Colo. 1983); 8§ 5-12-102, 2 C R S.
(Supp. 1989)).
Col orado has awarded noratory interest on costs and

attorney fees under limted circunstances. In Hein Enters.,

Ltd. v. San Francisco Real Estate |Investors, 720 P.2d 975, 982

(Col 0. App. 1985), the court of appeals affirmed in part a trial
court’s award of noratory interest for certain consequenti al
damages, i.e., attorney fees, court costs and expert w tness
fees, in a slander of title action. In upholding the award of
common | aw noratory interest on the fees and costs (despite the
concept’s statutory codification), the court of appeals noted
that “attorney fees and costs constitute special damages in a
sl ander of title action.” Id. at 981 (citation omtted). Thus,
the award of interest on attorney fees and costs was nerely an
award of interest by way of the danmages awarded on the claimfor
sl ander of title. 1d. at 982.

As a prelimnary matter, we note that Col den claimed common
| aw noratory interest, not statutory interest under section 5-
12-102. As noted above, the current version of section 5-12-102

codifies the doctrine of noratory interest and serves as a
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general prejudgnent and postjudgnent statute. See Geat W

Sugar Co., 778 P.2d at 276; see also § 5-12-104, C R S. (2004).
We therefore address Golden’s argunment as if it sought
prej udgnent interest under section 5-12-102.
1. Costs

Costs are not danmages, but a separate item of nonetary
relief, made to the successful party for his expenses in
prosecuting or defending an action or a distinct proceeding
within an action. Thus, the water court abused its discretion
in awarding noratory interest on the cost award.

2. Attorney Fees

Attorney fees are neither costs nor damages, but a hybrid
of both. Attorney fees are not considered actual damages
because “they are not the legiti mate consequences of the tort or

breach of contract sued upon.” Ferrell v. d enwood Brokers,

Ltd., 848 P.2d 936, 941 (Colo. 1993). Wien attorney fees are
classified as costs, they are not treated as are ordi nary costs,
but as a separate itemof nonetary relief; even when they are
treated as damages, they are often awarded and set by a court,

even in a jury trial. Id. (quoting 1 Mary Frances Derfner &

Arthur D. Wl f, Court Awarded Attorney Fees { 1.02 at 1-9

(1992)).
Classifying attorney fees as “costs” or “danmges” for the

purpose of noratory interest depends on the context of the case.
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Cf. Ferrell, 848 P.2d at 941. That is, such a determnation is

a fact- and context-sensitive one resting wthin the sound
di scretion of the trial court. Ferrell, 848 P.2d at 941. Such
di scretion should be guided by the nature of the requested
attorney fees:

|f attorney fees are part of the substance of a

lawsuit, that is, if the fees being sought are “the

| egiti mate consequences of the tort or breach of

contract sued upon,” such as in an insurance bad faith

case, then such fees are clearly damages. |If, on the

ot her hand, attorney fees are . . . sinply the

consequence of a contractual agreenent to shift fees

to a prevailing party, then they should be treated as

“costs,” at |east where the fee-shifting contract

provision is not the subject of the dispute between

the parties and the contract itself is proven to

exist. In such a case, it is within the sound

discretion of the trial court to defer consideration

of the entitlenent to such fees, and the anount of the

fees, until the nerits of the case are deci ded.
ld. at 941-42 (internal citations and quotations omtted).

Here, the attorney fees were statutorily-authorized under
section 13-17-102 to rei nburse Golden for the expenses incurred
inlitigating a groundless claim After Col den requested
noratory interest on any award of attorney fees and costs,
Appellants filed a notion asserting that, as a matter of | aw,
noratory interest could not be awarded to Gol den. Foll ow ng
briefing, the water court denied Golden’s noratory interest
claiminits entirety as a matter of |law holding, wth record

support, that the attorney fees were anal ogous to costs:
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The court concludes that as a matter of |aw Golden is
not entitled to noratory interest with respect to
either its attorney fee award or any award of costs.
Moratory interest is awarded as damages in situations
where a party has been damaged by the w ongf ul
retention by another of noney or property to which the
party had an entitlenment by contract, or otherw se,
prior to the start of the litigation. The purpose of
the interest award is to conpensate the damaged party
for the | oss of the use of noney or property fromthe
date of loss until entry of final judgnent. Thus, a
precursor to an award of noratory interest is a claim
for damages, a determnation of liability for damages,
and an award of damages.

In this instance, an award of noratory interest

is not appropriate. First, the award of attorney fees
to Golden pursuant to § 13-17-102 et seq. should be
consi dered costs rather than danages. The fees were
not cl ai med as damages in the underlying substantive
proceedi ng, nor did Golden nake any ot her clains
giving rise to an award of damages. Further, the
primary purpose of the fees award is to reinburse

Gol den for the expenses incurred litigating the
frivolous or groundl ess clains. Second, CGolden was
not entitled to any attorney fees until the court nade
its final judgnent responding to both parties’ notions

for

reconsi deration of the court’s original costs and

fees award. Thus, [Appellants] did not wongfully

wi t hhol d, or deprive CGolden of the use of, any noney
to which CGolden had an entitlenent prior to the
l[itigation. The fact that [Appellants] were active in
the litigation subsequent to the court’s initial order
di sm ssing the [Appellants’] Conplaint that extended
the length of this case is not relevant to the issue
of noratory interest.

Ei ghteen nonths later, wthout reference to its original

order denying prejudgnent noratory interest, the water court

reversed itself and held that CGolden was entitled to noratory

i nt er est

on both attorney fees and costs. The water court did

not explain its holding, noting only that it may award noratory

i nt er est

inits sound discretion and finding that the delay in
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reduci ng Golden’s attorney fees and costs clains to judgnment
resulted from Appel l ants’ request that the court defer ruling on
those clains until after a pending appeal was finally resol ved.
The record does not support the interest award. Rather,
Gol den’ s counterclains, for which damages coul d have been
awarded, were dismssed prior to trial. As the water court
originally pointed out, Golden nade no other claimgiving rise
to an award of damages, the fees were not clainmed as danmages in
t he underlying substantive proceeding, and the fees were awarded
to reinburse Golden for the expenses incurred litigating the
groundl ess claim not as damages to Gol den for any underlying
substantive claim The delay in entering a judgnment anount for
the fees, unrelated to any danage clai mor award, does not here
warrant noratory interest. |Instead, we agree with the water
court’s initial conclusion that the attorney fees were awarded
as costs rather than damages: “The fees were not clainmed as
damages in the underlying substantive proceeding, nor did Golden
make any other clainms giving rise to an award of damages.
Further, the primary purpose of the fees award is to reinburse
Gol den for the expenses incurred litigating the frivol ous or
groundl ess clains.”

Because the record supports the water court’s ori gi nal
characterization of the attorney fee award as anal ogous to

costs, the water court did not explain its subsequent award of
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noratory interest and our own review of the record does not
support that the fees were awarded as danages, we concl ude the
wat er court abused its discretion by awarding noratory interest.
Accordingly, the award of interest is reversed.
V. Concl usion

The water court’s judgnent that Appellants’ judicial
estoppel claimwas groundless is affirned by operation of |aw
We affirmthe anount of the attorney fees award. W also affirm
the costs award as to private appellants, but reverse as to
muni ci pal appellants. W reverse the noratory interest awarded
on fees and costs. Accordingly, the judgnent is affirnmed in
part and reversed in part and remanded wth directions to award

costs consistent with this judgnment and opi nion.
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