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Par k County Sportsnen’s Ranch, LLP (PCSR), acting for itself
and as an agent for the Gty of Aurora, filed an application for
determ nation of conditional underground and surface water rights
and for approval of an augnentation plan. Nunmerous parties
(Opposers) filed statenents of opposition, arguing that PCSR s
proposed decree would injure senior water interests because PCSR s
augnent ati on plan could not adequately quantify or replace
depletions to overlying tributaries resulting from groundwat er
punpi ng.

To support the adequacy of its application and its
augnent ati on pl an, PCSR devel oped groundwater and surface water
nodel s to predict the effect of groundwater punping on overlying

tributaries. After PCSR presented its case-in-chief, Opposers
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moved for dism ssal of PCSR s application pursuant to CR C P
41(b)(1).

In an order granting Opposers’ notion, the water court
di sm ssed PCSR s augnentation plan and application, and awarded
attorney fees and costs to Opposers. Additionally, the water
court determned that Aurora was vicariously liable for PCSR s
action, and joined Aurora as a party for purposes of determ ning
t he anobunt of attorney fees to award.

The Supreme Court affirns in part, reverses in part, and
remands. As a prelimnary matter, the Court holds that because
PCSR failed to prove the timng of depletions and failed to
present evidence of return flows, PCSR nust replace 100 percent of
its wthdrawal s.

The Court then addresses the dism ssal of PCSR s application.
First, the water court did not abuse its discretion in excluding
PCSR s rebuttal evidence or in finding that PCSR s groundwater and
surface water nodels failed to produce sufficiently reliable
results to permt a reasonably accurate determ nation of the
timng, anmount, and | ocation of stream depletions or the |egal
avai lability of replacenent water. In the absence of sufficient
proof, the water court correctly held that it could not determ ne
the issue of injury with respect to PCSR s augnentation pl an.
Accordingly, the water court applied the proper standard of review

pursuant to CR CP. 41(b)(1) in dismssing PCSR s augnentati on



pl an. Moreover, because the water court |acked sufficient proof
to determine the issue of injury, the water court did not have a
duty to reconsider injury in retained jurisdiction.

Finally, wthout a decreed augnentation plan, PCSR failed to
produce evidence at trial sufficient to support a decree for any
of its remaining clainmed surface appropriations. In conclusion,
the Court affirns the dism ssal of PCSR s application and
augnent ati on pl an.

Wth respect to the water court’s award of attorney fees, the
Court reverses the award in its entirety as an abuse of
di scretion, except for those fees that Opposers incurred in
defending PCSR s clains for precipitation and irrigation run-off,
whi ch were frivolous frominception. The Court remands to the
water court for a determ nation of these anmobunts. Additionally,
Aurora is vicariously liable for attorney fees because PCSR, as
Aurora’s agent, pursued a frivolous claim Joinder of Aurora was
proper pursuant to CR C. P. 20 and 21.

Lastly, the water court did not abuse its discretion in
awar di ng costs to Opposers for expert witness services or for

deposition, expert wtness, and in-house attorney fees.
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Plaintiff-Appellants, Park County Sportsnen’s Ranch, LLP
(“PCSR’), Kenneth J. Burke (PCSR s attorney at trial), and the
City of Aurora, appeal froma judgnent of the District Court for
Water Division 1 dismssing PCSR s water rights application and
awardi ng attorney fees and costs to objectors who successfully
opposed the application. First, we affirmthe water court’s
deci sion dism ssing PCSR s application for |ack of an adequate
augnent ation plan. Second, we affirmthe water court’s award of
costs to Opposers. Finally, we reverse the water court’s award
of attorney fees to Opposers, except for those anmounts
associated wwth PCSR s clains for precipitation and irrigation
run-off, which were frivolous frominception. Because PCSR, as
Aurora’s agent, litigated a frivolous claim we affirmthe water
court’s order joining Aurora as a party for the purposes of
determ ning attorney fees.

| . Facts and Procedural History

PCSR is a Col orado partnership that owns a ranch in South
Park, Col orado. The ranch is |located within the South Park
Basin, an area of about 90 square mles underlain by a natural
geol ogic structure called the South Park Formation. The South
Park Formation contains aquifers that PCSR intends to utilize in

connection wwth a water project it calls the South Park



Conj unctive Use Project (the “Project”).! If inplenented, the
Project would allow PCSR to punp water fromthe aquifers and
deliver it to the Cty of Aurora for nunicipal use.

On January 30, 1996, PCSR, acting for itself and as an
agent for Aurora pursuant to an express contract, filed an
application for determ nation of conditional underground and
surface water rights and for approval of an augnentation plan in
the District Court for Water Division 1 (“water court”).?

In its application, PCSR sought to establish several
conditional water rights, including (1) a conditional right to
wi t hdraw a specified anount of groundwater per year fromthe
Sout h Park aquifers through 26 proposed wells | ocated on PCSR s
| and; (2) a conditional underground storage right to store water

in the cone of depression created by punping fromthe 26

! “Conjunctive use” neans the joint use of groundwater and

surface water resources. Because Col orado adm ni sters
groundwat er sources that affect or are affected by surface flow
as part of the surface appropriation system Colorado allows
conjunctive users to use wells as alternate points of diversion
for surface rights. Janmes N. Corbridge, Jr. & Theresa A Rice,
Vranesh’s Col orado Water Law 16 (rev. ed. 1999).

> PCSR was the only nanmed party on the application. However, in
its order concerning post—trial notions, the water court joined
Aurora as a party pursuant to Qpposers’ notion for attorney fees
and costs, and held that Aurora was |iable for attorney fees.

Consequently, Aurora is a party to this appeal. M. Burke is a
party to this appeal by virtue of his being liable for attorney
fees as PCSR s attorney at trial. For sinplicity, we refer

solely to PCSR when di scussing the nerits of the application.



proposed wells; and (3) absolute and conditional rights for
surface storage and recharge coll ection systens.

To protect against injury to existing water users, PCSR
al so sought approval of an augnentation plan to repl ace
injurious depletions to the South Platte tributaries caused by
its proposed groundwater punping. |In its augnentation plan,
PCSR initially identified four sources of replacenent water.
First, PCSR identified water rights for three springs, and a
smal | reservoir, all previously decreed in a separate
proceedi ng. PCSR clainmed these rights free of the priority
system as devel oped water.® Second, PCSR identified as-yet
undecreed conditional surface water rights with 1996 priorities,
including six reservoirs, a fourth spring, and a direct flow
collection system PCSR clainmed water fromthis fourth spring

free fromthe priority system pursuant to the futile cal

® Devel oped water is water that was not previously part of the
river systemand thus is not subject to adm nistration by the

state engineer. See R J. A, Inc. v. Water Users Ass’'n of Dist.
No. 6, 690 P.2d 823, 82526 (Colo. 1984); Pikes Peak Golf C ub,
Inc. v. Kuiper, 169 Col o. 309, 315, 455 P.2d 882, 884-85 (1969)
overruled by Gffen v. State, 690 P.2d 1244, 1247 (Col o. 1984).




doctrine and as devel oped water.* Third, PCSR identified
tributary groundwater to be withdrawn by the as-yet-undecreed 26
wells described in its application, including water w thdrawn
from PCSR s proposed underground reservoir. Lastly, PCSR
identified as-yet-undecreed underground water rights in
nontributary groundwater to be withdrawn fromthe Laram e-Fox
Hills aquifer pursuant to a separate application.

By stipulation prior to trial, PCSRwthdrew its clains
that any of its augnentation sources would be adm nistered free
of the priority system and acknow edged that its clained water
rights woul d have to be administered with 1996 priorities.® PCSR
also withdrewits claimto change its previously decreed water
rights to allow those rights to be used for augnentati on.
Finally, in a separate proceeding, the water court dism ssed
PCSR s application for the as-yet-undecreed underground water
rights in the Larame-Fox Hlls aquifer. W affirnmed the water

court’s judgnent in Park County Sportsnmen’s Ranch LLP v. Bargas,

* The futile call doctrine authorizes the state engineer to lift
a curtailment order originally issued for the protection of
decreed water rights under priority admnistration if the person
whose diversion is curtailed proves that discontinuance of that
diversion will not cause water to becone avail able to senior
priorities under a call for admnistration. Enpire Lodge
Honeowners’ Ass’'n v. Myer, 39 P.3d 1139, 1156 (Col o. 2001).

> PCSR still clainmed an 1878 appropriation date for the fourth
spring.




986 P.2d 262, 275 (Colo. 1999) [hereinafter Park County I).

Accordingly, at the tinme of trial, PCSR s remai ni ng augnentati on
sources were its as-yet-undecreed conditional surface rights
wth 1996 priorities, and its as-yet-undecreed underground

st orage reservoir.

PCSR envi sioned that its conditional rights and the
augnent ati on plan woul d operate to inplenent the Project as
follows: (1) initial groundwater punping in excess of recharge
woul d create a cone of depression in the underlying South Park
aqui fers, thereby creating underground storage capacity; (2)
PCSR woul d deliver the withdrawn groundwater to the South Platte
and its tributaries for downstreamdelivery to Aurora; (3) PCSR
woul d then store surface water diverted in priority during tines
of heavy precipitation in recharge facilities overlying the
South Park aquifers; (4) the water thus diverted and stored
woul d percol ate into the underlying aquifer, recharging it and
reduci ng the volunme of the cone of depression for the purpose of

augnenting out-of-priority depletions.



After PCSR filed its water rights application, numerous
obj ectors (collectively “Opposers”)® filed statements of
opposition, arguing that inplenentation of the Project would
injure senior water interests in the South Park Basin.
Specifically, Opposers challenged the adequacy of PCSR s
augnentation plan to replace depletions to the South Platte
tributaries resulting from groundwater punping.

To support the adequacy of its application and its
augnentation plan, PCSR retained a consulting firmto devel op

both a groundwater and a surface water nodel of the South Park

® The Opposers who participated in trial and on appeal are the
Col orado state engi neer; the D vision Engineer for \Water
Division No. 1; Colorado Water Conservation Board, Col orado
Division of Wldlife; Cty of Thornton; Gty of Englewod; City
and County of Denver; County of Park; Center of Col orado Water
Conservancy District; Elkhorn Ranch Honme Omers Associ ati on;
Upper South Platte Water Conservancy District; Board of
Comm ssi oners of County of Park; Park County Water Preservation
Coalition; United States of Anerica; Centennial Water and
Sanitation District; Union Pacific Resources Conpany; The Frieda
Wahl Trust; Steve Bargas; Kinberly Bargas; Frida Bargas; H D &
Mary Cat herine Col eman; Janmes T. Benes; Janes T. Benes, Jr. &
Cassandra L. Benes Trust; Tarryall Land & Cattle, LLC, Magness
Land Hol di ngs, LLC, Estate of Bob Magness; Town of Fairplay;
James Canpbel | /I ndi an Mountain Corporation; Ruth Bartle; Jill E.
Boi ce; Bob Burch; Robert W Heckendorf; M chael & Vicki Lothrop;
Richard A. Genfell; David Wlson; Darrell Johns; David Johns;
John Johns; Joseph G & Joyce C. M nke; Janmes E. Copanos;
Central Colorado Cattlenen’s Association; Gegory Snapp; Roy G
Doerr; Erik Taylor; WIdwod Recreational Village Associ ation;
Mark & Carol Carrington; Hansludw g Komrert; and Stephen R
Cline. These Opposers participated in varying degrees and
capacities at trial. For sinplicity, we refer in this opinion
to actions taken by “the Qpposers” w thout specifying the
particul ar Opposers or noting that other Opposers did not join.



Basin. In its groundwater nodel,’ the consulting firmused data
gathered fromexisting wells in the South Park Basin and aquifer
testing sites on PCSR s property to predict the effect of the
Project on the South Platte and its tributaries.

In its surface water nodel,® the consulting firmused stream
gauge data from an adj acent drainage to predict the anmount of
wat er available fromin-priority surface diversions for its
augnent ati on pl an.

In Cctober 1998, one of PCSR s scientists, Dr. Harvey
East man, circul ated a nmenorandum suggesting nodel -rel at ed tasks
t hat woul d be useful to both enhance the groundwater nodel, and
to assist in and performsensitivity anal yses for the
groundwat er nodel (the “Eastman Menp”). It appears that PCSR
conpl eted sone, but not all of these tasks.

Shortly before trial, PCSR submtted a proposed decree

containing a new exhibit (called “New Exhibit Z’) that abandoned

" The consulting firm devel oped its groundwater nodel using
MODFLOW a conputer program devel oped by the United States
Ceol ogi cal Survey to sinulate groundwater systens in three

di mensi ons.

8 The consulting firm devel oped its surface nmodel using RIBSIM a
conput er nodel i ng program devel oped by a nenber of the firm



use of the nodels discussed above in favor of an extensive

nmoni toring plan which would prospectively quantify and repl ace
depl etions caused by the Project.® Although the water court
admtted the proposed decree, it excluded expert testinony in
support of the nonitoring plan from PCSR s case-in-chi ef because
PCSR failed to tinmely disclose the testinony. Thus, during its
case-in-chief, PCSR was required to use only the groundwater and
surface water nodel results to support the adequacy of its
augnent ati on pl an.

In an eight-week trial to the water court in July and
August 2000, PCSR presented extensive expert testinony in
support of its nodels. At the end of PCSR s case-in-chief,
Opposers noved for dismssal pursuant to CRCP. 41(b)(1).

Foll owi ng a two-day hearing, the water court dism ssed PCSR s
application. The water court concluded that: (1) PCSR s
groundwat er nodel did not produce sufficiently reliable results
to permt a reasonably accurate determ nation of the timng,
anount, and | ocation of stream depletions or to determ ne the
rate of aquifer recharge resulting from PCSR s recharge

facilities; and (2) PCSR s surface water nodel did not produce

® PCSR's initial proposed decree, filed in 1999, also contained a
proposed nonitoring plan. However, it is clear fromthis

initial decree that PCSR i ntended to perform substanti al

simul ation and nodeling prior to initiation of punping and in
conjunction with physical evaluation of streamflows after
initiation of punping.




sufficiently reliable results to determ ne streamflow or | ega
availability of replacenent water for PCSR s project. As a
result, the water court concluded that PCSR failed to neet its
burden of proof with respect to its augnentation plan to
quantify injurious depletions in tine, place, and | ocation, and
t hus, dism ssed PCSR s augnentation plan and application for
condi tional rights.

In post-trial notions to the court, PCSR sought
reconsi deration of the court’s dismssal; Opposers sought
attorney fees and costs, and the joinder of Aurora as a party
for purposes of collecting attorney fees and costs. The water
court denied PCSR s notion, and granted Opposers’ notions for
fees and costs, and joi nder of Aurora.

The court reiterated its initial conclusions, and further
determ ned that: (1) water cannot be stored in a saturated
aquifer that is tributary to an overappropriated stream system
(2) PCSR s application becane groundl ess as of COctober 28, 1998,
the date of the Eastnman Meno; (3) PCSR s clainms for augnentation
credits arising fromprecipitation, irrigation return flows, and
decreases in evapotranspiration | osses were frivolous fromtheir
i nception; and (4) because Aurora was PCSR s principal with
respect to the application, Aurora was |liable for costs and
attorney fees inposed against PCSR. The court | ater absol ved

Aurora of liability for costs, but not for attorney fees.



Subsequently, the court held an evidentiary hearing to
determ ne the anount of attorney fees and costs. Based on
evi dence presented at that hearing, the water court issued a
j udgnment awarding certain of OCpposers over $2.5 mllion in costs
and attorney fees. PCSR, M. Burke, and Aurora appeal ed the
wat er court’s judgment to this Court.?*°

We hold that the water court did not abuse its discretion
in dismssing PCSR s application or in awardi ng reasonabl e costs
to certain of Opposers. However, except with respect to PCSR s
storage clains for precipitation and irrigation run-off, we hold
that the water court abused its discretion in finding PCSR s
clains groundl ess and frivol ous, and in awardi ng attorney fees
to Opposers. Therefore, as set forth in our opinion below we
affirmin part, and reverse in part the water court’s judgnent,
and remand for further proceedings in accordance with this
opi ni on.

1. Dismssal of PCSR s Application

As noted above, PCSR envisioned that its conditional rights
and the augnentation plan woul d operate together to inplenent
the Project. The water court, however, dism ssed the

application for conditional underground and surface water rights

10 Section 13—4—102(1)(d), C.R S. (2004), grants us initial
jurisdiction over final judgnents of district courts in water
cases involving priorities or adjudications.

10



primarily because it found the proposed augnentation plan
fatally flawed. PCSR argues that the water court erred in so
concl udi ng, alleging numerous m stakes. !

To review the water court’s judgnent, we nust first
determ ne whether it was correct inits initial assessnent that
PCSR nmust replace 100%of its withdrawals. W find that the
court did not err in concluding that any anal ysis of the
augnentati on plan nust start with the assunption that 100% of
t he proposed w thdrawal s that woul d cause material injury to
ot her water users nust be replaced. Simlarly, we review PCSR s
contention that the water court inproperly denied it “credit”
for reductions in evapotranspiration, such that PCSR was

inproperly required to provide nore augnentation water than

1 pPCSR, Aurora, and M. Burke filed a total of eight briefs in
support of their appeal, many of which assert identical or
over | appi ng argunents. PCSR, Burke, and Aurora assert the
followng errors in the water court’s judgnment dismssing its
application: (1) the water court erred as a matter of law in
requiring 100% repl acenent of out—ef—priority withdrawals; (2)
the water court erred in dismssing the augnentation plan by (a)
applying the wong standard for dismssal, (b) inproperly

precl udi ng evidence of protective terns and conditions, and (c)

i nproperly ignoring the purpose of retained jurisdiction to
address uncertainties; (3) the water court created an inpossible
standard for conjunctive use projects by m sapplying the | aw of
under ground storage; (4) the water court erred in dism ssing
PCSR s remai ning conditional water rights for surface

di versions; (5) the water court erred in denying credit for
reduced evapotranspiration; (6) the water court findings
regardi ng the nodels were unsupported in the record and were not
a basis for dismssal; and (7) the water court abused its

di scretion in excluding sonme of the very evidence it clainmed was
| acking in support of the augnentation plan.

11



legally required. We hold that the water court properly
determ ned that PCSR was not entitled to evapotranspiration
credit.

Hol ding that PCSR s proposed augnentation plan could only
be approved if 100% of its proposed withdrawals are replaced, we
next anal yze whet her the augnentation plan was appropriately
dism ssed. W first address the propriety of the water court’s
pre-trial evidentiary rulings. |In so doing, we conclude the
wat er court properly limted PCSR s presentation of scientific
evi dence due to PCSR s failure to tinely disclose alternative
evidence in the nature of (1) sensitivity anal yses perfornmed on
t he groundwater nodel, (2) an analysis of water availability for
four years after the application was filed, (3) evidence
regarding a dover analysis, and (4) expert testinony in support
of “New Exhibit Z~

W next review the water court’s trial rulings. As a
consequence of pre-trial rulings limting the evidence which
PCSR coul d present at trial, the results from PCSR s groundwat er
and surface water nodels were PCSR s only scientific evidence at
trial. Because the water court properly concluded that this
evi dence was not sufficiently reliable pursuant to CRE 702, the
wat er court dism ssed PCSR s application pursuant to CR C P
41(b) (1), holding that PCSR failed to neet its burden of proof

Wth respect to its augnentation plan to quantify injurious
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depletions in tine, place, and |ocation, and dismssing its
application. W find no error in the water court’s anal ysis.

Finally, we determ ne that the water court did not err when
it refused to invoke retained jurisdiction to decide the issue
of injury.

A 100% Repl acenent of Wt hdrawal s Required

PCSR argues that the water court erred in requiring it to
replace 100% of its groundwater wi thdrawals. W disagree. The
water court held that, although Col orado | aw does not require an
out-of-priority diverter to replace 100% of its w thdrawal s,
“PCSR is nevertheless required to replace 100% of its

w t hdrawal s that woul d cause material injury to other users if

not replaced” (enphasis added).

Qur cases support the water court’s determ nation. Park

County I, 986 P.2d at 275; see al so Cache LaPoudre Water Users

Ass'n v. dacier View Meadows, 191 Colo. 53, 62, 550 P.2d 288,

294 (1976) (“water is available for appropriation if the

di version thereof does not injure holders of vested rights”).
Thus, to the extent an applicant can prove that its depletions
are non-injurious, or that its injurious depletions are |ess
than its withdrawals, it is not required to replace 100% of its

w thdrawal s. PCSR, however, failed to prove either of these.

13



VWere surface water is overappropriated,? Col orado | aw
presunes that groundwater depletions through well-punping result
ininjury to senior appropriators absent a showing to the

contrary. Sinpson v. Bijou Irrigation Co., 69 P.3d 50, 59 n.7

(Col 0. 2003); Al anpsa-La Jara Water Users Prot. Ass'n v. Goul d,

674 P.2d 914, 931 (Colo. 1983). The South Platte River Basin is

substantially overappropriated. Cty of Thornton v. Bijou

Irrigation Co., 926 P.2d 1, 71 n.66 (Colo. 1996); Hall wv.

Kui per, 181 Col o. 130, 132, 510 P.2d 329, 330 (1973). Thus,

absent a showing to the contrary, groundwater depletions
resulting fromPCSR s withdrawal s are presuned injurious.

PCSR coul d have denonstrated that depletions resulting from
its diversions would occur when senior water rights do not have
a call on the river, and, thus, would not cause injury. See

Cache La Poudre Water Users Ass'n, 191 Colo. at 59-62, 550 P.2d

at 293-94 (holding that where senior users can show no injury by
t he diversion of water, they cannot preclude the beneficial use

of water by another); Park County I, 986 P.2d at 275. However,

PCSR failed to prove the timng of depletions resulting fromits

wel | - punpi ng.

12 surface water is overappropriated when there is not enough
water in the streamduring irrigation season or at other tines
of the year to satisfy all decreed appropriations. Hall v.

Kui per, 181 Col o. 130, 132, 510 P.2d 329, 330 (1973).
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PCSR al so coul d have denonstrated that its depletions would
be less than its wthdrawal s because of anticipated return

flows. See Kelly Ranch v. Southeastern Col o. Water Conservancy

Dist., 191 Colo. 65, 77, 550 P.2d 297, 306 (1976) (“If

[ appl i cant] does not prove to the satisfaction of the court that
there is any return flow. . . then the court will be obliged to
order release into the stream of 100% of the anount of water

w thdrawn from such wells fromwhich there is no return flow ”).
However, PCSR presented no evidence of anticipated return flows.
To the contrary, PCSR clained the right to fully consune all the
water that it punped.

Accordi ngly, because PCSR failed to prove the timng of
depletions and failed to present evidence of return flows, the
wat er court was required to order 100% repl acenment of
w thdrawal s. See id.

Regardl ess of these concl usions, PCSR argues that 100%
repl acenent of withdrawals is inproper because sone of its

withdrawals will be offset by reductions in evapotranspiration
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resulting fromthe Project (“salvaged water”).!® PCSR sought
augnentation credits for this sal vaged water. In a parti al
summary judgnent notion prior to trial, the water court denied
the claimfor augnentation credits, citing section 37-92-103(9),
10 C R S. (2000), which precludes an applicant fromcl ai m ng
credit for salvaged water in an augnentation plan. PCSR argues
that it is entitled to the sal vaged water because its
underground storage facility is analogous to gravel pits and on-
streamreservoirs, both of which are exceptions to this rule.
W di sagree.

Water resulting fromreduced consunption by native plants

is comonly referred to as “sal vaged water.” See Sout heastern

Col o. Water Conservancy Dist. v. Shelton Farnms, 187 Col o. 181,

187, 529 P.2d 1321, 1325 (1975). An applicant may not claim
credit for salvaged water in a plan for augnentation. § 37-92-

103(9), CRS. (2004). This rule applies to all native

13 Native vegetation acts |like a punp sucking up water that woul d
ordinarily be available for appropriation. See Southeastern
Col o. Water Conservancy Dist. v. Shelton Farnms, 187 Col o. 181,
18788, 529 P.2d 1321, 1325 (1974). Once PCSR starts punpi ng
water fromthe South Park aquifers, the resulting cone of
depression will create a significant drop in the water table.

As a result, native vegetation existing on the surface overlying
the aquifer will have limted neans of obtaining water and
nutrients, and will eventually die, thereby freeing water that
bel ongs to the system for appropriation. This water is referred
to as “salvaged water.” |d. Because salvaged water is
considered part of the stream it is not available for

i ndependent appropriation outside of the priority system |1d.
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vegetation, whether or not it is classified as phreatophytic.

Gffen v. State, 690 P.2d 1244, 1247-48 (Colo. 1984). There are

two exceptions to this rule for unlined gravel pits, section 37-
92-305(12)(a), C R S. (2004), and on-streamreservoirs, section
37-84-117(5), CRS. (2004). PCSR argues that it is entitled to
credit for sal vaged water because its underground storage
facility is anal ogous to these exceptions.

Section 37-92-305(12)(a) is a narrowWy drafted provision
that allows owners of gravel pits to take credit for the
hi storical consunption of water by the pre-existing natural
vegetative cover in determning the anount of water lost to
evaporation fromthe surface of the pit.*® Likew se, section 37-
84-117(5) allows credit against the cal cul ati on of evaporation

| osses fromthe surface of on-streamreservoirs for any | osses

14 Phreat ophytes are “water—oving plants that grow al ong ditches

and streanms, resulting in the loss of water through

evapotranspirati on and may seriously inpede the flow of water.”

Corbridge & Rice, supra, at 121 n.593.

15 Section 37-92-305(12)(a) states:
In determning the quantity of water required in an
augnentation plan to replace evaporation from ground water
exposed to the atnosphere in connection with the extraction
of sand and gravel by open mning as defined in section 34—
32—103(9), CRS., there shall be no requirenent to repl ace
the anobunt of historic natural depletion to the waters of
the state, if any, caused by the preexisting natural
vegetative cover on the surface of the area which wll be,
or which has been, permanently replaced by an open water
surface. The applicant shall bear the burden of proving
the historic natural depletion.
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that woul d occur naturally if the reservoir had not been
constructed. °
Exceptions to the general |aws should be narrowy

construed. See, e.g., Sargent Sch. Dist. RE-33J v. W Servs.

Inc., 751 P.2d 56, 60 (Colo. 1988) (statutory exceptions to the

Col orado Open Records Act should be narrowy construed). The
| egi sl ature, not the court, should expand these exceptions if

desirable. Shelton Farns, 187 Colo. at 192, 529 P.2d at 1327.

Because the | egislature has not provided for the type of credit
clainmed by PCSR, we refuse to inply it.

PCSR al so argues that the water court’s ruling is in
conflict wwth the Water R ght Determ nation and Adm nistration
Act of 1969 (“1969 Act”) as it pertains to wells. Section 37-
92-501(1), CR S. (2004), provides in relevant part:

It is the legislative intent . . . that ground water

di versions shall not be curtailed nor required to repl ace
wat er withdrawn, for the benefit of surface right
priorities, even though such surface right priorities be
senior in priority date, when, assum ng the absence of
ground water wthdrawal by junior priorities, water would
not have been avail able for diversion by such surface right
under the priority system

1 Section 37-84—117(5) provides in relevant part that:
In determning the quantity of any evaporation rel ease
under this section, the state engi neer shall conpute the
surface evaporation fromthe reservoir and deduct therefrom
any accretions to the streamflow resulting fromthe
exi stence of the reservoir and any natural depletions to
the streamflow which would have resulted if the reservoir
were not in existence.
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PCSR maintains this provision nmerits reversal of the water
court’s decision. W disagree. This provision gives
admnistrative direction to the state engineer. It does not
instruct water courts to ignore 37-92-103(9) and rel ated case
I aw, nmuch | ess approve the use of salvaged water for
augnentation credits free of the call of the river.

PCSR al so argues that the adoption of House Bill 98-1011
codified in sections 37-90-102(3), 37-90-137(12), and 37-92-
305(6)(c), 10 CR S. (2002), should be interpreted as
overturning the rule against salvaged water codified in section
37-92-103(9). The Ceneral Assenbly enacted special rules for

t he confined aquifer underlying portions of the San Luis Valley
in Water Division 3 by declaring that for new groundwater

w t hdrawal s, the “reduction of water consunption by nonirrigated
native vegetation” shall not factor into the determ nation of
wat er availability or injury. 8 37-92-305(6)(c), C R S. (2004);
§ 37-90-137(12)(b)(l1), 10 C.R S. (2002)(repeal ed 2004). PCSR
argues that because there are no simlar provisions for other
wat er divisions, use of sal vaged water for augnentation credit
with respect to well-punping in these other water divisions is
al l oned. W di sagree.

The CGeneral Assenbly enacted special rules for the confined
aquifer in Water Division 3 because, at the tinme, the aquifer

systens and their relation to surface streans were poorly
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understood. See § 37-90-102(3)(a), 10 C R S. (2002) (repealed
2004). As such, the CGeneral Assenbly enacted guidelines for the
state engineer to follow when granting well permts in the area.
8§ 37-90-102(3)(a). W note that the General Assenbly assured
that new wthdrawals fromthe confined aquifer woul d be properly
augnented so as not to injure vested water rights or increase
Col orado’ s delivery obligations under the Rio G ande Conpact. 8§
37-90-102(3)(a). Further, when enacted, sections 37-92-
305(6)(c) and 37-90-137(12)(b)(l1) did not constitute a repeal of

Shelton Farns or Gffen. See Preston v. Dupont, 35 P.3d 433,

44041 (Col o. 2001) (“Although the General Assenbly possesses
the authority to abrogate common | aw renmedies, we will not infer
a legislative abrogation of that right absent a clear expression
of intent.”).

Finally, PCSR maintains that we have suggested that it may
be permssible for wells to take credit for sal vaged water, and
that water court precedent exists in support of wells taking
credits for salvaged water. To the contrary, we have never
expressly or inpliedly approved the use of salvaged water in an
augnent ati on pl an.

In support of its argunent, PCSR cites our opinions in

Kui per v. Atchison, Topeka & Santa Fe Railway. Co., 195 Col orado

557, 561, 581 P.2d 293, 295 (1978), Jaeger v. Colo. G ound Water

Comm ssi on, 746 P.2d 515, 523 n.10 (Colo. 1987), O osed Basin
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Landowners Ass’'n v. Rio Grande Water Conservation District, 734

P.2d 627, 62931, 63537 (Colo. 1987), Al anvbsa-La Jara Water

Protection Ass’n v. Gould, 674 P.2d 914, 920 (Colo. 1983), and

Anerican Water Devel opnent, Inc. v. Gty of Al anposa, 874 P.2d

352, 368 (Colo. 1994) (hereinafter AW ).

I n Kui per, we nerely observed that well-punping may result
in sonme reduction in evapotranspiration |osses in the Arkansas
Ri ver drainage. 195 Colo. at 561, 581 P.2d at 295. Likew se,

in Alanpbsa-La Jara, we sinply repeated the applicant’s evidence

and the trial court’s finding that well-punping sal vaged a
substantial anmount of water. 674 P.2d at 920. Both of these
cases considered rules and regul ations pronul gated by the state
engi neer, not the adjudication of a plan for augnentation.

Mor eover, neither case considered the ruling in Shelton Farns,

or the existing statutory prohibition in section 37-92-103(9).

In Jaeger and Cl osed Basin, we expressly declined to consider

whet her or not Shelton Farns applied to the respective facts.

746 P.2d at 523 n.10; 734 P.2d at 637.

Finally, in AWDI, we nerely acknow edged the water court’s
factual findings, which rejected the applicant’s groundwater
nmodel in part because it overstated the reduction in
evapotranspiration resulting frompunping. 874 P.2d at 368. W

did not approve the use of salvaged water in an augnentation
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pl an, and we did not consider Shelton Farnms or section 37-92-

103(9) .

Thus, none of these cases provides authority for us to
allow PCSR to claimcredit for salvaged water in an augnentation
pl an. Accordingly, the water court properly denied PCSR s
cl ai med augnentation credits for sal vaged water

In summary, because PCSR failed to establish the timng of
its depletions, failed to establish anticipated return fl ows,
and failed to set forth proper clains for augnentation credits,
it is required to replace 100% of its w thdrawal s.

B. Di sm ssal of PCSR s Augnentation Plan

We now address whether the water court appropriately
di sm ssed the augnentation plan. To establish that its
augnent ati on plan coul d adequately replace 100% of w thdrawal s,
PCSR was required to prove the location, tinme, and quantity of
its depletions, and the legal availability of replacenent water.
At a pretrial hearing, the water court excluded PCSR s evi dence
of (1) sensitivity anal yses perforned on the groundwater nodel,
(2) an analysis of water availability for four years after the
application was filed, (3) evidence regarding a d over analysis,
and (4) expert testinony in support of “New Exhibit Z' due to
PCSR s failure to tinely disclose this evidence. Thereafter, at
the close of PCSR s case-in-chief, the water court concl uded

that PCSR failed to establish the location, tine, and quantity
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of its depletions, and the legal availability of replacenent
wat er because its scientific evidence was not sufficiently
reliable to be adm ssible pursuant to CRE 702. W find no error
in the water court’s analysis.?’

1. Pretrial Evidentiary Rulings

We first discuss the propriety of the water court’s pre-
trial evidentiary rulings excluding evidence in the nature of
(1) sensitivity anal yses perforned on the groundwater nodel, (2)
an analysis of water availability for four years after the
application was filed, (3) evidence regarding a d over

anal ysi s, '8

and (4) expert testinony in support of “New Exhi bit
Z’ due to PCSR s failure to tinely disclose this evidence.

PCSR acknow edged its failure to tinely disclose the
evi dence by the disclosure deadline for its case-in-chief, which
was Decenber 31, 1998. PCSR did not prepare its new water
availability analysis until Novenber 1999, and PCSR only first

reveal ed expert reports in support of New Exhibit Zinits

7 PCSR argues that the water court (1) applied the wong

standard for dismssal; (2) inproperly precluded evidence of
terms and conditions; and (3) inproperly ignored the purpose of
retained jurisdiction to address uncertainties. PCSR further
mai ntai ns that the water court conpounded these errors by (1)

i nproperly excluding evidence in support of the augnentation

pl an; (2) inproperly denying credits for reduced
evapotranspiration; and (3) making factual findings regarding
the reliability of the nodel results that were not supported in
the record and not a basis for dismssal.

8 A @ over analysis is a conbination of equations used to
determne irrigation return flows.
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rebuttal disclosures filed just two nonths before trial.
Li kew se, PCSR first revealed its sensitivity and G over
anal yses after the rebuttal disclosure deadline. However, PCSR
argues that its failure to disclose was harmess and its
evi dence shoul d have been admtted. W disagree.
Trial courts have wide |atitude to accept or refuse

evidence. Scott v. Matlack, Inc., 39 P.3d 1160, 1170 (Col o.

2002). Review ng courts may not overturn evidentiary rulings
absent a clear abuse of discretion. 1d. A party offering |ate-
di scl osed evi dence bears the burden of showing that the failure

to disclose was harml ess or justified. See Todd v. Bear Valley

Vill. Apartnents, 980 P.2d 973, 978 (Colo. 1999).

Here, the water court carefully reviewed the offered
evi dence and the prejudice that would result fromits adm ssion
in PCSR s case-in-chief. W find no abuse of discretion in the
wat er court’s decision to exclude the proffered evidence.

a. Sensitivity Anal yses

The water court held that testinony concerning sensitivity
anal yses woul d prejudi ce Qpposers because Qpposers did not have
the chance to conduct discovery or prepare for cross-
exam nation. PCSR offered no valid justification for its late
di scl osure. Accordingly, the water court did not abuse its

di scretion in excluding the evidence from PCSR s case-in-chief.
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b. Water Availability Analysis

The water court excluded PCSR s water availability analysis
because it was untinely disclosed; it was generated from new
informati on and data not otherw se in evidence or revealed in
PCSR s case-in-chief; and it was irrelevant to PCSR s case
because evi dence of water availability should be based on stream
flows as of the date of the clained appropriation and not events

occurring thereafter. See In Re Bd. of County Conmirs of

Ar apahoe County, 891 P.2d 952, 962 (Colo. 1995). Because the

evidence was irrelevant to PCSR s case, the water court did not
abuse its discretion in excluding the evidence.

C. d over Anal ysis

Li kew se, the water court held that admtting the | ate-
di scl osed 3 over anal ysis woul d prejudi ce Qpposers because it
was not a standard d over analysis, and Opposers had i nadequate
time to determ ne whether the analysis net the requirements for
scientific acceptance. PCSR admtted the evidence was prepared
to rebut Opposers’ evidence, and provided no valid justification
for its late disclosure. Accordingly, the water court held that
PCSR s failure to disclose was neither harm ess nor justified,
and properly excluded the analysis from PCSR s case-in-chi ef.

d. New Exhibit Z

Though the water court admtted PCSR s stipul ations

containing New Exhibit Z, it excluded expert testinony in
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support of New Exhibit Z because it was untinely disclosed, and
because it was a new theory of injury whose use woul d prejudice
Opposers if allowed in PCSR s case-in-chief. Nonetheless, PCSR
maintains it tinmely disclosed New Exhibit Z pursuant to Rule
2(f) of the Uniform Local Rules for Al State Water Court
Divisions, and that its nonitoring program had been a key aspect
of its application fromthe begi nning. W disagree.

Rul e 2(f) governs filing and service procedures in water
cases and provides that:

An applicant shall file and serve upon all parties at |east

15 days prior to hearing on any application before the

wat er judge, a proposed order that sets forth any necessary

findings, terns or conditions that the applicant reasonably

bel i eves the court should incorporate into the decree.

Rul e 2(f) contains no reference to the adm ssion of expert
testinmony in support of an application. Rather, it is CRCP
26(a) (2)'° that governs the disclosure of expert testinony, and
the water court properly conplied with it when it precluded
adm ssion of New Exhibit Z  Finding otherwise would all ow a

party to admt expert evidence on the eve of trial wthout

al l ow ng an opposer to properly prepare.

9 CRCP. 26(a)(2) provides that “a party shall disclose to
other parties the identity of any person who may present
evidence at trial,” and that such disclosure shall be
acconpanied by a witten sumary containing a conpl ete statenent
of all opinions to be expressed.
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Further, although PCSR s original Exhibit Z filed in 1999,
i ncl uded aspects of a nonitoring plan, it relied primarily on
t he groundwater nodel’s projected depletions. In its New
Exhi bit Z, PCSR suggested in its own disclosures that the
groundwat er nodel “be dropped” in favor of a prospective
nmonitoring programto prevent injury. |In essence, PCSR
abandoned any intention to accurately predict depletions before
the fact, preferring instead to neasure depletions after the
fact. Accordingly, the record supports the water court’s
determ nation that PCSR s New Exhi bit Z proposed a new t heory of
injury prevention at the last mnute. Therefore, the water
court did not abuse its discretion in excluding New Exhibit Z
from PCSR s case-in-chief.

As such, the water court properly limted PCSR s scientific
evidence at trial to presentation of the groundwater and surface
wat er nodel results.

2. Evi dence at Tri al

Because the water court did not abuse its discretion in
limting PCSR s scientific evidence at trial, we now address the

water court’'s conclusion that the scientific evidence PCSR
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presented at trial was not sufficiently reliable to be
adm ssi bl e under CRE 702. ?°
I n Col orado, CRE 702 governs the adm ssion of scientific

evi dence and expert testinony. People v. Shreck, 22 P.3d 68,

77—+8 (Colo. 2001). The focus of a CRE 702 inquiry is whether
the proffered scientific evidence is both reliable and rel evant.
Id. To determne the reliability of scientific evidence under
CRE 702, the court’s inquiry should be broad in scope and
consider the totality of the circunstances presented in each
case. |d. In performng its inquiry, the court may consider a
wi de range of factors that are pertinent to the case at issue.
Id. The court should also apply its discretionary authority

under CRE 403 to “ensure that the probative value of the

evidence is not substantially outweighed by unfair prejudice.”

20 pCSR argued that the water court’s conclusions concerning its
groundwat er and surface water nodels were (1) not supported in
the record, and (2) in the alternative, were not a basis for
dism ssal. W address the first argunment in this section using
the framework we set forth in People v. Shreck, 22 P.3d 68, 77—
78 (Colo. 2001), to determine the adm ssibility of scientific
evi dence. W approach our analysis in this manner because the
water court cited to Shreck in its order dism ssing PCSR s
application, and indicated that it based its concl usions
regarding the reliability of the groundwater and surface water
nmodel results on a Shreck analysis (“[T]he court concludes that,
in order for the conputer nodeling results to be reliable, and
hence relevant, for predicting the timng and anount of both
depl eti ons and recharge, the nodel nust be operated in a manner
that is consistent with accepted nodeling techniques.”). W
address PCSR s alternative argunent when we address the standard
of dismssal pursuant to CR C P. 41(b)(1).
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Id. The court nust issue specific findings as it performs its
CRE 702 and 403 anal yses. Id.
Trial courts are vested with broad di scretion to deterni ne

the adm ssibility of expert testinony. Masters v. People, 58

P.3d 979, 988 (Colo. 2002). The trial court is vested with this
di scretion because it has a superior opportunity to determ ne
the conpetence of the expert. 1d. |In addition, this deference
reflects the superior opportunity of the trial judge to gauge
both the conpetence of the expert and the extent to which his
opi nion would be helpful. 1d. As such, a trial court’s
exercise of its discretion will not be overturned unl ess

mani festly erroneous.

We hold that the water court’s exercise of discretion was
not mani festly erroneous. The water court properly considered
factors pertinent to this case, and issued specific findings
regarding the reliability of the groundwater and surface water
model s. 2! Specifically, the water court found that:

[ T] he nodel itself, is widely used to nodel aquifer

paraneters, anong other uses, and . . . it is capable of

producing reliable, relevant results. However, the

court concludes that, in order for conputer nodeling

results to be reliable, and hence rel evant, for

predicting the timng and anount of both depletions and

recharge, the nodel nust be operated in a manner that is
consistent wth accepted nodeling techniques. |If the

2l The water court did not hold a separate pretrial hearing to
determne the admssibility of PCSRs scientific testinony
during trial. Rather, the water court engaged in its CRE 702
analysis in its order dism ssing PCSR s application.
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nodel is operated in sonme other manner, there nust be

sufficient evidence that such other nmethod produces

valid and reliable results.

The water court then carefully analyzed the evidence as
to the nodeling techniques that PCSR s experts enployed to
operate the groundwater and surface water nodels used in this
case. After noting the relevant techniques, the water court
determ ned PCSR s experts commtted errors in technique with
respect to the groundwater nodel because they failed to
conduct a sensitivity analysis on the nodel,? failed to
properly calibrate the nodel,? failed to explain anomal ous

4

results and residual errors,? ignored another expert’s report

2 A sensitivity analysis is a nethod of deternining the effect
of parameter variation on nodel results so as to quantify the
uncertainty in the calibrated nodel caused by uncertainty in
nodel paraneters. Though Eastman docunented his observations of
sensitivity in the nodel paranmeters as he adjusted them during
calibrations, these observations are not a substitute for the
type of formal, post—ealibration sensitivity anal yses required

i n nodel i ng applications.

23 Calibration is the process of adjusting aquifer paraneters in
the nodel w thin reasonabl e ranges determ ned by aquifer test
data to obtain a match between neasured and nodel —predi cted
water |evels. Mddel paraneters should be based upon actual data
taken fromcalibration targets in the nodel area. |In this case,
PCSR s cal i bration was inproper for several reasons. First,
PCSR used poor—qual ity calibration targets, the mgjority of

whi ch were outside of the main punping area, and nost of which
produced, in the words of Eastman, “suspect” neasurenents.
Second, rather than use actual, neasured data to calibrate the
nmodel , PCSR used the nodel to manufacture hydrogeol ogic
paraneters which it then used to calibrate the nodel. Finally,
Eastman adm tted that PCSR i nproperly changed aquifer paraneters
after “calibrating” the nodel.

2 A “residual” is the difference between neasured and nodel —
predi cted water |evels.
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suggesting further evaluation, and failed to conplete an
i ndependent peer review of the nodel.

The court further determ ned that PCSR s experts
commtted errors in technique with respect to the surface
wat er nodel because PCSR failed to adjust cal culations for
the changing call regime,?® failed to factor out irrigation
run-off, 2 failed to consider variables other than

"and failed to deternine the range of errors?®

precipitation,?
for its sinmulated stream fl ows.

Rel yi ng on these findings, the water court held that the
groundwat er nodel, as operated in this case, failed to

produce sufficiently reliable results to permt a reasonably

accurate determ nation of the timng, anmount, and |ocation of

2> PCSR expert, Ross Bethel, assumed that the call pattern from
1950 to 1996 would replicate itself over the first forty-seven
years of the Project. However, he acknow edged in cross-

exam nation that higher frequency of calls from South Platte

wat er users has been observed in recent years, and that new
water rights have started calling since 1950. Evidence admtted
i n cross-exam nation denonstrated that the | egal availability of
water in the early 1990s was substantially | ess than that

| egally available in conparable flow years from 1950 to 1985.

26 Though Bethel considered irrigation return flows in his water
avai lability analysis, he admtted that he did not consider the
| egal availability of the irrigation runoff.

2! For exanple, the court indicated that PCSR shoul d have
considered the influence of basin |length-width ratios, basin
mean sl opes, subsurface geol ogy, and the nature of the
vegetative cover in determ ning the anmount of run-off.

28 | n one nodel area basin, average sinulated flows were nore
than 1000 acre feet higher than gauged flows. Wthout a range
of error determ nation, the court could not determ ne best- and
wor st -case scenarios for the nodel’s predictions.
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depletions, or the timng and amount of aquifer recharge.
The water court further held that the surface water nodel, as
operated in this case, failed to produce sufficiently
reliable results to permt a reasonably accurate
determ nation of either average streamflow or |ega
avai lability of augnentation water. Because the water
court’s exercise of discretion was not manifestly erroneous,
we refuse to overturn it on appeal . ?°
3. Standard for Dism ssal Pursuant to CR C. P. 41(b)(1)
Based on our finding that the water court’s determ nation
was proper, we next address whether the water court applied the
proper standard for dism ssal under CR C P. 41(b)(1).
In both orders dismssing PCSR s application, the water

court cited Teodonno v. Bachman, 158 Colo. 1, 4, 404 P.2d 284,

285 (1965), holding that the applicable standard for di sm ssal
under Rule 41(b)(1) is whether judgnent in favor of defendant is
justified on the evidence presented. Citing our holding in

Public Service Co. of Colorado v. Puebl o Board of Water Wbrks,

831 P.2d 470, 480 (Colo. 1992), PCSR argues that it was only

2 However, as discussed in our decision to reverse the water
court’s award of attorney fees, we find no support in the record
for the water court’s finding that PCSR ignored its own expert’s
report suggesting further evaluation. Neverthel ess, because
this factor was only one of many that influenced the water
court’s conclusions regarding the nodel results, and because the
ot her factors had anple support in the record, it does not

af fect our analysis of the water court’s decision on this issue.
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required to neet a prinma facie case to survive dismssal of its
augnent ati on pl an.

We hold that the water court applied the proper standard of
dismssal in reviewwng PCSR s application. Qur decision in

Public Service Co. only applies when a court reaches the issue

of injury in a change of water right or augnentation plan
proceedi ng. Because of the water court’s pre-trial evidentiary
rulings, PCSR s sole evidence in support of its augnentation
pl an was its groundwater and surface water nodel results.
Because these results failed to establish sufficiently reliable
evi dence quantifying depletions and the | egal availability of
repl acenent water, the water court was unable to reach the issue
of injury.

Rul e 41(b)(1) notions provide the court with an opportunity
to evaluate the evidence and to determ ne whether the plaintiff
has satisfied its burden of proof so as to require the other
side to present its case.®® Rule 41(b)(1) provides in rel evant
part:

After the plaintiff, in an action tried by the court

wi thout a jury, has conpleted the presentation of his

evi dence, the defendant, w thout waiving his right to offer

evidence in the event the notion is not granted, nay nove

for a dismssal on the ground that upon the facts and the

law the plaintiff has shown no right to relief. The court
as trier of the facts may then determ ne them and render

30 Apsent any provision to the contrary, the Rule applies to the
1969 Act. See Lake Meredith Reservoir Co. v. Amty Mit.
Irrigation Co., 698 P.2d 1340, 1344 (Col o. 1985).
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judgnent against the plaintiff or may decline to render
judgnment until the close of all the evidence

(enphasi s added).

Accordingly, where the court is the trier of fact and a
party brings a Rule 41(b)(1) notion to dismss, the standard is
not whether the plaintiff established a prim facie case, but
whet her judgnent in favor of defendant is justified on the
evi dence presented. Teodonno, 158 Colo. at 4, 404 P.2d at 285;

Rowe v. Bowers, 160 Colo. 379, 381, 417 P.2d 503, 505 (1966).

Consequently, the water court is not required to accept evidence
as true, but may determne the facts and enter judgnment agai nst

the plaintiff. 1d.; see also Pioneer Constr. Co. v. Richardson,

176 Col 0. 254, 259, 490 P.2d 71, 74 (1971) (“a court, acting as
fact finder, is not bound to accept a statenent as true because
there is no direct testinony contradicting it”). In nmaking its
ruling, the water court is afforded w de discretion, which may
not be di sturbed on appeal absent a show ng that its findings
and conclusions are so mani festly agai nst the wei ght of evidence

as to conpel a contrary result. Am Quar. & Liab. Ins. Co. v.

King, 97 P.3d 161, 165 (Colo. App. 2003).
We had occasion to address the application of Rule 41(b) (1)

in a conditional exchange proceeding in Public Service Co. 831

P.2d at 479-80. Like PCSR, plaintiff Public Service argued that

it was only required to establish a prima facie case to
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w thstand a Rule 41(b)(1) notion to dismss. 1d. at 479. In
support of its argunent, Public Service cited cases interpreting
section 37-92-305(3), CRS. (2004). 1d. Section 37-92-305(3)
codifies the standards for granting a change of water right or
pl an for augnentation. It provides:

A change of water right or plan for augnentation, including
wat er exchange project, shall be approved if such change or

plan will not injuriously affect the owner of or persons
entitled to use water under a vested water right or a
decreed conditional water right. |In cases in which a

statenent of opposition has been filed, the applicant shal
provide to the referee or to the water judge, as the case
may be, a proposed ruling or decree to prevent such
injurious effect in advance of any hearing on the nerits of
the application, and notice of such proposed ruling or
decree shall be provided to all parties who have entered
the proceedings. If it is determ ned that the proposed
change or plan as presented in the application and the
proposed ruling or decree would cause such injurious
effect, the referee or the water judge, as the case may be,
shall afford the applicant or any person opposed to the
application an opportunity to propose terns or conditions
whi ch woul d prevent such injurious effect.

We have interpreted this section to establish a franmework

of burden shifting between applicant and opposers. See Sinpson

v. Yale Invs., Inc., 886 P.2d 689, 69697 (Colo. 1994). Before

an augnentation plan is approved, the applicant bears the
initial burden of producing sufficient evidence to establish a
prima facie case that the proposed depletion wll be non-
injurious. 1d. at 696. |If the applicant successfully neets its
burden, the objectors bear the burden of providing evidence of

injury to existing water rights. |1d. at 697. Were objectors
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provi de contrary evidence of injury, the applicant has the
ulti mate burden of show ng an absence of injurious effect by a
preponderance of the evidence. |d.

In Public Service Co., we noted that this franmework

anticipates the active participation of objectors in the

determ nation of whether a claimed right will have an injurious
effect. 831 P.2d at 480. Consequently, we concluded that the
statutory framework was appropriate in a proceeding for a change
of water right because the objectors have better access to
probative evidence on the issue of injury to vested rights than
the applicant. I|d.

However, we found no basis to apply a prinma facie standard
or to shift the burden of proof on issues where the applicant
has better access to the required evidence. 1d. Accordingly,
because Public Service had better access to the evidence
necessary to establish that it had taken the first step towards
appropriation, and “can and will” proceed with diligence to
conplete the appropriation within a reasonable tine, the
necessary factual predicates for a conditional exchange right
decree, we declined to |ower Public Service's burden to a prim
facie standard. Therefore, contrary to PCSR s assertion, we

held that the prima facie standard set forth in 37-92-305(3)

only applied to the issue of injury in a change of water right

proceeding. See id.
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Here, the water right at issue is neither a change of water
right nor a conditional exchange right, but an augnentation
pl an. Augnentation plans are decreed based on the sane no-
injury analysis that applies in change of water right

proceedi ngs. Sinpson v. Yale Invs., Inc., 886 P.2d at 696.

Accordingly, determ ning the absence of injury is crucial to the
success of an augnentation plan, which shall only be approved
“if such change or plan wll not injuriously affect the owner of
or persons entitled to use water under a vested water right or a
decreed conditional water right.” § 37-92-305(3).

However, augnentation plans are subject to additional
statutory requirenents. See § 37-92-305(8), C.R S. (2004).3%
For exanple, in reviewng a proposed augnentation plan, a water
court nust consider the anbunt and timng of the applicant’s
depl etions, the amount and timng of avail abl e repl acenent

water, and the existence of injury to senior appropriators.

31 Section 37-92-305(8) provides in relevant part that:
In review ng a proposed plan for augnentation and in
considering terns and conditions that nmay be necessary
to avoid injury, the referee or the water judge shal
consider the depletions froman applicant’s use or
proposed use of water, in quantity and in tinme, the
anmount and timng of augnentation water that would be
provi ded by the applicant, and the existence, if any,
of injury to any owner of or persons entitled to use
wat er under a vested water right or a decreed
condi tional water right.
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8§ 37-92-305(8). Thus, before an applicant can establish an
absence of injury to satisfy its prima facie case, it nust first
establish the timng and | ocation of depletions, as well as the
availability of replacenent water to prevent injury fromthose

depletions. See State Eng’'r v. Castle Meadows, Inc., 856 P.2d

496, 507 (Colo. 1993)(court erred in determning the absence of
injury where it failed to consider the relationship between the
anount and timng of depletions and the anpbunt and tim ng of

repl acenent water); WIlliams v. Mdway Ranches Prop. Oaners

Ass’'n., Inc., 938 P.2d 515, 522 (Colo. 1997)(“An essenti al

conponent of an augnentation plan is the provision for adequate

repl acenent water.”); Webert v. Rothe Bros., Inc., 200 Colo.

310, 319, 618 P.2d 1367, 1373 (1980)(“In order to determ ne the
adequacy of the [augnentation plan] to acconplish its intended
purpose, it is necessary to consider the adequacy of the
replacenent water rights.”). Wether an augnentation plan wll
result in material injury to senior appropriators is a factual
determ nati on based on the evidence presented in a particular

case. Farner’'s Reservoir & Irrigation Co. v. Consol. Mit. Water

Co., 33 P.3d 799, 812 (2001); Castle Meadows, Inc., 856 P.2d at
5009.

As di scussed above, the water court properly held that
PCSR s groundwat er and surface water nodels failed to produce

sufficiently reliable results to permt a reasonably accurate
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determ nation of the timng, anount, and |ocation of stream
depletions or the legal availability of replacenent water.
Additionally, it is clear that PCSR had better access to
probative evidence of those elenents by virtue of its designing
both the nodels and the augnentation plan.

Hence, the water court correctly held that, in the absence
of sufficient proof, it could not determ ne the issue of injury
wth respect to PCSR s augnentation plan. Accordingly, we
conclude that the water court applied the proper standard of
review pursuant to Rule 41(b)(1) in dismssing PCSR s
augnent ati on pl an.

4. Ret ai ned Juri sdiction

This brings us to PCSR s next argunent, nanely that we
shoul d nonet hel ess reverse the water court’s dism ssal because
the water court inproperly ignored the purpose of retained
jurisdiction. PCSR contends that the renedy for uncertainty
regarding injury that may arise fromoperating an augnentation
plan is retained jurisdiction, not dismssal. PCSR naintains
that its proposed twenty-five-year period of retained
jurisdiction provides anple opportunity to address uncertainties
as required by |aw

We hold that the purpose of retained jurisdictionis to
address injurious effects that result fromthe operation of a

decreed augnentation plan, and may only be invoked by Opposers
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after a finding of non-injury by a water court. Because the
wat er court |acked sufficiently reliable evidence to reach the
issue of injury, the water court did not have a duty to
reconsider injury in retained jurisdiction.

As we di scussed above, an applicant nust establish absence
of injury before the burden shifts to opposers to provide

evidence of injury to existing water rights. Consol. Mit. Water

Co., 33 P.3d at 811. |If opposers present evidence of injury,
the ultimte burden of establishing non-injury rests with the
applicant. |d. at 812. A decree for an augnentation plan can
only enter if the applicant neets this burden. Id.

Contrary to PCSR s argunent, a water court does not have a
duty to reconsider injury in retained jurisdiction until after
the water court approves an applicant’s augnentation plan based
upon the no-injury analysis. 8 37-92-304(6), C.R S. (2004).
Section 37-92-304(6) provides in part:

Any decision of the water judge . . . dealing with a change

of water right or a plan for augnentation shall include the

condition that the approval of such change or plan shall be
subj ect to reconsideration by the water judge on the
question of injury to the vested rights of others for such

period after the entry of such decision as is necessary or
desirable to preclude or remedy any such injury

(enphasi s added).
Thus, the purpose of retained jurisdiction is to reconsider
injury once an augnentation plan is operating, not to prove

depletions or prove injury for the first tine. Retained
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jurisdiction cannot substitute for the inherently fact-specific
determ nation of non-injury that occurs during trial based on
reliable evidence of the quantity, tine, and | ocation of
depletions and the legal availability of replacenment water.

W held in Consolidated Mutual Water Co. that historica

consunptive use in support of a change decree nust be determ ned
at trial, not proven or reconsidered during retained
jurisdiction. 33 P.3d at 812. Simlarly, the quantity of
depletions and the |l egal availability of replacenent water nust
be determned at trial as part of the court’s injury analysis,
not proven during retained jurisdiction.

To find otherwi se would be contrary to Col orado policy

protecting senior water rights. |If PCSR s argunent were to
prevail, a water court would be unable to deny an application
for approval of an augnentation plan at or after trial. The

parties involved would have to wait and see if injury occurs
under retained jurisdiction, then risk continued depletions if
adequat e repl acenent water is not avail able. Thus, retained
jurisdiction is inappropriate in this case.

In sum the water court properly limted PCSR s scientific
evidence at trial to its groundwater and surface water node
results. Once the water court determ ned that this evidence was
insufficiently reliable to provide a reasonably accurate

determ nation of injurious depletions or availability of
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replacenent water, it properly dism ssed PCSR s augnentati on
pl an pursuant to Rule 41(b)(1). Because the court never reached
the issue of injury, no period of retained jurisdiction was
required.

C. Dy smssal of PCSR s Application

Havi ng held that the water court properly dism ssed PCSR s
augnent ati on plan, we now address whet her the water court
properly dism ssed PCSR s renmai ning conditional water rights
clainms based on the failure of its augnentation plan.

We begin with the proposition that a conditional right to
punp water that would injure senior appropriators may only be

decreed in conjunction with an augnentation plan. Fox v. Dv.

Eng'r for Water Div. 5, 810 P.2d 644, 645 (Colo. 1991); Bohn v.

Kui per, 195 Colo. 17, 19, 575 P.2d 402, 403 (1978). Thus,

wi t hout an approved augnentation plan, PCSR s clained
conditional right to punp groundwater through 26 proposed wells
must fail. Further, because the South Park aquifers are
currently saturated, PCSR s underground storage cl ai m depends
upon its right to dewater the aquifers. Wthout a decreed right

to punp groundwater fromthe South Park aquifers, PCSR cannot
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dewater the aquifers to create the necessary underground
storage. Consequently, PCSR s underground storage claimalso
must fail .3

PCSR s only remaining clains are for conditional water
rights for surface reservoirs and collection systens. To obtain
a conditional decree, an applicant nust present evidence of an
intent to appropriate, in addition to an overt act in

furtherance of that intent. Public Service Co., 831 P.2d at

480. Further, the applicant nust show that (1) the water can
and will be diverted; (2) the water will be beneficially used;
and (3) the project will be conpleted within a reasonable tine.
8§ 37-92-305(9)(b), CRS. (2004). The applicant bears the
burden of proving, by a preponderance of the evidence, that an
overt act has been conpleted and the appropriation can and wl|

be conpleted within a reasonable tinme. Public Service Co., 831

P.2d at 480
Here, the beneficial uses attributed to PCSR s clains are
i nt erdependent, and PCSR presented no evidence to the contrary.

PCSR presented testinony at trial of its intent to appropriate

32 PCSR al so chal | enges the water court’s hol ding that water
cannot be stored in a saturated aquifer that is tributary to an
overappropriated stream system arguing that the water court
created an inpossible standard for future conjunctive use
projects. Because we find that the dism ssal of PCSR s
augnentation plan was fatal to its underground storage claim we
do not address the issue in this opinion.
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surface water for delivery to its recharge facilities and

event ual storage underground. However, this proposed use failed
when the water court dism ssed PCSR s underground storage claim
because PCSR di d not present testinony in support of Aurora’s
direct use of the water w thout prior underground storage.

PCSR al so cl ai mred absol ute and conditional water rights for
irrigation, stockwatering, and other uses of water on its |ands.
However, PCSR failed to provide sufficient evidence to support
these clainmed appropriations during trial. PCSR s sole claim
for absolute uses was for the PCSR Spring No. 4 Collection
System  However, although PCSR presented evidence of the
| ocation and flow from Spring No. 4, PCSR never determ ned the
anount of water placed to beneficial use fromthis clained
collection system Likew se, PCSR failed to present sufficient
evi dence to support its clained appropriations for conditional
uses on its lands. PCSR presented no evidence regardi ng the use
of surface water rights for local irrigation or other uses.
Consequently, PCSR failed to neet the can and will test for
t hese clained rights.

In sum PCSR failed to produce evidence at trial sufficient
to support a decree for any of its clained surface
appropriations. Thus, the water court properly dism ssed PCSR s

application for clained surface water rights.
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[11. Attorney Fees

We now turn to the issue of attorney fees. The water court
addressed the issue of attorney fees in its order concerning
post-trial notions, and awarded approximately $1.5 nmllion in
attorney fees to Opposers. The fees were awarded for two
reasons. First, the water court held that PCSR s application
was “groundl ess” after COctober 28, 1998, the date on which PCSR
knew or shoul d have known, based on the Eastnman Meno, that the
groundwat er nodel was indefensible at trial.

Second, the court held that PCSR s clains for augnmentation
credits arising fromprecipitation, irrigation return flows, and
decreases in evapotranspiration |osses were frivolous from
i nception.

A Legal Consi derations

A determ nation whether to award attorney fees necessarily
begins with the American Rule, which precludes an award of
attorney fees absent a specific contractual, statutory, or

procedural rule providing otherwise. Alyeska Pipeline Serv. Co.

v. WIlderness Soc’'y, 421 U S. 240, 247 (1975); Buder v. Sartore,

774 P.2d 1383, 1390 (Colo. 1989). Col orado |aw authorizes the
recovery of attorney fees where a party or its attorney brings
or defends an action that |acks substantial justification. §

13-17-102(4), C R S. (2004). According to the statute, an

action | acks substantial justification if it is substantially

45



frivol ous, substantially groundless, or substantially vexatious.
§ 13-17-102(4).

An award of attorney fees is an inportant sanction agai nst
an attorney or party who inproperly instigates or prolongs

l[itigation. 1In re Marriage of Aldrich, 945 P.2d 1370, 1378

(Colo. 1997). The attorney fees statute is designed to prevent
burdensonme litigation that interferes with the effective

adm nistration of justice. 8§ 13-17-101, C R S. (2004).

However, the statute is not designed to discourage counsel from
zealously representing a client, but rather to balance that duty
agai nst the inportant policy of discouragi ng unnecessary

[itigation. W United Realty, Inc. v. |lsaacs, 679 P.2d 1063,

1069 (Col 0. 1984).
I n deciding whether a claimis substantially groundl ess or
frivolous so as to require an award of attorney fees under

section 13-17-102, a court “shall specifically set forth the
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reasons for said award and shall consider the [statutory®]
factors, anong others.” § 13-17-103(1), C R S. (2004).

Finally, an award of attorney fees will not be disturbed on
appeal if supported by the evidence, unless the court abused its

di scretion in making the award. Bd. of Coomirs. v. Eason, 976

P.2d 271, 273 (Colo. App. 1998). To determ ne whether the water
court abused its discretion, we address each of the court’s
hol di ngs separately.
B. PCSR s “Groundl ess” Application
A claimis substantially groundless if the allegations in
the conplaint, while sufficient to survive a notion to dism ss

for failure to state a claim are not supported by any credible

3 These factors, set forth in section 13—47-203(1)(a)—h) are:

(a) The extent of any effort nmade to determ ne the
validity of any action or claimbefore said action or
cl ai mwas asserted;

(b) The extent of any effort nmade after the comrencenent
of an action to reduce the nunber of clains or
def enses being asserted or to dismss clainms or
defenses found not to be valid within an action;

(c) The availability of facts to assist a party in
determining the validity of a claimor defense;

(d) The relative financial positions of the parties
i nvol ved,;

(e) VWether or not the action was prosecuted or defended,
in whole or in part, in bad faith;

(f) \Wether or not issues of fact determ native of the
validity of a party’s claimor defense were reasonably
in conflict;

(g) The extent to which the party prevailed with respect
to the anount of and nunmber of clains in controversy;

(h) The amount and conditions of any offer of judgnent or
settlenent as related to the anount and conditions of
the ultinmate relief granted by the court.
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evidence at trial. W United Realty, Inc., 679 P.2d at 1069.

This test assunmes that the proponent has a valid | egal theory,
but offers little in the way of evidence to support the claimor
defense. Id.

Here, at the conclusion of the trial, the water court held

under People v. Shreck, 22 P.3d 68 (Colo. 2001), that PCSR s

groundwat er nodel produced insufficiently reliable evidence of
depl etions.® The water court further concluded that PCSR knew
or should have known, based on the Eastman Meno, that its node
was i ndefensible at trial. Because PCSR s only proffered
evidence in support of its application was its groundwater and
surface water nodels, the water court concluded that PCSR s
application was “groundl ess” fromthe date of the Eastman neno.
We disagree. W recognize that a trial court’s factual
findings are binding unless not supported in the record.

MD.C./Wod, Inc. v. Mrtiner, 866 P.2d 1380, 1383-84 (Col o.

1994). Here, however, the water court’s finding was so clearly
erroneous as to not find support in the record.
First, nothing in the Eastman Meno itself supports the

water court’s finding. Dr. Eastman authored the Eastman Meno

34 The surface water nodel results were also insufficiently
reliable, but were not a factor in the court’s determ nation to
award f ees.
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and sent it to Burke, PCSR s attorney, on October 28, 1998. The
Menmo was conspi cuously stanped “DRAFT” and contained, inits
aut hor’s own words, “proposed nodeling and nodel related tasks

whi ch woul d be useful to both enhance the npdel and to assist in

and performsensitivity analysis for the nodel” (enphasis
added). Nothing in the Meno indicated that the proposed tasks
were necessary for the defensibility of the nodel.

In addition, in his pre-trial deposition, Eastman testified
that he participated in the decision to conplete sone of the
proposed tasks, but not others. He further testified that the
necessary tasks had been conpleted and that PCSR s nodel was
valid. Likewse, at trial, Eastman testified that the nodel was
successful as a predictive tool to a reasonabl e degree of
scientific certainty. Thus, based on the testinony of Eastman
and ot her experts, PCSR had no reason to know of the
unreliability of its nodel until the water court dismssed its
application at the end of its case-in-chief.

In addition, the water court failed to consider that PCSR
was entitled to rely on Eastman’s opi nions, anong others, in
pursuing its application and in proceeding to trial with its
groundwat er nodel. Courts nust allow parties and their
attorneys to reasonably rely on their experts w thout fear of
puni shment for errors in judgnent made by those experts. Coffey

V. Healthtrust, 1 F.3d 1101, 1104 (10th Gir. 1993).

49



In Coffey, the plaintiff radiologist filed an antitrust
suit agai nst the defendant hospital. 1d. at 1102. The primary
issue in the case was the defendant’s relevant market. |d.
After summary judgnent in defendant’s favor, plaintiff’s
attorney obtained newy discovered evidence of a study of the
hospital’s rel evant market that was ostensibly favorable to the
plaintiff. 1d. at 1103. The attorney submtted the study to
the court along with an affidavit fromplaintiff’'s expert
econom st, who was not the author of the study, stating that the
study supported plaintiff’s position. 1d.

In response, the defendant submtted affidavits fromthe
study’s authors stating that they told plaintiff’s attorney that
the study did not support plaintiff’s position. 1d. The
district court inposed Fed. R Civ. P. 11 sanctions agai nst
plaintiff’s attorney, holding that he knowngly filed fal se and
m sl eadi ng suppl enental pleadings. 1d. The Tenth Grcuit Court
of Appeal s reversed, holding that where reliance is reasonable
under the circunstances, a court nust allow parties and their
attorneys to rely on their experts wthout fear of punishnent
for errors in judgnent made by the expert. I|d.

Coffey is not directly applicable here because it involves
Rul e 11, whereas this case involves section 13-17-102. However,

the analysis in Coffey is indirectly applicable to an award of

attorney fees under section 13-17-102 because both Rule 11 and
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section 13-17-102 have sim |l ar purposes; both inpose sanctions
against a party or its attorney for pursuing groundl ess or
frivolous clainms. Conpare Fed. R CGv. Pro. 11(b)(1), (3), and
CRCP. 11, with § 13-17-102(4).

Moreover, the rules are not nmutually exclusive. Rather, a
party may be subject to both Rule 11 sanctions and an award of

attorney fees pursuant to section 13-17-102. See Schm dt Const.

Co. v. Becker-Johnson Corp., 817 P.2d 625, 627 (Col o. App.

1991). Accordingly, factors useful in deciding to inpose Rule
11 sanctions are al so useful in deciding to award attorney fees.
See § 13-17-103(1) (a court “shall specifically set forth the
reasons for said award and shall consider the [statutory]

factors, anong others” (enphasis added)).

In this case, there are nore reasons to reverse the award
of attorney fees than there were in Coffey. First, unlike the
expert in Coffey, Eastman actually designed and i nplenented the
nmodel in support of which he testified. Furthernore, unlike the
plaintiff in Coffey, PCSR had five experts testify in support of
its groundwater nodel. So long as PCSR s reliance on its
experts was reasonable, it cannot be subject to attorney fees.

G ven the highly technical and conpl ex nature of hydrol ogy,
as well as the groundwater expertise of PCSR s experts, PCSR s

reliance on its experts was reasonable. Consequently, PCSR was
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entitled to rely on its experts wi thout fear of an award of

attorney fees for errors in judgnent nade by its experts.
In fact, PCSR did not know its nodel results were

insufficiently reliable until the court so concluded in its

order dism ssing PCSR s application. 3

Accordi ngly, the water
court’s reason for awarding attorney fees, nanely that PCSR
m srepresented that it was prepared for trial even though it
purportedly knew its nodel was insufficient, was not supported
by the record, rendering the award of attorney fees an abuse of
di scretion.
C. PCSR s “Frivol ous” d ains

PCSR proposed to augnent its depletions, in part, from
wat er stored in the aquifers by recharge. PCSR clai ned
precipitation, irrigation run-off, and salvaged water fromthe
| oss of surface vegetation as sources for its underground
st or age.

In its order dismssing PCSR s application, the water court

denied PCSR s clainms for precipitation and irrigation return

flows as violating the requirenent that water stored underground

% Typically, where trial is to ajury, a finding that scientific
evidence is insufficiently reliable is made in conjunction with
a separate hearing concerning the evidence' s overal

adm ssibility. See Shreck, 22 P.3d at 72. Here, trial was to
the judge, who essentially conbined the Schreck adm ssibility
hearing with PCSR s case—+n—hief, thereby reserving judgnent on
adm ssibility for a later tine.
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must be placed into the aquifer by “other than natural neans.”
§ 37-92-103(10.7), C R S. (2004).

In its order concerning post-trial notions, the water court
al so denied PCSR s clains for sal vaged water as a viol ation of
Col orado | aw precluding the use of sal vaged water in
augnentation plans. 8 37-92-103(9), C R S. (2004). The water
court subsequently held that PCSR s clains for precipitation,
irrigation run-off, and sal vaged water were frivolous from
i nception, and awarded the clai ned anount of attorney fees.

A claimis substantially frivolous if the proponent can
present no rational argunent based on the evidence or law in

support of that claimor defense. W United Realty, Inc., 679

P.2d at 1069. Meritorious actions that prove unsuccessful and
good faith attenpts to extend, nodify, or reverse existing | aw
are not frivolous. 1d. W hold that PCSR s clains for
under ground storage and augnentation credits from precipitation
and irrigation run-off were frivolous frominception. However,
we hold that PCSR s claimfor salvaged water was a good faith
attenpt to extend existing law, and was not frivolous from
i nception.

1. Cains for Precipitation and Irrigation Run-O f

In its augnentation plan, PCSR proposed, anong ot her
things, to release water fromits underground storage systemto

replace injurious depletions. As two sources for this stored
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water, PCSR cl aimed precipitation and irrigation run-off that
“naturally” percolated into the aquifer. Col orado | aw governing
t he underground storage of water provides that:
Waters in underground aquifers are not in storage or stored
except to the extent waters in such aquifers are pl aced
there by other than natural neans with water to which the
person placing such water in the underground aquifer has a
condi tional or decreed right.
§ 37-92-103(10.7), C R S. (2004). Thus, Colorado |aw prohibits
an underground storage claimfor water placed in the aquifer by
nat ural mneans.
Furthernore, an applicant seeki ng an under ground storage
right nmust first capture, possess, and control water prior to

artificially recharging it into the aquifer for storage and

subsequent use pursuant to a decreed right. Bd. of County

Comirs v. Park County Sportsnmen’s Ranch, LLP, 45 P.3d 693, 705

(Col 0. 2002).

Here, PCSR s own evidence established that its storage
clainms for precipitation and irrigation run-off would naturally
percolate into the South Park aquifer. PCSR did not provide
evidence of how it intended to capture, possess, or control the
precipitation and irrigation return flows naturally percol ating
into the aquifer prior to recharge. Hence, PCSR presented no
rati onal argunent based on the evidence or |law in support of its

clainms for precipitation and irrigation run-off. Therefore,

54



these clains were frivolous frominception, and we affirmthe
award of attorney fees for these clains. 3

2. Clains for Sal vaged Water

As di scussed above, PCSR cl ai mred augnentation credits for
sal vaged water. Under Col orado | aw, an applicant may not claim
credit for salvaged water in a plan for augnentation. § 37-92-
103(9), C R S. (2004). There are two exceptions to this rule
for unlined gravel pits, 8 37-92-305(12)(a), C R S. (2004), and
on-streamreservoirs, 8 37-84-117(5), C R S. (2004). Here, PCSR
argued that its underground storage facility was anal ogous to
t hese two exceptions. Though we declined to extend these
exceptions in this case, we hold that PCSR s argunent was a good
faith attenpt to extend existing law. Therefore, PCSR s claim
was not frivolous frominception, and we reverse the award of
attorney fees.

In sum we reverse the water court’s award of attorney fees
to Opposers in its entirety, except for those fees incurred

defending PCSR s clains for precipitation and irrigation run-

3¢ PCSR al so chal l enged the award of fees as a violation of due
process, arguing that due process requires the water court to
conduct a separate evidentiary hearing to determ ne whether a
claimlacks substantial justification where there was no notice
of the claimfor fees prior to trial. It is clear fromthe
record that there was no evidence or law in support of its
clains for precipitation and irrigation run—eff, therefore no
evidentiary hearing was necessary to determne that the claim

| acked substantial justification.
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off. Accordingly, we remand to the water court for a
determi nation of these anounts.?
V. Joinder of Aurora

In a pre-trial order denying partial summary judgnent, the
wat er court concluded that PCSR was Aurora’ s agent-in-fact.
Based on this finding, Opposers filed a post-trial notion to
join Aurora for a determnation of liability for attorney fees.
In support of their notion, Opposers argued that because the
exi stence of an agency rel ationship made Aurora vicariously
liable for PCSR s actions, joinder of Aurora was necessary to
accord conmplete relief. The water court agreed, and granted
Qpposers’ notion.

Aurora chall enges the water court’s decision on two
grounds. First, Aurora argues that Col orado | aw governing
attorney fees applies only to “parties” who litigate groundl ess
clainms. Aurora contends that because it was not the party
l[itigating the claim it cannot be held |iable for attorney
fees. In the alternative, Aurora argues that joinder in this
case was procedurally inproper.

We conclude that Aurora was vicariously liable for attorney

fees because its agent pursued a frivolous claim W further

3" Fromthe water court’s order concerning attorney fees, we are
unabl e to determ ne which portion of the award corresponds to
OQpposers’ efforts in defending against PCSR s clains for
precipitation and irrigation run—eff.
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hol d that joinder of Aurora was proper under C.R C. P. 20 and
CRCP. 21. Accordingly, we affirmthe water court’s order
joining Aurora and holding it liable for attorney fees.
A PCSR was Aurora’s Agent
Agency is defined as “the fiduciary relation which results
fromthe mani festati on of consent by one person to another that
the other shall act on his behalf and subject to his control,

and consent by the other so to act.” Stortroen v. Benefici al

Fin. Co. of Colo., 736 P.2d 391, 395 (Colo. 1987)(citing

Rest at ement (Second) of Agency 8 1(1) (1957)). Agency is a
consensual relationship that may, but need not anmount to a

contract. Cty & County of Denver v. Fey Concert Co., 960 P.2d

657, 660—61 (Colo. 1998). “What is critical is that the parties
materially agree to enter into a particular relation to which
the I aw attaches the | egal consequences of agency, even though
t hose consequences m ght not have been within the contenplation
of the parties at the tinme of their agreenent.” Stortroen, 736
P.2d at 395. The existence of an agency relationship is usually

a question of fact. Fey Concert Co., 960 P.2d at 661.

Here, an agency rel ationship existed between Aurora and
PCSR. PCSR litigated the application on Aurora s behalf

pursuant to the express terns of a contract between Aurora and
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PCSR. % The terns of the contract required PCSR to report to
Aurora, to receive instructions from Aurora, and to seek
Aurora’s approval for settlenments and stipulations. Likew se,
under the contract, Aurora could termnate the relationship if
it believed that PCSR was conducting its agency contrary to the
contract. As further evidence of the agency rel ationship, PCSR
filed each of its pleadings in this case with the caption “PCSR
for itself and as agent-in-fact for the Cty of Aurora.”

Accordi ngly, PCSR was Aurora’ s agent because Aurora
mani fested its consent for PCSR to act on its behalf and subject
toits control in pursuing water rights for the Project.
Therefore, we affirmthe water court’s agency finding.

B. Aurora’s Vicarious Liability
A principal is vicariously liable for its agent’s acts

commtted within the scope of the agency. See Branscumyv. Am

Crty. Mit. Ins. Co., 984 P.2d 675, 680 (Colo. App. 1999)(“ [T]he

acts perforned or statenents by an agent within the scope of
real or apparent authority are binding on the principal
regardl ess whether the principal has actual know edge of the

agent's act.”). W explained the reasoning behind this rule in

% The contract provided that “[PCSR] wi |l act as agent for
Aurora’s Utility Enterprise in pursuing water adjudications .

The purpose of the agency will be to secure for Aurora and
[ PCSR] decreed entitlenments to utilize water avail abl e under
[the Project].”
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G ease Monkey Int’l Inc. v. Montoya, 904 P.2d 468, 476 (Col o.

1995):

[ F]ew doctrines of the law are nore firmy established

or nore in harnony with accepted notions of soci al

policy than that of the liability of the principal

w thout fault of his own. Qur decision recognizes the

| egal principle that ‘when one of two innocent persons

must suffer fromthe acts of a third, he nust suffer

who put it in the power of the wongdoer to inflict

injury.” This policy notivates organi zations to see

that their agents abide by the |aw.
(citations omtted).

This policy also encourages principals to sel ect honest and
reliable agents. Moreover, “because the principal enjoys the
many benefits of the agency relationship, it is not unfair to
require that it also bear the costs of its agent's abuses of
authority where they harminnocent third parties.” Wlley v.
Mayer, 876 P.2d 1260, 1266 (Col o. 1994).

Here, because PCSR is its agent, Aurora is vicariously
liable for PCSR s acts conmtted within the scope of agency.
Pursuant to the contract between PCSR and Aurora, PCSR had
express authority to “secure . . . decreed entitlenents to
utilize water available under [the Project].” Accordingly,
l[itigating this application was within the scope of the agency
rel ati onship.

Further, Aurora’s argunent that it is not |iable under

section 13-17-102(4) because it did not actually litigate the

application is a red herring. Aurora cannot be allowed to reap
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the benefits of its agency relationship wthout accepting the

correspondi ng burdens. G ease Monkey, 904 P.2d at 477

(Mul'l arkey, J., concurring). Aurora is vicariously liable for
PCSR s actions whether it is a “party” or not by virtue of the
agency relationship. Consequently, we affirmthe water court’s
conclusion that Aurora was |liable for Opposers’ attorney fees.
C Joi nder of Aurora

Because Aurora was vicariously liable for PCSR s litigating
a frivolous claim the water court joined Aurora as a party
solely for the purpose of determning liability for attorney
fees. Aurora argues that joinder was procedurally inproper
because C.R C.P. 20 and 21 do not apply to water court

proceedi ngs. *°

W di sagr ee.
The special resunme notice provisions of section 37-92-
302(3) supplant the traditional procedures for identifying

parties and service of process in civil proceedings. Gardner v.

State, 200 Colo. 221, 224, 614 P.2d 357, 359 (Colo. 1980).

Consequently, the joinder rules are usually inapplicable to

3 Aurora al so argues that joinder was untinely because Cpposers
were obligated to join Aurora at sone earlier stage of the
proceedings. This is contrary to CR C P. 21, which provides
for joinder “at any stage of the action.” NMre inportantly,
Aurora’s joinder was not required for the water court to declare
PCSR s cl ains groundl ess and frivolous. Nor was Aurora’s
participation necessary in the liability finding because it was
vicariously liable for PCSR s acts under common | aw agency
principles. However, Aurora s joinder was required in the
attorney fee proceeding to prevent prejudice to its rights.
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wat er court proceedings. See id. However, joinder of Aurora in
this action for the limted purpose of addressing attorney fees
was aut horized pursuant to CR C P. 20 and 21.

Under the Col orado Rules of G vil Procedure, “[p]arties may
be dropped or added by order of the court on notion of any party

at any stage of the action and on such terns as are just.”

C.RCP. 21 (enphasis added). Mreover, the Col orado Rul es of
Procedure authorize joinder in situations where one party seeks
to join a person who may be liable for the sane debt or conduct
that is already before the court:

Al'l persons may be joined in one action as defendants

if there is asserted against themjointly, severally,

or in the alternative, any right to relief in respect

of or arising out of the same transaction, occurrence,

or series of transactions or occurrences and if any

question of law or fact comon to all defendants w |

arise in the action.
CRCP. 20(a). W recognize that the broadest possible

reading of CR C. P. 20 is desirable. See Sutterfield v.

Dist. Court, 165 Colo. 225, 231, 438 P.2d 236, 240 (1968);

see also CR C P. 1(a)(the Rules shall be liberally
construed to secure the just, speedy, and inexpensive

determ nation of every action); Swan v. Zwahl en, 131 Col o.

184, 188, 280 P.2d 439, 441 (Col o. 1955)(“The rules
indicate clearly a general policy to disregard narrow
technicalities and to bring about the final determ nation

of justiciable controversies w thout undue delay. And that
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being their purpose, they should be liberally

construed.”)(quoting Am Fid. & Cas. Co. v. All Am Bus

Lines, Inc., 190 F.2d 234, 236 (10th Gr. 1951)). \Wether

to join a party is within the sound discretion of the trial
court and will not be disturbed on appeal absent an abuse

of discretion. King v. WR Hall Transp. & Storage Co.,

641 P.2d 916, 919 (Col 0. 1982).

Here, Qpposers sought to join Aurora as a party solely
to determ ne whether, and to what extent, it was
vicariously liable for any attorney fees |evied agai nst
PCSR. As PCSR s principal, Aurora was potentially liable
for conduct that was already before the court. Because
CRCP. 20 allows joinder at any stage of the proceedi ngs
and because C R C. P. 21 anticipates joinder where there are
joint liabilities, as well as comon questions of |aw and
fact, the water court did not abuse its discretion in
j oi ni ng Aurora.

Nevert hel ess, Aurora argues that our decision in

Sout heast ern Col orado Water Conservancy District v. Fort

Lyon Canal Co., 720 P.2d 133, 14243 (Colo. 1986),

precludes joinder in this case. |In Southeastern, we

addressed the issue of whether there could be indispensable
objectors to a water court proceeding pursuant to CRCP

19 where resunme notice provided opportunity for interested
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parties to participate if they so chose. 1d. This case is
di sti ngui shabl e because Opposers did not seek joi nder of
Aurora as an objector or a party to the application.

Rat her, Opposers sought Aurora’s joinder solely to resolve

the issue of attorney fees. Southeastern does not prohibit

j oi nder under these circunstances. Therefore, we affirm
the water court’s order granting joinder.
V. Cost s

PCSR asserts two limted challenges to the water court’s
award of costs to Opposers. First, PCSR contends that QOpposers
Centenni al, Thornton, Denver, and Engl ewood (collectively
“downstream nuni ci pal objectors”) are not entitled to any costs
for work done by groundwater expert |sobel McGowan. Second,
PCSR contends that the Center of Col orado Water Conservancy
District (“CONCD’) is not entitled to any of the amounts
contained in its bill of costs. W disagree.

Pursuant to CR C.P. 54(d), a prevailing party is entitled
to an award of reasonable costs. Section 13-16-122, C. R S.
(2004), sets forth itens includable as costs, such as expert
W t ness fees, deposition costs, and any attorney fees authorized
by statute or court rule. The list of itenms is illustrative
rather than exclusive. AW, 874 P.2d 352, 390 (Colo. 1994);

Church v. Am Standard Ins. Co., 764 P.2d 405, 406 (Col o. App.

1988). Wether to award costs to the prevailing party is a
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matter within the trial court’s discretion and will not be
reversed on appeal absent a clear abuse of discretion. Ballow

v. PHHCOIns. Co., 878 P.2d 672, 684 (Colo. 1994); Rossmller v.

Ronero, 625 P.2d 1029, 1030 (Colo. 1981); Steele v. Law, 78 P.3d

1124, 1128 (Col o. App. 2003).

Addr essi ng each of PCSR s contentions separately, we hold
that the water court did not abuse its discretion in awarding
costs to the downstream nuni ci pal objectors for McGowan’ s
services, or to CONCD for its deposition, expert wtness, and
i n-house attorney fees.

A. |sobel McGowan's Costs

PCSR argues that the downstream muni ci pal objectors are not
entitled to any costs for work done by McGowan because she was
operating under an expired engineering license in violation of
section 12-25-105(1), C.R'S. (2004),“ while PCSR s application
was pendi ng. W di sagree.

The downstream nmuni ci pal objectors retai ned McGowan, a
consul ting hydrol ogi st and engineer, to testify as an expert in
groundwat er nodeling, water rights investigations, and
groundwat er investigations. The water court concl uded that

McGowan spent the nmajority of her tine in this case review ng

40§ 12-25-105(1) provides that “[i]t is unlawful for any

i ndividual to hold hinself or herself out to the public as a
pr of essi onal engi neer unless such individual has conplied with
the provisions contained in this [article].”
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and consulting on docunents and technol ogi cal reports prepared
by PCSR as part of its application.

McGowan becane a |icensed engineer in Colorado in 1989.
She remained |icensed through 1995, at which point her license
expi red because she inadvertently failed to pay her biennial
dues. She failed to pay her dues because she received no
rem nder to do so in the mail, having neglected to notify the
Board of Registration for Professional Engineers and

Prof essi onal Land Surveyors (the “Board”)*

of her change of
address in 1993. Unaware of the |lapse in her licensing, MGowan
continued to offer to provide engi neering services and conti nued
to list her professional engineering |license as a credential on
her resune.

In early 2002, after a coll eague notified her that her
i cense had expired, McGowan i medi ately took steps to reinstate
her license. The Board reinstated McGowan’s |icense on
Sept enber 20, 2002, after McGowan paid the necessary dues and
reinstatenent fee. The Board did not require McGowan to
conpl ete additional education or training classes. However,

upon hearing that she had offered to provi de engi neering

services while her |license was expired, the Board issued a

4l § 12-25-106, C.R S. (2004).
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letter of adnonition to McGowan, reproving her conduct. %

Al t hough the Board found that McGowan had “nore |ikely than not”
hel d herself out as a professional engineer in violation of
section 12-25-105(1), it found that her conduct did not require
the institution of formal disciplinary proceedi ngs agai nst her
license to practice engineering.®

PCSR | earned of the |lapse in McGowan’s |icense in October
2002. In a hearing to the water court, PCSR argued that the
downst r eam nuni ci pal objectors were not entitled to costs for
McGowan’ s wor k because she was operating under an expired
engi neering license in violation of section 12-25-105. PCSR
argued that an award of costs was unconsci onabl e because it
vi ol ated Col orado | aw and public policy, and it forced PCSR to
conpensate an expert for having commtted a crimnal act.

The water court disagreed, holding that Qpposers were
entitled to costs for McGowan’s work. In reaching this

conclusion, the water court noted that (1) the nature of

42 pursuant to § 12-—25-108(2)(a), C.R'S. (2004), “[w hen a
conplaint or investigation discloses an instance of m sconduct
that, in the opinion of the board, does not warrant forma
action by the board but that should not be dism ssed as being
W thout nerit, a letter of adnonition may be issued and sent
to the professional engineer or engineer—ntern.”
43 Colorado | aw provides that “[i]f the board has reason to
bel i eve that any individual has engaged in, or is in engaging
in, any act or practice which constitutes a violation of any
provision of this article, the board nmay initiate proceedings to
determne if such a violation has occurred.” § 12-25—
109(8)(b)(1), C R S. (2004).
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McGowan’s work in this matter was review and consultation, for
which a valid |icense was not necessary; (2) that she could have
been qualified as an expert for purposes of trial testinony

wi t hout holding a valid license; (3) that numerous experts
involved in the production and analysis of the surface and
groundwat er nodels were not |icensed as professional engineers;
and (4) that McGowan had been licensed in the past, and her
failure to renew was an excusable m stake. Thus, the water
court held, if the downstream nuni ci pal objectors were satisfied
with McGowan’s work and paid her bill, PCSR was |iable whether
McGowan was |icensed or not.

Based on this record, we hold that the water court did not
abuse its discretion in awardi ng reasonable costs to the
downst ream muni ci pal objectors for McGowan’s servi ces because
(1) McGowan did not require an engineering license for her work
as an expert; (2) McGowan’'s | ack of license did not render her
services or fees unreasonable; and (3) an award of costs for
McGowan’ s services is not contrary to public policy.

An expert w tness need not hold a valid professional
license to present expert testinony on a particular issue.

Hunt oon v. TCl Cabl evision of Colo., Inc., 969 P.2d 681, 690

(Colo. 1998)(“There is no requirement that a witness hold a
specific degree, training certificate, accreditation, or

menbership in a professional organization, in order to testify
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on a particular issue.”). Likew se, an expert w tness need not
hold a valid professional license for work perforned in
preparation for the rendering of expert testinony. A court may
award costs to a prevailing party for an expert w tness who does
not testify, provided that such costs are reasonabl e.

Bai nbridge, Inc. v. Bd. OO County Commirs, 55 P.3d 271, 274

(Col 0. App. 2002).

Here, the downstream nunici pal objectors did not offer
McGowan as an expert in professional engineering, and did not
represent that her opinions were based on her experience or
expertise as a licensed professional engineer. Rather, the
downst ream nuni ci pal objectors offered McGowan as an expert in
groundwat er nodeling, water rights investigations, and
groundwat er investigations based on her experience and expertise
in those fields. Thus, McGowan did not require a professional
engineering license to performwork in preparation for her
expert testinony on groundwater-rel ated issues.

In fact, other experts involved in the production and
anal ysis of PCSR s surface and groundwat er nbdel s were not
i censed as professional engineers, yet provided nany of the
sanme services that McGowan provided. For exanple, neither Dr.
Harvey Eastman nor Janmes L. Jehn, co-authors of the groundwater

nodel and rel ated technol ogi cal reports, and expert w tnesses in
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PCSR s case-in-chief, were |icensed professional engineers.*
Li kew se, Phillipe Martin, McGowan's coll eague in her work for
t he downstream nuni ci pal objectors, was not a |licensed
prof essi onal engi neer. Because it was not necessary for these
experts to be licensed as professional engineers, and because
they provided simlar expertise as McGowan, it was not necessary
for McGowan to be licensed as a professional engineer to perform
review and consultation work for the downstream nuni ci pa
obj ectors.

Because McGowan’s work as an expert did not require a
i cense, downstream nmunici pal objectors are entitled to the
costs for her work to the extent that they are reasonabl e.
There is no evidence that the tenporary expiration of McGowan’s
Iicense rendered her work unreasonable. To the contrary, the
evi dence shows that the | apsed |icense affected neither the
quality nor the substance of McGowan’s work. Rather, MGowan’s
expertise in groundwater-rel ated i ssues was i ndependent of her
being licensed as a professional engineer. MGowan possessed
her expertise by virtue of her qualifications as a consulting
hydrol ogi st. These qualifications included a nasters degree in
hydrol ogy and twenty years of work experience in the field of

hydrol ogy, during only seven of which she was |icensed as a

4 Dr. Eastman became a |icensed engineer in February 2000, well
after preparing the groundwater nodel and related reports.
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pr of essi onal engineer. Neither side disputes these
qualifications.

Further, the Board did not require McGowan to conpl ete
addi tional education or training to reinstate her license. This
evi dence indicates that McGowan was qualified to do the work she
did, with or without a professional engineering |license, and
that such work was reasonabl e and necessarily incurred by reason
of this litigation. Thus, the downstream nunicipal objectors’
costs are reasonable and recoverable under C R C P. 54(d).

Finally, the award of costs for McGowan's services is not
contrary to public policy because it is equitable and does not
underm ne Col orado | aw regul ati ng the engi neering profession.
Contracts for services by one who is required by statute to have
a license to engage in a particular profession are generally

unenforceable. Carter v. Thonpkins, 133 Colo. 279, 282, 294

P.2d 265, 266 (1956); Wal ker Adj ustnent Bureau v. Wod Bros.

Hones, 41 Col o. App. 26, 30, 582 P.2d 1059, 1063 (1978) rev'd on

ot her grounds, 198 Col 0. 444, 601 P.2d 1369 (1979). W have

applied this rule to prevent an unlicensed person from
recovering against the person for whomthe services were
performed. Carter, 133 Colo. at 283-84, 294 P.2d at 267.
However, we do not apply this rule where the services
performed did not require a license or where the equities

ot herwi se favor conpensation. 1d. (unlicensed plunber entitled
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to recover for services and materials used in furnace
installation because such installation did not require a

|i censed plunber); Wal ker Adjustnment Bureau, 41 Colo. App. at

30, 582 P.2d at 1063 (“‘[T]he technical requirenents of the
licensing statute play no part in the determ nation of just
cl ai ns between persons in the sane business field who have
contracted wth know edge of each other’s respective

prof essional qualifications.’””)(quoting Kennoy v. G aves, 300

S.W2d 568 (Ky. 1957)); see also Pac. Chronmalux Div., Enerson

Elec. Co. v. lrey, 787 P.2d 1319, 1326—=27 (U ah App. 1990)(in

awar di ng conpensation to an unlicensed engi neer whose cl ai m was
ot herwi se barred by the licensing statute, court considered al
the circunstances including whether the party resisting paynent
was in the class of persons protected by the |licensing statute,
whet her the party resisting paynment would unfairly benefit from
being relieved of the
obligation to pay, and whether the unlicensed status of the
person seeking conpensation was the result of a good faith
m st ake) .

Here, as di scussed above, the services perfornmed by MGowan
did not require a professional engineering |license. Further,
the equities favor McGowan’ s conpensati on. For exanple, the
downst ream nmuni ci pal objectors, not PCSR, are anong the class of

persons intended to be protected by the |icensing statute
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because they contracted directly with McGowan for her services.
Thus, the downstream nmuni ci pal objectors could have chosen not
to performthe contract. However, because they were satisfied
with McGowan’s services and paid her in full, PCSR nust
conpensate themfor their costs.

Addi tional ly, the downstream munici pal objectors would
unfairly benefit if relieved of their obligation to pay M:Gowan
because their successful challenge to PCSR s application was due
in part to McGowan’s val uabl e services, the quality and
subst ance of which were unaffected by her |apsed |icense. Also,
McGowan’ s | apsed |icense was the result of an inadvertent, good-
faith mstake. She had no intent to defraud either the
downst ream nuni ci pal objectors or PCSR Finally, an award of
costs does not underm ne the regul atory power of the Board,
whi ch opted not to institute formal disciplinary proceedi ngs
agai nst McGowan in favor of sending a letter of adnonition.
Based on these factors, the water court properly awarded the
downst ream nuni ci pal objectors’ costs for McGowan’s servi ces.

B. CCWCD' s Bill of Costs

PCSR argues that the water court’s award of costs to COWCD
shoul d be reversed. Wthout citing to supporting |egal
authority, PCSR prefaces its argunent by asserting that CONCD s
bill of costs is a summary for purposes of CRE 1006. Based on

this assertion, PCSR contends that, pursuant to CRE 1006, the
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originals or duplicates of underlying material supporting the
information in the bill of costs nmust be available for PCSR s
exam nation before the bill of costs may be admtted at a
hearing. PCSR argues that because COWNCD allegedly failed to
provide it with originals or duplicates of underlying materi al
supporting the bill of costs, the bill of costs should not have
been admtted and the award of costs should be reversed. W
di sagr ee.

PCSR s argunent is contrary to CR C P. 121, section 1-22

and CR CP. 54(d). CRCP. 121, section 1-22 provides that:

A party claimng costs shall file a Bill of Costs within 15
days of the entry of order or judgnent . . . . The Bill of
Costs shall item ze and total costs being claimed. Taxing

and determ nation of costs shall be in accordance with
C. R C P. 54(d) and Practice Standard 8§ 1-15.

Pursuant to CR C.P. 54(d), “[c]osts may be taxed by the clerk
on one day’s notice. On notion served within five days
thereafter, the action of the clerk may be reviewed by the
court.” C RCP. 121, section 1-15 sets forth uniform
requirenents for notions and is silent on the issue of
sunmari es.

Al though the Rules indicate that a party challenging a bil

of costs is entitled to an evidentiary hearing, Steele v. Law,

78 P.3d at 1128, the Rules do not nention that a bill of costs
must conply with CRE 1006, or that a party seeking costs nust

provi de supporting docunentation to the clerk at the tine of
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filing for the costs to be taxed. Rather, we have held that a
party seeking costs need only provide the court with sufficient

i nformati on and supporting docunentation to allow a judge to
make a reasoned decision for each cost itempresented. See
AWDI, 874 P.2d at 389-90(award of costs upheld where anply
supported by billing statenents, expert testinony summaries, and
testinony concerning the nature and purpose of the services upon
whi ch the witness fees were based and the manner by which they

were determned); cf. Fed. Ins. Co. v. Ferrellgas, Inc., 961

P.2d 511, 515 (Col o. App. 1997) & Fenton v. Fi breboard Corp.

827 P.2d 564, 569—+0 (Colo. App. 1991) aff’'d in part and rev’' d

in part on other grounds by Fi breboard Corp. v. Fenton, 845 P.2d

1168 (Col 0. 1993) (award of costs set aside where the party
seeking costs did not provide the court with any docunentation
indicating that the costs requested had been incurred or that
they were necessary and reasonabl e).

In this case, CONCD filed its itemzed bill of costs with
the water court in a tinmely manner pursuant to C R C. P. 121,
section 1-22(1). Inits bill of costs, COAND sought

rei nbursenent for thirteen categories of costs, the majority of
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whi ch were deposition expenses, payments to expert wtnesses,®
and i n-house attorney fees.

The record shows that, on June 14, 2002, COACD provi ded
copies of invoices and various item zed docunments, accounting
for $185,062.14 of its requested costs, to PCSR as part of its
di scl osures for the fees and costs hearing. This supporting
docunentation was admtted into evidence at the hearing in the
formof testinmony from CONCD s expert w tnesses and rel ated
exhi bits.

For the remai ning anounts requested, all of which were for
i n-house attorney costs, COANCD presented expert testinmony from
its attorney, Janes Culichia. M. Culichia s testinony was
based upon his personal review of cancelled checks, invoices,
and information in the law firm s accounting program Because
M. Culichia s expert testinony was i ndependent of CONCD s
item zed bill of costs, and was based on his personal know edge
of his billing statements, the water court ruled that the costs
wer e supported by adequate foundation. Adm ssion of testinony
is within the trial court’s discretion and may not be reversed

on appeal absent an abuse of discretion. Scott v. Mtl ack,

4 COWCD sought rei mbursenent for costs paid to PCSR s expert
W tnesses to reinburse themfor tinme spent during COANCD
depositions, and for costs paid to its own expert w tnesses.
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Inc., 39 P.3d 1160, 1170 (Col o. 2002). W do not find an abuse

of discretion where M. Culichia was qualified as an expert, had
personal know edge of the billing procedures, and was subject to
cross-exam nation by PCSR s attorneys. Thus, COACD provided the
water court with sufficient information and supporting
docunentation to allow it to make a reasoned decision for each
cost itempresented. Consequently, we affirmthe award of costs
inits entirety to COANCD
VI. Concl usion

In conclusion, we affirmthe water court’s di sm ssal of
PCSR s application for |ack of an adequate augnentation plan.
Simlarly, we affirmthe water court’s award of reasonable costs
to the downstream nmuni ci pal objectors and CCWCD. Wth respect
to the water court’s award of attorney fees, we reverse the
award of fees inits entirety, except for those anmounts incurred
in defending PCSR s frivolous clains for precipitation and
irrigation run-off. Because the anount of fees associated with
these frivolous clains is not apparent fromthe water court’s

order, we remand for a determ nation of these anounts.
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Opi ni ons of the Col orado Suprene Court for the
past twelve nonths are available to the public
and can be accessed through the Court’s honepage
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ctsi ndex. ht m and are posted on the Col orado Bar
Associ ati on honepage at ww. cobar. org.

ADVANCE SHEET HEADNOTE
January 18, 2005

No. 01SA412, In re Application for Water Ri ghts of Park County
Sportsnmen’s Ranch, LLP — Water Law, Sal vaged Water, Plan for
Augnent ati on, Evidence, CRE 702, Adm ssibility of Scientific
Evi dence, C. R C.P. 41(b)(1), Standard of Di sm ssal, Retained
Jurisdiction, Attorney Fees, Substantially G oundl ess or

Frivol ous d ains, Underground Storage of Water, Agency,
Vicarious Liability, Joinder, CRCP. 20, CRC P. 21, Costs,
CRCP. 54(d), CRE 1006, Bill of Costs

Park County Sportsnen’s Ranch, LLP (PCSR), acting for
itself and as an agent for the City of Aurora, filed an
application for determ nation of conditional underground and
surface water rights and for approval of an augnentation plan.
Numer ous parties (Qpposers) filed statenents of opposition,
argui ng that PCSR s proposed decree would injure senior water
i nterests because PCSR s augnentation plan could not adequately
quantify or replace depletions to overlying tributaries
resul ting from groundwat er punpi ng.

To support the adequacy of its application and its
augnent ati on pl an, PCSR devel oped groundwater and surface water
nodel s to predict the effect of groundwater punping on overlying

tributaries. After PCSR presented its case-in-chief, Opposers


http://www.courts.state.co.us/supct/supctcaseann
http://www.cobar.org.

moved for dism ssal of PCSR s application pursuant to CR C P
41(b)(1).

In an order granting Opposers’ notion, the water court
di sm ssed PCSR s augnentation plan and application, and awarded
attorney fees and costs to Opposers. Additionally, the water
court determned that Aurora was vicariously liable for PCSR s
action, and joined Aurora as a party for purposes of determ ning
t he anobunt of attorney fees to award.

The Supreme Court affirns in part, reverses in part, and
remands. As a prelimnary matter, the Court holds that because
PCSR failed to prove the timng of depletions and failed to
present evidence of return flows, PCSR nust replace 100 percent of
its wthdrawal s.

The Court then addresses the dism ssal of PCSR s application.
First, the water court did not abuse its discretion in excluding
PCSR s rebuttal evidence or in finding that PCSR s groundwater and
surface water nodels failed to produce sufficiently reliable
results to permt a reasonably accurate determ nation of the
timng, anmount, and | ocation of stream depletions or the |egal
avai lability of replacenent water. In the absence of sufficient
proof, the water court correctly held that it could not determ ne
the issue of injury with respect to PCSR s augnentation pl an.
Accordingly, the water court applied the proper standard of review

pursuant to CR CP. 41(b)(1) in dismssing PCSR s augnentati on



pl an. Moreover, because the water court |acked sufficient proof
to determine the issue of injury, the water court did not have a
duty to reconsider injury in retained jurisdiction.

Finally, wthout a decreed augnentation plan, PCSR failed to
produce evidence at trial sufficient to support a decree for any
of its remaining clainmed surface appropriations. In conclusion,
the Court affirns the dism ssal of PCSR s application and
augnent ati on pl an.

Wth respect to the water court’s award of attorney fees, the
Court reverses the award in its entirety as an abuse of
di scretion, except for those fees that Opposers incurred in
defending PCSR s clains for precipitation and irrigation run-off,
whi ch were frivolous frominception. The Court remands to the
water court for a determ nation of these anmobunts. Additionally,
Aurora is vicariously liable for attorney fees because PCSR, as
Aurora’s agent, pursued a frivolous claim Joinder of Aurora was
proper pursuant to CR C. P. 20 and 21.

Lastly, the water court did not abuse its discretion in
awar di ng costs to Opposers for expert witness services or for

deposition, expert wtness, and in-house attorney fees.
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Plaintiff-Appellants, Park County Sportsnen’s Ranch, LLP
(“PCSR’), Kenneth J. Burke (PCSR s attorney at trial), and the
City of Aurora, appeal froma judgnent of the District Court for
Water Division 1 dismssing PCSR s water rights application and
awardi ng attorney fees and costs to objectors who successfully
opposed the application. First, we affirmthe water court’s
deci sion dism ssing PCSR s application for |ack of an adequate
augnent ation plan. Second, we affirmthe water court’s award of
costs to Opposers. Finally, we reverse the water court’s award
of attorney fees to Opposers, except for those anmounts
associated wwth PCSR s clains for precipitation and irrigation
run-off, which were frivolous frominception. Because PCSR, as
Aurora’s agent, litigated a frivolous claim we affirmthe water
court’s order joining Aurora as a party for the purposes of
determ ning attorney fees.

| . Facts and Procedural History

PCSR is a Col orado partnership that owns a ranch in South
Park, Col orado. The ranch is |located within the South Park
Basin, an area of about 90 square mles underlain by a natural
geol ogic structure called the South Park Formation. The South
Park Formation contains aquifers that PCSR intends to utilize in

connection wwth a water project it calls the South Park



Conj unctive Use Project (the “Project”).! If inplenented, the
Project would allow PCSR to punp water fromthe aquifers and
deliver it to the Cty of Aurora for nunicipal use.

On January 30, 1996, PCSR, acting for itself and as an
agent for Aurora pursuant to an express contract, filed an
application for determ nation of conditional underground and
surface water rights and for approval of an augnentation plan in
the District Court for Water Division 1 (“water court”).?

In its application, PCSR sought to establish several
conditional water rights, including (1) a conditional right to

W t hdr aw 140, 000—acre-feet—ofa specified anount of groundwater

per year fromthe South Park aquifers through 26 proposed wells
| ocated on PCSR s |l and; (2) a conditional underground storage
right to store water in the cone of depression created by

punpi ng fromthe 26

! “Conjunctive use” neans the joint use of groundwater and

surface water resources. Because Col orado adm ni sters
groundwat er sources that affect or are affected by surface flow
as part of the surface appropriation system Colorado allows
conjunctive users to use wells as alternate points of diversion
for surface rights. Janmes N. Corbridge, Jr. & Theresa A Rice,
Vranesh’s Col orado Water Law 16 (rev. ed. 1999).

> PCSR was the only nanmed party on the application. However, in
its order concerning post—trial notions, the water court joined
Aurora as a party pursuant to Qpposers’ notion for attorney fees
and costs, and held that Aurora was |iable for attorney fees.

Consequently, Aurora is a party to this appeal. M. Burke is a
party to this appeal by virtue of his being liable for attorney
fees as PCSR s attorney at trial. For sinplicity, we refer

solely to PCSR when di scussing the nerits of the application.



proposed wells; and (3) absolute and conditional rights for
surface storage and recharge coll ection systens.

To protect against injury to existing water users, PCSR
al so sought approval of an augnentation plan to repl ace
injurious depletions to the South Platte tributaries caused by
its proposed groundwater punping. |In its augnentation plan,
PCSR initially identified four sources of replacenent water.
First, PCSR identified water rights for three springs, and a
smal | reservoir, all previously decreed in a separate
proceedi ng. PCSR clainmed these rights free of the priority
system as devel oped water.® Second, PCSR identified as-yet
undecreed conditional surface water rights with 1996 priorities,
including six reservoirs, a fourth spring, and a direct flow
collection system PCSR clainmed water fromthis fourth spring

free fromthe priority system pursuant to the futile cal

® Devel oped water is water that was not previously part of the
river systemand thus is not subject to adm nistration by the

state engineer. See R J. A, Inc. v. Water Users Ass’'n of Dist.
No. 6, 690 P.2d 823, 82526 (Colo. 1984); Pikes Peak Golf C ub,
Inc. v. Kuiper, 169 Col o. 309, 315, 455 P.2d 882, 884-85 (1969)
overruled by Gffen v. State, 690 P.2d 1244, 1247 (Col o. 1984).




doctrine and as devel oped water.* Third, PCSR identified
tributary groundwater to be withdrawn by the as-yet-undecreed 26
wells described in its application, including water w thdrawn
from PCSR s proposed underground reservoir. Lastly, PCSR
identified as-yet-undecreed underground water rights in
nontributary groundwater to be withdrawn fromthe Laram e-Fox
Hills aquifer pursuant to a separate application.

By stipulation prior to trial, PCSRwthdrew its clains
that any of its augnentation sources would be adm nistered free
of the priority system and acknow edged that its clained water
rights woul d have to be administered with 1996 priorities.® PCSR
also withdrewits claimto change its previously decreed water
rights to allow those rights to be used for augnentati on.
Finally, in a separate proceeding, the water court dism ssed
PCSR s application for the as-yet-undecreed underground water
rights in the Larame-Fox Hlls aquifer. W affirnmed the water

court’s judgnent in Park County Sportsnmen’s Ranch LLP v. Bargas,

* The futile call doctrine authorizes the state engineer to lift
a curtailment order originally issued for the protection of
decreed water rights under priority admnistration if the person
whose diversion is curtailed proves that discontinuance of that
diversion will not cause water to becone avail able to senior
priorities under a call for admnistration. Enpire Lodge
Honeowners’ Ass’'n v. Myer, 39 P.3d 1139, 1156 (Col o. 2001).

> PCSR still clainmed an 1878 appropriation date for the fourth
spring.




986 P.2d 262, 275 (Colo. 1999) [hereinafter Park County I).

Accordingly, at the tinme of trial, PCSR s remai ni ng augnentati on
sources were its as-yet-undecreed conditional surface rights
wth 1996 priorities, and its as-yet-undecreed underground

st orage reservoir.

PCSR envi sioned that its conditional rights and the
augnent ati on plan woul d operate to inplenent the Project as
follows: (1) initial groundwater punping in excess of recharge
woul d create a cone of depression in the underlying South Park
aqui fers, thereby creating underground storage capacity; (2)
PCSR woul d deliver the withdrawn groundwater to the South Platte
and its tributaries for downstreamdelivery to Aurora; (3) PCSR
woul d then store surface water diverted in priority during tines
of heavy precipitation in recharge facilities overlying the
South Park aquifers; (4) the water thus diverted and stored
woul d percol ate into the underlying aquifer, recharging it and
reduci ng the volunme of the cone of depression for the purpose of

augnenting out-of-priority depletions.



After PCSR filed its water rights application, numerous
obj ectors (collectively “Opposers”)® filed statements of
opposition, arguing that inplenentation of the Project would
injure senior water interests in the South Park Basin.
Specifically, Opposers challenged the adequacy of PCSR s
augnentation plan to replace depletions to the South Platte
tributaries resulting from groundwater punping.

To support the adequacy of its application and its
augnentation plan, PCSR retained a consulting firmto devel op

both a groundwater and a surface water nodel of the South Park

® The Opposers who participated in trial and on appeal are the
Col orado state engi neer; the D vision Engineer for \Water
Division No. 1; Colorado Water Conservation Board, Col orado
Division of Wldlife; Cty of Thornton; Gty of Englewod; City
and County of Denver; County of Park; Center of Col orado Water
Conservancy District; Elkhorn Ranch Honme Omers Associ ati on;
Upper South Platte Water Conservancy District; Board of
Comm ssi oners of County of Park; Park County Water Preservation
Coalition; United States of Anerica; Centennial Water and
Sanitation District; Union Pacific Resources Conpany; The Frieda
Wahl Trust; Steve Bargas; Kinberly Bargas; Frida Bargas; H D &
Mary Cat herine Col eman; Janmes T. Benes; Janes T. Benes, Jr. &
Cassandra L. Benes Trust; Tarryall Land & Cattle, LLC, Magness
Land Hol di ngs, LLC, Estate of Bob Magness; Town of Fairplay;
James Canpbel | /I ndi an Mountain Corporation; Ruth Bartle; Jill E.
Boi ce; Bob Burch; Robert W Heckendorf; M chael & Vicki Lothrop;
Richard A. Genfell; David Wlson; Darrell Johns; David Johns;
John Johns; Joseph G & Joyce C. M nke; Janmes E. Copanos;
Central Colorado Cattlenen’s Association; Gegory Snapp; Roy G
Doerr; Erik Taylor; WIdwod Recreational Village Associ ation;
Mark & Carol Carrington; Hansludw g Komrert; and Stephen R
Cline. These Opposers participated in varying degrees and
capacities at trial. For sinplicity, we refer in this opinion
to actions taken by “the Qpposers” w thout specifying the
particul ar Opposers or noting that other Opposers did not join.



Basin. In its groundwater nodel,’ the consulting firmused data
gathered fromexisting wells in the South Park Basin and aquifer
testing sites on PCSR s property to predict the effect of the
Project on the South Platte and its tributaries.

In its surface water nodel,® the consulting firmused stream
gauge data from an adj acent drainage to predict the anmount of
wat er available fromin-priority surface diversions for its
augnent ati on pl an.

In Cctober 1998, one of PCSR s scientists, Dr. Harvey
East man, circul ated a nmenorandum suggesting nodel -rel at ed tasks
t hat woul d be useful to both enhance the groundwater nodel, and
to assist in and performsensitivity anal yses for the
groundwat er nodel (the “Eastman Menp”). It appears that PCSR
conpl eted sone, but not all of these tasks.

Shortly before trial, PCSR submtted a proposed decree

containing a new exhibit (called “New Exhibit Z’) that abandoned

" The consulting firm devel oped its groundwater nodel using
MODFLOW a conputer program devel oped by the United States
Ceol ogi cal Survey to sinulate groundwater systens in three

di mensi ons.

8 The consulting firm devel oped its surface nmodel using RIBSIM a
conput er nodel i ng program devel oped by a nenber of the firm



use of the nodels discussed above in favor of an extensive

nmoni toring plan which would prospectively quantify and repl ace
depl etions caused by the Project.® Although the water court
admtted the proposed decree, it excluded expert testinony in
support of the nonitoring plan from PCSR s case-in-chi ef because
PCSR failed to tinmely disclose the testinony. Thus, during its
case-in-chief, PCSR was required to use only the groundwater and
surface water nodel results to support the adequacy of its
augnent ati on pl an.

In an eight-week trial to the water court in July and
August 2000, PCSR presented extensive expert testinony in
support of its nodels. At the end of PCSR s case-in-chief,
Opposers noved for dismssal pursuant to CRCP. 41(b)(1).

Foll owi ng a two-day hearing, the water court dism ssed PCSR s
application. The water court concluded that: (1) PCSR s
groundwat er nodel did not produce sufficiently reliable results
to permt a reasonably accurate determ nation of the timng,
anount, and | ocation of stream depletions or to determ ne the
rate of aquifer recharge resulting from PCSR s recharge

facilities; and (2) PCSR s surface water nodel did not produce

® PCSR's initial proposed decree, filed in 1999, also contained a
proposed nonitoring plan. However, it is clear fromthis

initial decree that PCSR i ntended to perform substanti al

simul ation and nodeling prior to initiation of punping and in
conjunction with physical evaluation of streamflows after
initiation of punping.




sufficiently reliable results to determ ne streamflow or | ega
availability of replacenent water for PCSR s project. As a
result, the water court concluded that PCSR failed to neet its
burden of proof with respect to its augnentation plan to
quantify injurious depletions in tine, place, and | ocation, and
t hus, dism ssed PCSR s augnentation plan and application for
condi tional rights.

In post-trial notions to the court, PCSR sought
reconsi deration of the court’s dismssal; Opposers sought
attorney fees and costs, and the joinder of Aurora as a party
for purposes of collecting attorney fees and costs. The water
court denied PCSR s notion, and granted Opposers’ notions for
fees and costs, and joi nder of Aurora.

The court reiterated its initial conclusions, and further
determ ned that: (1) water cannot be stored in a saturated
aquifer that is tributary to an overappropriated stream system
(2) PCSR s application becane groundl ess as of COctober 28, 1998,
the date of the Eastnman Meno; (3) PCSR s clainms for augnentation
credits arising fromprecipitation, irrigation return flows, and
decreases in evapotranspiration | osses were frivolous fromtheir
i nception; and (4) because Aurora was PCSR s principal with
respect to the application, Aurora was |liable for costs and
attorney fees inposed against PCSR. The court | ater absol ved

Aurora of liability for costs, but not for attorney fees.



Subsequently, the court held an evidentiary hearing to
determ ne the anount of attorney fees and costs. Based on
evi dence presented at that hearing, the water court issued a
j udgnment awarding certain of OCpposers over $2.5 mllion in costs
and attorney fees. PCSR, M. Burke, and Aurora appeal ed the
wat er court’s judgment to this Court.?*°

We hold that the water court did not abuse its discretion
in dismssing PCSR s application or in awardi ng reasonabl e costs
to certain of Opposers. However, except with respect to PCSR s
storage clains for precipitation and irrigation run-off, we hold
that the water court abused its discretion in finding PCSR s
claims groundl ess and frivolous, and in awardi ng attorney fees
to Opposers. Therefore, as set forth in our opinion below we
affirmin part, and reverse in part the water court’s judgnent,
and remand for further proceedings in accordance with this
opi ni on.

H-—VIl. Dism ssal of PCSR s Application

As noted above, PCSR envisioned that its conditional rights
and the augnentation plan woul d operate together to inplenent
the Project. The water court, however, dism ssed the

application for conditional underground and surface water rights

10 Section 13—4—102(1)(d), C.R S. (2004), grants us initial
jurisdiction over final judgnents of district courts in water
cases involving priorities or adjudications.

10



primarily because it found the proposed augnentation plan
fatally flawed. PCSR argues that the water court erred in so
concl udi ng, alleging numerous m stakes. !

To review the water court’s judgnent, we nust first
determ ne whether it was correct inits initial assessnent that
PCSR nmust replace 100%of its withdrawals. W find that the
court did not err in concluding that any anal ysis of the
augnentati on plan nust start with the assunption that 100% of
t he proposed w thdrawal s that woul d cause material injury to
ot her water users nust be replaced. Simlarly, we review PCSR s
contention that the water court inproperly denied it “credit”
for reductions in evapotranspiration, such that PCSR was

inproperly required to provide nore augnentation water than

1 pPCSR, Aurora, and M. Burke filed a total of eight briefs in
support of their appeal, many of which assert identical or
over | appi ng argunents. PCSR, Burke, and Aurora assert the
followng errors in the water court’s judgnment dismssing its
application: (1) the water court erred as a matter of law in
requiring 100% repl acenent of out—ef—priority withdrawals; (2)
the water court erred in dismssing the augnentation plan by (a)
applying the wong standard for dismssal, (b) inproperly

precl udi ng evidence of protective terns and conditions, and (c)

i nproperly ignoring the purpose of retained jurisdiction to
address uncertainties; (3) the water court created an inpossible
standard for conjunctive use projects by m sapplying the | aw of
under ground storage; (4) the water court erred in dism ssing
PCSR s remai ning conditional water rights for surface

di versions; (5) the water court erred in denying credit for
reduced evapotranspiration; (6) the water court findings
regardi ng the nodels were unsupported in the record and were not
a basis for dismssal; and (7) the water court abused its

di scretion in excluding sonme of the very evidence it clainmed was
| acking in support of the augnentation plan.

11



legally required. We hold that the water court properly
determ ned that PCSR was not entitled to evapotranspiration
credit.

Hol ding that PCSR s proposed augnentation plan could only
be approved if 100% of its proposed withdrawals are replaced, we
next anal yze whet her the augnentation plan was appropriately
dism ssed. W first address the propriety of the water court’s
pre-trial evidentiary rulings. |In so doing, we conclude the
wat er court properly limted PCSR s presentation of scientific
evi dence due to PCSR s failure to tinely disclose alternative
evidence in the nature of (1) sensitivity anal yses perfornmed on
t he groundwater nodel, (2) an analysis of water availability for
four years after the application was filed, (3) evidence
regarding a dover analysis, and (4) expert testinony in support
of “New Exhibit Z~

W next review the water court’s trial rulings. As a
consequence of pre-trial rulings limting the evidence which
PCSR coul d present at trial, the results from PCSR s groundwat er
and surface water nodels were PCSR s only scientific evidence at
trial. Because the water court properly concluded that this
evi dence was not sufficiently reliable pursuant to CRE 702, the
wat er court dism ssed PCSR s application pursuant to CR C P
41(b) (1), holding that PCSR failed to neet its burden of proof

Wth respect to its augnentation plan to quantify injurious

12



depletions in tine, place, and |ocation, and dismssing its
application. W find no error in the water court’s anal ysis.

Finally, we determ ne that the water court did not err when
it refused to invoke retained jurisdiction to decide the issue
of injury.

A 100% Repl acenent of Wt hdrawal s Required

PCSR argues that the water court erred in requiring it to
replace 100% of its groundwater wi thdrawals. W disagree. The
water court held that, although Col orado | aw does not require an
out-of-priority diverter to replace 100% of its w thdrawal s,
“PCSR is nevertheless required to replace 100% of its

w t hdrawal s that woul d cause material injury to other users if

not replaced” (enphasis added).

Qur cases support the water court’s determ nation. Park

County I, 986 P.2d at 275; see al so Cache LaPoudre Water Users

Ass'n v. dacier View Meadows, 191 Colo. 53, 62, 550 P.2d 288,

294 (1976) (“water is available for appropriation if the

di version thereof does not injure holders of vested rights”).
Thus, to the extent an applicant can prove that its depletions
are non-injurious, or that its injurious depletions are |ess
than its withdrawals, it is not required to replace 100% of its

w thdrawal s. PCSR, however, failed to prove either of these.

13



VWere surface water is overappropriated,? Col orado | aw
presunes that groundwater depletions through well-punping result
ininjury to senior appropriators absent a showing to the

contrary. Sinpson v. Bijou Irrigation Co., 69 P.3d 50, 59 n.7

(Col 0. 2003); Al anpsa-La Jara Water Users Prot. Ass'n v. Goul d,

674 P.2d 914, 931 (Colo. 1983). The South Platte River Basin is

substantially overappropriated. Cty of Thornton v. Bijou

Irrigation Co., 926 P.2d 1, 71 n.66 (Colo. 1996); Hall wv.

Kui per, 181 Col o. 130, 132, 510 P.2d 329, 330 (1973). Thus,

absent a showing to the contrary, groundwater depletions
resulting fromPCSR s withdrawal s are presuned injurious.

PCSR coul d have denonstrated that depletions resulting from
its diversions would occur when senior water rights do not have
a call on the river, and, thus, would not cause injury. See

Cache La Poudre Water Users Ass'n, 191 Colo. at 59-62, 550 P.2d

at 293-94 (holding that where senior users can show no injury by
t he diversion of water, they cannot preclude the beneficial use

of water by another); Park County I, 986 P.2d at 275. However,

PCSR failed to prove the timng of depletions resulting fromits

wel | - punpi ng.

12 surface water is overappropriated when there is not enough
water in the streamduring irrigation season or at other tines
of the year to satisfy all decreed appropriations. Hall v.

Kui per, 181 Col o. 130, 132, 510 P.2d 329, 330 (1973).

14



PCSR al so coul d have denonstrated that its depletions would
be less than its wthdrawal s because of anticipated return

flows. See Kelly Ranch v. Southeastern Col o. Water Conservancy

Dist., 191 Colo. 65, 77, 550 P.2d 297, 306 (1976) (“If

[ appl i cant] does not prove to the satisfaction of the court that
there is any return flow. . . then the court will be obliged to
order release into the stream of 100% of the anount of water

w thdrawn from such wells fromwhich there is no return flow ”).
However, PCSR presented no evidence of anticipated return flows.
To the contrary, PCSR clained the right to fully consune all the
water that it punped.

Accordi ngly, because PCSR failed to prove the timng of
depletions and failed to present evidence of return flows, the
wat er court was required to order 100% repl acenment of
w thdrawal s. See id.

Regardl ess of these concl usions, PCSR argues that 100%
repl acenent of withdrawals is inproper because sone of its

withdrawals will be offset by reductions in evapotranspiration

15



resulting fromthe Project (“salvaged water”).!® PCSR sought
augnentation credits for this sal vaged water. In a parti al
summary judgnent notion prior to trial, the water court denied
the claimfor augnentation credits, citing section 37-92-103(9),
10 C R S. (2000), which precludes an applicant fromcl ai m ng
credit for salvaged water in an augnentation plan. PCSR argues
that it is entitled to the sal vaged water because its
underground storage facility is analogous to gravel pits and on-
streamreservoirs, both of which are exceptions to this rule.
W di sagree.

Water resulting fromreduced consunption by native plants

is comonly referred to as “sal vaged water.” See Sout heastern

Col o. Water Conservancy Dist. v. Shelton Farnms, 187 Col o. 181,

187, 529 P.2d 1321, 1325 (1975). An applicant may not claim
credit for salvaged water in a plan for augnentation. § 37-92-

103(9), CRS. (2004). This rule applies to all native

13 Native vegetation acts |like a punp sucking up water that woul d
ordinarily be available for appropriation. See Southeastern
Col o. Water Conservancy Dist. v. Shelton Farnms, 187 Col o. 181,
18788, 529 P.2d 1321, 1325 (1974). Once PCSR starts punpi ng
water fromthe South Park aquifers, the resulting cone of
depression will create a significant drop in the water table.

As a result, native vegetation existing on the surface overlying
the aquifer will have limted neans of obtaining water and
nutrients, and will eventually die, thereby freeing water that
bel ongs to the system for appropriation. This water is referred
to as “salvaged water.” |d. Because salvaged water is
considered part of the stream it is not available for

i ndependent appropriation outside of the priority system |1d.

16



vegetation, whether or not it is classified as phreatophytic.

Gffen v. State, 690 P.2d 1244, 1247-48 (Colo. 1984). There are

two exceptions to this rule for unlined gravel pits, section 37-
92-305(12)(a), C R S. (2004), and on-streamreservoirs, section
37-84-117(5), CRS. (2004). PCSR argues that it is entitled to
credit for sal vaged water because its underground storage
facility is anal ogous to these exceptions.

Section 37-92-305(12)(a) is a narrowWy drafted provision
that allows owners of gravel pits to take credit for the
hi storical consunption of water by the pre-existing natural
vegetative cover in determning the anount of water lost to
evaporation fromthe surface of the pit.*® Likew se, section 37-
84-117(5) allows credit against the cal cul ati on of evaporation

| osses fromthe surface of on-streamreservoirs for any | osses

14 Phreat ophytes are “water—oving plants that grow al ong ditches

and streanms, resulting in the loss of water through

evapotranspirati on and may seriously inpede the flow of water.”

Corbridge & Rice, supra, at 121 n.593.

15 Section 37-92-305(12)(a) states:
In determning the quantity of water required in an
augnentation plan to replace evaporation from ground water
exposed to the atnosphere in connection with the extraction
of sand and gravel by open mning as defined in section 34—
32—103(9), CRS., there shall be no requirenent to repl ace
the anobunt of historic natural depletion to the waters of
the state, if any, caused by the preexisting natural
vegetative cover on the surface of the area which wll be,
or which has been, permanently replaced by an open water
surface. The applicant shall bear the burden of proving
the historic natural depletion.

17



that woul d occur naturally if the reservoir had not been
constructed. °
Exceptions to the general |aws should be narrowy

construed. See, e.g., Sargent Sch. Dist. RE-33J v. W Servs.

Inc., 751 P.2d 56, 60 (Colo. 1988) (statutory exceptions to the

Col orado Open Records Act should be narrowy construed). The
| egi sl ature, not the court, should expand these exceptions if

desirable. Shelton Farns, 187 Colo. at 192, 529 P.2d at 1327.

Because the | egislature has not provided for the type of credit
clainmed by PCSR, we refuse to inply it.

PCSR al so argues that the water court’s ruling is in
conflict wwth the Water R ght Determ nation and Adm nistration
Act of 1969 (“1969 Act”) as it pertains to wells. Section 37-
92-501(1), CR S. (2004), provides in relevant part:

It is the legislative intent . . . that ground water

di versions shall not be curtailed nor required to repl ace
wat er withdrawn, for the benefit of surface right
priorities, even though such surface right priorities be
senior in priority date, when, assum ng the absence of
ground water wthdrawal by junior priorities, water would
not have been avail able for diversion by such surface right
under the priority system

1 Section 37-84—117(5) provides in relevant part that:
In determning the quantity of any evaporation rel ease
under this section, the state engi neer shall conpute the
surface evaporation fromthe reservoir and deduct therefrom
any accretions to the streamflow resulting fromthe
exi stence of the reservoir and any natural depletions to
the streamflow which would have resulted if the reservoir
were not in existence.

18



PCSR maintains this provision nmerits reversal of the water
court’s decision. W disagree. This provision gives
admnistrative direction to the state engineer. It does not
instruct water courts to ignore 37-92-103(9) and rel ated case
I aw, nmuch | ess approve the use of salvaged water for
augnentation credits free of the call of the river.

PCSR al so argues that the adoption of House Bill 98-1011
codified in sections 37-90-102(3), 37-90-137(12), and 37-92-
305(6)(c), 10 CR S. (2002), should be interpreted as
overturning the rule against salvaged water codified in section
37-92-103(9). The Ceneral Assenbly enacted special rules for

t he confined aquifer underlying portions of the San Luis Valley
in Water Division 3 by declaring that for new groundwater

w t hdrawal s, the “reduction of water consunption by nonirrigated
native vegetation” shall not factor into the determ nation of
wat er availability or injury. 8 37-92-305(6)(c), C R S. (2004);
§ 37-90-137(12)(b)(l1), 10 C.R S. (2002)(repeal ed 2004). PCSR
argues that because there are no simlar provisions for other
wat er divisions, use of sal vaged water for augnentation credit
with respect to well-punping in these other water divisions is
al l oned. W di sagree.

The CGeneral Assenbly enacted special rules for the confined
aquifer in Water Division 3 because, at the tinme, the aquifer

systens and their relation to surface streans were poorly

19



understood. See § 37-90-102(3)(a), 10 C R S. (2002) (repealed
2004). As such, the CGeneral Assenbly enacted guidelines for the
state engineer to follow when granting well permts in the area.
8§ 37-90-102(3)(a). W note that the General Assenbly assured
that new wthdrawals fromthe confined aquifer woul d be properly
augnented so as not to injure vested water rights or increase
Col orado’ s delivery obligations under the Rio G ande Conpact. 8§
37-90-102(3)(a). Further, when enacted, sections 37-92-
305(6)(c) and 37-90-137(12)(b)(l1) did not constitute a repeal of

Shelton Farns or Gffen. See Preston v. Dupont, 35 P.3d 433,

44041 (Col o. 2001) (“Although the General Assenbly possesses
the authority to abrogate common | aw renmedies, we will not infer
a legislative abrogation of that right absent a clear expression
of intent.”).

Finally, PCSR maintains that we have suggested that it may
be permssible for wells to take credit for sal vaged water, and
that water court precedent exists in support of wells taking
credits for salvaged water. To the contrary, we have never
expressly or inpliedly approved the use of salvaged water in an
augnent ati on pl an.

In support of its argunent, PCSR cites our opinions in

Kui per v. Atchison, Topeka & Santa Fe Railway. Co., 195 Col orado

557, 561, 581 P.2d 293, 295 (1978), Jaeger v. Colo. G ound Water

Comm ssi on, 746 P.2d 515, 523 n.10 (Colo. 1987), O osed Basin
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Landowners Ass’'n v. Rio Grande Water Conservation District, 734

P.2d 627, 62931, 63537 (Colo. 1987), Al anvbsa-La Jara Water

Protection Ass’n v. Gould, 674 P.2d 914, 920 (Colo. 1983), and

Anerican Water Devel opnent, Inc. v. Gty of Al anposa, 874 P.2d

352, 368 (Colo. 1994) (hereinafter AW ).

I n Kui per, we nerely observed that well-punping may result
in sonme reduction in evapotranspiration |osses in the Arkansas
Ri ver drainage. 195 Colo. at 561, 581 P.2d at 295. Likew se,

in Alanpbsa-La Jara, we sinply repeated the applicant’s evidence

and the trial court’s finding that well-punping sal vaged a
substantial anmount of water. 674 P.2d at 920. Both of these
cases considered rules and regul ations pronul gated by the state
engi neer, not the adjudication of a plan for augnentation.

Mor eover, neither case considered the ruling in Shelton Farns,

or the existing statutory prohibition in section 37-92-103(9).

In Jaeger and Cl osed Basin, we expressly declined to consider

whet her or not Shelton Farns applied to the respective facts.

746 P.2d at 523 n.10; 734 P.2d at 637.

Finally, in AWDI, we nerely acknow edged the water court’s
factual findings, which rejected the applicant’s groundwater
nmodel in part because it overstated the reduction in
evapotranspiration resulting frompunping. 874 P.2d at 368. W

did not approve the use of salvaged water in an augnentation
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pl an, and we did not consider Shelton Farnms or section 37-92-

103(9) .

Thus, none of these cases provides authority for us to
allow PCSR to claimcredit for salvaged water in an augnentation
pl an. Accordingly, the water court properly denied PCSR s
cl ai med augnentation credits for sal vaged water

In summary, because PCSR failed to establish the timng of
its depletions, failed to establish anticipated return fl ows,
and failed to set forth proper clains for augnentation credits,
it is required to replace 100% of its w thdrawal s.

B. Di sm ssal of PCSR s Augnentation Plan

We now address whether the water court appropriately
di sm ssed the augnentation plan. To establish that its
augnent ati on plan coul d adequately replace 100% of w thdrawal s,
PCSR was required to prove the location, tinme, and quantity of
its depletions, and the legal availability of replacenent water.
At a pretrial hearing, the water court excluded PCSR s evi dence
of (1) sensitivity anal yses perforned on the groundwater nodel,
(2) an analysis of water availability for four years after the
application was filed, (3) evidence regarding a d over analysis,
and (4) expert testinony in support of “New Exhibit Z' due to
PCSR s failure to tinely disclose this evidence. Thereafter, at
the close of PCSR s case-in-chief, the water court concl uded

that PCSR failed to establish the location, tine, and quantity
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of its depletions, and the legal availability of replacenent
wat er because its scientific evidence was not sufficiently
reliable to be adm ssible pursuant to CRE 702. W find no error
in the water court’s analysis.?’

1-3. Pretrial Evidentiary Rulings

We first discuss the propriety of the water court’s pre-
trial evidentiary rulings excluding evidence in the nature of
(1) sensitivity anal yses perforned on the groundwater nodel, (2)
an analysis of water availability for four years after the
application was filed, (3) evidence regarding a d over

anal ysi s, '8

and (4) expert testinony in support of “New Exhi bit
Z’ due to PCSR s failure to tinely disclose this evidence.

PCSR acknow edged its failure to tinely disclose the
evi dence by the disclosure deadline for its case-in-chief, which
was Decenber 31, 1998. PCSR did not prepare its new water
availability analysis until Novenber 1999, and PCSR only first

reveal ed expert reports in support of New Exhibit Zinits

7 PCSR argues that the water court (1) applied the wong

standard for dismssal; (2) inproperly precluded evidence of
terms and conditions; and (3) inproperly ignored the purpose of
retained jurisdiction to address uncertainties. PCSR further
mai ntai ns that the water court conpounded these errors by (1)

i nproperly excluding evidence in support of the augnentation

pl an; (2) inproperly denying credits for reduced
evapotranspiration; and (3) making factual findings regarding
the reliability of the nodel results that were not supported in
the record and not a basis for dismssal.

8 A @ over analysis is a conbination of equations used to
determne irrigation return flows.
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rebuttal disclosures filed just two nonths before trial.
Li kew se, PCSR first revealed its sensitivity and G over
anal yses after the rebuttal disclosure deadline. However, PCSR
argues that its failure to disclose was harmess and its
evi dence shoul d have been admtted. W disagree.
Trial courts have wide |atitude to accept or refuse

evidence. Scott v. Matlack, Inc., 39 P.3d 1160, 1170 (Col o.

2002). Review ng courts may not overturn evidentiary rulings
absent a clear abuse of discretion. 1d. A party offering |ate-
di scl osed evi dence bears the burden of showing that the failure

to disclose was harml ess or justified. See Todd v. Bear Valley

Vill. Apartnents, 980 P.2d 973, 978 (Colo. 1999).

Here, the water court carefully reviewed the offered
evi dence and the prejudice that would result fromits adm ssion
in PCSR s case-in-chief. W find no abuse of discretion in the
wat er court’s decision to exclude the proffered evidence.

a—e. Sensitivity Anal yses

The water court held that testinony concerning sensitivity
anal yses woul d prejudi ce Qpposers because Qpposers did not have
the chance to conduct discovery or prepare for cross-
exam nation. PCSR offered no valid justification for its late

di scl osure. Accordingly, the water court did not abuse its

di scretion in excluding the evidence from PCSR s case-in-chief.
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b-f. Water Availability Analysis
The water court excluded PCSR s water availability analysis
because it was untinely disclosed; it was generated from new
informati on and data not otherwi se in evidence or revealed in
PCSR s case-in-chief; and it was irrelevant to PCSR s case
because evi dence of water availability should be based on stream

flows as of the date of the clained appropriation and not events

occurring thereafter. See In Re Bd. of County Conmirs of

Ar apahoe County, 891 P.2d 952, 962 (Colo. 1995). Because the

evidence was irrelevant to PCSR s case, the water court did not
abuse its discretion in excluding the evidence.

e-g. G over Analysis

Li kew se, the water court held that admtting the | ate-
di scl osed 3 over anal ysis woul d prejudi ce Qpposers because it
was not a standard d over analysis, and Opposers had i nadequate
time to determ ne whether the analysis net the requirenments for
scientific acceptance. PCSR admtted the evidence was prepared
to rebut Opposers’ evidence, and provided no valid justification
for its late disclosure. Accordingly, the water court held that
PCSR s failure to disclose was neither harm ess nor justified,
and properly excluded the analysis from PCSR s case-in-chi ef.

e¢—h. New Exhibit Z

Though the water court admtted PCSR s stipul ations

containing New Exhibit Z, it excluded expert testinony in
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support of New Exhibit Z because it was untinely disclosed, and
because it was a new theory of injury whose use woul d prejudice
Opposers if allowed in PCSR s case-in-chief. Nonetheless, PCSR
maintains it tinmely disclosed New Exhibit Z pursuant to Rule
2(f) of the Uniform Local Rules for Al State Water Court
Divisions, and that its nonitoring program had been a key aspect
of its application fromthe begi nning. W disagree.

Rul e 2(f) governs filing and service procedures in water
cases and provides that:

An applicant shall file and serve upon all parties at |east

15 days prior to hearing on any application before the

wat er judge, a proposed order that sets forth any necessary

findings, terns or conditions that the applicant reasonably

bel i eves the court should incorporate into the decree.

Rul e 2(f) contains no reference to the adm ssion of expert
testinmony in support of an application. Rather, it is CRCP
26(a) (2)'° that governs the disclosure of expert testinony, and
the water court properly conplied with it when it precluded
adm ssion of New Exhibit Z  Finding otherwise would all ow a

party to admt expert evidence on the eve of trial wthout

al l ow ng an opposer to properly prepare.

9 CRCP. 26(a)(2) provides that “a party shall disclose to
other parties the identity of any person who may present
evidence at trial,” and that such disclosure shall be
acconpanied by a witten sumary containing a conpl ete statenent
of all opinions to be expressed.
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Further, although PCSR s original Exhibit Z filed in 1999,
i ncl uded aspects of a nonitoring plan, it relied primarily on
t he groundwater nodel’s projected depletions. In its New
Exhi bit Z, PCSR suggested in its own disclosures that the
groundwat er nodel “be dropped” in favor of a prospective
nmonitoring programto prevent injury. |In essence, PCSR
abandoned any intention to accurately predict depletions before
the fact, preferring instead to neasure depletions after the
fact. Accordingly, the record supports the water court’s
determ nation that PCSR s New Exhi bit Z proposed a new t heory of
injury prevention at the last mnute. Therefore, the water
court did not abuse its discretion in excluding New Exhibit Z
from PCSR s case-in-chief.

As such, the water court properly limted PCSR s scientific
evidence at trial to presentation of the groundwater and surface
wat er nodel results.

2-4. Evidence at Trial

Because the water court did not abuse its discretion in
l[imting PCSR s scientific evidence at trial, we now address the

water court’'s conclusion that the scientific evidence PCSR
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presented at trial was not sufficiently reliable to be
adm ssi bl e under CRE 702. ?°
I n Col orado, CRE 702 governs the adm ssion of scientific

evi dence and expert testinony. People v. Shreck, 22 P.3d 68,

77—+8 (Colo. 2001). The focus of a CRE 702 inquiry is whether
the proffered scientific evidence is both reliable and rel evant.
Id. To determne the reliability of scientific evidence under
CRE 702, the court’s inquiry should be broad in scope and
consider the totality of the circunstances presented in each
case. |d. In performng its inquiry, the court may consider a
wi de range of factors that are pertinent to the case at issue.
Id. The court should also apply its discretionary authority

under CRE 403 to “ensure that the probative value of the

evidence is not substantially outweighed by unfair prejudice.”

20 pCSR argued that the water court’s conclusions concerning its
groundwat er and surface water nodels were (1) not supported in
the record, and (2) in the alternative, were not a basis for
dism ssal. W address the first argunment in this section using
the framework we set forth in People v. Shreck, 22 P.3d 68, 77—
78 (Colo. 2001), to determine the adm ssibility of scientific
evi dence. W approach our analysis in this manner because the
water court cited to Shreck in its order dism ssing PCSR s
application, and indicated that it based its concl usions
regarding the reliability of the groundwater and surface water
nmodel results on a Shreck analysis (“[T]he court concludes that,
in order for the conputer nodeling results to be reliable, and
hence relevant, for predicting the timng and anount of both
depl eti ons and recharge, the nodel nust be operated in a manner
that is consistent with accepted nodeling techniques.”). W
address PCSR s alternative argunent when we address the standard
of dismssal pursuant to CR C P. 41(b)(1).
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Id. The court nust issue specific findings as it performs its
CRE 702 and 403 anal yses. Id.
Trial courts are vested with broad di scretion to deterni ne

the adm ssibility of expert testinony. Masters v. People, 58

P.3d 979, 988 (Colo. 2002). The trial court is vested with this
di scretion because it has a superior opportunity to determ ne
the conpetence of the expert. 1d. |In addition, this deference
reflects the superior opportunity of the trial judge to gauge
both the conpetence of the expert and the extent to which his
opi nion would be helpful. 1d. As such, a trial court’s
exercise of its discretion will not be overturned unl ess

mani festly erroneous.

We hold that the water court’s exercise of discretion was
not mani festly erroneous. The water court properly considered
factors pertinent to this case, and issued specific findings
regarding the reliability of the groundwater and surface water
model s. 2! Specifically, the water court found that:

[ T] he nodel itself, is widely used to nodel aquifer

paraneters, anong other uses, and . . . it is capable of

producing reliable, relevant results. However, the

court concludes that, in order for conputer nodeling

results to be reliable, and hence rel evant, for

predicting the timng and anount of both depletions and

recharge, the nodel nust be operated in a manner that is
consistent wth accepted nodeling techniques. |If the

2l The water court did not hold a separate pretrial hearing to
determne the admssibility of PCSRs scientific testinony
during trial. Rather, the water court engaged in its CRE 702
analysis in its order dism ssing PCSR s application.
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nodel is operated in sonme other manner, there nust be

sufficient evidence that such other nmethod produces

valid and reliable results.

The water court then carefully analyzed the evidence as
to the nodeling techniques that PCSR s experts enployed to
operate the groundwater and surface water nodels used in this
case. After noting the relevant techniques, the water court
determ ned PCSR s experts commtted errors in technique with
respect to the groundwater nodel because they failed to
conduct a sensitivity analysis on the nodel,? failed to
properly calibrate the nodel,? failed to explain anomal ous

4

results and residual errors,? ignored another expert’s report

2 A sensitivity analysis is a nethod of deternining the effect
of parameter variation on nodel results so as to quantify the
uncertainty in the calibrated nodel caused by uncertainty in
nodel paraneters. Though Eastman docunented his observations of
sensitivity in the nodel paranmeters as he adjusted them during
calibrations, these observations are not a substitute for the
type of formal, post—ealibration sensitivity anal yses required

i n nodel i ng applications.

23 Calibration is the process of adjusting aquifer paraneters in
the nodel w thin reasonabl e ranges determ ned by aquifer test
data to obtain a match between neasured and nodel —predi cted
water |evels. Mddel paraneters should be based upon actual data
taken fromcalibration targets in the nodel area. |In this case,
PCSR s cal i bration was inproper for several reasons. First,
PCSR used poor—qual ity calibration targets, the mgjority of

whi ch were outside of the main punping area, and nost of which
produced, in the words of Eastman, “suspect” neasurenents.
Second, rather than use actual, neasured data to calibrate the
nmodel , PCSR used the nodel to manufacture hydrogeol ogic
paraneters which it then used to calibrate the nodel. Finally,
Eastman adm tted that PCSR i nproperly changed aquifer paraneters
after “calibrating” the nodel.

2 A “residual” is the difference between neasured and nodel —
predi cted water |evels.
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suggesting further evaluation, and failed to conplete an
i ndependent peer review of the nodel.

The court further determ ned that PCSR s experts
commtted errors in technique with respect to the surface
wat er nodel because PCSR failed to adjust cal culations for
the changing call regime,?® failed to factor out irrigation
run-off, 2 failed to consider variables other than

"and failed to deternine the range of errors?®

precipitation,?
for its sinmulated stream fl ows.

Rel yi ng on these findings, the water court held that the
groundwat er nodel, as operated in this case, failed to

produce sufficiently reliable results to permt a reasonably

accurate determ nation of the timng, anmount, and |ocation of

2> PCSR expert, Ross Bethel, assumed that the call pattern from
1950 to 1996 would replicate itself over the first forty-seven
years of the Project. However, he acknow edged in cross-

exam nation that higher frequency of calls from South Platte

wat er users has been observed in recent years, and that new
water rights have started calling since 1950. Evidence admtted
i n cross-exam nation denonstrated that the | egal availability of
water in the early 1990s was substantially | ess than that

| egally available in conparable flow years from 1950 to 1985.

26 Though Bethel considered irrigation return flows in his water
avai lability analysis, he admtted that he did not consider the
| egal availability of the irrigation runoff.

2! For exanple, the court indicated that PCSR shoul d have
considered the influence of basin |length-width ratios, basin
mean sl opes, subsurface geol ogy, and the nature of the
vegetative cover in determ ning the anmount of run-off.

28 | n one nodel area basin, average sinulated flows were nore
than 1000 acre feet higher than gauged flows. Wthout a range
of error determ nation, the court could not determ ne best- and
wor st -case scenarios for the nodel’s predictions.
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depletions, or the timng and amount of aquifer recharge.
The water court further held that the surface water nodel, as
operated in this case, failed to produce sufficiently
reliable results to permt a reasonably accurate
determ nation of either average streamflow or |ega
avai lability of augnentation water. Because the water
court’s exercise of discretion was not manifestly erroneous,
we refuse to overturn it on appeal . ?°
3. Standard for Dism ssal Pursuant to CR C. P. 41(b)(1)
Based on our finding that the water court’s determ nation
was proper, we next address whether the water court applied the
proper standard for dism ssal under CR C P. 41(b)(1).
In both orders dismssing PCSR s application, the water

court cited Teodonno v. Bachman, 158 Colo. 1, 4, 404 P.2d 284,

285 (1965), holding that the applicable standard for di sm ssal
under Rule 41(b)(1) is whether judgnent in favor of defendant is
justified on the evidence presented. Citing our holding in

Public Service Co. of Colorado v. Puebl o Board of Water Wbrks,

831 P.2d 470, 480 (Colo. 1992), PCSR argues that it was only

2 However, as discussed in our decision to reverse the water
court’s award of attorney fees, we find no support in the record
for the water court’s finding that PCSR ignored its own expert’s
report suggesting further evaluation. Neverthel ess, because
this factor was only one of many that influenced the water
court’s conclusions regarding the nodel results, and because the
ot her factors had anple support in the record, it does not

af fect our analysis of the water court’s decision on this issue.
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required to neet a prinma facie case to survive dismssal of its
augnent ati on pl an.

We hold that the water court applied the proper standard of
dismssal in reviewwng PCSR s application. Qur decision in

Public Service Co. only applies when a court reaches the issue

of injury in a change of water right or augnentation plan
proceedi ng. Because of the water court’s pre-trial evidentiary
rulings, PCSR s sole evidence in support of its augnentation
pl an was its groundwater and surface water nodel results.
Because these results failed to establish sufficiently reliable
evi dence quantifying depletions and the | egal availability of
repl acenent water, the water court was unable to reach the issue
of injury.

Rul e 41(b)(1) notions provide the court with an opportunity
to evaluate the evidence and to determ ne whether the plaintiff
has satisfied its burden of proof so as to require the other
side to present its case.®® Rule 41(b)(1) provides in rel evant
part:

After the plaintiff, in an action tried by the court

wi thout a jury, has conpleted the presentation of his

evi dence, the defendant, w thout waiving his right to offer

evidence in the event the notion is not granted, nay nove

for a dismssal on the ground that upon the facts and the

law the plaintiff has shown no right to relief. The court
as trier of the facts may then determ ne them and render

30 Apsent any provision to the contrary, the Rule applies to the
1969 Act. See Lake Meredith Reservoir Co. v. Amty Mit.
Irrigation Co., 698 P.2d 1340, 1344 (Col o. 1985).
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judgnent against the plaintiff or may decline to render
judgnment until the close of all the evidence

(enphasi s added).

Accordingly, where the court is the trier of fact and a
party brings a Rule 41(b)(1) notion to dismss, the standard is
not whether the plaintiff established a prim facie case, but
whet her judgnent in favor of defendant is justified on the
evi dence presented. Teodonno, 158 Colo. at 4, 404 P.2d at 285;

Rowe v. Bowers, 160 Colo. 379, 381, 417 P.2d 503, 505 (1966).

Consequently, the water court is not required to accept evidence
as true, but may determne the facts and enter judgnment agai nst

the plaintiff. 1d.; see also Pioneer Constr. Co. v. Richardson,

176 Col 0. 254, 259, 490 P.2d 71, 74 (1971) (“a court, acting as
fact finder, is not bound to accept a statenent as true because
there is no direct testinony contradicting it”). In nmaking its
ruling, the water court is afforded w de discretion, which may
not be di sturbed on appeal absent a show ng that its findings
and conclusions are so mani festly agai nst the wei ght of evidence

as to conpel a contrary result. Am Quar. & Liab. Ins. Co. v.

King, 97 P.3d 161, 165 (Colo. App. 2003).
We had occasion to address the application of Rule 41(b) (1)

in a conditional exchange proceeding in Public Service Co. 831

P.2d at 479-80. Like PCSR, plaintiff Public Service argued that

it was only required to establish a prima facie case to
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w thstand a Rule 41(b)(1) notion to dismss. 1d. at 479. In
support of its argunent, Public Service cited cases interpreting
section 37-92-305(3), CRS. (2004). 1d. Section 37-92-305(3)
codifies the standards for granting a change of water right or
pl an for augnentation. It provides:

A change of water right or plan for augnentation, including
wat er exchange project, shall be approved if such change or

plan will not injuriously affect the owner of or persons
entitled to use water under a vested water right or a
decreed conditional water right. |In cases in which a

statenent of opposition has been filed, the applicant shal
provide to the referee or to the water judge, as the case
may be, a proposed ruling or decree to prevent such
injurious effect in advance of any hearing on the nerits of
the application, and notice of such proposed ruling or
decree shall be provided to all parties who have entered
the proceedings. If it is determ ned that the proposed
change or plan as presented in the application and the
proposed ruling or decree would cause such injurious
effect, the referee or the water judge, as the case may be,
shall afford the applicant or any person opposed to the
application an opportunity to propose terns or conditions
whi ch woul d prevent such injurious effect.

We have interpreted this section to establish a franmework

of burden shifting between applicant and opposers. See Sinpson

v. Yale Invs., Inc., 886 P.2d 689, 69697 (Colo. 1994). Before

an augnentation plan is approved, the applicant bears the
initial burden of producing sufficient evidence to establish a
prima facie case that the proposed depletion wll be non-
injurious. 1d. at 696. |If the applicant successfully neets its
burden, the objectors bear the burden of providing evidence of

injury to existing water rights. |1d. at 697. Were objectors
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provi de contrary evidence of injury, the applicant has the
ulti mate burden of show ng an absence of injurious effect by a
preponderance of the evidence. |d.

In Public Service Co., we noted that this franmework

anticipates the active participation of objectors in the

determ nation of whether a claimed right will have an injurious
effect. 831 P.2d at 480. Consequently, we concluded that the
statutory framework was appropriate in a proceeding for a change
of water right because the objectors have better access to
probative evidence on the issue of injury to vested rights than
the applicant. I|d.

However, we found no basis to apply a prinma facie standard
or to shift the burden of proof on issues where the applicant
has better access to the required evidence. 1d. Accordingly,
because Public Service had better access to the evidence
necessary to establish that it had taken the first step towards
appropriation, and “can and will” proceed with diligence to
conplete the appropriation within a reasonable tine, the
necessary factual predicates for a conditional exchange right
decree, we declined to |ower Public Service's burden to a prim
facie standard. Therefore, contrary to PCSR s assertion, we

held that the prima facie standard set forth in 37-92-305(3)

only applied to the issue of injury in a change of water right

proceeding. See id.
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Here, the water right at issue is neither a change of water
right nor a conditional exchange right, but an augnentation
pl an. Augnentation plans are decreed based on the sane no-
injury analysis that applies in change of water right

proceedi ngs. Sinpson v. Yale Invs., Inc., 886 P.2d at 696.

Accordingly, determ ning the absence of injury is crucial to the
success of an augnentation plan, which shall only be approved
“if such change or plan wll not injuriously affect the owner of
or persons entitled to use water under a vested water right or a
decreed conditional water right.” § 37-92-305(3).

However, augnentation plans are subject to additional
statutory requirenents. See § 37-92-305(8), C.R S. (2004).3%
For exanple, in reviewng a proposed augnentation plan, a water
court nust consider the anbunt and timng of the applicant’s
depl etions, the amount and timng of avail abl e repl acenent

water, and the existence of injury to senior appropriators.

31 Section 37-92-305(8) provides in relevant part that:
In review ng a proposed plan for augnentation and in
considering terns and conditions that nmay be necessary
to avoid injury, the referee or the water judge shal
consider the depletions froman applicant’s use or
proposed use of water, in quantity and in tinme, the
anmount and timng of augnentation water that would be
provi ded by the applicant, and the existence, if any,
of injury to any owner of or persons entitled to use
wat er under a vested water right or a decreed
condi tional water right.
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8§ 37-92-305(8). Thus, before an applicant can establish an
absence of injury to satisfy its prima facie case, it nust first
establish the timng and | ocation of depletions, as well as the
availability of replacenent water to prevent injury fromthose

depletions. See State Eng’'r v. Castle Meadows, Inc., 856 P.2d

496, 507 (Colo. 1993)(court erred in determning the absence of
injury where it failed to consider the relationship between the
anount and timng of depletions and the anpbunt and tim ng of

repl acenent water); WIlliams v. Mdway Ranches Prop. Oaners

Ass’'n., Inc., 938 P.2d 515, 522 (Colo. 1997)(“An essenti al

conponent of an augnentation plan is the provision for adequate

repl acenent water.”); Webert v. Rothe Bros., Inc., 200 Colo.

310, 319, 618 P.2d 1367, 1373 (1980)(“In order to determ ne the
adequacy of the [augnentation plan] to acconplish its intended
purpose, it is necessary to consider the adequacy of the
replacenent water rights.”). Wether an augnentation plan wll
result in material injury to senior appropriators is a factual
determ nati on based on the evidence presented in a particular

case. Farner’'s Reservoir & Irrigation Co. v. Consol. Mit. Water

Co., 33 P.3d 799, 812 (2001); Castle Meadows, Inc., 856 P.2d at
5009.

As di scussed above, the water court properly held that
PCSR s groundwat er and surface water nodels failed to produce

sufficiently reliable results to permt a reasonably accurate
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determ nation of the timng, anount, and |ocation of stream
depletions or the legal availability of replacenent water.
Additionally, it is clear that PCSR had better access to
probative evidence of those elenents by virtue of its designing
both the nodels and the augnentation plan.

Hence, the water court correctly held that, in the absence
of sufficient proof, it could not determ ne the issue of injury
wth respect to PCSR s augnentation plan. Accordingly, we
conclude that the water court applied the proper standard of
review pursuant to Rule 41(b)(1) in dismssing PCSR s
augnent ati on pl an.

4. Ret ai ned Juri sdiction

This brings us to PCSR s next argunent, nanely that we
shoul d nonet hel ess reverse the water court’s dism ssal because
the water court inproperly ignored the purpose of retained
jurisdiction. PCSR contends that the renedy for uncertainty
regarding injury that may arise fromoperating an augnentation
plan is retained jurisdiction, not dismssal. PCSR naintains
that its proposed twenty-five-year period of retained
jurisdiction provides anple opportunity to address uncertainties
as required by |aw

We hold that the purpose of retained jurisdictionis to
address injurious effects that result fromthe operation of a

decreed augnentation plan, and may only be invoked by Opposers
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after a finding of non-injury by a water court. Because the
wat er court |acked sufficiently reliable evidence to reach the
issue of injury, the water court did not have a duty to
reconsider injury in retained jurisdiction.

As we di scussed above, an applicant nust establish absence
of injury before the burden shifts to opposers to provide

evidence of injury to existing water rights. Consol. Mit. Water

Co., 33 P.3d at 811. |If opposers present evidence of injury,
the ultimte burden of establishing non-injury rests with the
applicant. |d. at 812. A decree for an augnentation plan can
only enter if the applicant neets this burden. Id.

Contrary to PCSR s argunent, a water court does not have a
duty to reconsider injury in retained jurisdiction until after
the water court approves an applicant’s augnentation plan based
upon the no-injury analysis. 8 37-92-304(6), C.R S. (2004).
Section 37-92-304(6) provides in part:

Any decision of the water judge . . . dealing with a change

of water right or a plan for augnentation shall include the

condition that the approval of such change or plan shall be
subj ect to reconsideration by the water judge on the
question of injury to the vested rights of others for such

period after the entry of such decision as is necessary or
desirable to preclude or remedy any such injury

(enphasi s added).
Thus, the purpose of retained jurisdiction is to reconsider
injury once an augnentation plan is operating, not to prove

depletions or prove injury for the first tine. Retained
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jurisdiction cannot substitute for the inherently fact-specific
determ nation of non-injury that occurs during trial based on
reliable evidence of the quantity, tine, and | ocation of
depletions and the legal availability of replacenment water.

W held in Consolidated Mutual Water Co. that historica

consunptive use in support of a change decree nust be determ ned
at trial, not proven or reconsidered during retained
jurisdiction. 33 P.3d at 812. Simlarly, the quantity of
depletions and the |l egal availability of replacenent water nust
be determned at trial as part of the court’s injury analysis,
not proven during retained jurisdiction.

To find otherwi se would be contrary to Col orado policy

protecting senior water rights. |If PCSR s argunent were to
prevail, a water court would be unable to deny an application
for approval of an augnentation plan at or after trial. The

parties involved would have to wait and see if injury occurs
under retained jurisdiction, then risk continued depletions if
adequat e repl acenent water is not avail able. Thus, retained
jurisdiction is inappropriate in this case.

In sum the water court properly limted PCSR s scientific
evidence at trial to its groundwater and surface water node
results. Once the water court determ ned that this evidence was
insufficiently reliable to provide a reasonably accurate

determ nation of injurious depletions or availability of
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replacenent water, it properly dism ssed PCSR s augnentati on
pl an pursuant to Rule 41(b)(1). Because the court never reached
the issue of injury, no period of retained jurisdiction was
required.

S D. D smssal of PCSR s Application

Havi ng held that the water court properly dism ssed PCSR s
augnent ati on plan, we now address whet her the water court
properly dism ssed PCSR s renmai ning conditional water rights
clainms based on the failure of its augnentation plan.

We begin with the proposition that a conditional right to
punp water that would injure senior appropriators may only be

decreed in conjunction with an augnentation plan. Fox v. Dv.

Eng'r for Water Div. 5, 810 P.2d 644, 645 (Colo. 1991); Bohn v.

Kui per, 195 Colo. 17, 19, 575 P.2d 402, 403 (1978). Thus,

wi t hout an approved augnentation plan, PCSR s clained
conditional right to punp groundwater through 26 proposed wells
must fail. Further, because the South Park aquifers are
currently saturated, PCSR s underground storage cl ai m depends
upon its right to dewater the aquifers. Wthout a decreed right

to punp groundwater fromthe South Park aquifers, PCSR cannot
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dewater the aquifers to create the necessary underground
storage. Consequently, PCSR s underground storage claimalso
must fail .3

PCSR s only remaining clains are for conditional water
rights for surface reservoirs and collection systens. To obtain
a conditional decree, an applicant nust present evidence of an
intent to appropriate, in addition to an overt act in

furtherance of that intent. Public Service Co., 831 P.2d at

480. Further, the applicant nust show that (1) the water can
and will be diverted; (2) the water will be beneficially used;
and (3) the project will be conpleted within a reasonable tine.
8§ 37-92-305(9)(b), CRS. (2004). The applicant bears the
burden of proving, by a preponderance of the evidence, that an
overt act has been conpleted and the appropriation can and wl|

be conpleted within a reasonable tinme. Public Service Co., 831

P.2d at 480
Here, the beneficial uses attributed to PCSR s clains are
i nt erdependent, and PCSR presented no evidence to the contrary.

PCSR presented testinony at trial of its intent to appropriate

32 PCSR al so chal | enges the water court’s hol ding that water
cannot be stored in a saturated aquifer that is tributary to an
overappropriated stream system arguing that the water court
created an inpossible standard for future conjunctive use
projects. Because we find that the dism ssal of PCSR s
augnentation plan was fatal to its underground storage claim we
do not address the issue in this opinion.
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surface water for delivery to its recharge facilities and

event ual storage underground. However, this proposed use failed
when the water court dism ssed PCSR s underground storage claim
because PCSR di d not present testinony in support of Aurora’s
direct use of the water w thout prior underground storage.

PCSR al so cl ai mred absol ute and conditional water rights for
irrigation, stockwatering, and other uses of water on its |ands.
However, PCSR failed to provide sufficient evidence to support
these clainmed appropriations during trial. PCSR s sole claim
for absolute uses was for the PCSR Spring No. 4 Collection
System  However, although PCSR presented evidence of the
| ocation and flow from Spring No. 4, PCSR never determ ned the
anount of water placed to beneficial use fromthis clained
collection system Likew se, PCSR failed to present sufficient
evi dence to support its clained appropriations for conditional
uses on its lands. PCSR presented no evidence regardi ng the use
of surface water rights for local irrigation or other uses.
Consequently, PCSR failed to neet the can and will test for
t hese clained rights.

In sum PCSR failed to produce evidence at trial sufficient
to support a decree for any of its clained surface
appropriations. Thus, the water court properly dism ssed PCSR s

application for clained surface water rights.
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HEVILL. Att or ney Fees

W now turn to the issue of attorney fees. The water court
addressed the issue of attorney fees in its order concerning
post-trial notions, and awarded approximately $1.5 nmillion in
attorney fees to Opposers. The fees were awarded for two
reasons. First, the water court held that PCSR s application
was “groundl ess” after October 28, 1998, the date on which PCSR
knew or shoul d have known, based on the Eastnman Meno, that the
groundwat er nodel was indefensible at trial.

Second, the court held that PCSR s clains for augnmentation
credits arising fromprecipitation, irrigation return flows, and
decreases in evapotranspiration |osses were frivolous from
i nception.

A Legal Consi derations

A determ nation whether to award attorney fees necessarily
begins with the American Rule, which precludes an award of
attorney fees absent a specific contractual, statutory, or

procedural rule providing otherwise. Alyeska Pipeline Serv. Co.

v. WIlderness Soc’'y, 421 U S. 240, 247 (1975); Buder v. Sartore,

774 P.2d 1383, 1390 (Colo. 1989). Col orado |aw authorizes the
recovery of attorney fees where a party or its attorney brings
or defends an action that |acks substantial justification. §

13-17-102(4), C R S. (2004). According to the statute, an

action | acks substantial justification if it is substantially
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frivol ous, substantially groundless, or substantially vexatious.
§ 13-17-102(4).

An award of attorney fees is an inportant sanction agai nst
an attorney or party who inproperly instigates or prolongs

l[itigation. 1In re Marriage of Aldrich, 945 P.2d 1370, 1378

(Colo. 1997). The attorney fees statute is designed to prevent
burdensonme litigation that interferes with the effective

adm nistration of justice. 8§ 13-17-101, C R S. (2004).

However, the statute is not designed to discourage counsel from
zealously representing a client, but rather to balance that duty
agai nst the inportant policy of discouragi ng unnecessary

[itigation. W United Realty, Inc. v. |lsaacs, 679 P.2d 1063,

1069 (Col 0. 1984).
I n deciding whether a claimis substantially groundl ess or
frivolous so as to require an award of attorney fees under

section 13-17-102, a court “shall specifically set forth the
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reasons for said award and shall consider the [statutory®]
factors, anong others.” § 13-17-103(1), C R S. (2004).

Finally, an award of attorney fees will not be disturbed on
appeal if supported by the evidence, unless the court abused its

di scretion in making the award. Bd. of Coomirs. v. Eason, 976

P.2d 271, 273 (Colo. App. 1998). To determ ne whether the water
court abused its discretion, we address each of the court’s
hol di ngs separately.
B-D. PCSR s “Groundl ess” Application
A claimis substantially groundless if the allegations in

the conplaint, while sufficient to survive a notion to dism ss

3 These factors, set forth in section 13—17-203(1)(a)—h) are:

2-(1) The extent of any effort nmade to determ ne the
validity of any action or claimbefore said action or
cl ai mwas asserted,;

£5r(]) The extent of any effort nmade after the
comencenent of an action to reduce the nunber of
clains or defenses being asserted or to dism ss clains
or defenses found not to be valid within an action;

£e)r(k) The availability of facts to assist a party in
determining the validity of a claimor defense;

£eh-(1) The rel ative financial positions of the parties
i nvol ved,;

er(m Whet her or not the action was prosecuted or
defended, in whole or in part, in bad faith;

£5-(n) Whet her or not issues of fact determ native of

the validity of a party’s claimor defense were
reasonably in conflict;

£e-(0) The extent to which the party prevailed with
respect to the anount of and nunber of clains in
controversy,

£h)-(p) The anopunt and conditions of any offer of
judgnent or settlenent as related to the anmount and
conditions of the ultimate relief granted by the
court.
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for failure to state a claim are not supported by any credible

evidence at trial. W United Realty, Inc., 679 P.2d at 1069.

This test assumes that the proponent has a valid | egal theory,
but offers little in the way of evidence to support the claimor
defense. Id.

Here, at the conclusion of the trial, the water court held

under People v. Shreck, 22 P.3d 68 (Colo. 2001), that PCSR s

groundwat er nodel produced insufficiently reliable evidence of
depl etions.® The water court further concluded that PCSR knew
or should have known, based on the Eastman Meno, that its node
was i ndefensible at trial. Because PCSR s only proffered
evidence in support of its application was its groundwater and
surface water nodels, the water court concluded that PCSR s
application was “groundl ess” fromthe date of the Eastman neno.
We disagree. W recognize that a trial court’s factual
findings are binding unless not supported in the record.

MD.C./Wod, Inc. v. Mrtiner, 866 P.2d 1380, 1383-84 (Col o.

1994). Here, however, the water court’s finding was so clearly
erroneous as to not find support in the record.
First, nothing in the Eastman Meno itself supports the

water court’s finding. Dr. Eastman authored the Eastman Meno

34 The surface water nodel results were also insufficiently
reliable, but were not a factor in the court’s determ nation to
award f ees.
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and sent it to Burke, PCSR s attorney, on October 28, 1998. The
Menmo was conspi cuously stanped “DRAFT” and contained, inits
aut hor’s own words, “proposed nodeling and nodel related tasks

whi ch woul d be useful to both enhance the npdel and to assist in

and performsensitivity analysis for the nodel” (enphasis
added). Nothing in the Meno indicated that the proposed tasks
were necessary for the defensibility of the nodel.

In addition, in his pre-trial deposition, Eastman testified
that he participated in the decision to conplete sone of the
proposed tasks, but not others. He further testified that the
necessary tasks had been conpleted and that PCSR s nodel was
valid. Likewse, at trial, Eastman testified that the nodel was
successful as a predictive tool to a reasonabl e degree of
scientific certainty. Thus, based on the testinony of Eastman
and ot her experts, PCSR had no reason to know of the
unreliability of its nodel until the water court dismssed its
application at the end of its case-in-chief.

In addition, the water court failed to consider that PCSR
was entitled to rely on Eastman’s opi nions, anong others, in
pursuing its application and in proceeding to trial with its
groundwat er nodel. Courts nust allow parties and their
attorneys to reasonably rely on their experts w thout fear of
puni shment for errors in judgnent made by those experts. Coffey

V. Healthtrust, 1 F.3d 1101, 1104 (10th Gir. 1993).
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In Coffey, the plaintiff radiologist filed an antitrust
suit agai nst the defendant hospital. 1d. at 1102. The primary
issue in the case was the defendant’s relevant market. |d.
After summary judgnent in defendant’s favor, plaintiff’s
attorney obtained newy discovered evidence of a study of the
hospital’s rel evant market that was ostensibly favorable to the
plaintiff. 1d. at 1103. The attorney submtted the study to
the court along with an affidavit fromplaintiff’'s expert
econom st, who was not the author of the study, stating that the
study supported plaintiff’s position. 1d.

In response, the defendant submtted affidavits fromthe
study’s authors stating that they told plaintiff’s attorney that
the study did not support plaintiff’s position. 1d. The
district court inposed Fed. R Civ. P. 11 sanctions agai nst
plaintiff’s attorney, holding that he knowngly filed fal se and
m sl eadi ng suppl enental pleadings. 1d. The Tenth Grcuit Court
of Appeal s reversed, holding that where reliance is reasonable
under the circunstances, a court nust allow parties and their
attorneys to rely on their experts wthout fear of punishnent
for errors in judgnent made by the expert. I|d.

Coffey is not directly applicable here because it involves
Rul e 11, whereas this case involves section 13-17-102. However,

the analysis in Coffey is indirectly applicable to an award of

attorney fees under section 13-17-102 because both Rule 11 and
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section 13-17-102 have sim |l ar purposes; both inpose sanctions
against a party or its attorney for pursuing groundl ess or
frivolous clainms. Conpare Fed. R CGv. Pro. 11(b)(1), (3), and
CRCP. 11, with § 13-17-102(4).

Moreover, the rules are not nmutually exclusive. Rather, a
party may be subject to both Rule 11 sanctions and an award of

attorney fees pursuant to section 13-17-102. See Schm dt Const.

Co. v. Becker-Johnson Corp., 817 P.2d 625, 627 (Col o. App.

1991). Accordingly, factors useful in deciding to inpose Rule
11 sanctions are al so useful in deciding to award attorney fees.
See § 13-17-103(1) (a court “shall specifically set forth the
reasons for said award and shall consider the [statutory]

factors, anong others” (enphasis added)).

In this case, there are nore reasons to reverse the award
of attorney fees than there were in Coffey. First, unlike the
expert in Coffey, Eastman actually designed and i nplenented the
nmodel in support of which he testified. Furthernore, unlike the
plaintiff in Coffey, PCSR had five experts testify in support of
its groundwater nodel. So long as PCSR s reliance on its
experts was reasonable, it cannot be subject to attorney fees.

G ven the highly technical and conpl ex nature of hydrol ogy,
as well as the groundwater expertise of PCSR s experts, PCSR s

reliance on its experts was reasonable. Consequently, PCSR was
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entitled to rely on its experts wi thout fear of an award of

attorney fees for errors in judgnent nade by its experts.
In fact, PCSR did not know its nodel results were

insufficiently reliable until the court so concluded in its

order dism ssing PCSR s application. 3

Accordi ngly, the water
court’s reason for awarding attorney fees, nanely that PCSR

m srepresented that it was prepared for trial even though it
purportedly knew its nodel was insufficient, was not supported
by the record, rendering the award of attorney fees an abuse of

di scretion.

C-E. PCSR s “Frivol ous” d ains

PCSR proposed to augnent its depletions, in part, from
wat er stored in the aquifers by recharge. PCSR clai ned
precipitation, irrigation run-off, and salvaged water fromthe
| oss of surface vegetation as sources for its underground
st or age.

In its order dismssing PCSR s application, the water court
denied PCSR s clainms for precipitation and irrigation return

flows as violating the requirenent that water stored underground

% Typically, where trial is to ajury, a finding that scientific
evidence is insufficiently reliable is made in conjunction with
a separate hearing concerning the evidence' s overal

adm ssibility. See Shreck, 22 P.3d at 72. Here, trial was to
the judge, who essentially conbined the Schreck adm ssibility
hearing with PCSR s case—+n—hief, thereby reserving judgnent on
adm ssibility for a later tine.
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must be placed into the aquifer by “other than natural neans.”
§ 37-92-103(10.7), C R S. (2004).

In its order concerning post-trial notions, the water court
al so denied PCSR s clains for sal vaged water as a viol ation of
Col orado | aw precluding the use of sal vaged water in
augnentation plans. 8 37-92-103(9), C R S. (2004). The water
court subsequently held that PCSR s clains for precipitation,
irrigation run-off, and sal vaged water were frivolous from
i nception, and awarded the clai ned anount of attorney fees.

A claimis substantially frivolous if the proponent can
present no rational argunent based on the evidence or law in

support of that claimor defense. W United Realty, Inc., 679

P.2d at 1069. Meritorious actions that prove unsuccessful and
good faith attenpts to extend, nodify, or reverse existing | aw
are not frivolous. 1d. W hold that PCSR s clains for
under ground storage and augnentation credits from precipitation
and irrigation run-off were frivolous frominception. However,
we hold that PCSR s claimfor salvaged water was a good faith
attenpt to extend existing law, and was not frivolous from
i nception.

1. Cains for Precipitation and Irrigation Run-O f

In its augnentation plan, PCSR proposed, anong ot her
things, to release water fromits underground storage systemto

replace injurious depletions. As two sources for this stored
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water, PCSR cl aimed precipitation and irrigation run-off that
“naturally” percolated into the aquifer. Col orado | aw governing
t he underground storage of water provides that:
Waters in underground aquifers are not in storage or stored
except to the extent waters in such aquifers are pl aced
there by other than natural neans with water to which the
person placing such water in the underground aquifer has a
condi tional or decreed right.
§ 37-92-103(10.7), C R S. (2004). Thus, Colorado |aw prohibits
an underground storage claimfor water placed in the aquifer by
nat ural mneans.
Furthernore, an applicant seeki ng an under ground storage
right nmust first capture, possess, and control water prior to

artificially recharging it into the aquifer for storage and

subsequent use pursuant to a decreed right. Bd. of County

Comirs v. Park County Sportsnmen’s Ranch, LLP, 45 P.3d 693, 705

(Col 0. 2002).

Here, PCSR s own evidence established that its storage
clainms for precipitation and irrigation run-off would naturally
percolate into the South Park aquifer. PCSR did not provide
evidence of how it intended to capture, possess, or control the
precipitation and irrigation return flows naturally percol ating
into the aquifer prior to recharge. Hence, PCSR presented no
rati onal argunent based on the evidence or |law in support of its

clainms for precipitation and irrigation run-off. Therefore,
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these clains were frivolous frominception, and we affirmthe
award of attorney fees for these clains. 3

2-3. Cainms for Salvaged Water

As di scussed above, PCSR cl ai mred augnentation credits for
sal vaged water. Under Col orado | aw, an applicant may not claim
credit for salvaged water in a plan for augnentation. § 37-92-
103(9), C R S. (2004). There are two exceptions to this rule
for unlined gravel pits, 8 37-92-305(12)(a), C R S. (2004), and
on-streamreservoirs, 8 37-84-117(5), C R S. (2004). Here, PCSR
argued that its underground storage facility was anal ogous to
t hese two exceptions. Though we declined to extend these
exceptions in this case, we hold that PCSR s argunent was a good
faith attenpt to extend existing law. Therefore, PCSR s claim
was not frivolous frominception, and we reverse the award of
attorney fees.

In sum we reverse the water court’s award of attorney fees
to Opposers in its entirety, except for those fees incurred

defending PCSR s clains for precipitation and irrigation run-

3¢ PCSR al so chal l enged the award of fees as a violation of due
process, arguing that due process requires the water court to
conduct a separate evidentiary hearing to determ ne whether a
claimlacks substantial justification where there was no notice
of the claimfor fees prior to trial. It is clear fromthe
record that there was no evidence or law in support of its
clains for precipitation and irrigation run—eff, therefore no
evidentiary hearing was necessary to determne that the claim

| acked substantial justification.
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off. Accordingly, we remand to the water court for a
determi nation of these anounts.?

A X Joi nder of Aurora

In a pre-trial order denying partial summary judgnent, the
wat er court concluded that PCSR was Aurora’ s agent-in-fact.
Based on this finding, Opposers filed a post-trial notion to
join Aurora for a determnation of liability for attorney fees.
I n support of their notion, Opposers argued that because the
exi stence of an agency rel ationship made Aurora vicariously
liable for PCSR s actions, joinder of Aurora was necessary to
accord conmplete relief. The water court agreed, and granted
Qpposers’ notion.

Aurora chall enges the water court’s decision on two
grounds. First, Aurora argues that Col orado | aw governing
attorney fees applies only to “parties” who litigate groundl ess
clainms. Aurora contends that because it was not the party
litigating the claim it cannot be held |iable for attorney
fees. In the alternative, Aurora argues that joinder in this
case was procedurally inproper.

We conclude that Aurora was vicariously liable for attorney

fees because its agent pursued a frivolous claim W further

3" Fromthe water court’s order concerning attorney fees, we are
unabl e to determ ne which portion of the award corresponds to
OQpposers’ efforts in defending against PCSR s clains for
precipitation and irrigation run—eff.
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hol d that joinder of Aurora was proper under C.R C. P. 20 and
CRCP. 21. Accordingly, we affirmthe water court’s order
joining Aurora and holding it liable for attorney fees.
A-D. PCSR was Aurora’s Agent
Agency is defined as “the fiduciary relation which results
fromthe mani festati on of consent by one person to another that
the other shall act on his behalf and subject to his control,

and consent by the other so to act.” Stortroen v. Benefici al

Fin. Co. of Colo., 736 P.2d 391, 395 (Colo. 1987)(citing

Rest at ement (Second) of Agency 8 1(1) (1957)). Agency is a
consensual relationship that may, but need not anmount to a

contract. Cty & County of Denver v. Fey Concert Co., 960 P.2d

657, 660—61 (Colo. 1998). “What is critical is that the parties
materially agree to enter into a particular relation to which
the I aw attaches the | egal consequences of agency, even though
t hose consequences m ght not have been within the contenplation
of the parties at the tinme of their agreenent.” Stortroen, 736
P.2d at 395. The existence of an agency relationship is usually

a question of fact. Fey Concert Co., 960 P.2d at 661.

Here, an agency rel ationship existed between Aurora and
PCSR. PCSR litigated the application on Aurora s behalf

pursuant to the express terns of a contract between Aurora and
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PCSR. % The terns of the contract required PCSR to report to
Aurora, to receive instructions from Aurora, and to seek
Aurora’s approval for settlenments and stipulations. Likew se,
under the contract, Aurora could termnate the relationship if
it believed that PCSR was conducting its agency contrary to the
contract. As further evidence of the agency rel ationship, PCSR
filed each of its pleadings in this case with the caption “PCSR
for itself and as agent-in-fact for the Cty of Aurora.”

Accordi ngly, PCSR was Aurora’ s agent because Aurora
mani fested its consent for PCSR to act on its behalf and subject
toits control in pursuing water rights for the Project.
Therefore, we affirmthe water court’s agency finding.

B-E. Aurora’s Vicarious Liability
A principal is vicariously liable for its agent’s acts

commtted within the scope of the agency. See Branscumv. Am

Crty. Mit. Ins. Co., 984 P.2d 675, 680 (Colo. App. 1999)(“ [T]he

acts perforned or statenents by an agent within the scope of
real or apparent authority are binding on the principal
regardl ess whether the principal has actual know edge of the

agent's act.”). W explained the reasoning behind this rule in

% The contract provided that “[PCSR] wi |l act as agent for
Aurora’s Utility Enterprise in pursuing water adjudications .

The purpose of the agency will be to secure for Aurora and
[ PCSR] decreed entitlenments to utilize water avail abl e under
[the Project].”
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G ease Monkey Int’l Inc. v. Montoya, 904 P.2d 468, 476 (Col o.

1995):

[ F]ew doctrines of the law are nore firmy established

or nore in harnony with accepted notions of soci al

policy than that of the liability of the principal

w thout fault of his own. Qur decision recognizes the

| egal principle that ‘when one of two innocent persons

must suffer fromthe acts of a third, he nust suffer

who put it in the power of the wongdoer to inflict

injury.” This policy notivates organi zations to see

that their agents abide by the |aw.
(citations omtted).

This policy also encourages principals to sel ect honest and
reliable agents. Moreover, “because the principal enjoys the
many benefits of the agency relationship, it is not unfair to
require that it also bear the costs of its agent's abuses of
authority where they harminnocent third parties.” Wlley v.
Mayer, 876 P.2d 1260, 1266 (Col o. 1994).

Here, because PCSR is its agent, Aurora is vicariously
liable for PCSR s acts conmtted within the scope of agency.
Pursuant to the contract between PCSR and Aurora, PCSR had
express authority to “secure . . . decreed entitlenents to
utilize water available under [the Project].” Accordingly,
l[itigating this application was within the scope of the agency
rel ati onship.

Further, Aurora’s argunent that it is not |iable under

section 13-17-102(4) because it did not actually litigate the

application is a red herring. Aurora cannot be allowed to reap
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the benefits of its agency relationship wthout accepting the

correspondi ng burdens. G ease Monkey, 904 P.2d at 477

(Mul'l arkey, J., concurring). Aurora is vicariously liable for
PCSR s actions whether it is a “party” or not by virtue of the
agency relationship. Consequently, we affirmthe water court’s
conclusion that Aurora was |liable for Opposers’ attorney fees.

C-F. Joinder of Aurora

Because Aurora was vicariously liable for PCSR s litigating
a frivolous claim the water court joined Aurora as a party
solely for the purpose of determning liability for attorney
fees. Aurora argues that joinder was procedurally inproper
because C.R C.P. 20 and 21 do not apply to water court

proceedi ngs. *°

W di sagr ee.
The special resunme notice provisions of section 37-92-
302(3) supplant the traditional procedures for identifying

parties and service of process in civil proceedings. Gardner v.

State, 200 Colo. 221, 224, 614 P.2d 357, 359 (Colo. 1980).

Consequently, the joinder rules are usually inapplicable to

3 Aurora al so argues that joinder was untinely because Cpposers
were obligated to join Aurora at sone earlier stage of the
proceedings. This is contrary to CR C P. 21, which provides
for joinder “at any stage of the action.” NMre inportantly,
Aurora’s joinder was not required for the water court to declare
PCSR s cl ains groundl ess and frivolous. Nor was Aurora’s
participation necessary in the liability finding because it was
vicariously liable for PCSR s acts under common | aw agency
principles. However, Aurora s joinder was required in the
attorney fee proceeding to prevent prejudice to its rights.
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wat er court proceedings. See id. However, joinder of Aurora in
this action for the limted purpose of addressing attorney fees
was aut horized pursuant to CR C P. 20 and 21.

Under the Col orado Rules of G vil Procedure, “[p]arties may
be dropped or added by order of the court on notion of any party

at any stage of the action and on such terns as are just.”

C.RCP. 21 (enphasis added). Mreover, the Col orado Rul es of
Procedure authorize joinder in situations where one party seeks
to join a person who may be liable for the sane debt or conduct
that is already before the court:

Al'l persons may be joined in one action as defendants

if there is asserted against themjointly, severally,

or in the alternative, any right to relief in respect

of or arising out of the same transaction, occurrence,

or series of transactions or occurrences and if any

question of law or fact comon to all defendants w |

arise in the action.
CRCP. 20(a). W recognize that the broadest possible

reading of CR C. P. 20 is desirable. See Sutterfield v.

Dist. Court, 165 Colo. 225, 231, 438 P.2d 236, 240 (1968);

see also CR C P. 1(a)(the Rules shall be liberally
construed to secure the just, speedy, and inexpensive

determ nation of every action); Swan v. Zwahl en, 131 Col o.

184, 188, 280 P.2d 439, 441 (Col o. 1955)(“The rules
indicate clearly a general policy to disregard narrow
technicalities and to bring about the final determ nation

of justiciable controversies w thout undue delay. And that
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being their purpose, they should be liberally

construed.”)(quoting Am Fid. & Cas. Co. v. All Am Bus

Lines, Inc., 190 F.2d 234, 236 (10th Gr. 1951)). \Wether

to join a party is within the sound discretion of the trial
court and will not be disturbed on appeal absent an abuse

of discretion. King v. WR Hall Transp. & Storage Co.,

641 P.2d 916, 919 (Col 0. 1982).

Here, Qpposers sought to join Aurora as a party solely
to determ ne whether, and to what extent, it was
vicariously liable for any attorney fees |evied agai nst
PCSR. As PCSR s principal, Aurora was potentially liable
for conduct that was already before the court. Because
CRCP. 20 allows joinder at any stage of the proceedi ngs
and because C R C. P. 21 anticipates joinder where there are
joint liabilities, as well as comon questions of |aw and
fact, the water court did not abuse its discretion in
j oi ni ng Aurora.

Nevert hel ess, Aurora argues that our decision in

Sout heast ern Col orado Water Conservancy District v. Fort

Lyon Canal Co., 720 P.2d 133, 14243 (Colo. 1986),

precludes joinder in this case. |In Southeastern, we

addressed the issue of whether there could be indispensable
objectors to a water court proceeding pursuant to CRCP

19 where resunme notice provided opportunity for interested
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parties to participate if they so chose. 1d. This case is
di sti ngui shabl e because Opposers did not seek joi nder of
Aurora as an objector or a party to the application.

Rat her, Opposers sought Aurora’s joinder solely to resolve

the issue of attorney fees. Southeastern does not prohibit

j oi nder under these circunstances. Therefore, we affirm
the water court’s order granting joinder.
V-X. Costs

PCSR asserts two limted challenges to the water court’s
award of costs to Opposers. First, PCSR contends that QOpposers
Centenni al, Thornton, Denver, and Engl ewood (coll ectively
“downstream nuni ci pal objectors”) are not entitled to any costs
for work done by groundwater expert |sobel McGowan. Second,
PCSR contends that the Center of Col orado Water Conservancy
District (“CONCD’) is not entitled to any of the amounts
contained in its bill of costs. W disagree.

Pursuant to CR C.P. 54(d), a prevailing party is entitled
to an award of reasonable costs. Section 13-16-122, C. R S.
(2004), sets forth itens includable as costs, such as expert
W t ness fees, deposition costs, and any attorney fees authorized
by statute or court rule. The list of itenms is illustrative
rather than exclusive. AW, 874 P.2d 352, 390 (Colo. 1994);

Church v. Am Standard Ins. Co., 764 P.2d 405, 406 (Col o. App.

1988). Wether to award costs to the prevailing party is a
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matter within the trial court’s discretion and will not be
reversed on appeal absent a clear abuse of discretion. Ballow

v. PHHCOIns. Co., 878 P.2d 672, 684 (Colo. 1994); Rossmller v.

Ronero, 625 P.2d 1029, 1030 (Colo. 1981); Steele v. Law, 78 P.3d

1124, 1128 (Col o. App. 2003).

Addr essi ng each of PCSR s contentions separately, we hold
that the water court did not abuse its discretion in awarding
costs to the downstream nuni ci pal objectors for McGowan’ s
services, or to CONCD for its deposition, expert wtness, and
i n-house attorney fees.

A. |sobel McGowan's Costs

PCSR argues that the downstream muni ci pal objectors are not
entitled to any costs for work done by McGowan because she was
operating under an expired engineering license in violation of
section 12-25-105(1), C.R'S. (2004),“ while PCSR s application
was pendi ng. W di sagree.

The downstream nmuni ci pal objectors retai ned McGowan, a
consul ting hydrol ogi st and engineer, to testify as an expert in
groundwat er nodeling, water rights investigations, and
groundwat er investigations. The water court concl uded that

McGowan spent the nmajority of her tine in this case review ng

40§ 12-25-105(1) provides that “[i]t is unlawful for any

i ndividual to hold hinself or herself out to the public as a
pr of essi onal engi neer unless such individual has conplied with
the provisions contained in this [article].”
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and consulting on docunents and technol ogi cal reports prepared
by PCSR as part of its application.

McGowan becane a |icensed engineer in Colorado in 1989.
She remained |icensed through 1995, at which point her license
expi red because she inadvertently failed to pay her biennial
dues. She failed to pay her dues because she received no
rem nder to do so in the mail, having neglected to notify the
Board of Registration for Professional Engineers and

Prof essi onal Land Surveyors (the “Board”)*

of her change of
address in 1993. Unaware of the |lapse in her licensing, MGowan
continued to offer to provide engi neering services and conti nued
to list her professional engineering |license as a credential on
her resune.

In early 2002, after a coll eague notified her that her
i cense had expired, McGowan i medi ately took steps to reinstate
her license. The Board reinstated McGowan’s |icense on
Sept enber 20, 2002, after McGowan paid the necessary dues and
reinstatenent fee. The Board did not require McGowan to
conpl ete additional education or training classes. However,

upon hearing that she had offered to provi de engi neering

services while her |license was expired, the Board issued a

4l § 12-25-106, C.R S. (2004).
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letter of adnonition to McGowan, reproving her conduct. %

Al t hough the Board found that McGowan had “nore |ikely than not”
hel d herself out as a professional engineer in violation of
section 12-25-105(1), it found that her conduct did not require
the institution of formal disciplinary proceedi ngs agai nst her
license to practice engineering.®

PCSR | earned of the |lapse in McGowan’s |icense in October
2002. In a hearing to the water court, PCSR argued that the
downst r eam nuni ci pal objectors were not entitled to costs for
McGowan’ s wor k because she was operating under an expired
engi neering license in violation of section 12-25-105. PCSR
argued that an award of costs was unconsci onabl e because it
vi ol ated Col orado | aw and public policy, and it forced PCSR to
conpensate an expert for having commtted a crimnal act.

The water court disagreed, holding that Qpposers were
entitled to costs for McGowan’s work. In reaching this

conclusion, the water court noted that (1) the nature of

42 pursuant to § 12-—25-108(2)(a), C.R'S. (2004), “[w hen a
conplaint or investigation discloses an instance of m sconduct
that, in the opinion of the board, does not warrant forma
action by the board but that should not be dism ssed as being
W thout nerit, a letter of adnonition may be issued and sent
to the professional engineer or engineer—ntern.”
43 Colorado | aw provides that “[i]f the board has reason to
bel i eve that any individual has engaged in, or is in engaging
in, any act or practice which constitutes a violation of any
provision of this article, the board nmay initiate proceedings to
determne if such a violation has occurred.” § 12-25—
109(8)(b)(1), C R S. (2004).
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McGowan’s work in this matter was review and consultation, for
which a valid |icense was not necessary; (2) that she could have
been qualified as an expert for purposes of trial testinony

wi t hout holding a valid license; (3) that numerous experts
involved in the production and analysis of the surface and
groundwat er nodels were not |icensed as professional engineers;
and (4) that McGowan had been licensed in the past, and her
failure to renew was an excusable m stake. Thus, the water
court held, if the downstream nuni ci pal objectors were satisfied
with McGowan’s work and paid her bill, PCSR was |iable whether
McGowan was |icensed or not.

Based on this record, we hold that the water court did not
abuse its discretion in awardi ng reasonable costs to the
downst ream muni ci pal objectors for McGowan’s servi ces because
(1) McGowan did not require an engineering license for her work
as an expert; (2) McGowan’'s | ack of license did not render her
services or fees unreasonable; and (3) an award of costs for
McGowan’ s services is not contrary to public policy.

An expert w tness need not hold a valid professional
license to present expert testinony on a particular issue.

Hunt oon v. TCl Cabl evision of Colo., Inc., 969 P.2d 681, 690

(Colo. 1998)(“There is no requirement that a witness hold a
specific degree, training certificate, accreditation, or

menbership in a professional organization, in order to testify
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on a particular issue.”). Likew se, an expert w tness need not
hold a valid professional license for work perforned in
preparation for the rendering of expert testinony. A court may
award costs to a prevailing party for an expert w tness who does
not testify, provided that such costs are reasonabl e.

Bai nbridge, Inc. v. Bd. OO County Commirs, 55 P.3d 271, 274

(Col 0. App. 2002).

Here, the downstream nunici pal objectors did not offer
McGowan as an expert in professional engineering, and did not
represent that her opinions were based on her experience or
expertise as a licensed professional engineer. Rather, the
downst ream nuni ci pal objectors offered McGowan as an expert in
groundwat er nodeling, water rights investigations, and
groundwat er investigations based on her experience and expertise
in those fields. Thus, McGowan did not require a professional
engineering license to performwork in preparation for her
expert testinony on groundwater-rel ated issues.

In fact, other experts involved in the production and
anal ysis of PCSR s surface and groundwat er nbdel s were not
i censed as professional engineers, yet provided nany of the
sanme services that McGowan provided. For exanple, neither Dr.
Harvey Eastman nor Janmes L. Jehn, co-authors of the groundwater

nodel and rel ated technol ogi cal reports, and expert w tnesses in
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PCSR s case-in-chief, were |icensed professional engineers.*
Li kew se, Phillipe Martin, McGowan's coll eague in her work for
t he downstream nuni ci pal objectors, was not a |licensed
prof essi onal engi neer. Because it was not necessary for these
experts to be licensed as professional engineers, and because
they provided simlar expertise as McGowan, it was not necessary
for McGowan to be licensed as a professional engineer to perform
review and consultation work for the downstream nuni ci pa
obj ectors.

Because McGowan’s work as an expert did not require a
i cense, downstream nmunici pal objectors are entitled to the
costs for her work to the extent that they are reasonabl e.
There is no evidence that the tenporary expiration of McGowan’s
Iicense rendered her work unreasonable. To the contrary, the
evi dence shows that the | apsed |icense affected neither the
quality nor the substance of McGowan’s work. Rather, MGowan’s
expertise in groundwater-rel ated i ssues was i ndependent of her
being licensed as a professional engineer. MGowan possessed
her expertise by virtue of her qualifications as a consulting
hydrol ogi st. These qualifications included a nasters degree in
hydrol ogy and twenty years of work experience in the field of

hydrol ogy, during only seven of which she was |icensed as a

4 Dr. Eastman became a |icensed engineer in February 2000, well
after preparing the groundwater nodel and related reports.
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pr of essi onal engineer. Neither side disputes these
qualifications.

Further, the Board did not require McGowan to conpl ete
addi tional education or training to reinstate her license. This
evi dence indicates that McGowan was qualified to do the work she
did, with or without a professional engineering |license, and
that such work was reasonabl e and necessarily incurred by reason
of this litigation. Thus, the downstream nunicipal objectors’
costs are reasonable and recoverable under C R C P. 54(d).

Finally, the award of costs for McGowan's services is not
contrary to public policy because it is equitable and does not
underm ne Col orado | aw regul ati ng the engi neering profession.
Contracts for services by one who is required by statute to have
a license to engage in a particular profession are generally

unenforceable. Carter v. Thonpkins, 133 Colo. 279, 282, 294

P.2d 265, 266 (1956); Wal ker Adj ustnent Bureau v. Wod Bros.

Hones, 41 Col o. App. 26, 30, 582 P.2d 1059, 1063 (1978) rev'd on

ot her grounds, 198 Col 0. 444, 601 P.2d 1369 (1979). W have

applied this rule to prevent an unlicensed person from
recovering against the person for whomthe services were
performed. Carter, 133 Colo. at 283-84, 294 P.2d at 267.
However, we do not apply this rule where the services
performed did not require a license or where the equities

ot herwi se favor conpensation. 1d. (unlicensed plunber entitled
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to recover for services and materials used in furnace
installation because such installation did not require a

|i censed plunber); Wal ker Adjustnment Bureau, 41 Colo. App. at

30, 582 P.2d at 1063 (“‘[T]he technical requirenents of the
licensing statute play no part in the determ nation of just
cl ai ns between persons in the sane business field who have
contracted wth know edge of each other’s respective

prof essional qualifications.’””)(quoting Kennoy v. G aves, 300

S.W2d 568 (Ky. 1957)); see also Pac. Chronmalux Div., Enerson

Elec. Co. v. lrey, 787 P.2d 1319, 1326—=27 (U ah App. 1990)(in

awar di ng conpensation to an unlicensed engi neer whose cl ai m was
ot herwi se barred by the licensing statute, court considered al
the circunstances including whether the party resisting paynent
was in the class of persons protected by the |licensing statute,
whet her the party resisting paynment would unfairly benefit from
being relieved of the
obligation to pay, and whether the unlicensed status of the
person seeking conpensation was the result of a good faith
m st ake) .

Here, as di scussed above, the services perfornmed by MGowan
did not require a professional engineering |license. Further,
the equities favor McGowan’ s conpensati on. For exanple, the
downst ream nmuni ci pal objectors, not PCSR, are anong the class of

persons intended to be protected by the |icensing statute
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because they contracted directly with McGowan for her services.
Thus, the downstream nmuni ci pal objectors could have chosen not
to performthe contract. However, because they were satisfied
with McGowan’s services and paid her in full, PCSR nust
conpensate themfor their costs.

Addi tional ly, the downstream munici pal objectors would
unfairly benefit if relieved of their obligation to pay M:Gowan
because their successful challenge to PCSR s application was due
in part to McGowan’s val uabl e services, the quality and
subst ance of which were unaffected by her |apsed |icense. Also,
McGowan’ s | apsed |icense was the result of an inadvertent, good-
faith mstake. She had no intent to defraud either the
downst ream nuni ci pal objectors or PCSR Finally, an award of
costs does not underm ne the regul atory power of the Board,
whi ch opted not to institute formal disciplinary proceedi ngs
agai nst McGowan in favor of sending a letter of adnonition.
Based on these factors, the water court properly awarded the
downst ream nuni ci pal objectors’ costs for McGowan’s servi ces.

B. CCWCD' s Bill of Costs

PCSR argues that the water court’s award of costs to COWCD
shoul d be reversed. Wthout citing to supporting |egal
authority, PCSR prefaces its argunent by asserting that CONCD s
bill of costs is a summary for purposes of CRE 1006. Based on

this assertion, PCSR contends that, pursuant to CRE 1006, the
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originals or duplicates of underlying material supporting the
information in the bill of costs nmust be available for PCSR s
exam nation before the bill of costs may be admtted at a
hearing. PCSR argues that because COWNCD allegedly failed to
provide it with originals or duplicates of underlying materi al
supporting the bill of costs, the bill of costs should not have
been admtted and the award of costs should be reversed. W
di sagr ee.

PCSR s argunent is contrary to CR C P. 121, section 1-22

and CR CP. 54(d). CRCP. 121, section 1-22 provides that:

A party claimng costs shall file a Bill of Costs within 15
days of the entry of order or judgnent . . . . The Bill of
Costs shall item ze and total costs being claimed. Taxing

and determ nation of costs shall be in accordance with
C. R C P. 54(d) and Practice Standard 8§ 1-15.

Pursuant to CR C.P. 54(d), “[c]osts may be taxed by the clerk
on one day’s notice. On notion served within five days
thereafter, the action of the clerk may be reviewed by the
court.” C RCP. 121, section 1-15 sets forth uniform
requirenents for notions and is silent on the issue of
sunmari es.

Al though the Rules indicate that a party challenging a bil

of costs is entitled to an evidentiary hearing, Steele v. Law,

78 P.3d at 1128, the Rules do not nention that a bill of costs
must conply with CRE 1006, or that a party seeking costs nust

provi de supporting docunentation to the clerk at the tine of
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filing for the costs to be taxed. Rather, we have held that a
party seeking costs need only provide the court with sufficient

i nformati on and supporting docunentation to allow a judge to
make a reasoned decision for each cost itempresented. See
AWDI, 874 P.2d at 389-90(award of costs upheld where anply
supported by billing statenents, expert testinony summaries, and
testinony concerning the nature and purpose of the services upon
whi ch the witness fees were based and the manner by which they

were determned); cf. Fed. Ins. Co. v. Ferrellgas, Inc., 961

P.2d 511, 515 (Col o. App. 1997) & Fenton v. Fi breboard Corp.

827 P.2d 564, 569—+0 (Colo. App. 1991) aff’'d in part and rev’' d

in part on other grounds by Fi breboard Corp. v. Fenton, 845 P.2d

1168 (Col 0. 1993) (award of costs set aside where the party
seeking costs did not provide the court with any docunentation
indicating that the costs requested had been incurred or that
they were necessary and reasonabl e).

In this case, CONCD filed its itemzed bill of costs with
the water court in a tinmely manner pursuant to C R C. P. 121,
section 1-22(1). Inits bill of costs, COAND sought

rei nbursenent for thirteen categories of costs, the majority of
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whi ch were deposition expenses, payments to expert wtnesses,®
and i n-house attorney fees.

The record shows that, on June 14, 2002, COACD provi ded
copies of invoices and various item zed docunments, accounting
for $185,062.14 of its requested costs, to PCSR as part of its
di scl osures for the fees and costs hearing. This supporting
docunentation was admtted into evidence at the hearing in the
formof testinmony from CONCD s expert w tnesses and rel ated
exhi bits.

For the remai ning anounts requested, all of which were for
i n-house attorney costs, COANCD presented expert testinmony from
its attorney, Janes Culichia. M. Culichia s testinony was
based upon his personal review of cancelled checks, invoices,
and information in the law firm s accounting program Because
M. Culichia s expert testinony was i ndependent of CONCD s
item zed bill of costs, and was based on his personal know edge
of his billing statements, the water court ruled that the costs
wer e supported by adequate foundation. Adm ssion of testinony
is within the trial court’s discretion and may not be reversed

on appeal absent an abuse of discretion. Scott v. Mtl ack,

4 COWCD sought rei mbursenent for costs paid to PCSR s expert
W tnesses to reinburse themfor tinme spent during COANCD
depositions, and for costs paid to its own expert w tnesses.

75



Inc., 39 P.3d 1160, 1170 (Col o. 2002). W do not find an abuse

of discretion where M. Culichia was qualified as an expert, had
personal know edge of the billing procedures, and was subject to
cross-exam nation by PCSR s attorneys. Thus, COACD provided the
water court with sufficient information and supporting
docunentation to allow it to make a reasoned decision for each
cost itempresented. Consequently, we affirmthe award of costs
inits entirety to COANCD

M—XI. Concl usi on

In conclusion, we affirmthe water court’s di sm ssal of
PCSR s application for |ack of an adequate augnentation plan.
Simlarly, we affirmthe water court’s award of reasonable costs
to the downstream nmuni ci pal objectors and CCWCD. Wth respect
to the water court’s award of attorney fees, we reverse the
award of fees in its entirety, except for those anounts incurred
in defending PCSR s frivolous clains for precipitation and
irrigation run-off. Because the anmount of fees associated with
these frivolous clains is not apparent fromthe water court’s

order, we remand for a determ nati on of these anounts.
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