REDACTED

District Couf‘t, El Paso County, Colorado FILED-DISTRICT & COUNTY
Court address: 270 South Tejon COURTS-EL PASO CO,, CO
Colorado Springs, CO 80903
Phone Number: (719) 452-5446 APR 2 2 2016
"People of the State of Colorado, _ DIVISION 10
Plaintiff
Vv

Court Use Only
ROBERT LEWIS DEAR, JR,

Defendant

Attorney or Party wihout Attorney(Name and Address): Case Number: 15CR5795
Phone Number: Email: Division 10

FAX Number: Atty.Reg#: EORTORM Yo7

ORDER Re: (D-22) REGARDING MOTION FOR IN CAMERA REVIEW OF
EXPERT MATERIALS TO DETERMINE WHEATHER DISCLOSURE IS NECESSARY
PURSUANT TO ORDER RE: P-011

The Court has reviewed the motion, response and reply and pursuant to said review
issues the following order:

1. The defendant, through counsel filed a motion and materials asking the court to
conduct an in camera review to determine if said materials was subject to the
disclosure as outlined in Court’s Order re (P-011.)

2. The district attorney is asking the Court to release the documents and that if the
Court believes that an in camera review is necessary that the review should be
done by another judicial officer.

3. The first issue that must be resolved is the appropriateness of any Court
conducting an in camera review. Because defense counsel is asking for the
review issues concerning whether or not any judicial officer should conduct an
initial review are waived.

4. This court has the ability, as trier of fact, on the competency issue to disregard
material that is not relevant or otherwise inadmissible. The Court is in a similar
position of jurors who are advised in a number of jury instructions to disregard
evidence. For example there are stock jury instructions which state; jurors are to
consider evidence for a particular purpose only, evidence not admissible against
all defendants, disregard evidence, and limiting instruction for evidence of
defendant’s mental state. (See stock jury instructions C:05, C:06, C:07, D:04)

5. Judges in civil matters and in domestic relations matters routinely hear evidence
that by law they cannot consider in making their decisions. This court has the
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ability to disregard irrelevant material and base its decision on only relevant
evidence and the applicable case law.

6. Based on paragraphs four and five above the court will conduct an in camera
review.

IN CAMERA REVIEW

1. The court has reviewed the four page summary and pursuant to said review the
court is finding that the materials need not be provided to the district attorney.

2. The materials are not part of a competency examination, the doctor is not
testifying at the upcoming April 28" hearing and the doctor was not mentioned
or referred to in the competency report prepared by CMHIP.

3. C.R.S. 16-8.5-104 is very clear in its language and specifies what is to be
released are reports of competency evaluations, including second evaluations. In
addition the statute states that information and documents relating to the
competency evaluation that are created by, obtained by, reviewed by, or relied
on by an evaluator performing a court-ordered evaluation are to be provided.
The materials that have been reviewed by the Court do not fall under the
categories as outlined above.

4. As stated in paragraph two above CMHIP did not refer to or state that they relied
on the doctor’s notes that are mentioned in the material provided.

5. The fact that a doctor saw the defendant for issues other than competency does
not allow or require a release of said records.

6. The Court has considered the fact that the doctor has attended court hearings
and has seen the defendant in the jail however that does not amount to a waiver
of the medical and psychological privileges that the defendant is legally entitled
to.

WHEREFORE the Court will not release said material. The four page summary will be
released and maintained in the court file for appellate purposes.

Done this 22™ day of April 2016

BY THE COURT:

L heden”

District Court Judgé il Martinez




CERTIFICATE OF SERVICE

I hereby certify that on this 22" day of April, 2016 a true and correct copy of
this ORDER Re: (D-22) REGARDING MOTION FOR IN CAMERA REVIEW OF EXPERT
MATERIALS TO DETERMINE WHEATHER DISCLOSURE IS NECESSARY PURSUANT TO
ORDER RE: P-011 was delivered via EMAIL to the following:

Dan May, Esq. districtattorney@elpasoco.com
Jeff Lindsey, Esqg. jeffreylindsey@elpasoco.com
Donna Billek, Esq. donnabillek@elpasoco.com
Doyle Baker, Esq. doylebaker@elpasoco.com

Daniel B. Kind, Esq. daniel.king@coloradodefenders.us
Rosalie Roy, Esq. Rosalie.roy@coloradodefenders.us
Kristen M. Nelson, Esq. Kristen.nelson@coloradodefenders.us






