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I. Statutory Authority for Judicial Interview of Child

C.R.S. § 14-10-126. Interviews. (1) Upon a motion, the court may interview the child in chambers to ascertain the child's wishes as to the allocation of parental responsibilities. The court may permit counsel or a licensed legal paraprofessional to be present at the interview. The court shall cause a record of the interview to be made, and the interview must be made part of the record in the case. The court shall make findings in its order that explain the reason why the court granted or denied a request to interview the child in chambers.

(2) The court shall give paramount consideration to cases involving an allegation made by a child regarding domestic violence, child abuse or neglect, or child sexual abuse in determining whether to grant a request to interview a child in chambers.

(3) The court may seek the advice of professional personnel whether or not they are employed on a regular basis by the court. The advice given must be in writing and must be made available by the court to counsel of record, parties, and other expert witnesses upon request, but it must otherwise be confidential and must be sealed and not be open to inspection, except by consent of the court. Counsel may call for cross-examination of any professional personnel consulted by the court.

C.R.S. § 14-10-128. Hearings. (1) Proceedings concerning the allocation of parental responsibilities with respect to a child shall receive priority in being set for hearing.

(2) The court may tax as costs the payment of necessary travel and other expenses incurred by any person whose presence at the hearing the court deems necessary to determine the best interests of the child.

(3) The court without a jury shall determine questions of law and fact. If it finds that a public hearing may be detrimental to the child's best interests, the court may exclude the public from a hearing concerning the allocation of parental responsibilities but may admit any person who has a direct and legitimate interest in the particular case or a legitimate educational or research interest in the work of the court.

(4) If the court finds it necessary in order to protect the child's welfare that the record of any interview, report, investigation, or testimony in a proceeding concerning the allocation of parental responsibilities be kept secret, the court shall make an appropriate order sealing the record.



II. Case Law

In Interest of H.K.W., 417 P.3d 875 (Colo.App. 2017). (Decision issued May 2017)

The court may interview children who are the subject children of a dependency and neglect action, in the context of determining an allocation of parental responsibilities. If the court conducts an interview, the court must cause a record to be made. The court must then make that record available to the parents upon request so the parent may determine (1) whether the trial court’s findings are supported by the record and (2) so that the parent has the ability to contest information supplied by the child during the interview.

In Interest of S.L., 421 P.3d 1207 (Colo.App. 2017). (Decision issued December 2017)

The court is not required to allow counsel to be present for the child interview. The trial court maintains discretion to make this decision to allow or disallow counsel to be present based on factors such as age and maturity of the child, and potential harm to the child, etc.

The trial court should allow parents or counsel to submit questions for the court’s interview with the child. The court may ask the questions parties provide in the court’s discretion.

If the court relies on or anticipates relying on information received during the interview, a transcript must be made available to the parties in advance of a termination hearing. The court must consider the weight to accord information from a child during an interview, noting the child’s statements have not been subject to cross-examination.


III. Analysis

The above-cited cases concern dependency and neglect actions. As a domestic relations judicial officer, you may or may not see these cases as guiding domestic relations interviews of children.

However, in In Interest of S.L., the court specifically cited the best interest standard of the UDMA relative to a trial court making an allocation of parental responsibilities. Effectively, the above-cited cases also refer to the court’s ability to interview children as found in C.R.S. § 14-10-126. More guidance happens to be available in dependency and neglect caselaw for the procedure, but the cases specifically nod to C.R.S. § 14-10-126.

The new Juvenile Rules, effective July 1, 2025, contain specific guidance on how the juvenile court must conduct child interviews. See below for C.R.J.P. 4.4 and comments.

IV. Research

A. United Nations Committee on the Rights of the Child (2009): 
a. It is not up to the child to prove capacity, but the child’s capacity should be presumed.
b. A child’s meaningful participation in decision making can reduce the negative effects on them of the family breakdown
c. Research shows that children want to be kept informed, and they want their needs and interests heard.
B. Ohio:
a. Ohio judges are obliged to interview a child if requested to do so. Failure to interview is reversible error. Ohio Domestic Relations Code, title 31, s. 3109.04(B)(1); Badgett v. Badgett, 120 Oho App. 3d 448, 698 NE2d 84 (1997); Hill v. Hill, 2006 WL 3175138. Judges in Ohio focus on how to interview children, not whether to interview.  Children (and the court) have an expectation of having a conversation with each other – it removes any perceived stigma.
C. Helpful articles:
a. Judicial Interviews with Children in Custody and Access Cases: Comparing Experiences in Ontario and Ohio, Birnbaum, R., and Bala, N., International Journal of Law, Policy and the Family, 24 (3), 2010, 300-337, doi:10.1093/lawfam/ebq011
b. Comment: Interviewing Children in Child Custody Cases, Wright, L.,Vol. 18, 2002 Journal of the American Academy of Matrimonial Lawyers 295.
c. Guidelines for Interviewing Children During Child Custody Evaluations, Powell, M. and Lancaster, S., Australian Psychologist, Vol. 38 No. 1, pp. 46-54.

V. Some Considerations for the Judicial Officer to Discuss with Parties

How old is the child? How mature is the child? 

Has the child indicated that they want to talk to the judge/have a voice?

Will an interview be productive?

What information do the parties think they need? Why?

What information do the parties think the court needs, as the finder of fact?

Do you need information that only the child can provide?

What other avenues have parties and/or counsel considered or used to discern the wishes of the child?

Have parties/counsel thought through best interests of this child when considering having the court interview the child?

Do the child’s behaviors give parties information?

Can counsel stipulate that both parties get to use statements of the children for the Court’s consideration?

Do the children have a CLR to advocate for their best interests? 

Was a limited scope CFI or a stipulated Voice of the Child interviewer appointed to interview the children and secure their wishes in a valuable way?

How will the child feel about the interview?


VI. CONSIDERATIONS FOR THE COURT

A. The parties
Will they want to be present? 

Will the parents agree to waive a copy of the transcript or recording?

Will you seal the transcript and not make it available (unless the parties appeal and it provided determinative information to you in the order you issued)?

Do the parents wish to provide questions to the court prior to the interview?

Are the parents going to understand if the court doesn’t ask all the questions they want the judge to ask?

Will the parents agree and be able not to coach or prep the child in advance of the interview?
	Create a script for the parents that each one must follow and affirm that they have followed, if asked, e.g., Tell [child’s name] that Judge Julie has heard a lot about you and wants to meet you. And you can bring your [comfort item/transitional object] if you want to.

Will the parents agree and be able not to ask the child to reveal the details of the interview?

Will the parents be able to prepare the child properly? Can parents create a collaborative plan to prepare the child in a unified fashion for the interview? Can the child’s therapist (if there is one) help prepare the child?

What are the parents comfortable with the judge sharing? What are the parents’ expectations from the judge about discerning what the child knows or doesn’t know?

If a copy of the transcript is waived, the court will clarify with the child what specific information the court can rely upon from the interview and share with parents. See H.K.W. for guidance.


B. THE CHILD
How old is the child or youth? Will the child actively be able to participate in a productive conversation with the judge?

Is the child sufficiently mature to express reasoned and independent preferences?

What support will the child require pre- and post-interview?

Will you interview siblings together or separately, or a combination (some time alone with each child)?


VII. ONE MODEL TO CONSIDER WHEN CONDUCTING CHILD INTERVIEWS

Give the parents homework before: Start by giving the parents homework for them to do before the child is interviewed – i.e., watch the Split or Split Up videos and write a report to the judge about what they will do differently because of having watched that video.

Be accommodating: Set a time to interview the child that does not interfere with the child’s school or activities (as much as possible). Do not interview the child the same day as the allocation of parental responsibilities hearing. Generally, do the interview after you have heard the evidence at the hearing.

If recording is not waived, make a record: Court interviews child on the record in the courtroom (or in chambers) with just the judge (and, if necessary, a court judicial assistant). Explain to the child that the interview is on the record and what that means, but that is mostly to check up on you as the judge, so that your bosses (i.e., the Court of Appeals!) can make sure you did your job right. But if the record is available to the parents, you have to let the child know that.

Seal the record: The record is sealed and not open to inspection except by order of the court.

Set out your expectations: Conduct a pre-interview status conference in which you provide information to parents about how the court intends to conduct the interview.  

The court may receive proposed questions from parents. The court will have edited any proposed questions, if necessary, to neutralize language. The court will have advised parents that the court maintains the ability to conduct the interview as the court deems most appropriate. 

Relax and play: This is not an interrogation, it is a conversation.

Make the child as comfortable as possible during the interview, showing them around the courtroom or your chambers, letting them sit in the chair behind the bench and try out your gavel, and use activities (coloring, drawing, a sandbox, cars, or other small toys) in an indirect, side-by-side format. 

Be conversational. Ask short, simple questions. Invite the child to ask you any questions they might have. 

I’m so glad to meet you! I’ve heard a lot about you from your parents. My job is to figure out what makes the most sense for you – where and how you spend your time – and I’m getting lots of information from people who care about you. And what you think is really important – but it’s not the only thing I have to think about. So, I want to know what you think, but I’m the one deciding (you are not “choosing sides”). 

Talk about school, friends, extended family, activities, e.g., “What do you do with your friends? With your siblings? What kinds of things do you like to do with your mom/dad? At your house with your mom? At your house with your dad?”

Be truthful with the child: Make sure the child understands what the court will or will not share about the interview with parents. 

Remind the child that their voice is important, but it is the judge’s decision.

What to report in your order: Be general or specific, depending on the circumstances. For example:

General: The Court interviewed the child(ren) and [more description here about the child – e.g., bright, active, expressive 10-year-old, etc.] the court has considered the information shared by the child(ren) as to the child(ren)’s wishes and finds that s/he is sufficiently mature to express reasoned and independent preferences. The Court has taken the child’s wishes into account as one factor in determining the child[ren]’s best interests in creating this parenting plan….

Or

Specific: The parents disagree about whether [child] should relocate to Europe with Father or stay in Colorado with Mother. The Court has met with the young teen, and finds that she is very bright, thoughtful, mature, and torn, as she loves both parents and does not want to hurt either of them. But she made it clear that neither parent was really listening to her, and what she wants. She was very clear with the Court that she wants to start high school in Colorado with her friends but live with Father in Europe her sophomore year. [Court issued order to that effect and appointed a CLR for any future disputes].


VIII. Some Evidentiary Considerations Absent Interview of Child

C.R.C.P. 16.2(g)(2)(C): The court shall receive the expert reports into evidence without further foundation, unless a party notes an objection in the Trial Management Certificate. However, this shall not preclude either side from calling an expert for cross-examination, and voir dire on qualifications. 

*Consider this procedural rule for admission of a CFI Report and the subsequent use of the child’s statements.

*****

C.R.S. § 13-25-129(1) An out-of-court statement made by a person under thirteen years of age, not otherwise admissible by a statute or court rule that provides an exception to the hearsay objection, is admissible in any criminal, delinquency, or civil proceeding in which the person is alleged to have been a victim if the conditions of subsection (5) of this section are satisfied. 

(2) An out-of-court statement made by a child, as child is defined under the statutes that are the subject of the action, or a person under fifteen years of age if child is undefined under the statutes that are the subject of the action, describing all or part of an offense of unlawful sexual behavior, as defined in section 16-22-102(9), performed or attempted to be performed with, by, on, or in the presence of the child declarant, and that is not otherwise admissible by a statute or court rule that provides an exception to the hearsay objection, is admissible in evidence in any criminal, delinquency, or civil proceeding if the conditions of subsection (5) of this section are satisfied.

(3) An out-of-court statement by a child, as child is defined under the statutes that are the subject of the action, describing any act of child abuse, as defined in section 18-6-401, to which the child declarant was subjected or that the child declarant witnessed, and that is not otherwise admissible by a statute or court rule that provides an exception to the hearsay objection, is admissible in evidence in any criminal, delinquency, or civil proceeding in which a child is a victim of child abuse or the subject of a proceeding alleging that a child is neglected or dependent under section 19-1-104(1)(b), if the conditions of subsection (5) of this section are satisfied.

(4) An out-of-court statement made by a person under thirteen years of age describing all or part of an offense contained in part 1 of article 3 of title 18, or describing an act of domestic violence as defined in section 18-6-800.3(1), and that is not otherwise admissible by statute or court rule that provides an exception to the hearsay objection, is admissible in evidence in any criminal, delinquency, or civil proceeding if the conditions of subsection (5) of this section are satisfied.

(5)(a) The exceptions to the hearsay objection described in subsections (1) to (4) of this section apply only if the court finds in a pretrial hearing conducted outside the presence of the jury that the time, content, and circumstances of the statement provide sufficient safeguards of reliability; and
(b) The child either:
(I) Testifies at the proceedings; or
(II) Is unavailable as a witness and there is corroborative evidence of the act which is the subject of the statement.

(6) If a statement is admitted pursuant to this section, the court shall instruct the jury in the final written instructions that during the proceeding the jury heard evidence repeating a child's out-of-court statement and that it is for the jury to determine the weight and credit to be given the statement and that, in making the determination, the jury shall consider the age and maturity of the child, the nature of the statement, the circumstances under which the statement was made, and any other relevant factor.

(7) The proponent of the statement shall give the adverse party reasonable notice of the proponent's intention to offer the statement and the particulars of the statement.

*Pay particular attention to “not otherwise admissible” in subsection (1). Know that time to hold such hearings is limited and may delay your overall case.

*****

C.R.E. 803 Hearsay Exceptions

*Be knowledgeable about the hearsay exceptions and be prepared to rule on predictable hearsay objections. 

*****

CLR Appointment Pursuant to C.R.S. § 14-10-116; JDF 1320
As the court, you can create specific orders concerning how statements of the children will be treated.

Example: “The CLR shall present the wishes of the children and shall report the statements of the children at each substantive hearing and at each review/status hearing. Because the statements of the children are presented by the CLR, and because the wishes of the children must be considered as part of the best interests determination under C.R.S. § 14-10-124, the Court shall receive the statements of the children as reported by the CLR, and these statements shall not be subject to a hearsay exclusion.”

Example: “The CLR shall ascertain the wishes and the statements of the children. The CLR shall present these statements at each setting in this matter. The children’s statements via the CLR, who is an officer of the court, contain sufficient indicia of reliability and shall not be subject to hearsay exclusions, and shall be subject to the according of appropriate weight by the Court.”



IX. Rule 4.4. Child and Youth Attendance and Participation
EFFECTIVE JULY 1, 2025

(a) Right to Attend and Fully Participate. Each child and youth named in the petition must be a party to the proceedings and have the right to attend and fully and meaningfully participate in all hearings related to the child’s or youth’s case. 

(b) Notice of Hearing. The child’s guardian ad litem or counsel for youth must provide developmentally appropriate notice to the child or youth of all hearings related to the child’s or youth’s case. 

(c) Inquiry. If a child or youth is not in attendance at a hearing, the juvenile court must inquire whether the child or youth wished to attend the hearing, whether the child or youth had the means to attend, and what barriers, if any, prevented the child or youth from attending. 

(d) Separate Hearings. The child, parents, guardian, or other custodian may be heard separately when deemed necessary by the court, as provided for by section 19-1-106(5), C.R.S. The court must make an on the record finding of the necessity of the hearing and must make a verbatim record of the separate hearing. The court must make a record available to other parties, upon request. 

COMMENTS
[1] Section 19-3-502(4.5), C.R.S., amended by H.B. 22-1038, establishes a right for children and youth to attend and fully participate in all hearings related to their case. This statutory right recognizes that every child or youth has a liberty interest in their own health, safety, well-being, and family relationships, that these interests may be directly impacted by dependency and neglect proceedings, and that children and youth deserve to have a voice when important and life-altering decisions are made about their lives. See Ch. 92, sec. 1, 2022 Colo. Sess. Laws, 430, 430–31. 

[2] National organizations, such as the American Bar Association, the National Association of Counsel for Children, and the National Council of Juvenile and Family Court Judges, have developed policies, protocols, and resources to support youth participation in court. The American Bar Association’s Center on Children and the Law, for example, has developed a series of judicial bench cards to support effective judicial engagement with children, youth, and their caregivers at each developmental stage. See https://www.ncjfcj.org/wpcontent/uploads/2021/03/ABA_Child-Engagement-Benchcards.pdf. Courts may find additional resources and supports on the Office of the Child’s Representative’s Youth Webpage Resources for Professionals Section. See https://coloradochildrep.org/youth/. 

[3] The inquiry required by these rules assists the court in determining whether to take any measures to secure the appearance of a child or youth who wishes to attend. Examples of such measures may include, but are not limited to, scheduling hearing dates and times when the child is available or at times least likely to disrupt the child’s or youth’s routine, setting specific hearing times to prevent the child or youth from having to wait, making courtrooms and courtroom waiting areas child friendly, entering orders to ensure the child or youth will be transported to and from each hearing by the appropriate responsible persons or parties, and, for closed hearings, entering orders permitting court attendance by persons the child or youth wishes to be present. See American Bar Association Model Act Governing the Representation of Children in Abuse, Neglect, and Dependency Proceedings Commentary, and § 19-1-106(2), C.R.S. The court’s duty to inquire does not supersede or abrogate counsel’s duty of confidentiality under Colo. RPC 1.6 or the attorney-client privilege. 

[4] Under section (d) of this rule, once the court has determined that a separate hearing is necessary, due process considerations must inform the procedures the court uses to conduct the hearing. If the court speaks separately with a party, the court has the discretion to determine whether to allow counsel for other parties and guardians ad litem for other children to be present. In determining whether to allow the presence of other attorneys during a separate hearing of a child or youth, the court should consider, in addition to any other relevant factors, the age and maturity of the child or youth, the nature of the information to be obtained from the child or youth, the relationship between the parents, the child’s or youth’s relationship with the parents, any potential harm to the child or youth, and any impact on the court’s ability to obtain information from the child or youth. The court should allow other parties to submit questions in advance of the separate hearing, which the court may ask in its discretion.
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