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Rule 1.0. Terminology.

a) "Belief" or "believes' denotes that the person involved actually supposed the fact in
pp

question fo be true. A person’s belief may be inferred from circumstances.

(b) "Confirmed in writing," when used in reference to the informed consent of a person,
denotes informed consent that is given in writing by the person or a writing that a lawyer
promptly transmits to the person confirming an oral informed consent. See paragraph (¢)
for the definition of "informed consent." If it is not feasible to obtain or transmit the writing
at the time the person gives informed consent, then the lawyer must obtain or transmit it

within a reasonable time thereafter,

(b-1} " Bocument "' includes e-mail or other elecivonic modes of -communication subiect io

beine read or put info readablie form.

(c) "Firm" or "law firm" denotes a partnership, professional company, or other entity or a
sole proprietorship through which a lawyer or lawyers render legal services; or lawyers
employed in a legal services organization or the legal department of a corporation or other

organization,
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(d) "Fraud" or "fraudulent' denotes conduct that is fraudulent under the substantive or

procedural law of the applicable jurisdiction and has a purpose to deceive.
(e) "Informed consent' denotes the agreement by a person to a proposed course of conduct
after the lawyer has communicated adequate information and explanation about the

material risks of and reasonably available alternatives to the proposed course of conduet.

(1} "Knowingly," "known," or "knows'" denotes actual knowledge of the fact in question. A

person's knowledge may be inferred from circumstances,

(g) "Partner"” denotes a member of a partnership, an owner of a professional company, or a

member of an association authorized to practice law,

(1) "Professional company'’ has the meaning ascribed to the term in C.R.C.P. 265.

(h) "Reasonable' or "reasonably" when used in relation to conduct by a lawyer denotes the

conduct of a reasonably prudent and competent lawyer.

(i) "Reasonable belief” or "reasonably believes” when used in reference to a lawyer denotes

that the lawyer believes the matter in question and that the circumstances are such that the

helief is reasonable.
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(j) "Reasonably should know" when used in reference to a lawyer denotes that a lawyer of

reasonable prudence and competence would ascertain the matter in question.

(k) "Screened" denotes the isolation of a lawyer from any participation in a matter through
the timely imposition of procedures within a firm that are reasonably adequate under the
circumstances to protect information that the isolated lawyer is obligated to protect under

these Rules or other law,

(1) "Substantial" when used in reference to degree or extent denotes a material matter of

clear and weighty importance.

(m) "Tribunal" denotes a court, an arbifrator in a binding arbitration proceeding or a
legislative body, administrative agency or other body acting in an adjudicative capacity. A
legislative body, administrative agency or other body acts in an adjudicative capacity when
a neutral official, after the presentation of evidence or legal argument by a party or parties,
will render a binding legal judgment directly affecting a party's interests in a particular

matter,

(n) "Writing" or "written" denotes a tangible or electronic record of a communication or
representation, including handwriting, typewriting, printing, photostating, photography,

audio or videorecording and e-maileiectronic communications, A "signed" writing includes

an clectronic sound, symbol or process attached to or logically associated with a writing and

executed or adopted by a person with the intent to sign the writing,
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COMMENT
Confirmed in Writing

1. If it is not feasible to obtain or transmit a written confirmation at the time the client gives
informed consent, then the lawyer must obtain or transmit it within a reasonable time thereafter. If
a lawyer has obtained a client's informed consent, the lawyer may act in reliance on that consent so

long as it is confirmed in writing within a reasonable time thereafter.

Firm

2, Whether two or more Jawyers constitute a firm within paragraph (c) can depend on the specific
facts. For example, two practitioners who share office space and occasionally consult or assist
eaéh other ordinarily would not be regarded as constituting a firm. However, if they present
themselves to the public in a way that suggests that they are a firm or conduct themselves as a firm,
they should be regarded as a firm for purposes of the Rules. The terms of any formal agreement
between associated lawyers are relevant in determining whether they are a firm, as is the fact that
they have mutual access to information concerning the clients they serve, Furthermore, it is
relevant in doubtful cases to consider the underlying purpose of the Rule that is involved. A group
of lawyers could be regarded as a firm for purposes of the Rule that the same lawyer shouid not
represent opposing parties in litigation, while it might not be so regarded for purposes of the Rule

that information acquired by one lawyer is attributed to another.,

3. With respect to the law department of an organization, including the government, there is

ordinarily no question that the members of the department constitute a firm within the meaning of
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the Rules of Professional Conduct. There can be uncertainty, however, as to the identity of the
client. For example, it may not be clear whether the law department of a corporation represents a
subsidiary or an affiliated corporation, as well as the corporation by which the members of the
department are directly employed. A similar question can arise concerning an unincorporated

association and its local affiliates,

4. Similar questions can also arise with respect to lawyers in legal aid and legal services
organizations. Depending upon the structure of the organization, the entire organization or

different components of it may constitute a firm or firms for purposes of these Rules.

Fraud

5. When used in these Rules, the terms "fraud” or "fraudulent” refer to conduct that is
characterized as such under the substantive or procedural law of the applicable jurisdiction and has
a purpose to deceive. This does not include merely negligent misrepresentation or negligent failure
to apprise another of relevant information. For purposes of these Rules, it is not necessary that

anyone has suffered damages or relied on the misrepresentation or failure to inform.

Informed Consent

6. Many of the Rules of Professional Conduct require the lawyer to obtain the informed consent of
a client or other person (e.g., a former client or, under certain circumstances, a prospective client)
before accepting or continuing representation or pursuing a course of conduct. See, e.g., Rules
1.2(c), 1.6(a) and 1.7(b). The communication necessary to obtain such consent will vary according

to the Rule involved and the circumstances giving rise to the need to obtain informed consent. The
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lawyer must make reasonable efforts to ensure that the client or other person possesses information
reasonably adequate to make an informed decision. Ordinarily, this will require communication
that includes a disclosure of the facts and circumstances giving rise to the situation, any
explanation reasonably necessary to inform the client or other person of the material advantages
and disadvantages of the proposed course of conduct and a discussion of the client's or other
person’s options and alternatives. In some circumstances it may be appropriate for a lawyer to
advise a client or other person to seek the advice of other counsel. A lawyer need not inform a
client or other person of facts or implications already known to the client or other person;
nevertheless, a lawyer who does not personally inform the client or other person assumes the risk
that the client or other person is inadequately informed and the consent is invalid. In determining
whether the information and explanation provided are reasonably adequate, relevant factors
include whether the client or other person is experienced in legal matters generally and in making
decisions of the type involved, and whether the client or other person is independently represented
by other counsel in giving the consent. Normally, such persons need less information and
explanation than others, and generally a client or other person who is independently represented by

other counsel in giving the consent should be assumed to have given informed consent.

7. Obtaining informed consent will usually require an affirmative response by the client or other
person. In general, a lawyer may not assume consent from a client's or other person's silence.
Consent may be inferred, however, from the conduct of a client or other person who has
reasonably adequate information about the matter. A number of Rules require that a person's
consent be confirmed in writing. See Rules 1,7(b) and 1.9¢a). For a definition of "writing" and

"confitmed in writing," see paragraphs (n) and (b). Other Rules require that a client's consent be
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obtained in a writing signed by the client. See, e.g., Rules 1.8(a) and (g). For a definition of

"signed," see paragraph (n).

Knowingly, Known or Knows

7. A In considering the prior Colorado Rules of Professional Conduct, the Colorado Supreme
Court has stated, "with one important exception involving knowing misappropriation of property
we have considered a reckless state of mind, constituting scienter, as equivalent to 'knowing' for
disciplinary purposes." In the Maiter of Egbune, 971 P.2d 1065, 1069 (Col0.1999). See also
People v. Rader, 822 P.2d 950 (Colo. 1992); People v. Small, 962 P.2d 258, 260 (Colo. 1998). For
purposes of applying the ABA Standards for Imposing Lawyer Sanctions, and in determining
whether conduct is fraudulent, the Court will continue to apply the Eghune line of cases. However,
where a Rule of Professional Conduct specifically requires the mental state of "knowledge,"
recklessness will not be sufficient to establish a violation of that Rule and to that extent, the

Egbune line of cases will not be followed.

Screened
3. This definition applies to situations where screening of a personally disqualified lawyer is

permitted to remove imputation of a conflict of interest under Rules 1.10(e), 1.11, 1.12 or 1,18,

9. The purpose of screening is to assure the affected parties that confidential information known
by the personally disqualified lawyer remains protected. The personally disqualified lawyer should
acknowledge the obligation not to communicate with any of the other lawyers in the firm with

respect to the matter. Similarly, other lawyers in the firm who are working on the matter should be
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informed that the screening is in place and that they may not communicate with the personally
disqualified lawyer with respect to the matter. Additional screening measures that are appropriate
for the particular matter will depend on the circumstances. To implement, reinforce and remind all
affected lawyers of the presence of the screening, it may be appropriate for the firm to undertake
such procedures as a written undertaking by the screened lawyer to avoid any communication with

other firm personnel and any contact with any firm files or other smaterials information. including

information in electronic form, relating to the matter, written notice and instructions to all other

firm personnel forbidding any communication with the screened lawyer relating to the matter,

denial of access by the screened lawyer to firm files or other materials information, including

mformation in electronic form, relating to the matter, and periodic reminders of the screen to the

screened lawyer and all other firm personnel.

10. In order to be effective, screening measures must be implemented as soon as practical after a

lawyer or law firm knows or reasonably should know that there is a need for screening.
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Rule 1.1. Competence.

A lawyer shall provide competent representation to a client. Competent representation
requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for

the representation,

COMMENT

Legal knowledge and skill

[1] In determining whether a lawyer employs the requisite knowledge and skill in a particular
matter, relevant factors include the relative complexity and specialized nature of the matter, the
lawyer's general experience, the lawyer's training and experience in the field in question, the
preparation and study the lawyer is able to give the matter and whether it is feasible to refer the
matter to, or associate or consult with, a lawyer of established competence in the field in question.
In many instances, the required proficiency is that of a general practitioner, Expertise in a

particular field of law may be required in some circumstances,

[2] A lawyer need not necessarily have special training or prior experience to handle legal
problems of a type with which the lawyer is unfamiliar. A newly admitted lawyer can be as
competent as a practitioner with long experience. Some important fegal skills, such as the analysis
of precedent, the evaluation of evidence and legal drafiing, are required in all legal problems.
Perhaps the most fundamental legal skill consists of determining what kind of legal problems a

situation may involve, a skill that necessarily transcends any particular specialized knowledge. A
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lawyer can provide adequate representation in a wholly novel field through necessary study.

Competent representation can also be provided through the association of a lawyer of established

competence in the field in question,

[3] In an emergency a lawyer may give advice or assistance in a matter in which the lawyer does

not have the skill ordinarily required where referral to or consultation or association with another
lawyer would be impractical. Even in an emergency, however, assistance should be limited to that
reasonably necessary in the circumstances, for ill-considered action under emergency conditions

can jeopardize the client's interest,

[4] A lawyer may accept representation where the requisite level of competence can be achieved
by reasonable preparation. This applies as well to a lawyer who is appointed as counsel for an

unrepresented person, See also Rule 6.2,

Thoroughness and Preparation

[5] Competent handling of a particular matter includes inquiry into and analysis of the factual and
legal elements of the problem, and use of methods and procedures meeting the standards of
competent practitioners, It also includes adequate preparation, The required attention and
preparation are determined in part by what is at stake; major litigation and complex transactions
ordinarily require more extensive treatment than matters of lesser complexity and consequence.
An agreement between the lawyer and the client regarding the scope of the representation may

limit the matters for which the lawyer is responsible. See Rule 1.2(c).
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Retaining or Comtracting With Other Lonwvers

16] Before a lawver retains or contracts with other lawyers ouiside the lawver's own firm to provide

or assist in the provision of legal services to a client, the lawver should ordinarily obtain informed

consent from the client and must reasonably believe that the other lawvers' services will contribute

to the competent and ethical representation of the client, See also Rules 1.2 (allocation of

authority). 1.4 (communication with client), 1.5{e) (fee sharing), 1.6 {confidentiality), and 5.5(a)

(unauthorized practice of law). The reasonableness of the decision to retain or contract with other

lawyers outside the lawyer's own firm will depend upon the circumstances. including the

education, experience and renutation of the nonfirm lawyers: the nature of the services assigned to

the nonfinm lawvers: and the legal protections, professional conduet rules, and ethical

environments of the jurisdictions in which the services will be performed. particularly relating to

confidential information.

171 . When lawyers from more than one law [irm are providing lesal services to the clientona

particular matier, the lawvers ordinarily should consult with each other and the client about the

scope of their respective representations and the allocation of responsibility among them. See Rule

1.2 When making allocations of responsibiiity in a matter pending before a tribunal, lawvers and

parties may have additional obligations that are a matter of law bevond the scope of these Rules,

Maintaining Compelence
[6£] To maintain the requisite knowledge and skill, a lawyer should keep abreast of changes in the

law-achitspractice, and changes in communications and other relevant technologies, engage in
gag
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I | continuing study and education, and comply with all continuing legal education requirements to
2 which the lawyer is subject.

3
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Rule 1.2, Scope of Representation and Allocation of AuthorityBetween Client and Lawyer.

[Same as additional comments to 1.41

15A] Reparding communications with clients when a lawyer retaing or contracts with other

lawyers outside the lawyer's own {irt to provide or assist in the providing of legal services to the

client, see Comment [61 1o Rule 1.1,

I15B] Regarding communications with clients and with lawvers outside of the lawver’s firm when

lawvers_from more than one tirm are providing legal services to the client on a particular matter.

see Commeat [7]to Rule 1.1,
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Rule 1.4, Communication,

(a) A lawyer shall:

(1) promptly inform the client of any decision or circumstance with respect to which the

client's informed consent, as defined in Rule 1.0(e), is required by these Rules;

(2) reasonably consult with the client about the means by which the client's objectives are to

be accomplished;

(3) keep the client reasonably informed about the status of the matter;

(4) promptly comply with reasonable requests for information; and

(5) consult with the client abount any relevant limitation on the lawyer's conduct when the

lawyer knows that the client expects assistance not permitted by the Rules of Professional

Conduct or other law,

(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client to

malke informed decisions regarding the representation.

COMMENT
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[4] A lawyer's regular communication with clients will minimize the occasions on which a client
will need to request information concerning the representation. When a client makes a reasonable
request for information, however, paragraph (a)(4) requires prompt compliance with the request,
or if'a prompt response is not feasible, that the lawyer, or a member of the lawyer's staff,
acknowledge receipt of the request and advise the client when a response may be expected. Chient
telephene-eallsA lawyer should be-promptly returned-eracknowledsgedrespond (o or

acknowledge client communications.

[6A] Reparding communications with clients when a lawver retains or contracts with other

lawvers outside the lawyer's own [irm to provide or assist in the providing of lesal services to the

client, see Comment [6] to Rule 1.1,

[6B] Reparding communications with ¢lients and with lawyers outside of the lawver’s firm when

lawyers from more than one firm are providing legal services to the client on a particular mattcr,

see Comment [71 1o Rule 1.1,
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Rule 1.6, Confidentiality of Informations

(a) A lawyer shall not reveal information relating to the representation of a client unless the
client gives informed consent, the disclosure is impliedly authorized in order to carry out the

representation, or the disclosure is permitted by paragraph (b).

(b) A lawyer may reveal information relating to the representation of a client to the extent

the lawyer reasonably believes necessary:

(1) to prevent reasonably certain death or substantial bodily harm;

(2) to reveal the client's intention to commit a crime and the information necessary to

prevent the crime;

(3) to prevent the client from committing a fraud that is reasonably certain to result in
substantial injury to the financial interests or property of another and in furtherance of

which the client has used or is using the lawyer's services;

(4) to prevent, mitigate or rectify substantial injury to the financial interests or property of
another that is reasonably certain to result or has resulted from the client's commission of a

crime or fraud in furtherance of which the client has used the lawyer's services;

133



20

21

22

23

(5} to secure legal advice about the lawyer's compliance with these Rules, other law or a

court order;

(6) to establish a claim or defense on behalf of the lawyer in a controversy between the
lawyer and the client, to establish a defense to a criminal charge or civil claim against the
lawyer based upon conduct in which the client was involved, or to respond to allegations in

any proceeding concerning the lawyer's representation of the client; ex

(7) to detect and resolve contflicts of interest arising from the lawyer's change of emplovinent

or from changes in the composition or ownership of a firm, but only if the revealed

information is not protected by the atiorrev-client privilege and its revelation is not

reasonablv likely to otherwise materially prefudice the client: or

{8).to comply with other law or a court order,

(e} A lawyer shall make reasonable efforts to prevent the imadvertent or unauthorized

disclosure of, or wnauthorized access to, information relating to the representation of a

COMMENT
[1] This Rule governs the disclosure by a lawyer of information relating to the representation of a
client during the lawyer's representation of the client. See Rule 1.18 for the lawyer's duties with

respect to information provided fo the lawyer by a prospective client, Rule 1.9(c)(2) for the
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lawyer's duty not to reveal information relating to the lawyer's prior representation of a former
client and Rules 1,8(b) and 1.9(c)(1) for the lawyer's duties with respect to the use of such

information to the disadvantage of clients and former clients.

[2] A fundamental principle in the client-lawyer relationship is that, in the absence of the client's
informed consent, the lawyer must not reveal information relating to the representation. See Rule
1.0(e) for the definition of informed consent. This contributes to the trust that is the hallmark of the
client-lawyer relationship. The client is thereby encouraged to seek legal assistance and to
communicate fully and frankly with the lawyer even as to embarrassing or legally damaging
subject matter. The lawyer needs this information to represent the client effedtively and, if
necessary, to advise the client to refrain from wrongful conduct. Almost without exception, clients
come to lawyers in order to determine their rights and what is, in the complex of laws and
regulations, deemed to be legal and correct. Based upon experience, lawyers know that almost all

clients follow the advice given, and the law is upheld.

[3] The principle of client-lawyer confidentiality is given effect by related bodies of law: the
attorney-client privilege, the work-product doctrine and the rule of confidentiality established in
professional ethics. The attorney-client privilege and work-product doctrine apply in judicial and
other proceedings in which a lawyer may be called as a witness or otherwise required to produce
evidence concerning a client. The rule of client-lawyer confidentiality applies in situations other
than those where evidence is sought from the lawyer through compulsion of law. The
confidentiality rule, for example, applies not only to matters communicated in confidence by the

client but also to all information relating to the representation, whatever its source, A lawyer may
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not disclose such information except as authorized or required by the Rules of Professional

Conduct or other law. See also Scope.

[4] Paragraph (a) prohibits a lawyer from revealing information relating to the representation of a
client, This prohibition also applies to disclosures by a lawyer that do not in themselves reveal
protected information but could reasonably lead to the discovery of such information by a third
person. A lawyer's use of a hypothetical to discuss issues relating to the representation is
permissible so long as there is no reasonable likelihood that the listener will be able to ascertain the

identity of the client or the situation involved.

Authorized Disclosure

[5] Except to the extent that the client's instructions or special circumstances limit that authority, a
lawyer is impliedly authorized to make disclosures about a client when appropriate in carrying out
the representation, In some situations, for example, a lawyer may be impliedly authorized to admit
a fact that cannot properly be disputed or to make a disclosure that facilitates a satisfactory
conclusion to a matter, Lawyers in a firm may, in the course of the firm's practice, disclose to each
other information relating to a client of the firm, unless the client has instructed that particular

information be confined to specified lawyers.

_!%_FA_},&WHH@ V'%H'g"(“@ conteranlaiing

a-revel-frem-one-fismdo-another-is-imphedly
aythorized-to-diselosc certain-thimited-ron-privileged-information-protected by Rule-k-6-in-orderto
conduct-a-contlicts-cheekto-determine whether-the lawyer-or-the-new-firm-is-or-would-be
ehent sonsent-the-identity-of the-elient-and-the-basic nature-of the represertation-to-insure
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Disclosure Adverse to Client

[6] Although the public interest is usually best served by a strict rule requiring lawyers to preserve
the confidentiality of information relating to the representation of their clients, the confidentiality
rule is subject to limited exceptions. Paragraph (b)(1) recognizes the overriding value of life and
physical integrity and permits disclosure reasonably necessary to prevent reasonably certain death
or substantial bodily harm. Such harm is reasonably certain to occur if it will be suffered
imminently or if there is a present and substantial threat that a person will suffer such harm at a
later date if the lawyer fails to take action necessary to eliminate the threat. Thus, a lawyer who
knows that a client has accidentally discharged toxic waste into a town's water supply may reveal
this information to the authorities if there is a present and substantial risk that a person who drinks
the water will contract a life threatening or debilitating disease and the lawyer's disclosure is

necessary to eliminate the threat or reduce the number of victims,

[6A] [(b)(2) permits disclosure regarding a client's intention to commit a crime in the future and
authorizes the disclosure of information necessary to prevent the crime. This paragraph does not
apply to completed crimes. Although paragraph (b)}(2) does not require the lawyer to reveal the
client's intention to commit a crime, the lawyer may not counsel or assist the client in conduct the
lawyer knows is criminal. See Rule 1.2(d). See also Rule 1.16 with respect to the lawyer's

obligation or right to withdraw from the representation of the client in such circumstances, and
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Rule 1.13(c), which permits the lawyer, where the client is an organization, to reveal information

relating to the representation in limited circumstances.

[7] Paragraph (b)(3) is a limited exception to the rule of confidentiality that permits the lawyer to
reveal information to the extent necessary to enable affected persons or appropriate authorities to
prevent the client from committing a fraud, as defined in Rule 1.0(d), that is reasonably certain to
result in substantial injury to the financial or property interests of another and in furtherance of
which the client has used or is using the lawyer's services. Such a serious abuse of the client-lawyer
relationship by the client forfeits the protection of this Rule. The client can, of course, prevent such
disclosure by refraining from the wrongful conduct. Although paragraph (b)(3) does not require
the lawyer to reveal the client's misconduct, the lawyer may not counsel or assist the client in
conduct the lawyer knows is fraudulent. See Rule 1.2(d). See also Rule 1,16 with respect to the
lawyer's obligation or right to withdraw from the representation of the client in such
circumstances, and Rule 1.13(c), which permits the lawyer, where the client is an organization, to

reveal information relating to the representation in limited circumstances.

[8] Paragraph (b)(4) addresses the situation in which the lawyer does not learn of the client's crime
or fraud until after it has been consummated. Although the client no longer has the option of
preventing disclosure by refraining from the wrongful conduct, there will be situations in which
the loss suffered by the affected person can be prevented, rectified or mitigated. In such situations,
the lawyer may disclose information relating to the representation to the extent necessary to enable
the affected persons to prevent or mitigate reasonably certain losses or to attempt to recoup their
losses. Paragraph (b)(4) does not apply when a person who has committed a crime or fraud

thereafter employs a lawyer for representation concerning that offense,

9] A lawyer's confidentiality obligations do not preclude a lawyer from securing confidential

legal advice about the lawyer's personal responsibility to comply with these Rules, other law, or a
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court order. In most situations, disclosing information to secure such advice will be impliedly
authorized for the lawyer to carry out the representation. Even when the disclosure is not impliedly
authorized, paragraph (b)(5) permits such disclosure because of the importance of a lawyer's
compliance with these Rules, other law, or a court order. For example, Rule 1.6(b)(5) authorizes
disclosures that the lawyer reasonably believes are necessary to seek advice involving the lawyer's
duty to provide competent representation under Rule 1.1, In addition, this rule permits disclosure
of information that the lawyer reasonably believes is necessary to secure legal advice concerning

the lawyer's broader duties, including those addressed in Rules 3.3, 4.1 and 8.4.

[10] Where a legal claim or disciplinary charge alleges complicity of the lawyer in a client's
conduct or other misconduct of the lawyer involving representation of the client, the lawyer may
respond to the extent the lawyer reasonably believes necessary to establish a defense. The same is
true with respect to a claim involving the conduct or representation of a former client, Such a
charge can arise in a civil, criminal, disciplinary or other proceeding and can be based on a wrong
allegedly committed by the lawyer against the client or on a wrong alleged by a third person, for
example, a person claiming to have been defrauded by the lawyer and client acting together. The
lawyer's right to respond arises when an assertion of such complicity has been made. Paragraph
(b)(6) does not require the lawyer to await the commencement of an action or proceeding that
charges such complicity, so that the defense may be established by responding directly to a third
party who has made such an assertion, The right to defend also applies, of course, where a

proceeding has been commenced.
[11] A lawyer entitled to a fee is permitted by paragraph (b)(6) to prove the services rendered in an

action to collect it. This aspect of the rule expresses the principle that the beneficiary of a fiduciary

relationship may not exploit it to the detriment of the fiduciary.
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[12] Other law may require that a lawyer disclose information about a client. Whether such a law
supersedes Rule 1.6 is a question of law beyond the scope of these Rules. When disclosure of
information relating to the representation appears to be required by other law, the lawyer must
discuss the matter with the client to the extent required by Rule 1.4. If, however, the other law
supersedes this Rule and requires disclosure, paragraph (b)(7) permits the lawyer to make such

disclosures as are necessary to comply with the law,

Detection of Conflicts of Tnterest

{13] Paragraph (bY7) recognizes that lawvers in different firms may need to disclose limited

information to each other to detect and resolve conflicts of interest, such as when a lawyer is

considering an association with another firm. two or more firms are considering a mereer, or a

lawver is considering the purchase of a law practice. See Rule 1,17, Comment [7]. Under these

circumstances, lawyers and law firms are permitled to disclose limited information, but only once

substantive discussions regarding the new relationship have occurred, Any such disclosure should

ordinarily include no more than the identity of the persons and entities involved in a matter, a brief

summary ol the seneral issues involved. and information about whether the matter has terminated.

Even this limited information. however, should be disclosed only to the extent reasonably

necessary 1o detect and resolve conflicts ol interest that misht arise from the possible new

relationship. Moreover, the disclosure of any information is prohibited if it is protected by the

attorney-client privilege or otherwise is reasonably fikelv to materially prejudice the client (¢.q..

the fact that a corporate clignt is secking advice on a corporate takeover that has not been publicly

amnounced; that a person has consulted a lawver about the possibility of divorce before the

person’s intentions are known to the person’s spouse: or that a person has consulted a lawyer about

a criminal investigation that has not fed to a public charge). Under those circumstances, paragraph

(a) prohibits disclosure unless the client or former client gives informed consent. A lawver's

fiduciary duty to the lawver's firm may also govern a lawyer’s conduct when exploring an

association with another lirm and is beyond the scope of these Rules.
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[141 Any information disclosed pursuant to paragraph (07} may be used or further disclosed only

to the extent necessary to detect and resolve condlicts of interest, Paragraph (BT does not restrict

the use of information acquired by mmeans independent of any disclosure pursuant to paragraph

(bY 7). Paragraph () 7) also does not ailect the disclosure of information within a law firm when

the disclosure is otherwise authorized, see Comment {51, such as when a lawver in a firm discloses

intormation to another lawver in the same firm to detect and resolve conflicts of interest that could

arise In connection with undertaking a new representation.

[+313] A lawyer may be ordered to reveal information relating to the representation of a client by
a court or by another tribunal or governmental entity claiming authority pursuant to other law to
compe! the disclosure. For purposes of paragraph (b)(7), a subpoena is a court order. Absent
informed consent of the client to do otherwise, the lawyer should assert on behalf of the client all
nonfrivolous claims that the order is not authorized by other law or that the information sought is
protected against disclosure by the attorney client privilege or other applicable law. In the event of
an adverse ruling, the lawyer must consult with the client about the possibility of appeal to the
extent required by Rule 1.4, Unless review is sought, however, paragraph (b)(7) permits the lawyer

to comply with the court's order,

[+315A] Rule 4.1(b) requires a disclosure when necessary to avoid assisting a client's criminal or

fraudulent act, if such disclosure will not viclate this Rule 1.6.

[44]16] Paragraph (b) permits disclosure only to the extent the lawyer reasonably believes the

disclosure is necessary to accomplish one of the purposes specified. Where practicable, the lawyer
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should first seek to persuade the client to take suitable action to obviate the need for disclosure. In
any case, a disclosure adverse to the client's interest should be no greater than the lawyer
reasonably believes necessary to accomplish the purpose. If the disclosure will be made in
connection with a judicial proceeding, the disclosure should be made in a manner that limits access
to the information to the tribunal or other persons having a need to know it and appropriate
protective orders or other arrangements should be sought by the lawyer to the fullest extent

practicable,

[16A] The interrelationships between this Rule and Rules 1.2(d), 1.13, 3.3, 4.1, 8.1, and 8.3, and
among those rules, are complex and require careful study by lawyers in order to discharge their
sometimes conflicting obligations to their clients and the courts, and more generally, to our system
of justice. The fact that disclosure is permitted, required, or prohibited under one rule does not end
the inquiry. A lawyer must determine whether and under what circumstances other rules or other
law permit, require, or prohibit disclosure. While disclosure under this Rule is always permissive,
other rules or law may require disclosure. For example, Rule 3.3 requires disclosure of certain
information (such as a lawyer's knowledge of the offer or admission of false evidence) even if this
Rule would otherwise not permit that disclosure. Tn addition, Rule 1.13 sets forth the
circumstances under which a lawyer representing an organization may disclose information,
regardless of whether this Rule permits that disclosure. By contrast, Rule 4.1 requires disclosure to
a third party of material facts when disclosure is necessary to avoid assisting a criminal or
fraudulent act by a client, unless that disclosure would violate this Rule, See also Rule
1.2(d)(prohibiting a lawyer from counseling or assisting a client in conduct the lawyer knows is

criminal or fraudulent). Similarly, Rule 8.1(b) requires certain disclosures in bar admission and
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attorney disciplinary proceedings and Rule 8.3 requires disclosure of certain violations of the

Rules of Prefessional Conduct, except where this Rule does not permit those disclosures,

[+527] Paragraph (b) permits but does not require the disclosure of information relating to a
client's representation to accomplish the purposes specified in paragraphs (b) (1) through (b}(7). In
exercising the discretion conferred by this Rule, the lawyer may consider such factors as the nature
of' the lawyer's relationship with the client and with those who might be injured by the client, the
lawyer's own involvement in the transaction and factors that may extenuate the conduct in

question. A lawyer's decision not to disclose as permitted by paragraph (b) does not violate this

Rule.

Reasonable Measures to Preserve Confidentiality

[+61-A18] Paragraph (¢) requires a lawyer mst-aet-competentlyto make reasonable -measures to

safeguard information relating to the representation of a client against unauthorized access by third

parties and against inadvertent or unauthorized disclosure by the lawyer or other persons who are

participating in the representation of the client or who are subject to the lawyer”s supervision. See

Rules 1.1, 5.1 and 5.3, The unauthorized access to, or the inadvertent or unauthorized discloswre

of, information relating to the representation of o client does not constitute a violation of paragraph

(e} il the lawver has made reasonable efforis o prevent the access or disclosure, Factors to be

considered in determining the reasonableness of the lawver’s efforts include, but are not limited to.

the sensitivity_ of the information, the likelihood of disclosure if additional safecuards are not

emploved. the cost of emploving additional safeguards, the difficulty of implementing the

sateguards, and the extent to which the safecuards adversely affect the lawver’s ability to represent

chients (e.g., by making a device or imporiant piece of software excessively difficult to use), A
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client may require the lawver to implement special security measores not required by this Rule or

may give informed consent to forgo security measures that would otherwise be required by this

Rule, Whether a lawver may be required to take additional steps to safeonard a client’s information

in order to comply with other law, such as state and federal laws that sovern data privacy or that

impose notitication requirements upon the loss of, or unauthorized access to, elecironio

information, is bevond the scope of these Rules. For a lawver's duties when sharine information

witht nonlawyers outside the lawver's own 1irm, see Rule 5.3, Comments [31-141.

[+#19] When transmitting a communication that includes information relating to the
representation of a client, the lawyer must take reasonable precautions to prevent the information
from coming into the hands of unintended recipients. This duty, however, does not require that the
lawyer use special security measures if the method of communication affords a reasonable
expectation of privacy. Special circumstances, however, may warrant special precautions. Factors
to be considered in determining the reasonableness of the lawyer's expectation of confidentiality
include the sensitivity of the information and the extent to which the privacy of the communication

is protected by law or by a confidentiality agreement. A client may require the lawver to

implement special security measures not recuired by this Rule or may give informed consent to the

yse of a means of communication that would otherwise be prohibited by this Rule. Whether a

tawver may be reguired to take additional steps in order to comply with other law, such as state and

federal laws that govern data privacy, is bevond the scope of these Rules,
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Former Client
[+820] The duty of confidentiality continues atter the client-lawyer relationship has terminated.

See Rule 1.9(c)(2). See Rule 1.9(c)(1) for the prohibition against using such information to the

disadvantage of the former client.
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Rule 1.18. Duties to Prospective Client.

(a)} A person who disenssesconsults with a lawyer about the possibility of forming a

client-lawyer relationship with respect to a matter is a prospective client,

(b) Even when no client-lawyer relationship ensues, a lawyer who has ha«

withlearned information from a prospective client shall not use or reveal that information

learned-in-the-consuléation, except as Rule 1.9 would permit with respect to information of a
former client.

(c) A lawyer subject to paragraph (b) shall not represent a client with interests materially
adverse to those of a prospective client in the same or a substantially related matter if the
lawyer received information from the prospective client that could be significantly harmful
to the prospective client, except as provided in paragraph (d). If a lawyer is disqualified
from representation under this paragraph, no lawyer in a firm with which that lawyer is
associated may knowingly undertake or continue representation in such a matter, except as

provided in paragraph (d),

(d) When the lawyer has received disqualifying information as defined in paragraph (c),

representation is permissible if:

(1) both the affected client and the prospective client have given informed consent,

confirmed in writing; or
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(2) the lawyer who received the information took reasonable measures to avoid exposure to
more disqualifying information than was reasonably necessary to determine whether to

represent the prospective client; and

(i) the disqualified lawyer is timely screened from any participation in the matter and is

apportioned no part of the fee therefrom; and

(ii) written notice is promptly given to the prospective client.

COMMENT

[1] Prospective clients, like clients, may disclose information to a lawyer, place documents or
other property in the lawyer's custody, or rely on the lawyer's advice, A lawyer's

both the prospective client and the lawyer free (and sometimes required) to proceed no further.

Hence, prospective clients should receive some but not all of the protection afforded clients.

[2] Motat-persons-who-communicate-iformationto-a-toveye rare-entitted: to-prolestion under this

Rle—A-persern-wheA person becomes a prospective client by consulting with a lawyer about the

pogssibility of forming a clicnt-lawyer relationship with respect to a matter. Whether

communications, including writien, oral, or electronic communications, constitute a consultation

depends on the circumstances, For example, a consultation is likely to have oceurred if a lawver,

either in person or through the lawyer's advertising in any medium, specifically requests or invites

the submission of information about a notential representation without clear and reasonably
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understandable warnings sind cautionary statements that limit the lawver's obligations, and a

person provides information in response. See also Comment [4]. In contfrast, a consultation does

not oceur it a person provides information o a lawver in response to advertising that merely

describes the lawyer's education, experience, areas of practice, and contact information, or

provides leeal information of general interest. Such a person communicates information

unilaterally to a lawyer, without any reasonable expectation that the lawyer is willing to discuss the
possibility of forming a client-lawyer relationship, and is thus not a "prospective client™within-the

meaning-ofparagraph-fa):."_Moreover, a person who communicates with a lawyer for the purpose

of disgualifying the lawver is not a "prospective client,”

[3] It is often necessary for a prospective client to reveal information to the lawyer during an
initial consultation prior to the decision about formation of a client-lawyer relationship. The
lawyer often must learn such information to determine whether there is a conflict of interest with
an existing client and whether the matter is one that the lawyer is willing to undertake. Paragraph
(b) prohibits the lawyer from using or revealing that information, except as permitted by Rule 1.9,
even if the client or lawyer decides not to proceed with the representation. The duty exists

regardiess of how brief the initial conference may be.

[4] In order to avoid acquiring disqualifying information from a prospective client, a lawyer
considering whether or not to undertake a new matter should limit the initial #erdewconsultation
to only such information as reasonably appears necessary for that purpose. Where the information
indicates that a conflict of interest or other reason for non-representation exists, the lawyer should

so inform the prospective client or decline the representation, If the prospective client wishes to

148



19

20

21

22

23

retain the lawyer, and if consent is possible under Rule 1.7, then consent from all affected present

or former clients must be obtained before accepting the representation,

[S] A lawyer may condition espvesationsa consultation with a prospective client on the person's
informed consent that no information disclosed during the consultation will prohibit the lawyer
from representing a different client in the matter. See Rule 1.0(e) for the definition of informed
consent. If the agreement expressly so provides, the prospective client may also consent to the

lawyer's subsequent use of information received from the prospective client.

[6] Even in the absence of an agreement, under paragraph (c), the lawyer is not prohibited from
representing a client with interests adverse to those of the prospective client in the same or a
substantially related matter unless the lawyer has received from the prospective client information

that could be significantly harmful if used in the matter,

[7] Under paragraph (c), the prohibition in this Rule is imputed to other lawyers as provided in
Rule 1.10, but, under paragraph (d)(1), imputation may be avoided if the lawyer obtains the
informed consent, confirmed in writing, of both the prospective and affected clients, In the
alternative, imputation may be avoided if the conditions of paragraph (d)(2) are met and all
disqualified lawyers are timely screened and written notice is promptly given to the prospective
client. See Rule 1.0{k) (requirements for screening procedures). Paragraph (d}(2)(i) does not
prohibit the screened lawyer from receiving a salary or partnership share established by prior
independent agreement, but that lawyer may not receive compensation directly related to the

matter in which the lawyer is disqualified.
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[8] Notice, including a general description of the subject matter about which the lawyer was
consulted, and of the screening procedures employed, generally should be given as soon as

practicable after the need for screening becomes apparent.

[9] For a lawyer's duties when a prospective client entrusts valuables ot papers to the lawyer's

care, see Rule 1.15.
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Rule 5.3, Responsibilities Regarding Nonlawyer Assistants.

With respect to nonlawyers employed or retained by or associated with a lawyer:

(a) a partner, and a lawyer who individually or together with other lawyers possesses
comparable managerial authority in a law firm shall make reasonable efforts to ensure that
the tirm has in effect measures giving reasonable assurance that the person's conduct is

compatible with the professional obligations of the lawyer;

(b) a lawyer having direct supervisory anthority over the nonlawyer shall make reasonable
efforts to ensure that the person's conduct is compatible with the professional obligations of

the lawyer; and

(c) a lawyer shall be responsible for conduct of such a person that would be a violation of the

Rules of Professional Conduct if engaged in by a lawyer if:

(1) the lawyer orders or, with the knowledge of the specific conduct, ratifies the conduct

involved; or

(2) the lawyer is a partner or has comparable managerial authority in the faw firm in which
the person is employed, or has direct supervisory authority over the person, and knows of
the conduct at a time when its consequences can be avoided or mitigated but fails to take

reasonable remedial action.
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COMMENT

[!] Lawyers generally employ assistants in their practice, including secretaries, investigators, law
student interns, and paraprofessionals. Such assistants, whether employees or independent
contractors, act for the lawyer in rendition of the lawyer's professional services. A lawyer must
give such assistants appropriate instruction and supervision concerning the ethical aspects of their
employment, particularly regarding the obligation not to disclose information relating to
representation of the client, and should be responsible for their work product. The measures
employed in supervising nonlawyers should take account of the fact that they do not have legal

training and are not subject to professional discipline,

[2] Paragraph (a) requires lawyers with managerial authority within a law firm to make reasonable
efforts to establish internal policies and procedures designed to provide reasonable assurance that
nonlawyers in the firm will act in a way compatible with the Rules of Professional Conduct. See
Comment 1 to Rule 5.1, Paragraph (b} applies to lawyers who have supervisory authority, over the
work of nonlawyers. Paragraph (c) specifies the circumstances in which a lawyer is responsible for
conduct of nonlawyers that would be a violation of the Rules of Professional Conduct if engaged in

by a lawyer,

Nonlawvers Outside the Firm

131 A lawver may use nonlawyers outside the firm 1o assist the lawyer in rendering legal services (o

the client. Examples include the retention of an investigative or paraprofessional service, hiring a

document management company to create and maintain a database for comples litigation. sendinu
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client documents to a third party for printing or scanning. and using an Internet-based service to

store client information. When using such services outside the firm, a lawver must make

reasonable efforts to ensure thart the services are provided in a manner that is compatible with the

lawyver's professional obligations, The extent of this obiipation will depend upon the

circumstances, including the education, experience and reputation of the nonlawver: the nature of

the services involved: the terms of any arrangements concerning the protection of client

information: and the legal and ethical environments of the jurisdictions in which the services will

be performed, particularly with regard to confidentiality, See also Rules 1.1 (competence), 1.2

(allocation of authority). 1.4 (communication with client), 1.6 (confidentialityy, 5.4(a)

(professional independence of the lawver), and 5.5(a) (unauthorized practice of law). When

retaining or directing a nonlawver outside the firm. a lawver should communicate directions

appropriate under the circumstances 1o give reasonable assurance that the nonlawver's conduct is

compatible with the professional oblizations of the lawver,

[4] Where the client directs the selection of a particular nonlawver service nrovider outside the

firm._the lawver ordinarily should agree with the client concerning the allocation of responsibility,

as between the client and the lawver, for the supervisory activities described in Comment [3]

above relative to that provider, See Rule 1.2, When making such an allocation in a matter pending

before a tribunal, lawvers and parties may have additional oblisations that are a matier of law

bevond the scope of these Rules,
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2
3 | [The Subcommittee does not recommend any of the ABA changes to existing Colo. RPC 3.5]
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Rule 7.1, Communications Concerning a Lawyer's Services.

(a) A lawyer shall not make a false or misleading communication about the lawyer or the

lawyer's services. A communication is false or misleading if it:

(1) contains a material misrepresentation of fact or law, or omits a fact necessary to make

the statement considered as a whole not materially misleading;

(2) compares the lawyer's services with other lawyers’ services, unless the comparison can

be factually substantiated; or

(3) is likely to create an unjustified expectation about results the lawyer can achieve;

(b) No lawyer shall, directly or indirectly, pay all or a part of the cost of communications
concerning a lawyer's services by a lawyer not in the same firm unless the communication
discloses the name and address of the non-advertising lawyer, the relationship between the
advertising lawyer and the non-advertising lawyer, and whether the advertising lawyer may

refer any case received through the advertisement to the non-advertising lawyer,

(¢) Unsolicited communications concerning a lawyer's services mailed to prospective clients
shall be sent only by regular U,S, mail, not by registered mail or other forms of restricted

delivery, and shall not resemble legal pleadings or other legal documents.
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(d) Any communication that states or implies the client does not have to pay a fee if there is
no recovery shall also disclose that the client may be liable for costs, This provision does not
apply to communications that only state that contingent or percentage fee arrangements are

available, or that only state the initial consultation is free.

(¢) A lawyer shall not knowingly permit, encourage or assist in any way employees, agents or
other persons to make communications on behalf of the lawyer or the law firm in violation of

this Rule or Rules 7.2 through 7.4,

(f} In connection with the sale of a private law practice under Rule 1.17, an opinion of the
purchasing lawyer's suitability and competence to represent existing clients shall not violate

this Rule if the lawyer complies with Rule 1.17(d).

COMMENT

[1] This Rule governs all communications about a lawyer's services, including advertising

permitted by Rule 7.2 and solicitations governed by Rule 7.3.

[2] The touchstone of this Rule, as well as Rules 7.2 through 7.4, is that all communications
regarding a lawyer's services must be trathful, Truthful communicaﬁons regarding a lawyer's
services provide a valuable public service and, in any event, are constitutionally protected, False
and misleading statements regarding a lawyer's services do not serve any valid purpose and may be

constitutionally proscribed.
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[3] It is not possible to catalog all types and variations of communications that are false or

misleading. Nevertheless, certain types of statements recur and deserve special attention.

[4] One of the basic covenants of a lawyer is that the lawyer is competent to handle those matters
accepted by the lawyer. Rule 1.1. It is therefore false and misleading for a lawyer to advertise for

clients in a field of practice where the lawyer is not competent within the meaning of Rule 1.1.

[5] Characterizations of a lawyer's fees such as "cut-rate", "lowest" and "cheap" are likely to be
misleading if those statements cannot be factually substantiated. Similarly, characterizations
regarding a lawyer's abilities or skills have the potential to be misleading where those
characterizations cannot be factually substantiated. Equally problematic are factually
unsubstantiated characterizations of the results that a lawyer has in the past obtained, Such
statements often imply that the lawyer will be able to obtain the same or similar results in the
future, This type of statement, due to the inevitable factual and legal differences between different

representations, is likely to mislead prospective clients.
[6] Statements that a law firm has a vast number of years of experience, by aggregating the
experience of all members of the firm, provide little meaningful information to prospective clients

and have the potential to be misleading,

[7] Statements such as "no recovery, no fee" are misleading if they do not additionally mention

that a client may be obligated to pay costs of the lawsuit. Any communication that states or implies
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the client does not have to pay a fee if there is no recovery shall also disclose that the client may be

liable for costs.

[8} An advertisement that truthfully reports & lawver's achievements on behalf of clients or former

clients may be misleading if presented s0 as 1o lead a reasonable person to form an unjustified

expectation that the same results could be obtained for other clients in similar matters without

reference to the specific factual and legal circumstances of each client's case. Similarly. an

unsubstantiated comparison of the lawver's services or fees with the services or fees of other

lawyers may be misleading if presented with such specificity as would lead a reasonable person to

conclude that the comparison can be substantiated. The inclusion of an appropriate disclaimer or

gualifying languaee may preclude a finding that a statement is likely 1o create unjustified

gxpectations or otherwise mistead the public,

[9] Finally, Rule 7.1(c) proscribes unsolicited communications sent by restricted means of
delivery. It is misleading and an invasion of the recipient's privacy for a lawyer to send advertising
information to a prospective client by registered mail or other forms of restricted delivery. Such
modes falsely imply a degree of exigence or importance that is unjustified under the

circumstances,
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Ruie 7.2. Advertising,

(a) Subject to the requirements of Rules 7.1 and 7.3, a lawyer may advertise services through

written, recorded or electronic communication, including public media.

(b) A lawyer shall not give anything of value to a person for recommending the lawyer's

services except that a lawyer may

(1) pay the reasonable costs of communications permitted by this Rule;

(2) pay the usual charges of a not-for-profit lawyer referral service or legal service

organization.

(3) pay for a law practice in accordance with Rule 1.17; and

(4) refer clients to another lawyer or a nonlawyer pursuant to an agreement not otherwise
prohibited under these Rules that provides for the other person to refer clients or customers

to the fawyer, if

(i) the reciprocal referral agreement is not exclusive, and

(ii) the client is informed of the existence and nature of the agreement.
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{¢) Any communication made pursuant to this Rule shall include the name and office

address of at least one lawyer or law firm responsible for its content.

COMMENT

[1] To assist the public in [earning about and obtaining legal services, lawyers should be allowed

to make known their services not only through reputation but also through organized information
campaigns in the form of advertising. Advertising involves an active quest for clients, contrary to
the tradition that a lawyer should not seek clientele. However, the public's need to know about
legal services can be fulfilled in part through advertising. This need is particularly acute in the case
of persons of moderate means who have not made extensive use of legal services, The interest in
expanding public information about legal services ought to prevail over considerations of
tradition. Nevertheless, advertising by lawyers entails the risk of practices that are misleading or

overreaching,

[2] This Rule permits public dissemination of information concerning a lawyer's name or firm

name, address, ¢-mail address, website, and telephone number; the kinds of services the lawyer

will undertake; the basis on which the lawyer's fees are determined, including prices for specific
services and payment and credit arrangements; a lawyer's foreign language ability; names of
references and, with their consent, names of clients regularly represented; and other information

that might invite the attention of those seeking legal assistance.

[3] Questions of effectiveness and taste in advertising are matters of speculation and subjective

judgment. Some jurisdictions have had extensive prohibitions against television and other forms of

160



19

20

21

22

23

advertising, against advertising going beyond specified facts about a lawyet, or against

"undignified" advertising, Television-is-now-ene-ef_the Internet and other forms of electronic

comnunications are now among the most powerful media for getting information to the public,

particularly persons of low and moderate income; prohibiting television and other forms of

electronic advertising, therefore, would impede the flow of information about legal services to
many sectors of the public. Limiting the information that may be advertised has a similar effect
and assumes that the bar can accurately forecast the kind of information that the public would
regard as relevant, Simitarly-eloetronie-media-such-as-the-Intornet-can-be-an-important-souree-of
infermation-aboutlegal-services—aniHavdvheommunication-by-electranicmail-is-permitted-by-this
Rede-But-seeSee Rule 7.3 (a) for the prohibition against the solicitation of a prospective client

through a real-time electronic exchange thatis-net-initiated by the prospective-elientlawyer.

[4] Neither this Rule nor Rule 7.3 prohibits communications authorized by law, such as notice to

members of a class in class action litigation.

Paying Others to Recommend a Lawyer

[S] bawyerskExcept ag permitted under paragraphs (b)( 1)=(b){4). lawyers are not permitted to pay

that violates Rule 7.3, A communication contains a recommendation if it endorses or vouches for a

fawyer's credentials, abilities. competence, character, or other professional qualities. Paragraph

(b)(1), however, allows a lawyer to pay for advertising and communications permitted by this
Rule, including the costs of print directory listings, on-line directory listings, newspaper ads,

television and radio airtime, domain-name registrations, sponsorship fees, banner
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adsinternet-based advertisements, and group advertising. A lawyer may compensate employees,
agents and vendors who are engaged to provide marketing or client-development services, such as
publicists, public-relations personnel, business-development staff and website designers. See-Rule

ooy

s3-farthe-Moreover, a lawver may pay others lor senerating client leads, such as Internet-based

client leads, as long as the Jead venerator does not recommend the lawver, any pavment to the lead

generator is consistent with Rules 1.5(e) (division of fees) and 5.4 (professional independence of

the lawver), and the lead senerator's communications are consistent with Rule 7.1

(communications concerning a lawyer's services). To comply with Rule 7.1, a lawver must not pav

a lead generator that states. implies, or creates a reasonable impression that it is recommending the

lawyer, is making the refereal without payment from the lawver, or has analvzed a person's legal

problems when determiping which lawyer should receive the referral. See also Rule 3.3 (duties of

lawyers and law firms with respect to the conduct of nonlawyers-who-prepare-marketing-materials

forthem: ) Rule 8.4(a) (duty 1o avoid violating the Rules through the acts of another),

[6] A lawyer may pay the usval charges of a legal service plan or a not-for-profit or qualified
lawyer referral service. A legal service plan is a prepaid or group legal service plan or a similar

delivery system that assists prospeetive-chentspeople who seek to secure legal representation. A

lawyer referral service, on the other hand, is any organization that holds itself out to the public asa
lawyer referral service, Such referral services are understood by laypersensthe public to be
consumer-oriented organizations that provide unbiased referrals to lawyérs with appropriate
experience in the subject matter of the representation and afford other client protections, such as
complaint procedures or malpractice insurance requirements. Consequently, this Rule only

permits a lawyer to pay the usual charges of a not-for-profit or qualified lawyer referral service, A
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qualified lawyer referral service is one that is approved by an appropriate regulatory authority as
affording adequate protections for prespeetive-clentsthe public. See, e.g., the American Bar
Assoctation's Model Supreme Court Rules Governing Lawyer Referral Services and Model
Lawyer Referral and Information Service Quality Assurance Act (requiring that organizations that
are identified as lawyer referral services (i) permit the participation of all lawyers who are licensed
and eligible to practice in the jurisdiction and who meet reasonable objective eligibility
requirements as may be established by the referral service for the protection of prespestive
ehentsthe public; (ii) require each participating lawyer to carry reasonably adequate malpractice
insurance; (ii) act reasonably to assess client satisfaction and address client complaints; and (iv)
do not referprespeetive-clientsmake referrals to lawyers who own, operate or are employed by the

referral service).

[7] A lawyer who accepts assignments or referrals from a legal service plan or referrals from a
lawyer referral service must act reasonably to assure that the activities of the plan or service are
compatible with the lawyer's professional obligations. See Rule 5.3. Legal service plans and
lawyer referral services may communicate with prespective-chentsthe public, but such
communication must be in conformity with these Rules. Thus, advertising must not be false or
misleading, as would be the case if the communications of a group advertising program or a group
legal services plan would mislead prospective-chentsthe public to think that it was a lawyer referral
service sponsored by a state agency or bar association. Nor could the lawyer allow in-person,

telephonic, or real-time contacts that would violate Rule 7.3,
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[8] A lawyer also may agree to refer clients to another lawyer or a nonlawyer in return for the
undertaking of that person to refer clients or customers to the lawyer, Such reciprocal referral
arrangements must not interfere with the lawyer's professional judgment as to making referrals or
as to providing substantive legal services. See Rules 2.1 and 5.4(c). Except as provided in Rule
1.5(d), a lawyer who receives referrals from a lawyer or nonlawyer must not pay anything solely
for the referral, but the lawyer does not violate paragraph (b) of this Rule by agreeing to refer
clients to the other lawyer or nonlawyer, so long as the reciprocal referral agreement is not
exclusive and the client is informed of the referral agreement. Conflicts of interest created by such
arrangements are governed by Rule 1,7, Reciprocal referral agreements should not be of indefinite
duration and should be reviewed periodically to determine whether they comply with these Rules,
This Rule does not restrict réferrals or divisions of revenues or net income among lawyers within

firms comprised of multiple entities.
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Rule 7.3, Bireet Contact-with-ProspeetiveSolicitation of Clients.

(a) A lawyer shall not by in-person, live telephone or real-time electronic contact solicit

professional employment from a prospective client when a significant motive for the

lawyer's doing so is the lawyer's pecuniary gain, unless the person contacied:
g ’

(1) is a lawyer; or

(2) has a family, close personal, or prior professional relationship with the lawyer,

(b) A lawyer shall not solicit professional employment from a prospective client by written,

recorded or electronic communication or by in-person, telephone or real-time electronic

contact even when not otherwise prohibited by paragraph (a), if:

(1) the prospectivechientiarget of the solicitation has made known fo the lawyer a desire not

to be solicited by the lawyer; or

(2) the solicitation involves coercion, duress or harassment,

(c) A lawyer shall not solicit professional employment from a prospective client believed to

be in need of legal services which arise out of the personal injury or death of any person by

written, recorded, or electronic communication. This Rule 7.3(c) shall not apply if the

lawyer has a family or prior professional relationship with the prospective client or if the
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communication is issued more than 30 days after the occurrence of the event for which the
legal representation is being solicited. Any such communication must comply with the

following:

(1) no such communication may be made if the lawyer knows or reasonably should know
that the person to whom the communication is directed is represented resented by a lawyer

in the matter; and

(2) if a lawyer other than the lawyer whose name or signature is contained in the
communication will actually handle the case or matter, or if the case or matter will be
referred to another lawyer or law firm, any such communication shall include a statement so

advising the prospective client.

(d) Every written, recorded or electronic communication from a lawyer soliciting
professional employment from a prespective-clieatanvone known to be in need of legal

services in a particular matter shall;

(1) include the words "Advertising Material” on the outside envelope, if any, and at the
beginning and ending of any recorded or electronic communication, unless the recipient of

the communication is a person specified in paragraphs (a)(1) or (a)(2);

(2) not reveal on the envelope or on the outside of a self-mailing brochure or pamphlet the

nature of the prospective client's legal problem.
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A copy of or recording of each such communication and a sample of the envelopes, if any,
in which the communications are enclosed shall be kept for a period of four years from the

date of dissemination of the communication.

(e) Notwithstanding the prohibitions in paragraph (a), a lawyer may participate with a
prepaid or group legal service plan operated by an organization not owned or directed by
the lawyer that uses in-person or telephone contact to solicit memberships or subscriptions
for the plan from persons who are not known to need legal services in a particular matter

covered by the plan.

COMMENT

I11 A solicitation is a targeted communication initiated by the lawyer that is directed to a specific

person and that offers to provide, or can reasonably be understood as offering to provide, legal

services. In contrast, a lawver's communication tynically does not constitute a solicitation if it is

dirgcted to_the general public, such as through a billboard. an Internet banner advertisement, a

website or g television comimercial, or ifit is in response 1o a request for information or i

automatically generated in response to Interet searches.

[+2] There is a potential for abuse iherent-fawhen a solicitation involves direct in-person, live

telephone or real-time electronic contact by a lawyer with a-prespective-ehieatsomeone known to
need legal services, These forms of contact between-a-lawyerand-a-prospestive-client-subject the

laypersong_person to the private importuning of the trained advocate in a direct interpersonal
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encounter, The prespeetive-elientperson, who may already feel overwhelmed by the circumstances
giving rise to the need for legal services, may find it difficult fully to evaluate all available
alternatives with reasoned judgment and appropriate self-interest in the face of the lawyer's
presence and insistence upon being retained immediately. The situation is fraught with the

possibility of undue influence, intimidation, and over-reaching,

[23] This potential for abuse inherent in direct in-person, live telephone or real-time electronic

solicitation ef

s-justifies its prohibition, particularly since laveyer-advertisiag-and
wrtten-and-recorded-communication-permitted-under-Rule-7-2-offerlawyers have alternative
means of conveying necessary information to those who may be in need of legal services.

Aclvertising-and-written-and-recorded-communieations-which-may-be-matled-or-autedialed-ake- it

peosstble-for-a-prospective-clientIn particular, conununications can be mailed or transmitted by

e-mail or other electronic means that do not involve real-time contact and do not violate other [aws

asoverning solicitations, These forms of communications and solicitations make it possible for the

public to be informed about the need for legal services, and about the qualifications of available
lawyers and law firms, without subjecting the prespeetive-¢Hentpublic to direct in-person,

telephone or real-time electronic persuasion that may overwhelm the-elienta person's judgment.

[34] The use of general advertising and written, recorded or electronic communications to
transmit information from lawyer to prespestive-elientthe public, rather than direct in-person, live
telephone or real-time electronic contact, will help to assure that the information flows cleanly as
well as freely. The contents of advertisements and communications permitted under Rule 7.2 can

be permanently recorded so that they cannot be disputed and may be shared with others who know
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the lawyer. This potentia! for informal review is itself likely to help guard against statements and
claims that might constitute false and misleading communications, in violation of Rule 7.1, The
contents of direct in-person, live telephone or real-time electronic eenversations-between-alawyer
and-a-prospective-ehientcontact can be disputed and may not be subject to third-party scrutiny,
Consequently, they are much more likely to approach (and occasionally cross) the dividing line r

between accurate representations and those that are false and misleading,

[43] There is far less likelihood that a lawyer Would engage in abusive practices against an
wndividual-whe-is-a former client, or a person with whom the lawyer has close personal or family
refationship, or in situations in which the lawyer is motivated by considerations other than the
fawyer's pecuniary gain, Nor is there a serious potential for abuse when the person contacted is a
lawyer. Consequently, the general prohibition in Rule 7.3(a) and the requirements of Rule 7.3(c)
are not applicable in those situations. Also, paragraph {a) is not intended to prohibit a lawyer from
participating in constitutionally protected activities of public or charitable legal- service
organizations or bona fide political, social, ¢civic, fraternal, employee or trade organizations whose

purposes include providing or recommending legal services to its members or beneficiaries,

[56] But even permitted forms of solicitation can be abused. Thus, any solicitation which contains
information which is false or misleading within the meaning of Rule 7.1, which involves coercion,
duress or harassment within the meaning of Rule 7.3(b)(2), or which involves contact with a
prospestive-chientsomeone who has made known to the lawyer a desire not to be solicited by the
lawyer within the meaning of Rule 7.3(b)(1) is prohibited. Moreover, if after sending a letter or

other communication to a client as permitted by Rule 7.2 the lawyer receives no response, any
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further effort to communicate with the prespect

tentrecipient of the communication may

violate the provisions of Rule 7.3(b).

[47] This Rule is not intended to prohibit a lawyer from contacting representatives of
organizations or groups that may be interested in establishing a group or prepaid legal plan for
their members, insureds, beneficiaries or other third parties for the purpose of informing such
entities of the availability of and details concerning the plan or arrangement which the lawyer or

lawyer's firm is willing to offer. This form of communication is not directed to a-prospestive

ehentpeople who are seeking legal services for themselves. Rather, it is usually addressed to an
individual acting in a fiduciary capacity seeking a supplier of legal services for others who may, if
they choose, become prospective clients of the lawyer. Under these circumstances, the activity
which the lawyer undertakes in communicating with such representatives and the type of
information transmitted to the individual are functionally similar to and serve the same purpose as

advertising permitted under Rule 7.2.

[#8] The requirement in Rule 7.3(d)(1) that certain communications be marked "Advertising
Material" does not apply to communications sent in response to requests of potential clients or
their spokespersons or sponsors. General announcements by lawyers, including changes in
personnel or office locaticn, do not constitute communications soliciting professional employment

from a client known to be in need of legal services within the meaning of this Rule,

[89] Paragraph (e) of this Rule permits a lawyer to participate with an organization which uses

personal contact to solicit members for its group or prepaid legal service plan, provided that the
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personal contact is not undertaken by any lawyer who would be a provider of legal services
through the plan. The organization must not be owned by or directed (whether as manager or
otherwise) by any lawyer or law firm that participates in the plan. For example, paragraph (e)
would not permit a lawyer to create an organization controlled directly or indirectly by the lawyer
and use the organization for the in-person or telephone solicitation of legal employment of the
lawyer through memberships in the plan or otherwise. The communication permitted by these
organizations also must not be directed to a person known to need legal services in a patticular
matter, but is to be designed to inform potential plan members generally of another means of
affordable legal services. Lawyers who participate in a legal service plan must reasonably assure

that the plan sponsors are in compliance with Rules 7.1, 7.2 and 7.3(b). See Rule 8.4(a).
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Rule 8.5. Disciplinary Authority; Choice of Law.

IThe Subcommitiee does not recommend any of the ABA chanoces to Rule 8.5 or its Comments
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Ethics 20/20 Reports adopted (as revised in two instances)
by the ABA House of Delegates on August 6, 2012

Report 105A Revised

Report 105B

Repott 105C

Report 105IF Revised

lawyers’ use of technology and confidentiality

lawyers’ use of technology and client
development

ethical implications of retaining lawyers and
non-lawyers outside the firm to wotk on client
matters (L.e. outsourcing)

detection of conflicts of interest when lawyers
move from one firm to another, fitms merge
ot there is a sale of a law practice

174



PR R e YRR VO S g

P == o o — o e e
SN o0 SOy B W —

105A Revised

AMERICAN BAR ASSOCIATION

COMMISSION ON ETHICS 20/20
STANDING COMMITTEE ON CLIENT PROTECTION
STANDING COMMITTEE ON ETHICS AND PROFESSIONAL RESPONSIBILITY
STANDING COMMITTEE ON PROFESSIONAL DISCIPLINE
STANDING COMMITTEE ON PROFESSIONALISM
STANDING COMMITTEE ON SPECIALIZATION
NEW YORK STATE BAR ASSOCIATION
GENERAL PRACTICE, SOLO AND SMALL FIRM DIVISION
SECTION OF INTERNATIONAL LAW
YOUNG LAWYERS DIVISION
NEW YORK COUNTY LAWYERS’ ASSOCIATION
SECTION OF BUSINESS LAW
LAW PRACTICE MANAGEMENT SECTION

REPORT TO THE HOUSE OF DELEGATES

RESOLUTION

RESOLVED, That the American Bar Association amends the ABA Model Rules of Professional
Conduct dated August 2012, to provide guidance regarding lawyers’ use of technology and
confidentiality as follows (insertions underlined, deletions struek-through):

(a) the black letter and Comments to Model Rule 1.0 (Terminology);

{(b) the Comments to Model Rule 1.1 (Competence);

(¢) the Comments to Model Rule 1.4 (Communication);

(d) the black letter and Comments to Model Rule 1.6 (Confidentiality of Information); and
(e) the black letter and Comments to Model Rule 4.4 (Respect for Rights of Third Parties).

Rule 1.0 Terminology

(a) ““‘Belief”’ or ‘‘believes” denotes that the person involved actually supposed the
fact in question to be true. A person’s belief may be inferred from circumstances.

(b) “Confirmed in writing,”” when used in reference to the informed consent of a
person, denotes informed consent that is given in writing by the person or a writing that a
lawyer promptly transmits to the person confirming an oral informed consent. See
paragraph (e) for the definition of ““informed consent,’’ If it is not feasible to obtain or
transmit the writing at the time the person gives informed consent, then the lawyer must
obtain or transmit it within a reasonable time thereafter.
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(¢) ““Firm’" or ‘“‘law firm” denotes a lawyer or lawyers in a law partnership,
professional corporation, sole proprietorship or other association authorized to practice
law; or lawyers employed in a legal services organization or the legal department of a
corporation or other organization,

(d) “Fraud” or “‘fraudulent’’ denotes conduct that is fraudulent under the
substantive or procedural law of the applicable jurisdiction and has a purpose to deceive,

(e) ““Informed consent” denotes the agreement by a person to a proposed course of
conduct after the lawyer has communicated adequate information and explanation about
the material risks of and reasonably available alternatives to the proposed course of
conduct,

(f) “‘Knowingly,”” *“*known,”” or ‘‘knows’’ denotes actual knowledge of the fact in
question. A person’s knowledge may be inferred from circumstances.

(g) “Partner”’ denotes a member of a partnership, a shareholder in a law firm
organized as a professional corporation, or a member of an association authorized to
practice law,

(h) ‘“Reasonable’ or ‘‘reasonably”” when used in relation to conduct by a lawyer
denotes the conduct of a reasonably prudent and competent lawyer,

(i) ““Reasonable belief”” or ‘‘reasonably believes’® when used in reference to a
lawyer denotes that the lawyer believes the matter in question and that the circumstances
are such that the belief is reasonable.

(j) “‘Reasonably should know” when used in reference to a lawyer denotes that a
lawyer of reasonable prudence and competence would ascertain the matter in question.

(K) ““Screened’’ denotes the isolation of a lawyer from any participation in a matter
through the timely imposition of procedures within a firm that are reasonably adequate
under the circumstances to protect information that the isolated lawyer is obligated to
protect under these Rules or other law,

() ““Substantial’’ when used in reference to degree or extent denotes a material
matter of clear and weighty importance.

(m) “Tribunal’’ denotes a court, an arbitrator in a binding arbitration procceding
or a legislative body, administrative agency or other body acting in an adjudicative
capacity. A legislative body, administrative agency or other body acts in an adjudicative
capacity when a neutral official, after the presentation of evidence or legal argument by a
party or parties, will render a binding legal judgment directly affecting a party’s interests
in a particular matter,

(n) ““Writing”’ or ‘‘written”” denotes a tangible or electronic record of a
communication or representation, including handwriting, typewriting, printing,
photostating, photography, audio or videorecording, and e-mail electronic
communications, A ‘‘signed’’ writing includes an electronic sound, symbol or process
attached to or logically associated with a writing and exccuted or adopted by a person with
the intent to sign the writing.

Comment
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Sereened

[9] The purpose of screening is to assure the affected parties that confidential information
known by the personally disqualified lawyer remains protected. The personally disqualified
lawyer should acknowledge the obligation not to communicate with any of the other lawyers in
the firm with respect to the matter, Similarly, other lawyers in the firm who are working on the
matter should be informed that the screening is in place and that they may not communicate with
the personally disqualified lawyer with respect to the matter. Additional screening measures that
are appropriate for the particular matter will depend on the circumstances. To implement,
reinforce and remind all affected lawyers of the presence of the screening, it may be appropriate
for the firm to undertake such procedures as a written undertaking by the screened lawyer to
avoid any communication with other firm personnel and any contact with any firm files or other
materials information, including information in electronic form, relating to the matter, written
notice and instructions to all other firm personnel forbidding any communication with the
screened lawyer relating to the matter, denial of access by the screened lawyer to firm files or
other materials information, including information in electronic form, relating to the matter, and
periodic reminders of the screen to the screened lawyer and all other firm personnel,

Rule 1.1 Competence

A lawyer shall provide competent representation to a client. Competent representation

requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for
the representation.

Comment

Maintaining Competence
[6] To maintain the requisite knowledge and skill, a lawyer should keep abreast of
changes in the law and its practice, including the benefits and risks associated with relevant

technology, engage in continuing study and education and comply with all continuing legal
education requirements to which the lawyer is subject.

Rule 1.4 Communication

(a) A lawyer shall:

(1) promptly inform the client of any decision or circumstance with respect o
which the client's informed consent, as defined in Rule 1.0(e), is required by these Rules;

(2) reasonably consult with the client about the means by which the client's
objectives are to be accomplished;

(3) keep the client reasonably informed about the status of the matter;

(4) promptly comply with reasonable requests for information; and

(5) consult with the client about any relevant limitation on the lawyer's
conduct when the lawyer knows that the client expects assistance not permitted by the
Rules of Professional Conduct or other law.

(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the

client to make informed decisions regarding the representation.
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Comment

Communicating with Client

[4] A lawyer's regular communication with clients will minimize the occasions on which
a client will need to request information concerning the representation. When a client makes a
reasonable request for information, however, paragraph (a)(4) requires prompt compliance with
the request, or if a prompt response is not feasible, that the lawyer, or a member of the lawyer's
staff, acknowledge receipt of the request and advise the client when a response may be expected.

Client-telephone-eallsshould-be-prompthy-returned-or-acknowledged: A lawyer should promptly

respond to or acknowledge client communications.

Rule 1.6 Confidentiality of Information

(a) A lawyer shall not reveal information relating to the representation of a client
unless the client gives informed consent, the disclosure is impliedly authorized in order to
carry out the representation or the disclosure is permitted by paragraph (b).

(b) A lawyer may reveal information relating to the representation of a client to the
extent the lawyer reasonably believes necessary:

(1) to prevent reasonably certain death or substantial bodily harm;

(2) to prevent the clicnt from committing a crime or fraud that is reasonably
certain to result in substantial injury to the financial interests or property of
another and in furtherance of which the client has used or is using the lawyer’s
services;

(3) to prevent, mitigate or rectify substantial injury te the financial interests
or property of another that is reasonably certain to result or has resulted from the
client’s commission of a crime or fraud in furtherance of which the client has used
the lawyer’s services;

{4} to secure legal advice about the lawyer’s compliance with these Rules;

(5) to establish a claim or defense on behalf of the lawyer in a controversy
between the lawyer and the client, to establish a defense to a criminal charge or civil
claim against the lawyer based upon conduct in which the client was involved, or to
respond to allegations in any proceeding concerning the lawyer’s representation of
the client; or

(6) to comply with other law or a court order.

(¢) A lawyer shall make reasonable efforts to prevent the inadvertent or
unauthorized disclosure of, or unauthorized access to, information relating to the
representation of a client.

Comment
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Acting Competently to Preserve Confidentiality

[16] Paragraph (c) requires a A lawyer must to act competently to safeguard information
relating to the representation of a client against unauthorized access by third parties and against
inadvertent or unauthorized disclosure by the lawyer or other persons er—entities who are
participating in the representation of the client or who are subject to the lawyer’s supervision,
See Rules 1.1, 5.1 and 5.3, The unauthorized access to, or the inadvertent or unauthorized
disclosure of, cenfidential information relating to the representation of a client does not
constitute a violation of paragraph {¢) if the lawyer has made reasonable efforts to prevent the
access or disclosure. Factors to be considered in determining the reasonableness of the lawvyer’s
efforts include, but are not limited to, the sensitivity of the information, the likelihood of
disclosure if additional safeguards are not emploved, the cost of emploving additional
safeguards, the difficulty of implementing the safeguards, and the extent to which the safeguards
adversely affect the lawyer’s ability to represent clients (e.g.. by making a device or important
piece of software excessively difficult to use). A client may require the lawyer to implement
special_security measures not required by this Rule or may give informed consent to forgo
security measures that would otherwise be required by this Rule. Whether a lawyer may be
required to take additional steps to safeguard a client’s information in order to comply with other
law, such as state and federal laws that govern data privacy or that impose notification
requirements upon the loss of, or unauthorized access to, electronic information, is beyond the
scope of these Rules. For a lawyer’s duties when sharing information with nonlawyers outside
the lawyer’s own firm, see Rule 5.3, Comments [3]-[4].

[17] When transmitting a communication that includes information relating to the
representation of a client, the lawyer must take reasonable precautions to prevent the information
from coming into the hands of unintended recipients. This duty, however, does not require that
the lawyer use special security measures if the method of communication affords a reasonable
expectation of privacy. Special circumstances, however, may warrant special precautions.
Factors to be considered in determining the reasonableness of the lawyer’s expectation of
confidentiality include the sensitivity of the information and the extent to which the privacy of
the communication is protected by law or by a confidentiality agreement, A client may require
the lawyer to implement special security measures not required by this Rule or may give
informed consent to the use of a means of communication that would otherwise be prohibited by
this Rule. Whether a lawyer may be required to take additional steps in order to comply with
other law, such as state and federal laws that govern data privacy, is beyond the scope of these
Rules,

Rule 4.4 Respect for Rights of Third Persons

(a) In representing a client, a lawyer shall not use means that have no substantial
purpose other than to embarrass, delay, or burden a third person, or use methods of
obtaining evidence that violate the legal rights of such a person.

(b) A lawyer who receives a document or_electronically stored information relating
to the representation of the lawyer’s client and knows or reasonably should know that the
document or electronically stored information was inadvertently sent shall promptly notify
the sender.
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Comment

[2] Paragraph (b) recognizes that lawyers sometimes rececive a documents or
electronically stored information that swere was mistakenly sent or produced by opposing parties
or their lawyers. A document or electronically stored information is inadvertently sent when it is
accidentally transmitted, such as when an email or letter is misaddressed or a document or
electronically stored information is accidentally included with information that was intentionally
transmitted. Ifa lawyer knows or reasonably should know that such a document or electronically
stored information was sent inadvertently, then this Rule requires the lawyer to promptly notify
the sender in order to permit that person to take protective measures. Whether the lawyer is
required to take additional steps, such as returning the document or electronically stored
information eriginal-decument, is a matter of law beyond the scope of these Rules, as is the
question of whether the privileged status of a document or electronically stored information has
been waived. Similarly, this Rule does not address the legal duties of a lawyer who receives a
document or electronically stored information that the lawyer knows or reasonably should know
may have been wrenghully inappropriately obtained by the sending person, For purposes of this
Rule, ““document or electronically stored information®’ includes, in addition to paper documents,
email and other forms of electronically stored information, including embedded data (commonly
referred to as “metadata”), that is email-er-other-electronic-medes-eftransmissien subject to
be¢ing read or put into readable form. Metadata in electronic documents creates an obligation
under this Rule only if the receiving lawver knows or reasonably should know that the metadata
was inadvertently sent to the receiving lawyer,

[3] Some lawyers may choose to return a document or delete electronically stored
information unread, for example, when the lawyer learns before receiving it the-document that it
was inadvertently sent to-the-wreng-address. Where a lawyer is not required by applicable law to
do so, the decision to voluntarily return such a document or delete_electronically stored
information is a matter of professional judgment ordinarily reserved to the lawyer. See Rules 1.2
and 1.4,
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GENERAL INFORMATION FORM

Submitting Entity:  ABA Commission on Ethics 20/20

Submitted By: Jamie S. Gorelick and Michael Traynor, Co-Chairs

1.

Summary of Resclution,

Resolution 105a; Technology and Confidentiality

_The Commission is proposing to amend Rule 1.6 of the Model Rules of
‘Professional Conduct (Confidentiality of Information) to make clear that a

lawyer has an ethical duty to take reasonable measures to protect a client’s
confidential information from inadvertent disclosure, unauthorized disclosure,
and unauthorized access, regardless of the medium used. The Commission
concluded that technological change has so enhanced the importance of this
duty that it should be identified in the black letter and described in more detail
in Comment [16]. The proposal identifies various factors that lawyers need fo
take into account when determining whether their precautions are reasonable,
but makes clear that a lawyer does not violate the Rule simply because
information was disclosed or accessed inadveriently or without authority.

Rule 4.4(b) of the ABA Model Rules of Professional Conduct (Respect for
Rights of Third Persons) currently provides that a “lawyer who receives a
document relating to the representation of the lawyer's client and knows or
reasonably should know that the document was inadvertently sent shall
promptly notify the sender.” The Commission is proposing to amend Rule
4.4(b) of the Model Rules and its Comment [2] fo miaké cléar r_that
electronically stored information, in addition to information existing in paper
fortn; cafi_trigger the notificafion requirements of Rule 4.4(b) if the lawyer

con,Jude,g_lbgt the _information_was inadvertently sent. Moreover, the
Commission is proposing to define the phrase ‘“ingdvertently sent’ in
Comment [2] to help lawyers understand when the notification obligations in

Rule 4.4(h} arise.

The screening of individual lawyers from access to certain information in a
firm must address not only documents, but also electronic information. For
this reason, the Commission is proposing to amend Comment. {9] of Rule 1.0
of the Model Rules of Professional Conduct (Termmology)_[gvrpake clear that,
when establishing_screens to prevent the sharing of infarmation withini & firm,
the _spreens %Qﬂld%pgyﬁnl_im_%bam of both tangible and elecfronic
information. The Commission is also proposing to amend the existing
definition of a "writing” in paragraph (n) of Model Rule 1.0 by replacing the
word “e-mail” with the phrase “electronic information.”
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» The Commission is proposing an amendment to Comment [6] of Rule 1.1 of
the Mode! Rules of Professional Conduct {Competence) to make clear that a
lawyer's duty of competence, which requires the lawyer to stay abreast of
.changes in the law and its practice, includes understanding relevant
technology’s benefits and risks. Comment [8] already implicitly encompasses
such an obligation, but it is importan{ o make this dUTy explicit-hecause

techriglogy s such an ™ irntegral "="and_yel. af fimes invisible — aspect of

[ M A

« The last sentence of Comment [4] of Rule 1.4 of the Model Rules of
Professional Conduct (Communication) instructs lawyers to respond promptly
to client telephone calls. The Commission proposes to update the Comment
so that it instructs lawyers to “promptly respond to or acknowledge client
communications.”

Approval by Submitting Entity.

The Commission approved this Resolution and Report at its April 12 -13, 2012
meeting.

Has this or a similar resolution been submitted to the House or Board previously?

No.

What existing Association policies are relevant to this resolution and how would
they be affected by its adoption?

The adoption of this Resolution would result in amendments to the ABA Model
Rules of Professional Conduct.

What urgency exists which requires action at this meeting of the House?

The ABA is the national leader in developing and interpreting standards of legal
ethics and professlonal regulation and has the responsibility to ensure that its
Model Rules of Professional Conduct and related policies keep pace with social
change and the evolution of law practice. The ABA's last “global” review of the
Model Rules and related policies concluded in 2002, with the adoption of the
recommendations of the ABA Commission on Evaluation of the Rules of
Professional Conduct (“Ethics 2000 Commission®) and the ABA Commission on
Multijurisdictional Practice ("MJP Commission™. The Commission on Ethics
20/20 was appointed in August 2009 to conduct the next overarching review of
these policies.

Technology and globalization are transforming the practice of law in ways the
profession could not anticipate in 2002, and are giving rise o a variety of new
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10.

ethics issues relating to technology and confidentiality. Resolution 105a, if
adopted, would enable the ABA to offer lawyers, clients, and judges the guidance
they need to address these increasingly important issues.

Status of Legislation. (If applicable)

N/A

Brief explanation regarding plans for implementation of the policy, if adopted by
the House of Delegates.

The Center for Professional Responsibility will publish any updates to the ABA
Model Rules of Professional Conduct and Comments. The Policy
Implementation Committee of the Center for Professional Responsibility has in
place the procedures and infrastructure to implement any policies proposed by
the Ethics 20/20 Commission that are adopted by the House of Delegates. The
Policy Implementation Committee and Ethics 20/20 Commission have been in
communication in anticipation of the implementation effort.  The Policy
Implementation Commiitee has been respensible for the successful
implementation of the recommendations of the ABA Ethics 2000 Commission,
the Commission on Multijurisdictional Practice and the Commission to Evaluate
the Model Code of Judicial Conduct.

Cost to the Association. (Both direct and indirect costs)

None.

Disclosure of Interest. (If applicable)

Referrals.

From the outset, the Ethics 20/20 Commission concluded that transparency,
broad outreach and frequent oppertunities for input into its work would be crucial.
Over the last three years the Commission routinely released for comment to all
ABA entities (including the Conference of Section and Division Delegates), state,
local, specialty and international bar associations, courts and the public a wide
range of documents, including issues papers, draft proposals, discussion drafts,
and draft informational reports. The Commission held eleven open meetings
where audience members participated; conducted numerous public hearings and
roundtables, domestically and abroad; created webinars and podcasts;, made
CLE presentations; and received and reviewed hundreds of written and oral
comments from the bar and the public. To date, the Commission has made more
than 100 presentations about its work, including presentations to the Conference
of Chief Justices, the ABA House of Delegates, the ABA Board of Governors, the
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National Conference of Bar Presidents, numerous ABA entities, as well as local,
state, and international bar associations.

All materials were posted on the Commission's website. The Commission
created and maintained a listserve for interested persons to keep them apprised
of the Commission’s activities. There are currently 725 people on that list.

The Commission’s process was collaborative. It created seven substantive
Working Groups with participants from relevant ABA and outside entities.
Included on these Working Groups were representatives of the ABA Standing
Committee on Ethics and Professional Responsibility, ABA Standing Committee
on Professional Discipline, ABA Standing Committee on Client Protection, ABA
Standing Committee on Delivery of Legal Services, ABA Section of International
Law, ABA Litigation Section, ABA Section of Legal Education and Admissions to
the Bar, ABA Section of Real Property, Trust and Estate Law, ABA Task Force
on International Trade in Legal Services, ABA General Practice, Solo and Small
Firm Division, ABA Young Lawyers Division, ABA Standing Committee on
Specialization, ABA Law Practice Management Section, and the National
Organization of Bar Counsel,

Contact Name and Address Information. (Prior to the meeting)

Ellyn S. Rosen

Regulation Counsel

ABA Center for Professional Responsibility
321 North Clark Street, 17" floor

Chicago, IL 60654-7598

Phone: 312/988-5311

Fax; 312/988-5491
Ellyn.Rosen@americanpar.org
www.americanbar.org

Contact Name and Address Information. (Who will present the report to the
House?)

Jamie S. Gorelick, Co-Chair Michael Traynor, Co-Chair
WilmerHale 3131 Eton Ave,

1875 Pennsylvania Ave., N.W, Berkeley, CA 94705
Washington, DC 20006 Ph; {510)658-8839

Ph: (202)663-6500 Fax: (510)658-5162

Fax: (202)663-6363 miraynor@traynorgroup.com

jamie.gorelick@wilmerhale.com
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EXECUTIVE SUMMARY

Summary of the Resolution(s)

Resolution 105a: Technology and Confidentiality

The Commission is proposing to amend Rule 1.6 of the Model Rules of
Professional Conduct (Confidentiality of Information) to make clear that a
lawyer has an ethical duty to take reasonable measures to protect a client’s
confidential information from inadvertent disclosure, unautherized disclosure,
and unauthorized access, regardless of the medium used. The Commission
concluded that technological change has so enhanced the importance of this
duty that it should be identified in the black letter and described in more detail
in Comment [16]. The proposal identifies various factors that fawyers need to
take into account when determining whether their precautions are reasonable,
but makes clear that a lawyer does not violate the Rule simply because
information was disclosed or accessed inadvertently or without authority.

Rule 4.4(b} of the ABA Model Rules of Professional Conduct (Respect for
Rights of Third Persons) currently provides that a “lawyer who receives a
document relating to the representation of the lawyer's client and knows or
reasonably should know that the document was inadvertently sent shall
promptly notify the sender.” The Commission is proposing to amend Rule
4.4(b} of the Model Rules and its Comment [2] to make clear that
electronically stored information, in addition to information existing in paper
form, can trigger the noftification requirements of Rule 4.4(b) if the lawyer
concludes that the information was inadvertently sent.  Moreover, the
Commission is proposing to define the phrase “inadvertently sent” in
Comment [2] to help lawyers understand when the notification obligations in
Rule 4.4(b) arise.

The screening of individual lawyers from access to certain information in a
firm must address not only documents, but also electronic information. For
this reason, the Commission is proposing to amend Comment [9] of Ruie 1.0
of the Model Rules of Professional Conduct (Terminology) to make clear that,
when establishing screens to prevent the sharing of information within a firm,
the screens should prevent the sharing of both tangible and electronic
information. The Commission is also proposing fo amend the existing
definition of a “writing” in paragraph (n) of Model Rule 1.0 by replacing the
waord “e-mail” with the phrase “electronic information.”

The Commission is proposing an amendment to Comment [8] of Rule 1.1 of

the Model Rules of Professional Conduct (Competence) to make clear that a
lawyer's duty of competence, which requires the lawyer to stay abreast of
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changes in the law and its practice, includes understanding relevant
technology’s benefits and risks. Comment [8] already implicitly encompasses
such an obligation, but it is important to make this duty explicit because

technology is such an integral — and yet, at times invisible — aspect of
contemporary law practice.

« The last sentence of Comment [4] of Rule 1.4 of the Model Rules of
Professional Conduct (Communication) instructs lawyers to respond promptly
to client telephone calls. The Commission proposes to update the Comment

so that it instructs lawyers to “promptly respond to or acknowledge client
communications.”

Summary of the Issue that the Resolution Addresses

The ABA’s last “global” review of the Mode! Rules of Professional Conduct and
related policies concluded in 2002, with the adoption of the recommendations of
the ABA Commission on Evaluation of the Rules of Professional Conduct (“Ethics
2000 Commission™t and the ABA Commission on Multijurisdictional Practice
(*MJP Commission”). As the national leader in developing and interpreting
standards of legal ethics and professional regulation, the ABA has the
responsibility to ensure that its Model Rules of Professional Conduct and related
policies keep pace with social change and the evolution of law practice. To this
end, in August 2009, then-ABA President Carolyn B. Lamm created the
Commission on Ethics 20/20 to study the ethical and regulatory implications of
globalization and technology on the legal profession and propose changes to
ABA policies.

Resolution 105a addresses the ethical issues associated with technology and
confidentiality of client information. Advances in technology have enabled
lawyers in all practice seftings to provide more efficient and effective legal
services. Some forms of technology, however, present certain risks, particularly
with regard to clients’ confidential information. Resolution 105a provides lawyers
with more guidance regarding their ethical obligations when using this technology
and updates the Model Rules of Professional Conduct to refiect the realities of a
digital age. Resolution 105a offers this guidance in a manner that is consistent
with the principles that then-ABA President Lamm directed the Commission to
follow; protecting the public; preserving the core professional values of the
American legal profession; and maintaining a strong, independent, and self-
regulated profession.

Please Explain How the Proposed Policy Position will address the issue

Resolution 105a updates the Model Rules of Professional Conduct to reflect a
lawyer's ethical duties in a digital age. For example, the black letter of Model
Rule 1.6(a) does not currently describe what, if any, ethical obligations lawyers
have to prevent unauthorized or inadvertent disclosure of, or unauthorized

13

186



105A

access fo, confidential client information. Rather, the Rule only instructs lawyers
not to “reveal’ that information. Thus, the black letter of the Rule does not offer
lawyers any guidance regarding their ethical obligations when using technology
(e.g., smart phones, lapiops, or other mobile devices) to store or transmit
confidential information. New paragraph (c) in Rule 1.6 of the Model Rules of
Professional Conduct (Confidentiality of Information) and new language in
Comment [16] will help lawyers understand their ethical duty to take reasonable
measures to protect a client’s confidential information. New Comment language
would identify various factors that lawyers need to take into account when
determining whether their precautions are reasonable but make clear that a
lawyer does not viclate the Rule simply because information was disclosed or
accessed inadvertently or without authority.

Resolution 105a also updates Model Rules 1.0 (Terminology), 1.1 (Competence),
1.4 (Communication), and 4.4 (Respect for Righis of Third Persons) so that
lawyers understand how technology is transforming their ethical obligations. For
example, the Commission’s proposal to amend the Comment to Model Rule 1.1
makes explicit that which has been long implicit in the Rules. Namely, the duty of
competence, which requires a lawyer to stay abreast of developments in the law
and its practice, encompasses staying abreast of the risks and benefits
associated with relevant technology (e.g., how technology used by a lawyer
impacts the duty to protect confidential client information).

4. Summary of Minority Views

The Commission is not aware of any organized or formal minority views or
opposition to Resolution 105a as of June 1, 2012,

As of June 1, 2012, the following entities have agreed fo co-sponsor Resolution
105a relating to Technology and Confidentiality: The ABA Standing Commiitee
on Client Protection, the ABA Standing Committee on Ethics and Professional
Responsibility, the ABA Standing Committee on Professionalism, the ABA
Standing Committee on Professional Discipline, the ABA 3tanding Committee an
Specialization, and the New York State Bar Association.

From the outset, the Commission on Ethics 20/20 implemented a process that
was transparent and open and that allowed for broad outreach and frequent
opportunities for feedback. Over the last three years, the Commission routinely
released for comment to all ABA entities (including the Conference of Section
and Division Delegates), state, local, specialty and international bar associations,
courts, regulatory authorities, and the public a wide range of documents,
including issues papers, draft proposals, discussion drafts, and draft
informational reports. The Commission held eleven open meetings where
audience members participated, conducted numerous public hearings and
roundtables, domestically and abroad; presented webinars and podcasis; made
CLE presentations; received and reviewed more than 350 written and oral
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commenis from the bar, the judiciary, and the public. To date, the Commission
has made more than 100 presentations about its work, including presentations to
the Conference of Chief Justices, the ABA House of Delegates, the National
Conference of Bar Presidents, numerous ABA entities, as well as local, state,
and international bar asscciations. All materials, including aill comments
received, have been posted on the Commission’s website (click here). Moreover,
the Commission created and maintained a listserve for interested persons to

keep them apprised of the Commission’s activities. Currently there are 725
participants on the list.

Further, as noted in the General Information Form accompanying this Resolution,
the Commission's process was collaborative. It created seven substantive
Working Groups with participants from relevant ABA and outside entities.

The Commission is grateful for and took seriously all submissions. The
Commission routinely extended deadlines to ensure that the feedback was as
complete as possible and that no one was precluded from providing input. The
Commission reviewed this input, as well as the written and oral testimony
received at public hearings, and made numerous changes in light of this
feedback,

Throughout the last three years, the Commission received many supportive
submissions as well as submissions that offered constructive comments or raised
legitimate concerns. The Commission made every effort to resolve constructive
concerns raised, and in many instances made changes based upon them. The
Commission’s final proposals were shaped by those who pariicipated: in this
feedback process.
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AMERICAN BAR ASSOCIATION

COMMISSION ON ETHICS 20/20
STANDING COMMITTEE ON CLIENT PROTECTION
STANDING COMMITTEE ON ETHICS AND PROFESSIONAL RESPONSIBILITY
STANDING COMMITTEE ON PROFESSIONAL DISCIPLINE
STANDING COMMITTEE ON PROFESSIONALISM
STANDING COMMITTEE ON SPECIALIZATION
NEW YORK STATE BAR ASSOCIATION

REPORT TO THE HOUSE OF DELEGATES

RESOLUTION

RESOLVED, That the American Bar Association amends the ABA Model Rules of Professional
Conduct dated August 2012, to provide guidance regarding lawyers’ use of technology and
confidentiality as follows (insertions underlined, deletions struek-thretigh):

(a) the black letter and Comments to Model Rule 1.0 {Terminology);

(b) the Comments to Model Rule 1.1 (Competence);

(c) the Comments to Model Rule 1.4 (Communication);

(d) the black letter and Comments to Model Rule 1.6 (Confidentiality of Information); and
(e) the black letter and Comments to Model Rule 4.4 (Respect for Rights of Third Parties).

Rule 1.0 Terminology

(a) *“Beliel”” or “‘believes’” denotes that the person involved actually supposed the
fact in question to be true, A person’s belief may be inferred from circumstances.

(b) ““Confirmed in writing,”” when used in reference to the informed consent of a
person, denotes informed consent that is given in writing by the person or a writing that a
lawyer promptly transmits to the person confirming an oral informed consent. See
paragraph (¢) for the definition of “‘informed consent.”” If it is not feasible to obtain or
transmit the writing at the time the person gives informed consent, then the lawyer musi
obtain or transmit it within a reasonable time thereafter. '

(¢) “Firm” or “law firm’® denotes a lawyer or lawyers in a law partnership,
professional corporation, sole proprietorship or other association authorized to practice
law; or lawyers employed in a legal services organization or the legal department of a
corporation or other organization.

(d) “Fraud’” or *“fraudulent’’ denotes conduct that is fraudulent under the
substantive or procedural law of the applicable jurisdiction and has a purpose to deceive,
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{e) ‘“Informed consent’’ denotes the agreement by a person to a proposed course of
conduct after the lawyer has communicated adequate information and explanation about
the material risks of and reasonably available alternatives to the proposed course of
conduct,

() “Knowingly,” ‘““known,” or “knows’’ denotes actual knowledge of the fact in
question. A person’s knowledge may be inferred from circumstances.

{g) *Partner’’ denotes a member of a partnership, a sharcholder in a law firm
organized as a professional corporation, or a member of an association authorized to
practice law,

(h) ‘““Reasonable’® or ‘‘reasonably’’ when used in relation to conduct by a lawyer
denotes the conduct of a reasonably prudent and competent lawyer.

(i) ““Reasonable belief”’ or ‘‘reasonably believes’’ when used in reference to a
lawyer denotes that the lawyer believes the matter in question and that the circumstances
are such that the belief is reasonable.

(j) ““Reasonably should know’’ when used in reference to a lawyer denotes that a
lawyer of reasonable prudence and competence would ascertain the matter in question,

(k) “‘Screened’’ denotes the isolation of a lawyer from any participation in a matter
through the timely imposition of procedures within a firm that are reasonably adequate
under the cirenmstances to protect information that the isolated lawyer is obligated to
protect under these Rules or other law.

() “‘Substantial’’ when used in reference to degree or extent denotes a material
matter of clear and weighty importance.

(m) ““Tribunal” denotes a court, an arbitrator in a binding arbitration proceeding
or a legislative body, administrative agency or other body acting in an adjudicative
eapacity, A legislative body, administrative agency or other body acts in an adjudicative
capacity when a neutral official, after the presentation of evidence or legal argument by a
party or parties, will render a binding legal judgment directly affecting a party’s interests
in a particular matter,

(n) “Writing”” or ‘“written’’ denotes a tangible or electronic record of a
communication or representation, including handwriting, typewriting, printing,
photostating, photography, audio or videorecording, and . esmail electronic
communications, A ‘‘signed” writing includes an electronic sound, symbol or process
attached to or logieally associated with a writing and executed or adopted by a person with
the intent to sign the writing,

Comment
Sereened

[9] The purpose of screening is to assure the affected parties that confidential information
known by the personally disqualified lawyer remains protected. The personally disqualified
lawyer should acknowledge the obligation not to communicate with any of the other lawyers in
the firm with respect to the matter. Similarly, other lawyers in the firm who are working on the
matter should be informed that the screening is in place and that they may not communicate with
the personally disqualified Jlawyer with respect to the matter. Additional screening measures that
are appropriate for the particular matter will depend on the circumstances. To implement,
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reinforce and remind all affected lawyers of the presence of the screening, it may be appropriate
for the firm to undertake such procedures as a written undertaking by the screened lawyer to
avoid any communication with other firm personnel and any contact with any firm files or other
materials information, including_information in electronic form, relating to the matter, written
notice and instructions to all other firm personnel forbidding any communication with the
screened lawyer relating to the matter, denial of access by the screened Jawyer to firm files or
other materials information, including information in electronic form, relating to the matter, and
periodic reminders of the screen to the screened lawyer and all other firm personnel.

e

Rule 1.1 Competence

A lawyer shall provide competent representation to a client. Competent representation
requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for
the representation,

Comment

Maintaining Competence
[6] To maintain the requisite knowledge and skill, a lawyer should keep abreast of
changes in the law and its practice, including the benefits and risks associated with relevant

technology, engage in continuing study and education and comply with all continuing legal
education requirements to which the lawyer is subject.

Rule 1.4 Communication

(a) A lawyer shall;
(1) promptly inform the client of any decision or circumstance with respect to
which the client's informed consent, as defined in Rule 1.0(e), is required by these Rules;
(2) reasonably consult with the client about the means by which the client's
objectives are to be aceomplished;
(3) keep the client reasonably informed about the status of the matter;
(4) promptly comply with reasomable requests for information; and
(5) consult with the clicnt about any relevant limitation on the lawyer's
conduct when the lawyer knows that the client expects assistance mot permitted by the
Rules of Professional Conduet or other law.
(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the
¢lient to make informed decisions regarding the representation,

Comment

Communicating with Client

[4] A lawyer's regular communication with clients will minimize the occasions on which
a client will need to request information concerning the representation. When a client makes a
reasonable request for information, however, paragraph (a)(4) requires prompt compliance with
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the request, or if a prompt response is not feasible, that the lawyer, or a member of the lawyer's
staff‘ acknowlcdge 1ccelpt of the request and adwse the client when a response may be expected.
@ nowledged: A lawyer should promptly

respond to or acknow]ed;zc cllent communications.

Rule 1.6 Confidentiality of Information

{a) A lawyer shall not reveal information relating to the representation of a client
unless the client gives informed consent, the disclosure is impliedly authorized in order to
carry ouf the representation or the disclosure is permitted by paragraph (b).

(b) A lawyer may reveal information relating (o the representation of a client to the
cxtent the lawyer reasonably believes necessary:

(1) to prevent reasonably certain death or substantial bodily harm;

(2) to prevent the client from committing a crime or fraud that is reasonably
certain to result in substantial injury to the financial interests or property of
another and in furtherance of which the client has used or is using the lawyer’s
services;

(3) to prevent, mitigate or rectify substantial injury to the financial inferests
or property of another that is reasonably certain fo result or has resulted from the
client’s commission of a crime or fraud in furtherance of which the client has used
the lawyer’s services;

(4) to secure legal advice about the lawyer’s compliance with these Rules;

(5) to establish a claim or defense on behalf of the lawyer in a controversy
between the lawyer and the client, to establish a defense to a eriminal charge or eivil
claim against the lawyer based upon conduct in which the client was involved, or to
respond to allegations in any proceeding concerning the lawyer’s representation of
the client; or

(6) to comply with other law or a court order.

(¢) A lawver shall make reasonable cfforfs to_prevent the inadvertent or
unauthorized disclosure of, or unauthorized access to, information relating to the
representation of a client,

Commen§

Acting Competently to Preserve Confidentiality

[16] Paragraph (c) requires a A lawyer trust to act competently to safeguard information
relating to the representation of a client against unauthorized access by third parties and against
inadvertent or unauthorized disclosure by the lawyer or other persons or entities who are
participating in the representation of the client or who are subject to the lawyer’s supervision,
See Rules 1.1, 5.1 and 5.3, The unauthorized access to, or the inadvertent or unauthorized
disclosure of, conﬁdentlal information does_not constitute a violation of paragraph (¢)_if the
lawver has made reasonable efforts to prevent the access or disclosure, Factors to be considered
in determining the reasonableness of the lawyer’s efforts include, but are not limited to, the
sensitivity of _the information, the likelihood of disclosure_ if additional safeguards are not
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cmployed, the cost of emploving additional safepuards, the difficulty of implementing the
safeguards, and the extent to which the safeguards adversely affect the lawver’s ability o
represent clients {e.g., by making a device or important piece of sofiware excessively difficult to
use). A client may require the lawyer to implement special security measures not required by this
Rule or may give informed consent to forgo security measures that would otherwise be required
by this Rule. Whether a lawyer may be required to take additional steps to safeguard a client’s
information in order to comply with other law, such as state and federal laws that govern data
privagy or that impose notification requirements upon the loss of, or unauthorized access to,
electronic information, is beyvond the scope of these Rules. For a lawyer’s duties when sharing
information with nonlawyers outside the lawyer’s own firm, see Rule 5.3, Comments [3]-[4].

[17] When transmitting a communication that includes information relating to the
representation of a client, the lawyer must take reasonable precautions to prevent the information
from coming into the hands of unintended recipients. This duty, however, does not require that
the lawyer use special security measures if the method of communication affords a reasonable
expectation of privacy. Special circumstances, however, may warrant special precautions.
Factors to be considered in determining the reasonableness of the lawyer’s expectation of
confidentiality include the sensitivity of the information and the extent to which the privacy of
the communication is protected by law or by a confidentiality agreement. A client may require
the lawyer to implement special security measures not required by this Rule or may give
informed consent to the use of a means of communication that would otherwise be prohibited by
this Rule. Whether a lawyer may be required o take additional steps in order to comply with
other law. such as state and federal laws that govern data privacy, is beyond the scope of these
Rules,

nes

Rule 4.4 Respect for Rights of Third Persons

(a) In representing a client, a lawyer shall not use means that have no subsiantial
purpose other than to embarrass, delay, or burden a third person, or use methods of
obtaining evidence that violate the legal rights of such a person.

(b) A lawyer who receives a document or electronically stored information relating
to the representation of the lawyer’s client and knows or reasonably should know that the
document or electronically stored information was inadvertently sent shall promptly notify
the sender,

Comment

[2] Paragraph (b) recognizes that lawyers sometimes receive a documents or
electronically stored information that swere was mistakenly sent or produced by opposing parties
or their lawyers. A document or electronically stored information is inadvertently sent when it is
accidentally transmitied, such as when an email or letter is misaddressed or a document or
electronically stored information is acecidentally included with information that was intentionally
transmitted. If a lawyer knows or reasonably should know that such a document or electronically
stored information was sent inadvertently, then this Rule requires the lawyer to promptly notily
the sender in order to permit that person to (ake protective measures. Whether the lawyer is
required to take additional steps, such as returning the document or ¢lectronically stored
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information eriginal-decument, is a matter of law beyond the scope of these Rules, as is the
question of whether the privileged status of a document or glectronically stored information has
been waived. Similarly, this Rule does not address the legal duties of a lawyer who receives a
document or electronically stored information that the lawyer knows or reasonably should know
may have been wrengfully inappropriately obtained by the sending person. For purposes of this
Rule, “‘document or electronically stored information’” includes, in addition to paper documents,

email ang other forms of electronically stored information, including embedded data (commonly
referred to as “metadata’™), that is ematl-er—other-eleetronie—medes—oftransmissien subject to
being read or put into readable form. Metadata in electronic documents creates an obligation
under this Rule only if the receiving lawyer knows or reasonably should know that the metadata
was inadvertently sent to the receiving lawyer.

[3] Some lawyers may choose to return a document or electronically stored information
unread, for example, when the lawyer learns before receiving it the-deeument that it was
inadvertently sent te-the-wrong-address, Where a lawyer is not required by applicable law to do
so, the decision to voluntarily return such a document or_electronically stored information is a
matter of professional judgment ordinarily reserved to the lawyer. Sce Rules 1.2 and 1.4,
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Introduction

Advances in technology have enabled lawyers in all practice settings to provide more
efficient and effective legal services. Some forms of technology, however, present certain risks,
particularly with regard to ¢lients’ confidential information, One of the objectives of the ABA
Commission on Ethics 20/20 has been to develop guidance for lawyers regarding their ethical
obligations to protect this information when using technology, and to update the Model Rules of
Professional Conduct to reflect the realities of a digital age.

The Commission’s recommendations in this area take two forms, First, the Commission
has asked the ABA Center for Professional Responsibility to work with relevant entities within
the Association to create a centralized user-friendly website with continuously updated and
detailed information abeut confidentiality-related ethics issues arising from lawyers’ use of
technology, including information about the latest data security standards. The Commission
concluded that this web-based resource is critical given that rule-based guidance and ethics
opinions are insufficiently nimble to address the constantly changing nature of technology and
the regularly evolving security risks associated with that technology. The ABA's Legal
Technology Resource Center and Law Practice Management Section’s eLawyering Task Foree
have developed excellent technology-related resources, but those resources exist in different
places on the ABA website. The Commission found that lawyers are seeking a website that
serves as a centralized and continuously updated resource on these issues,

The Commission believes that the information contained on this website should be
presented in such a way that lawyers who may not have extensive knowledge about technology
and associated ethics issues can ecasily undersiand the information, For example, this resource
should identify the key issues that lawyers should consider when using technology in their
practices, such as the administrative, technical, and physical safeguards that should be employed.
The resource should also highlight additional cutting-edge and more sophisticated topics. The
website also should include regularly updated information about security standards, including the
identification of standards-setling organizations, so that lawyers can more easily determine
whether the technology that they employ is compliant with those standards.

Second, the Commission is proposing to amend several Model Rules of Professional
Conduct and their Comments, Unlike the proposed website, which can be regularly updated in
light of new technology and changing security concerns, the Rule and Comment-based proposals
necessarily offer more general guidance and do not offer advice regarding the use of any
particular type of technology.

The Commission identified six areas that would benefit from this guidance.  First, the
Commission concluded that technology has raised new issues for law firms that employ screens
pursuant o Model Rules 1.10, 1,11, 1,12, and 1.18, The Commission determined that it is
important to make clear that a screen must necessarily include protections against the sharing of
both tangible as well as electronic information, Thus, the Commission is proposing an
amendment to address this point in Comment [9] of Model Rule 1.0 (Terminology), which
concerns the definition of a screen under Model Rule 1.0(k).

1
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Second, the Commission determined that the definition of a “writing” in Mode!l Rule
£.0(n) does not reflect the full range of ways in which lawyers use technology to memorialize an
understanding, Thus, the Commission is recommending that the word “e-mail” be replaced by
“electronic communications.”

Third, the Commission concluded that competent lawyers must have some awareness of
basic features of technology. To make this point, the Commission is recommending an
amendment to Comment [6] of Model Rule 1,1 (Competence) that would emphasize that, in
order to stay abreast of changes in the law and its practice, lawyers need to have a basic
understanding of the benefits and risks of relevant technology,

Fourth, the Commission is proposing a change to the last sentence of Comment [4] to
Model Rule 1.4, which currently says that, “[c]lient telephone calls should be promptly returned
or acknowledged.” The Commissicn proposes to replace that admonition with the following
language: “A lawyer should promptly respond to or acknowledge client communications.”
Although not related to a lawyer’s confidentiality obligations, the Commission nevertheless
concluded that this language more accurately describes a lawyer’s obligations in light of the
increasing number of ways in which clients use technology to communicate with lawyers, such
as by email,

Fifth, the Commission is proposing to add a new paragraph to Model Rule 1.6
(Confidentiality of Information). Proposed new Model Rule 1.6(c) would make clear that a
lawyer has an ethical duty to take reasonable measures to protect a client’s confidential
information from inadvertent or unauthorized disclosures as well as from unauthorized access,
This duty is already described in several existing Comments, but the Commission concluded
that, in light of the pervasive use of technology to store and transmit confidential client
information, this existing obligation should be stated explicitly in the black letter of Model Rule
1,6, The Commission also concluded that the Comments should be amended to offer lawyers
more guidance about how to comply with this obligation.

Finally, the Commission is proposing new language (o clarify the scope of Model Rule
4.4(b), which concerns a lawyer’s obligations upon receiving inadvertently sent confidential
information. The current provision describes the receipt of “documents” containing such
information, but confidential information can also take the form of electronically stored
information. Thus, the Commission is proposing to amend Rule 4.4(b) to make clear that the
Rule governs both paper documents as well as electronically stored information. Moreover, the
Commission is proposing to define the phrase “inadvertently sent” in Comment [2] to give
Jawyers more guidance as to when notification requirement of Model Rule 4.4(b) is triggered.

The Commission concluded that these amendments are necessary to make lawyers more
aware of their confidentiality-related obligations when taking advantage of technology’s many
benefits. The proposals also update the language of the Model Rules to ensure that they reflect
the realities of 21* century law practice. These proposals are set out in the Resolutions that
accompany this Report and are described in more detail below.
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I. Model Rule 1.0(k) (Terminology; Screening)

Model Rule 1.0 is the Terminology Section of the Model Rules. Mode! Role 1.0(k)
describes the procedures for an effective screen to avoid the imputation of a conflict of interest
under Model Rules 1,10, 1.11, 1.12, and 1.18. Comment [9] elaborates on this definition and
notes that one important feature of a screen is to limit the screened lawyer’s access to any
information that relates to the matter giving rise to the conflict,

Advances in technology have made client information more accessible to the whole firm,
so the process of limiting access to this information should require more than placing relevant
physical documents in an inaccessible location; it should require appropriate treatment of
electronic information as well. Although this requirement is arguably encompassed within the
existing version of Rule 1,0(k) and Comment [9], the Commission concluded and heard that
greater clarity and specificity is needed. To that end, the Commission is proposing that
Comment [9] explicitly nole that, when a screen is put in place, it should apply to information
that is in electronic, as well as tangible, form.,

1. Model Rule 1.0(n) (Terminology; Writing)

The word “writing” is another defined term that should be updated in light of changes in
technology, Currently, Model Rule 1.0(n) defines *“writing” or “written” as “a tangible or
electronic record of a communication or representation, including handwriting, typewriting,
printing, photostating, photography, audic or videorecording and e-mail.”  The Cominission
concluded that this definition is not sufficiently expansive given the wide range of methods that
lawyers now use {or are likely to use in the near future) when memorializing an agreement, such
as wrilten consents to conflicts of interest, The Commission, therefore, proposes to replace the
word “e~mail” with “electronic communications,”

II. Model Rule 1,1 (Competence)

Model Rule 1.1 requires a lawyer to provide competent representation, and Comment [6]
specifies that, to remain competent, lawyers need to “keep abreast of changes in the law and its
practice.” The Commission concluded that, in order to keep abreast of changes in law practice in
a digital age, lawyers necessarily need to understand basic features of relevant technology and
that this aspect of competence should be expressed in the Comment. For example, a lawyer
would have difficulty providing competent legal services in today’s environment without
knowing how to use email or create an electronic document.

Comment [6] already encompasses an obligation to remain aware of changes in
technology that affect law practice, but the Commission concluded that making this explicit, by
addition of the phrase “including the benefits and risks associated with relevant technology,”
would offer greater clarity in this area and emphasize the importance of technology to modern
law practice, The proposed amendment, which appears in a Comment, does not impose any new
obligations on lawyers, Rather, the amendment is intended to serve as a reminder to lawyers that
they should remain aware of technology, including the benefits and risks associated with it, as
part of a lawyer’s general ethical duty to remain competent.
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1V. Model Rule 1.4 (Communication)

Model Rule 1.4 describes a lawyer’s duty to communicate with clients, and the last
sentence of Comment [4] to Model Rule 1.4 currently instructs lawyers that “[c]lient telephone
calls should be promptly returned or acknowledged.” Clients, however, now communicate with
lawyers in an increasing number of ways, including by email and other forms of electronic
communication, and a lawyer’s obligation to respond should exist regardless of the medium that
is used. Accordingly, the Commission proposes to replace the last sentence of Comment [4]
with the following language: “A lawyer should promptly respond to or acknowledge client
communications.” The Commission concluded that this language more accurately describes a
lawyer’s obligations in light of changes in technology and evolving methods of communication,

V. Model Rule 1.6 (Duty of Confidentiality)

Currently, Model Rule 1.6(a) states that a lawyer has a duty not to reveal a client’s
confidential information, except for the circumstances described in Model Rule 1.6(b). The
Rule, however, does not indicate what ethical obligations lawyers have to prevent such a
revelation, Although this obligation is deseribed in Comments [16] and [17], the Commission
concluded that technology has made this duty sufficiently important that it should be elevated to
black lctter status in the form of the proposed Model Rule 1.6(¢).

The idea of explaining a lawyer’s duty to safeguard information within the black letter of
the Rule is not new. The proposed Model Rule 1.6(c) builds on a similar provision in New York,
which itself has its roots in DR 4-101(D) of the old Model Code of Professional Responsibility.
DR 4-101(D) had provided as follows:

(D) A lawyer shall exercise reasonable care to prevent his employees, associates, and
others whose services are utilized by him from disclosing or using confidences or secrets
of a client, except that a lawyer may reveal the information allowed by DR 4-101(C)
through an employee.

The Commission concluded thai a similar provision should appear in Model Rule 1.6 given the
various confidentiality concerns associated with electronically stored information.

The proposal identifies three types of problems that can lead to the unintended disclosure
of confidential information. First, information can be inadvertently disclosed, such as when an
email is sent to the wrong person. Second, information can be accessed without authority, such
as when a third party “hacks” into a law firm’s network or a lawyer’s email account. Third,
information can be disclosed when employees or other personnel release it without authority,
such as when an employee posts confidential information on the Internet, Rule 1,6(c) is iniended
to make clear that lawyers have an ethical obligation to make reasonable efforts to prevent these
types of disclosures, such as by using reasonably available administrative, technical, and
physical safeguards,

To be clear, paragraph (¢) does not mean that a lawyer engages in professional
misconduct any time a client’s confidences are subject to unauthorized access or disclosed
inadvertently or without authority. A sentence in Comment [16] makes this point explicitly. The
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reality is that disclosures can occur even if lawyers take all reasonable precautions, The
Commission, however, believes that it is important to state in the black letter of Model Rule 1.6
that lawyers have a duty to take reasonable precautions, even if those precautions will not
guarantee the protection of confidential information under all circumstances.

The Commission examined the possibility of offering more detailed guidance about the
measures that lawyers should employ. The Commission concluded, however, that technology is
changing too rapidly to offer such guidance and that the particular measures lawyers should use
will necessarily change as technology evolves and as new risks emerge and new security
procedures become available. Nevertheless, the Commission is proposing new language to
Comment [16] to identify several factors that lawyers should consider when determining whether
their efforts are reasonable, including the sensitivity of the information, the likelihood of
disclosure if additional safeguards are not employed, the cost of employing additional
safeguards, the difficulty of implementing the safeguards, and the extent to which the safeguards
adversely affect the lawyer’s ubility to represent clients (e.g., by making a device or important
piece of software excessively difficult to use). Moreover, as explained above, the Commission
has recommended that the ABA create a centralized website that contains continuously updated
and detailed information about data security.

In addition to setting out the factors that lawyers need to consider when securing their
clients’ confidences, the proposed Comment language recognizes that some clients might require
the lawyer to implement special security measures not required by the Rule or may give
informed consent to the use of security measures that would otherwise be prohibited by the Rule.
A nearly identical observation appears in Comment [17] in the context of security measures that
lawyers might have to employ when {ransmitting confidential information. The Commission
concluded that a similar thought should be expressed in the context of Comment [16], which
pertains to the storage of such information,

Finally, the Commission’s research revealed that there has been a dramatic growth in
federal, state, and international laws and regulations relating to data privacy. The Commission
found that this body of law increasingly applies to lawyers and law firms and that lawyers need
(o be aware of these additional obligations. Thus, the Commission is proposing to add a sentence
to the end of Comment [16] and Comment [17] that would remind lawyers that other laws and
regulations impose confidentiality-related obligations beyond those that are identified in the
Model Rules of Professional Conduct. Other Comments in the Model Rules instruct lawyers (o
consult law outside of the ethics rules, and the Commission concluded that a lawyer’s duty of
confidentiality is another area where other legal obligations have become sufficiently important
and common that lawyer should be expressly reminded to consider those obligations, both when
storing confidential information (Comment [16]) and when transmitting it (Comment [17]).

VI, Model Rule 4.4 {Respect for Rights of Third Persons)

Technology has increased the risk that confidential information will be inadvertently
disclosed, and Mode! Rule 4.4(b) addresses one particular ethics issue associated with this risk.
Namely, it provides that, if lawyers receive documents that they know or reasonably should
know were inadvertently sent to them, they must notify the sender,
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The Commission concluded that the word “document” is inadequate to express the
various kinds of information that can be inadvertently sent in a digital age. For example,
confidential information can now be disclosed in emails, flash drives, and data embedded in
electronic documents (i.e., metadata). To make clear that the Rule applies to those situations, the
Commission s proposing that the word “document” be replaced with a phrase that is commonly
used in the context of discovery — “document or electronically stored information.”

In addition to clarifying that Rule 4.4(b) extends to various forms of eclectronic
information, the last sentence of Comment [2] addresses the issue of metadata. The Comment
states that the receipt of metadata (i.e., data embedded in electronic information, such as the date
an electronic document was created) triggers the notification duties of the Rule, but only when
the receiving lawyer knows or has reason to believe that the metadata was inadvertently sent.

The new language about metadata does not resolve a more controversial question:
whether a lawyer should be permitted to look at metadata in the absence of consent or court
authority to do so. Several ethics opinions, including ABA Formal Opinion 06-442, have
concluded that Rule 4.4 does nol prohibit a lawyer from reviewing metadata under those
circumstances,’ but other ethics opinions have reached the opposite conclusion and have said
that lawyers should typically not be permitted to look at an opposing party’s metadata in the
absence of consent or a coutt order.” The Commission’s proposal does not resolve this issue, but
merely recognizes that lawyers will, in fact, be permitted to look at metadata, at least under
certain circumstances (e.g., with the opponent’s or a court’s permission). The Commission’s
proposal makes clear that, under those circumstances, if a lawyer uncovers metadata that the
lawyer knows the sending lawyer did not intend to include, Model Rule 4.4(b)’s notification
requirement is triggered,

The Commission is also proposing to define the phrase “inadvertently sent,” The phrase
is ambiguous and potentially misleading, because, for example, it could be read to exclude
information that is intentionally sent, but to the wrong person. To ensure that the purpose of the
Model Rule is clear, the Commission proposes to add the following sentence: “A document or
electronically stored information is inadvertently sent when it is accidentally transmitted, such as
when an email or letter is misaddressed or a document or electronically stored information is
accidentally included with information that was intentionally transmitted.”

VII, Conclusion

Technology can increase the quality of legal services, reduce the cost of legal services (o
existing clients, and enable lawyers to represent clients who might not otherwise have been able
to afford those services. Lawyers, however, need to understand that technology can pose certain
risks to clients’ confidential information and that reasonable safeguards are ethically required,

L ABA Camm. on Ethics & Prof’t Responsibility, Formal Op. 06-442 (2006); Md. St. Bar Ass’n. Comm. on Ethics,
Docket No. 2007-09 (2007); Vt. State Bar Ass’n Ethics Comm, Ethics Op. 01 (2009).

? See, e.g., Ala. St. Bar Office of Gen. Counsel, Formal Op. 02 (2007); State Bar of Ariz. Ethics Comm., Ethies Cp.
03 (2007); Fla, Statc Bar Prof’l Ethics Comm., Formal Op, 02 (2006); Me. Bd. of Overseers of the Bar Prof’| Ethics
Comm’n, Ethics Qp. 196 (2007); N.H. Bar Ass'n. Ethies Comm,, Advisory Op. 4 (2008-2009); N.Y. State Bar
Ass’n Comm. on Prof’l Ethics, Ethics Op. 749 at *3 (2001); NYCLA Comm. on Prof'l Ethics, Ethics Op. 738
(2008).
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The Commission’s proposals are designed to help lawyers understand these risks so that they can
take appropriate and reasonable measures when taking advantage of technology’s many benefits,
The proposals also update the language of the Model Rules so that it reflects the way that law is
practiced in the 21* century. Accordingly, the Commission respectfully requests that the House
of Delegates adopt the proposed amendments set forth in the accompanying Resolutions.

Respectfully submitied,

Jamie 8. Gorelick and Michael Traynor, Co~Chairs
ABA Commission on BEthics 20/20

August 2012
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AMERICAN BAR ASSOCIATION

COMMISSION ON ETHICS 20/20
STANDING COMMITTEE ON CLIENT PROTECTION
STANDING COMMITTEE ON ETHICS AND PROFESSIONAL RESPONSIBILITY
STANDING COMMITTEE ON PROFESSIONAL DISCIPLINE
STANDING COMMITTEE ON PROFESSIONALISM
STANDING COMMITTEE ON SPECIALIZATION
NEW YORK STATE BAR ASSOCIATION
GENERAL PRACTICE, SOLO AND SMALL FIRM DIVISION
LOS ANGELES COUNTY BAR ASSOCIATION
SECTION OF INTERNATIONAL LAW
YOUNG LAWYERS DIVISION
NEW YORK COUNTY LAWYERS’ ASSOCIATION
SECTION OF BUSINESS LAW

REPORT TO THE HOUSE OF DELEGATES
RESOLUTION

RESOLVED, That the American Bar Association amends the ABA Model Rules of Professional
Conduct dated August 2012, to provide guidance regarding lawyers’ use of technology and clicnt
development as follows (insertions undetlined, deletions struek-throngh):

(2) the black letter and Comments to Model Rule 1.18 (Duties to Prospective Client);

(b) the Comments to Model Rule 7.1 (Communications Concerning a Lawyer’s Services);

(¢) the Comments to Model Rule 7.2 (Advertising);

(d) the title, black letter, and Comments to Model Rule 7.3 (Direct Contact with Prospective
Clients); and

(e) the Comments to Model Rule 5.5 (Unauthorized Practice of Law; Multijurisdictional Practice
of Law).

Rule 1.18: Duties to Prospective Client

(a) A person who diseusses consults with a lawyer about the possibility of forming a
client-lawyer relationship with respect to a matter is a prospective client.

(b) Even when no client-lawyer relationship ensues, a lawyer who has had
diseussions-with learned information from a prospective client shall not use or reveal that
information learned-in-the-consultation, except as Rule 1.9 would permit with respect to
information of a former client.

(¢) A lawyer subject to paragraph (b) shall not represent a client with interests

materially adverse to those of a prospective client in the same or a substantially related -

matter if the lawyer received information from the prospective client that could be
significantly harmful to that person in the matter, except as provided in paragraph (d), If a
lawyer is disqualified from representation under this paragraph, no lawyer in a firm with
which that lawyer is associated may knowingly undertake or continue representation in
such a matter, except as provided in paragraph (d).
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(d) When the lawyer has received disqualifying information as defined in pa:agl aph
(c), representation is permissible if:
(1) both the affected client and the prospective client have given informed
consent, confirmed in writing, or:

(2) the lawyer who reccived the information took reasonable measures to
avoid exposure to more disqualifying information than was reasonably necessary to
determine whether to represent the prospective client; and

(i) the disqualified lawyer is timely screened from any participation in
the matter and is apportioned no part of the fee therefrom; and

(if) written notice is promptly given to the prospective client.

Comment

[1] Prospective clients, like clients, may disclose information to a lawyer, place
documents or other property in the lawyer’s custody, or rely on the lawyel s advice. A lawyer's
diseussiens consultations with a prospective client usually are limited in time and depth and
leave both the prospective client and the lawyer free (and sometimes required) to proceed no

further. Hence, prospective clients should receive some but not all of the protection afforded
clients.

[2]  Net—all-perso; ‘ infor ; t
protection-under—this-Rule—A person becomes a prospective client by consulting with a lawyer
aboyt the possibility of forming a client-lawyer relationship with respect to a maiter, Whether
communications, including written, oral, or elecironic communications, constitule a consultation
depends on the circumstances. For example, a consultation is likely to have occurred if a lawver.
either in person or through the lawyer’s advertising in any medium, specifically requests or
invites _the submission of information about a potential representation without clear and
reasonably understandable warnings and cautionary statements that limit the lawver's
obligations, and a person provides information in responge, See also Comment [4]. In contrast, a
consultation_does not occur if a person provides information to a lawver in response to
advertising that merely describes the lawver’s education, experience. areas of practice. and
contact information, or provides legal information of general interest, A—wperson—whe
commuiteates Such a person communicates information unilaterally to a lawyer, without any
reasonable expectation that the lawyer is willing to discuss the possibility of forming a client-
lawyer relationship, and is thus not a "prospective client,” within-the-meaning-of paragraph-(a):
Mmeover a person who communicates with a lawyer for the purpose of disqualifying the lawyer
is not a “prospective client.”

[4] In order to avoid acquiring disqualifying information from a prospective client, a
lawyer considering whether or not to undertake a new maiter should limit the-initial-interview the
initial consultation to only such information as reasonably appears necessary for that purpose.
Where the information indicates that a conflict of interest or other reason for non-representation
exists, the lawyer should so inform the prospective client or decline the representation, If the
prospective client wishes fo retain the lawyer, and if consent is possible under Rule 1.7, then

consent from all affected present or former clients must be obtained before accepting the
representation.
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[5] A lawyer may condition eenversations a consultation with a prospective client on the
person’s informed consent that no information disclosed during the consultation will prohibit the
lawyer from representing a different client in the matter. See Rule 1.0(e) for the definition of
informed consent. If the agreement expressly so provides, the prospective client may also
consent to the lawyer’s subsequent use of information received from the prospective client.

Rule 7.1 Communications Concerning a Lawyer’s Services

A lawyer shall not make a false or misleading communication about the lawyer or the
lawyer's services. A communication is false or misleading if it contains a material
misrepresentation of fact or law, or omits a fact necessary to make the statement
considered as a whole not materially misleading,

COMMENT

[3] An advertisement that truthfolly reports a lawyet's achievements on behalf of clients
or former clients may be misleading if presented so as to lead a reasonable person to form an
unjustified expectation that the same results could be obtained for other clients in similar matters
without reference to the specific factual and legal circumstances of each client's case. Similarly,
an unsubstantiated comparison of the lawyer's services or fees with the services or fees of other
lawyers may be misleading if presented with such specificity as would lead a reasonable person
to conclude that the comparison can be substantiated. The inclusion of an appropriate disclaimer
or qualifying language may preclude a finding that a statement is likely to create unjustified
expectahons or otherwise mislead the public, a-prespective-client:

Rule 7.2 Advertising

(a) Subject to the requirements of Rules 7.1 and 7.3, a lawyer may advertise services
through written, recorded or electronic communication, including public media.
(b) A lawyer shall not give anything of value to a person for recommending the lawyer’s
services except that a lawyer may
(1) pay the reasonable costs of advertisements or communications permitted by this
Rule;
(2) pay the usual charges of a legal services plan or a not-for-profit or qualified
lawyer referral service. A qualified lawyer referral service is a lawyer referral
service that has been approved by an appropriate regulatory authority;
(3) pay for a law practice in accordance with Rule 1,17; and
(4) refer clients to another lawyer or a nonlawyer professional pursuant to an
agreement not otherwise prohibited under these Rules that provides for the other
person to refer clients or customers to the lawyer, if
(i) the reciprocal referral agreement is not exclusive, and
(ii) the client is informed of the existence and nature of the agreement.
(¢) Any communication made pursuant to this Rule shall include the name and office
address of at least one lawyer or law firm responsible for its content.
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Comment

[1] To assist the public in learning about and obtaining legal services, lawyers should be
allowed to make known their services not only through reputation but also through organized
information campaigns in the form of advertising. Advertising involves an active quest for
clients, contrary to the tradition that a lawyer should not seek clientele. However, the public's
need to know about legal services can be fulfilled in part through advertising. This need is
particularly acute in the case of persons of moderate means who have not made extensive use of
legal services. The interest in expanding public information about legal setvices ought to prevail
over tradition. Nevertheless, advertising by lawyers entails the risk of practices that are
misleading or overreaching,.

[2] This Rule permits public dissemination of information concerning a lawyer's name or
firm name, address, email address, website, and telephone number; the kinds of services the
lawyer will undertake; the basis on which the lawyer's fees are determined, including prices for
specific setvices and payment and credit arrangements; a lawyer's foreign language ability;

names of references and, with their consent, names of clients regularly represented; and other .

information that might invite the attention of those secking legal assistance.

[3] Questions of effectiveness and taste in advertising are matters of speculation and
subjective judgment, Some jurisdictions have had extensive prohibitions against television and

other forms of advertising, against advertising going beyond specified facts about a lawyer, or -

against "undignified" advertising. Television, the Internet, and other forms of electronjc
communication are is now ere-of among the most powerful media for getting information to the
public, particularly persons of low and moderate income; prohibiting television, Internet, and
other forms of electronic advertising, therefore, would impede the flow of information about
legal services to many sectors of the public. Limiting the information that may be advertised has
a similar effect and assumes that the bar can accurately forecast the kind of information that the
public would regard as relevant. Similarys-electronic-media,-such-as—theInternet—can-be-an
impertant-souree-of-informeation-abeutlegal-servicesandJawdul-communication-by-elestronic
mail-is-permitted-by-this Rule- But see Rule 7.3(a) for the prohibition against the a solicitation of
a-prospective-client through a real-time electronic exchange initiated by the lawyer, thai-is-not
initiated-by-the-prospective-client.

Paying Others to Recommend a Lawyer

[5] Except as permitted under paragraphs (b)(1)~(b)(4), Llawyers are not permitted to pay
others for ehanneling-professional-werlk recommending the lawyer’s services or for channeling
professional work in a manner that violates Rule 7.3. A communication contains g
recommendation if it endorses or_vouches for a lawver’s credentials, abilities. competence,
character, or other professional qualities. Peragraph (b)(1), however, allows a lawyer to pay for
advertising and communications permitted by this Rule, including the costs of print directory
listings, on-line directory listings, newspaper ads, television and radio airtime, domain-name
registrations, sponsorship fees, banner-ads; Internet-based advertisements, and group advertising.
A lawyer may compensate employees, agents and vendots who are engaged to provide marketing
or client development services, such as publicists, public-relations personnel, business-
development staff and website designers. Moreover, a lawyver may pay others for generating
client leads, such as Internet-based client leads, as long as_the lead generator does not
recommend the lawyer, any payment to the lead generator is consistent with Rules 1.5(e)
(division of fees) and 5.4 (professicnal independence of the lawver), and the lead generator’s
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communications are consistent with Rule 7.1 (communications concerning a la .
To comply with Rule 7.1, a lawyer must not pay a lead generator that states, implies, or creates a
reasonable impression that it is recommending the lawyer, is making the referral without
payment from the lawyer, or has analyzed a person’s legal problems when determining which
lawyer should receive the referral. See alsg Rule 5.3 for-the- (duties of lawyers and law firms
with respect to the conduct of nonlawyers);. Rule 8.4(a) (duty to avoid viglating the Rules
through the acts of another). “whe-prepare-marketing-materialsfortheny

[6] A lawyer may pay the usual chalges of a legal service plan or a not-for-profit or
qualified lawyer referral service, A legal service plan is a prepaid or group legal service plan or a
similar delivery system that assists people who seek pfespee%we—eheﬂ%s to secure legal
representation, A lawyer referral service, on the other hand, is any organization that holds itself
out to the public as a lawyer referral service. Such referral services are understood by laypersons
the public to be consumer-oriented organizations that provide unbiased referrals to lawyers with
appropriate experience in the subject maiter of the representation and afford other client
protections, such as complaint procedures or malpractice insurance requirements. Consequently,
this Rule only permits a lawyer to pay the usual charges of a not-for-profit or qualified lawyer
referral service. A qualified lawyer referral service is one that is apptoved by an appropriate
regulatory authority as affording adequate protections for the public, prespective—eclients: See,
e.g., the American Bar Association’s Model Supreme Court Rules Governing Lawyer Referral
Services and Model Lawyer Referral and Information Service Quality Assurance Act (requiring
that organizations that are identified as lawyer referral services (i) permit the participation of all
lawyers who are licensed and eligible to practice in the jurisdiction and who meet reasonable
objective eligibility requirements as may be established by the referral service for the protection
of the public prespestive—ehents; (ii) require each participating lawyer to carry reasonably
adequate malpractice insurance; (iii) act reasonably to assess client satisfaction and address client
complaints; and (iv) do not make referrals prospective-elients to lawyers who own, operate or are
employed by the referral service).

[7] A lawyer who accepts assignments or referrals from a legal service plan or referrals
from a lawyer referral service must act reasonably to assure that the activities of the plan or
scrvice are compatible with the lawyer’s professional obligations. See Rule 5.3. Legal service
plans and lawyer referral services may communicate with prespeetive-eltients the public, but such
communication must be in conformity with these Rules. Thus, advertising must not be false or
misleading, as would be the case if the communications of a group advertising program or a
group legal services plan would mislead the public prespeetive~elients to think that it was a
lawyer referral service sponsored by a state agency or bar association. Nor could the lawyer
allow in-person, telephonic, or real-time contacts that would violate Rule 7.3,

Rule 7.3 Pireet-Contactwith-Prospeetive Solicitation of Clients

(a) A lawyer shall not by in-person, live telephone or real-time electronic contact, solicit
professional employment from—sa—prospeetive—eHent when a significant motive for the
lawyer's doing so is the lawyer's pecuniary gain, unless the person contacted;

(1) is a lawyer; or

(2) has a family, close personal, or prior professional relationship with the lawyer.
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(b} A lawyer shall not solicit professional employment frem-a-prospeetive-client by written,
recorded or electronic communication or by in-person, telephone or real-time electronic
contact even when not otherwise prohibited by paragraph (a), if:

(1) the prospeetive-elient target of the solicitation has made known to the lawyer a
desire not to be solicited by the lawyer; or

(2) the solicitation involves coercion, duress or harassment.

(¢) Every written, recorded or eclectronic communication from a lawyer soliciting
professional employment from anyone a prospeetive-elient known to be in need of legal
services in a particular matter shall include the words "Advertising Material" on the
outside envelope, if any, and at the beginning and ending of any recorded or electronic
communication, unless the recipient of the communication is a person specified in
paragraphs (a)(1) or (a)(2).

(d) Notwithstanding the prohibitions in paragraph (a), a lawyer may participate with a
prepaid or group legal service plan operated by an organization not owned or directed by
the lawyer that uses in-person or telephone contact to solicit memberships or subscriptions

for the plan from persons who are not known to need legal services in a particular matter
covered by the plan.

Comment
1T A solicitation is a targeted communication initiated by the lawvyer that is directed o a

specific person and that offers to provide, or can reasonably be understood as offering to provide,

legal services, In contrast, a Jawyer’s communication typically does not constitute a solicitation
if it is directed to_the general public, such as through a billboard, an Internet banner
advertisement, a_website or a television commercial, or if it is in_response to a request for
information or is automatically generated in response to Internet searches.

[+2] There is a potential for abuse when a solicitation involves isherent—in direct in-
person, live telephone or real-time electronic contact by a lawyer with someone a-prospective
elient known to need legal services. These forms of contact between—a-lawyer-and-a-prospeetive
client subject thelayperser a person to the private importuning of the trained advocate in a direct
interpersonal encounter. The person prospective-eclient, who may already feel overwhelmed by
the circumstances giving rise to the need for legal services, may find it difficult fully to evaluate
all available alternatives with reasoned judgment and appropriate self-interest in the face of the
lawyer’s presence and insistence upon being retained immediately. The situation is fraught with
the possibility of undue influence, intimidation, and over-reaching.

[23] This potential for abuse inherent in direct in-person, live telephone or real-time
electronic solicitation of-prospeetive-eHents justifies its prohibition, particularly since lawyers
have W%Weﬂ%dewemmﬂewﬁm&ed—mdeﬁ%ﬂl&% otfer

alternative means of conveying necessary information to those who may be in need of legal
services, Advertisthg-and-written-and-reeorded [n particular, communicationss can whickmay-be
be mailed ersutedinled or transmitted by email or_other electronic means that do not_involve
real-time_contact and do not violate other laws poverning solicitations. These forms of
communications and solicitations make it possible for the public a—prespeetive elient to be
informed about the need for legal services, and about the qualifications of available lawyers and

law firtms, without subjecting the-prespeetive-elient the public to direct in-person, telephone or
real-time electronic persuasion that may overwhelm the-elient's a_person’s judgment,
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[34] The use of general advertising and written, recorded or electronic communications to
transmit information from lawyer to the public prespeetive-elient, rather than direct in-person,
live telephone or real-time electronic contact, will help to assure that the information flows
cleanly as well as freely. The contents of advertisements and communications permitted under
Rule 7.2 can be permanently recorded so that they cannot be disputed and may be shared with
others who know the lawyer. This potential for informal review is itself likely to help guard
against statements and claims that might constitute false and misleading communications, in
violation of Rule 7.1. The contents of direct-in-person, live telephone or real-time electronic
conversations-between-aJewrerand-a-prospestive-elient contact can be disputed and may not be
subject to third-party scrutiny. Consequently, they are much more likely to approach (and
occasionally cross) the dividing line between accurate representations and those that are false
ang misleading,

[45] There is far less likelihood that a lawyer would engage in abusive practices against
af-individual-whe-is 2 former client, or a person with whom the lawyer has close personal or
family relationship, or in situations in which the lawyer is motivated by considerations other than
the lawyer's pecuniary gain. Nor is there a serious potential for abuse when the person contacted
is a lawyer, Consequently, the general prohibition in Rule 7.3(a) and the requirements of Rule
7.3(c) are not applicable in those situations. Also, paragraph (a) is not intended to prohibit a
lawyer from participating in constitutionally protected activities of public or charitable legal-
service organizations or bona fide political, social, civic, fraternal, employee or trade
organizations whose purposes include providing or recommending legal services to #s their
members or beneficiaries.

[56] But even permitfed forms of solicitation can be abused. Thus, any solicitation which
contains information which is false or misleading within the meaning of Rule 7.1, which
involves coercion, duress or harassment within the meaning of Rule 7.3(b)(2), or which involves
contact with aprospeetive-elient someone who has made known to the lawyer a desire not to be
solicited by the lawyer within the meaning of Rule 7.3(b)(1) is prohibited. Moreover, if after
sending a letter or other communication te-a-elent as permitted by Rule 7.2 the lawyer receives
no response, any further effort to communicate with the recipient of the communication
prespective-client may violate the provisions of Rule 7.3(b).

[67] This Rule is not intended to prohibit a lawyer from contacting representatives of
organizations or groups that may be interested in establishing a group or prepaid legal plan for
their members, insureds, beneficiaries or other third parties for the purpose of informing such
entities of the availability of and details concerning the plan or arrangement which the lawyer or
lawyer's firm is willing to offer. This form of communication is not directed to people who are
seeking legal services for themselves. aprespestive—ehient. Rather, it is usually addressed to an
individual acting in a fiduciary capacity sceking a supplier of legal services for others who may,
if they choose, become prospective clients of the lawyer. Under these circumstances, the activity
which the lawyer undertakes in communicating with such representatives and the type of
information transmitted to the individual are functionally similar to and serve the same purpose
as advertising permitted under Rule 7.2,

[#8] The requirement in Rule 7.3(c) that certain communications be marked "Advertising
Material" does not apply to communications sent in response to requests of potential clients or
their spokespersons or sponsors. General announcements by lawyers, including changes in
personnel or office location, do not constitufe communications soliciting professional
employment {rom a client known to be in need of legal services within the meaning of this Rule.
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[89] Paragraph (d) of this Rule permits a lawyer to participate with an organization which
uses personal contact to solicit members for its group or prepaid legal service plan, provided that
the personal contact is not undertaken by any lawyer who would be a provider of legal services
through the plan. The organization must not be owned by or directed (whether as manager or
otherwise) by any lawyer or law firm that participates in the plan. For example, paragraph (d)
would not permit a lawyer to create an organization controlled directly or indirectly by the
lawyer and use the organization for the in-person or telephone solicitation of legal employment
of the lawyer through memberships in the plan or otherwise. The communication permitted by
these organizations also must not be directed to a person known to need legal services in a
particular matter, but is to be designed to inform potential plan members generally of another
means of affordable legal services. Lawyers who participate in a legal service plan must

reasonably assure that the plan sponsors are in compliance with Rules 7.1, 7.2 and 7.3(b). Seec
8.4(a).

Rule 5.5 Unauthorized Practice Of Law; Multijurisdictional Practice Of Law

(a) A lawyer shall not practice law in a jurisdiction in violation of the regulation of the legal
profession in that jurisdiction, or assist another in doing so,
{b) A lawyer who is not admitted to practice in this jurisdiction shall not:
(1) except as authorized by these Rules or other law, establish an office or ofther
systematic and continuous presence in this jurisdiction for the practice of law; or
(2) hold out to the public or otherwise represent that the lawyer is admitted to
practice law in this jurisdiction.
{c) A lawyer admitted in another United States jurisdiction, and not disbarred or
suspended from practice in any jurisdiction, may provide legal services on a temporary
basis in this jurisdiction that:
(1) are undertaken in association with a lawyer who is admitted to practice in this
jurisdiction and who actively participates in the matter;
(2) are in or reasonably related to a pending or potential proceeding before a
tribunal in fhis or another jurisdiction, if the lawyer, or a person the lawyer is
assisting, is authorized by law or order to appear in such proceeding or reasonably
cxpects to be so authorized;
(3) are in or reasonably related to a pending or potential arbitration, mediation, or
other alternative dispute resolution proceeding in this or another jurisdiction, if the
services arise out of or are reasonably related fo the lawyer’s practice in a
jurisdiction in which the lawyer is admitted to practice and are not services for
which the forum requires pro hac vice admission; or
(4) are not within paragraphs (c)(2) or (¢)(3) and arise out of or arc reasonably
related to the lawyer’s practice in a jurisdiction in which the lawyer is admitted to
practice.
(d) A lawyer admifted in another United States jurisdiction, and not disbarred or
suspended from practice in any jurisdiction, may provide legal services in this jurisdiction
that:
(1) are provided to the lawyer’s employer or its organizational affilintes and are nol
services for which the forum requires pro hac vice admission; or
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(2} are services that the lawyer is authorized to provide by federal law or other law
of this jurisdiction. '

Comment

[21] Paragraphs (c) and (d) do not authorize communications advertising legal services te
prospeetive—elients in this jurisdiction by lawyers who are admitted to practice in other
jurisdictions. Whether and how lawyers may communicate the availability of their services to
prospeetive-clients in this jurisdiction is governed by Rules 7.1 to 7.5.
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AMERICAN BAR ASSOCIATION

COMMISSION ON ETHICS 20/20
STANDING COMMITTEE ON CLIENT PROTECTION
STANDING COMMITTEE ON ETHICS AND PROFESSIONAL RESPONSIBILITY
STANDING COMMITTEE ON PROFESSIONAL DISCIPLINE
STANDING COMMITTEE ON PROFESSIONALISM
STANDING COMMITTEE ON SPECIALIZATION
NEW YORK STATE BAR ASSOCIATION

REPORT TO THE HOUSE OF DELEGATES
RESOLUTION

RESOLVED, That the American Bar Association amends the ABA Model Rules of Professional
Conduct dated August 2012, to provide guidance regarding lawyers’ use of technology and client
development as follows (insertions underlined, deletions straelethrough):

(a) the black letter and Comments to Model Rule 1,18 (Duties to Prospective Client);

(b) the Comments to Model Rule 7.1 (Communications Concerning a Lawyer’s Services);

(¢) the Comments to Mode! Rule 7.2 (Advertising);

(d) the title, black letter, and Comments to Model Rule 7.3 (Direct Contact with Prospective
Clients); and

(&) the Comments to Model Rule 5.5 (Unauthorized Practice of Law; Multijurisdictional Practice
of Law).

Rule 1.18: Duties to Prospective Client

(a) A person who diseusses consults with a lawyer about the possibility of forming a
client-lawyer relationship with respect to a matter is a prospective client,

(b) Even when no client-lawyer relationship cnsues, a lawyer who has had
diseussions-with learned information from a prospective client shall not use or reveal that
information learned-in-the-consultation, except as Rule 1.9 would permit with respect fo
information of a former client,

{c) A lawyer subject to paragraph (b) shall not represent a client with interests
materially adverse to those of a prospective client in the same or a substantially related
matter if the lawyer received information from the prospective client that could be
significantly harmful to that person in the matter, except as provided in paragraph (d). If a
lawyer is disqualified from representation under this paragraph, no lawyer in a firm with
which that lawyer is associated may knowingly undertake or continue representation in
such a matter, except as provided in paragraph (d).
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(d) When the lawyer has received disqualitying information as defined in paragraph
(c), representation is permissible if;

(1) both the affected client and the prospective client have given informed
consent, confirmed in writing, or:

(2) the lawyer who received the information took reasonable measures to
avoid exposure to more disqualifying information than was reasonably necessary to
determine whether to represent the prospective clieat; and

(i) the disqualified lawyer is timely screened from any participation in
the matter and is apportioned no part of the fee therefrom; and

(if) written notice is prompily given o the prospective client.

Comment

[1] Prospective clients, like clients, may disclose information to a lawyer, place
documents or other property in the lawyer’s custody, or rely on the lawyer’s advice. A lawyer’s
diseussions consultations with a prospective client usually are limited in time and depth and
leave both the prospective client and the lawyer free (and sometimes required) to proceed no
further. Hence, prospective clients should receive some but not all of the protection afforded
clients.

[2]  MNet—all—pess ~ ate—information—te—a—tawyer—are—entitled-te
protection-under-this Rule—A_person becomes a prospective client by consulting with a lawyer
about the possibility of forming a client-lawyer relationship with respect to a matter, Whether
communications, including written, oral, or ¢lectronic ¢ommunications, constituie a consultation
depends on the circumstances. For example, a consultation is likely to have occurred if a lawyer,
cither in person or through the lawver’s advertising in any_mediym, specifically requests or
invites the submission of information about a potential representation without clear and
reasonably  understandable warnings and cautjonary statements that limit the lawver’s
obligations. and a person provides information in response. See also Cormment [4]. 1n contrast, a
consultation does not occur if a person provides information to a lawyer in_response to
advertising that merely_describes_the lawver's education, experience, arcas of practice, and
contact information, or oprovides legal information of general interest. A—person—whe
communicates_Such a person communicates information unilaterally to a lawyer, without any
reasonable expectation that the lawyer is willing to discuss the possibility of forming a client-
lawyer relationship, and is thus not a "prospective client,” within-the-meeningof paragraph-{a)
Maoreover, a_person who communicates with a lawyer for the purpose of disqualifying the lawyer
is not a “prospective client,”

[4] In order to avoid acquiring disqualifying information from a prospective client, a
lawyer considering whether or not to undertake a new matter should limit the-initial-interview the
initial consultation to only such information as reasonably appears necessary for that purpose.
Where the information indicates that a conflict of interest or other reason for non-representation
exists, the lawyer should so inform the prospective client or decline the representation. If the
prospective client wishes to retain the lawyer, and if consent is possible under Rule 1.7, then
consent from all affected present or former clients must be obtained before accepting the
representation,

[51 A lawyer may condition eenversatiens a consultation with a prospective client on the
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person’s informed consent that no information disclosed during the consultation will prahibit the
lawyer from representing a different client in the matter. See Rule 1.0(e) for the definition of
informed consent, If the agreement expressly so provides, the prospective client may also
consent to the lawyer’s subsequent use of information received from the prospective client.

Rule 7.1 Communications Concerning a Lawyer’s Services

A lawyer shall not make a false or misleading communication about the lawyer or the
lawyer's services. A communication is false or misleading if it contains a material
misrepresentation of fact or law, or omits a fact necessary to make the statement
considered as a whole not materially misleading.

COMMENT

[31 An advertisement that truthfully reports a lawyer's achievements on behalf of clients
or former clients may be misleading if presented so as to lead a reasonable person to form an
unjustified expectation that the same results could be obtained for other clients in similar matters
without reference to the specific factual and legal circumstances of each client's case. Similarly,
an unsubstantiated comparison of the lawyer's services or fees with the services or fees of other
lawyers may be misleading if presented with such specificity as would lead a reasonable person
to conclude that the comparison can be substantiated. The inclusion of an appropriate disclaimer
or qualifying language may preclude a finding that a statement is likely to create unjustified
expectations or otherwise mislead the public. a-prespeetive-client:

Rule 7.2 Advertising

(a) Subject to the requirements of Rules 7.1 and 7.3, a lawyer may advertise services
through written, recorded or electronic communication, including public media.
(b) A lawyer shall not give anything of value to a person for recommending the lawyer’s
services except that a lawyer may
(1} pay the reasonable costs of advertlsements or commuunications permitted by thig
Rule;
(2) pay the usual charges of a legal services plan or a not-for-profit or qualified
lawyer referral service, A qualified lawyer referral service is a lawyer referral
service that has been approved by an appropriate regulatory authority;
" (3) pay for a law practice in accordance with Rule 1.17; and
(4) refer clients to another lawyer or a nonlawyer professional pursuant to an
agreement not otherwise prohibited under these Rules that provides for the other
person to refer clients or customers to the lawyer, if
(i) the reciprocal referral agreement is not exclusive, and
(ii) the client is informed of the existence and nature of the agreement.
(¢) Any communication made pursuant to this Rule shall include the name and office
address of at least one lawyer or law firm responsible for its content.
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Comment

[1] To assist the public in Jearning about and obtaining legal services, lawyers should be
allowed to make known their services not only through reputation but also through organized
information campaigns in the form of advertising. Advertising involves an active quest for
clients, contrary to the tradition that a lawyer should not seek clientele. However, the public's
need to know about legal services can be fulfilled in part through advertising. This need is
particularly acute in the case of persons of moderate means who have not made extensive use of
legal services. The interest in expanding public information about legal services ought to prevail
over tradition, Nevertheless, advertising by lawyers entails the risk of practices that are
misleading or overreaching.

[2] This Rule permits public dissemination of information concerning a lawyer's name or
firm name, address, email address. website, and telephone number; the kinds of services the
lawyer will undertake; the basis on which the lawyer's fees are determined, including prices for
specific services and payment and credit arrangements; a lawyer's foreign language ability;
names of references and, with their consent, names of clients regularly represented; and other
information that might invite the attention of those secking legal assistance.,

[3] Questions of effectiveness and taste in advertising are matters of speculation and
subjective judgment. Some jurisdictions have had extensive prohibitions against television and
other forms of advertising, against advertising going beyond specified facts about a lawyer, or
against "undignified" advertising. Television,_the Internet, and other forms of electronic
communication are is now ene-of among the most powerful media for getting information to the
public, particularly persons of low and moderate income; prohibiting television, Internet, and
other forms of electronic advertising, therefore, would impede the flow of information about
legal services to many sectors of the public, Limiting the information that may be advertised has
a similar effect and assumes that the bar can accurately forecast the kind of information that the
public would regard as relevant. Similarly—electronic-media;-such-as-theinternet—oanbe-an
{mPOI{Wm%HMMW%HWWMWWM%tW
mat-is-permitted-by-this-Rule: But see Rule 7.3(a) for the prohibition against the a solicitation ef
a-prospeetive-ehient through a real-time electronic exchange initiated by the lawyer, that-is-not
mmafeed*by-%hevpmﬁaeefeﬁf&ehem

Paying Others to Recommend a Lawyer

[5] Except as permitted under paragraphs (b)(1)-(b)(4), Llawyers are not permitted to pay
others for ehamae%m-g—meﬁessmaiwaﬂe recommending the lawvyer’s services or for channeling
professional work in a manner that viclates Rule 7.3. A communication contains a
recommendation if it_endorses or vouches for a lawyer’s credentials, abilitics, competence,
character, or other professional qualities, Paragraph (b)(1), however, allows a lawyer to pay for
advertising and communications permitted by this Rule, including the costs of print directory
listings, on-line directory listings, newspaper ads, television and radio airtime, domain-name
registrations, sponsorship fees, bannerads; Internet-based advertissments, and group advertising,
A lawyer may compensate employees, agents and vendors who are engaged to provide marketing
or client development services, such as publicists, public-relations personnel, business-
development staff and website designers. Moreover, a lawyer may pay others for generating
client leads, such as Internct-based client leads, as long as the_ lead penerator does not
recommend the lawvyer, any_payment to the lead generator is consistent with Rules 1.5(¢)
(division of fees) and 5.4 (professional independence of the lawyer), and the lead generator’s
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communications are consistent with Rule 7.1 (communications concerning a lawyer's services),
To comply with Rule 7.1, a lawyer must not pav a lead generator that states, implies, or creates a
reasonable impression that it is recommending the lawyer, is making the referral without
payment from the lawyer, or has analyzed a person’s legal problems when determining which
lawyer should receive the referral. See also Rule 5.3 forthe- (duties of lawyers and law firms
with respect to the conduct of nonlawyers); Rule 8.4(a) (duty to avoid violating_the Rules
through the acts of another). «whe-prepare-marketing meterials-for-them:

[6] A lawyer may pay the usual charges of a legal service plan or a not-for-profit or
qualified lawyer referral service. A legal service plan is a prepaid or group legal service plan or a
similar delivery system that assists pgople who seek prespeetive—elients to secure legal
representation. A lawyer referral service, on the other hand, is any organization that holds itself
out to the public as a lawyer referral service. Such referral services are understood by daypersens
the public to be consumer-oriented organizations that provide unbiased referrals to lawyers with
appropriate experience in the subject matter of the representation and afford other client
protections, such as complaint procedures or malpractice insurance requirements. Consequently,
this Rule only permits a lawyer to pay the usual charges of a not-for-profit or qualified lawyer
referral service. A qualified lawyer referral service is one that is approved by an appropriate
regulatory authority as affording adequate protections for the public. prespeetive—clients: See,
¢.2., the American Bar Association’s Model Supreme Court Rules Governing Lawyer Referral
Services and Model Lawyer Referral and Information Service Quality Assurance Act (requiring
that organizations that are identified as lawyer referral services (i) permit the participation of all
lawyers who are licensed and eligible to practice in the jurisdiction and who meet reasonable
objective eligibility requirements as may be established by the referral service for the protection
of the public prespeetive—elients; (ii) require each participating lawyer to carry reasonably
adequate malpractice insurance; (iii) act reasonably to assess client satisfaction and address client
complaints; and (iv) do not make referrals prespeetive-etients to lawyers who own, operate or are
employed by the referral service).

[7] A lawyer who accepts assignments or referrals from a legal service plan or referrals
from a lawyer referral service must act reasonably to assure that the activities of the plan or
service are compatible with the lawyer’s professional obligations. See Rule 5.3, Legal service
plans and lawyer referral services may communicate with prespeetive-elients the public, but such
communication must be in conformity with these Rules. Thus, advertising must not be false or
misleading, as would be the case if the communications of a group advertising program or a
group legal services plan would mislead the public prospective-clients to think that it was a
lawyer referral service sponsored by a state agency or bar association. Nor could the lawyer
allow in-person, telephonic, or real-time contacts that would viclate Rule 7.3.

Rule 7.3 Direet-Contnet-with-Prespeetive Solicitation of Clients

{(a) A lawyer shall not by in-person, live telephone or real-time electronic confact, solicit
professional employment from-a—prospeetive~client when a significant motive for the
lawyer's doing so is the lawyer's pecuniary gain, unless the person contacted:

(1) is a lawyer; or

(2) has a family, close personal, or prior professional relationship with the lawyer.
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(b) A lawyer shall not solicit professional employment frem-a-prespeetive-etient by written,
recorded or electronic communication or by in-person, telephone or real-time electronic
contact even when not otherwise prohibited by paragraph (a), if:

(1) the prospective-client target of the solicitation has made known fo the lawyer a

desire not to be solicited by the lawyer; or

(2) the solicitation involves coercion, duress or harassment.

(¢) Every written, recorded or electronic communication from a lawyer soliciting
professional employment from anyvone & prespeetive-elient known to be in need of legal
services in a particular matter shall include the words "Advertising Material” on the
outside envelope, if any, and at the beginning and ending of any recorded or e¢lectronic
communication, unless the recipient of the communication is a person specified in
paragraphs (a)(1) or (a)(2).

(d) Notwithstanding the prohibitions in paragraph (a), a lawyer may participate with a
prepaid or group legal service plan operated by an organization not owned or directed by
the lawyer that uses in-person or telephone contact to solicit memberships or subscriptions
for the plan from persons who are not known to need legal services in a particular matter
covered by the plan,

Comment

[1] A solicitation is a targeted communication initiated by the lawyer that is directed to a
specific person and that offers to provide, or ¢an reasonably be understood as offering to provide,
lepal services. In contrast, a lawyer’s communication typically does not constitute a solicitation
if it is directed t© the general public, such as through a billboard, an Internet banner
advertisement, a_website or a television commercial, or if it is in response to a request for
information or is automatically generated in response to Internet searches.

[42] There is & potential for abuse when a solicitation involves inherent-in direct in-
person, live telephone or real-time electronic contact by a lawyer with someone a-prospective
slient known to need legal services. These forms of contact betw%eﬂ-d—lawyel—&ﬂd—a—pfeﬁpw
eliont subject thelaypersen a person to the private importuning of the trained advocate in a direct
interpersonal encounter. The person prespective-elient, who may already feel overwhelmed by
the circumstances giving rise to the need for legal services, may find it difficult fully to evaluate
all available alternatives with reasoned judgment and appropriate self-interest in the face of the
lawyer’s presence and insistence upon being retained immediately. The situation is fraught with
the possibility of undue influence, intimidation, and over-reaching.

[23] This potential for abuse inherent in direct in-person, live telephone or real-time
electronic solicitation ef-prespestive-etents justifies its prohibition, particularly since lawyers
have MW&WWMW&H—BM&&MMM offer
alternative means of conveying necessary information to those who may be in need of legal
services. Advettising-and-writterand-reeorded In particular, communications; can whieh-may-be
be mailed erautedialed_or transmitted by email or other electronic means ihat do not involve
real-time contact and do not violate other laws governing solicitations. These forms of
communications and solicitations make it possible for the public e—prespeetive elient to be
informed about the need for legal setvices, and about the qualifications of available lawyers and
law firms, without subjecting the-prospestive-elient the public to direct in-person, telephone or
real-time electronic persuasion that may overwhelm the-elient's a person’s judgment.
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[34] The use of general advertising and written, recorded or electronic communications to
transmit information from lawyer to the public prespeetive-eclient, rather than direct in-person,
live telephone or real-time electronic contact, will help to assure that the information flows
cleanly as well as freely, The contents of advertisements and communications permitted under
Rule 7.2 can be permanently recorded so that they cannot be disputed and may be shared with
others who know the lawyer. This potential for informal review is itself likely to help guard
against statements and claims that might constitute false and misleading communications, in
violation of Rule 7.1. The contents of direci-in-person, live telephone or real-time electronic
conversations-betweeralnwyerand a-prospestive-elient contact can be disputed and may not be
subject to third-party scrutiny, Consequently, they are much more likely to approach (and
occasionally cross) the dividing line between accurate representations and those that are f'!lse
and misleading.

[45] There is far less likelihood that a lawyer would engage in abusive practices against
an—individual-whe-is a former client, or a person with whom the lawyer has close personal or
family relationship, or in situations in which the lawyer is motivated by considerations other than
the lawyet's pecuniary gain, Nor is there a serious potential for abuse when the person contacted
is a lawyer. Consequently, the general prohibition in Rule 7.3(a) and the requirements of Rule
7.3(c) are not applicable in those situations. Also, paragraph (a) is not intended to prohibit a
lawyer from participating in constitutionally protected activities of public or charitable legal-
service organizations or bona fide political, social, civic, fraternal, employee or (rade
organizations whose purposes include providing or recommending legal services to #s their
members or beneficiaries.

[56] But even permitted forms of solicitation can be abused. Thus, any solicitation which
contains information which is false or misleading within the meaning of Rule 7.1, which
involves coercion, duress or harassment within the meaning of Rule 7.3(b)(2), or which involves
contact with a-prespestive-ehent someone who has made known to the lawyer a desire not to be
solicited by the lawyer within the meaning of Rule 7.3(b)(1) is prohibited. Moreover, if after
sending a lefter or other communication te-a-elient as permitted by Rule 7.2 the lawyer receives
no response, any further effort to communicate with the recipient of the communication
prespeetive-ehent may violate the provisions of Rule 7.3(b).

[67] This Rule is not intended to prohibit a lawyer from contacting representatives of
organizations or groups that may be interested in establishing a group or prepaid legal plan for
their members, insureds, beneficiaries or other third parties for the purpose of informing such
entities of the availability of and details concerning the plan or arrangement which the lawyer or
lawyer's firm is willing to offer. This form of communication is not directed to people who are
seeking legal services for themselves, a-praspective-client. Rather, it is usually addressed to an
individual acting in a fiduciary capacity seeking a supptier of legal services for others who may,
if they choose, become prospective clients of the lawyer. Under these circumstances, the activity
which the lawyer undertakes in communicating with such representatives and the type of
information transmitted to the individual are functionally similar to and serve the same purpose
as advertising permitted under Rule 7.2,

[78] The requirement in Rule 7.3(¢) that certain communications be marked "Advertising
Material" does not apply to communications sent in response to requests of potential clients or
their spokespersons or sponsors. General announcements by lawyers, including changes in
personnel or office location, do not constitule communications soliciting professional
employment from a client known to be in need of legal services within the meaning of this Rule.
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[89] Paragraph (d) of this Rule permits a lawver to participate with an organization which
uses personal contact to solicit members for its group or prepaid legal service plan, provided that
the personal contact is not undertaken by any lawyer who would be a provider of legal services
through the plan. The organization must not be owned by or directed (whether as manager or
otherwise) by any lawyer or law firm that participates in the plan, For example, paragraph (d)
would not permit a lawyer to create an organization controlled directly or indirectly by the
lawyer and use the organization for the in-person or telephone solicitation of legal employment
of the lawyer through memberships in the plan or otherwise. The communication permitted by
these organizations also must not be directed to a person known to need legal services in a
particular matter, but is to be designed to inform potential plan members generally of another
means of affordable legal services. Lawyers who participate in a legal service plan must

reasonably assure that the plan sponsors are in compliance with Rules 7.1, 7.2 and 7.3(b). See
8.4(a).

Rule 5,5 Unauthorized Practice Of Law; Multijurisdictional Practice Of Law

(a) A lawyer shall not practice Iaw in a jurisdiction in violation of the regulation of the legal
profession in that jurisdiction, or assist another iu doing so.
(b) A lawyer who is not admitted to practice in this jurisdiction shali not;
(1) except as authorized by these Rules or other law, establish an office or other
systematic and continuous presence in this jurisdiction for the practice of law; or
(2) hold out to the public or otherwise represent that the lawyer is admitted to
practice law in this jurisdiction.
{¢) A lawyer admitted in another United States jurisdiction, and not disbarred or
suspended from practice in any jurisdiction, may provide legal services on a temporary
basis in this jurisdiction that:
(1) are undertaken in association with a lawyer who is admitied to practice in this
jurisdiction and who actively participates in the matter;
(2) are in or reasonably related to a pending or potential proceeding before a
tribunal in this or another jurisdiction, if the lawyer, or a person the lawyer is
assisting, is authorized by law or order to appear in such proceeding or reasonably
expects to be so authorized;
(3) are in or reasonably related to a pending or potential arbifration, mediation, or
other alternative dispute resolution proceeding in this or another jurisdiction, if the
services arise out of or are reasonably rclated to the lawyer’s practice in 2
jurisdiction in which the lawyer is admitted to practice and are not services for
which the forum requires pro hae vice admission; or
(4) are not within paragraphs (¢)(2) or (¢)(3) and arise out of or are reasonably
related to the lawyer’s practice in a jurisdiction in which the lawyer is admitted to
practice.
() A lawyer admitted in another United States jurisdiction, and nol disbarred or
suspended from practice in any jurisdiction, may provide legal services in this jurisdiction
that:
(1) are provided to the lawyer’s employer or its organizational affiliates and ure not
services for which the forum requires pro hac vice admission; or
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(2) are services that the lawyer is authorized to provide by federal law or other law
of this jurisdiction.

Comment

[21] Paragraphs (c) and (d) do not authorize communications advertising legal services to
prospective—eHents in this jurisdiction by lawyers who are admitted to practice in other
jurisdictions. Whether and how lawyers may communicate the availability of their services to
prospeetive-clients in this jurisdiction is governed by Rules 7.1 to 7.5,
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REPORT

I. Introduction

Lawyers regularly use the Internet to disseminate information about the law and legal
services as well as to attract new clients. In general, this development has had the salutary effect
of educating the public about the existence of legal rights and options, the availability of
particular types of legal services and their cost, and the background of specific lawyers. One of
the goals of the ABA Commission on Fthics 20/20 has been to ensure that lawyers continue fo
provide this valuable information in a manner that is consistent with their ethical obligations.

As a result of its examination of these issues, the Commission concluded that no new
restrictions on lawyer advertising are required, For example, the Commission concluded that
Model Rule 7.1°s prohibition against false and misleading communications is readily applicable
to online advertising and other forms of electronic communications that arc used to attract new
clients. Thus, the Commission concluded that there is no need to develop new or different
restrictions with regard to those communications, The Commission determined, however, that
some Model Rules — specifically Model Rules [.18 (Duties to Prospective Clients), 7.2
(Advertising), and 7,3 (Direct Contact with Prospective Clients) ~ have unclear implications for
new forms of marketing and that lawyers would benefit from several clarifying amendments,'
As a result of these proposed changes, a conforming amendment also needs to be made to
Comment {3] of Model Rule 7.1.

First, the Commission is proposing amendments to Model Rule 1,18 (Duties to
Prospective Clients) and its Comments that would clarify when electronic communications give
rise to a prospective client-lawyer relationship. The proposed amendments are designed to help
lawyers understand how to avoid the inadvertent creation of such relationships in an increasingly
technology-driven world, and to ensure that the public does not misunderstand the consequences
of communicating electronically with a lawyer.

Second, the Commission is proposing amendments to the Comments to Maodel Rule 7.2
(Advertising). The Commission found that there is considerable confusion concerning the kinds
of Internet-based client development tools that lawyers are permitted to use, especially because
of an ambiguity regarding the prohibition against paying others for a “recommendation,” Ta
address this ambiguity, the Commission is proposing to define a “recommendation” in a
Comment. Additional language in the same Comment would make clear that payments for “lead

" The Commission has asked the ABA Center for Professional Responsibility to develop an informational report
about the constitutional limitations on lawyer advertising rules in the Internet context. The Commission concluded
that such a report would be desirable in light of recent court decisions holding that some states have imposed
unconstitutional restrictions on lawyers” marketing-related communications. The informational report will explain
the constitutional issues at stuke and cneourage jurisdictions to develop regulations that are more uniform and
constitntionally defensible, The Commission also concluded that Model Rule 7.1 {Communications Concerning a
Lawyer’s Services), if read literally, could apply to lawyers’ communications about their services even when those
communications appear on lawyers® personal nelworking sites and are accessible only to close friends or family.
Thus, the informational report would address these concerns. The Commission also has identified and referred to
the Standing Committee on Fthics and Professional Responsibility several related topics that are not amenable to
treatment in the Model Rules, but that would be more usefully addressed in a Formal Ethics Opinion.
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generation,” including online lead generation, are permissible as long as the generator of the lead
complies with certain requirements,

Third, the Commission is proposing amendments to Model Rule 7.3 (Direct Contact with
Prospective Clients) that would change the title of the Rule and clarify when a lawyer’s online
communications constitute “solicitations™ that are governed by the Rule. For example, a new
Comment would explain that communications in response to a request for information, such as

requests for proposals and advertisements generated in response to Internct searches, are not
“solicitations.”

Finally, the Commission is proposing technical changes to a Comment to Model Rule 5.5
(Unavthorized Practice of Law; Multijurisdictional Practice of Law) and a Comment to Model
Rule 7.1 (Communications Concerning a Lawyer’s Services) that would remove references to
“prospective clients.” That phrase is a defined term in Model Rule 1.18 and inciudes a narrower
category of people than the Comments to Mcdel Rules 5.5 and 7.1 are intended to cover,

1L Proposed Amendments to Model Rule 1,18 (Prospective Clients)

Mode] Rule 1.18 was proposed by the ABA Commission on Evaluation of the Model
Rules of Professional Conduct (Ethics 2000 Commission) and was adopted by the ABA House
of Delegates in 2002. The purpose of the Rule is to identify a lawyer’s duties to prospective
clients,

Critical to the application of Model Rule 1.18 is the definition of a “prospective client.”
The Commission concluded that the definition must be sufficiently flexible fo address the
increasing volume of electronic communications that lawyers now receive from people who seek
legal services. In a recently released Formal Ethics Opinion, the ABA Standing Committee on
Ethics and Professional Responsibility identified the circumstances under which these
communications might give rise to a prospective client-lawyer relationship,” and the
Commission concluded that lawyers and the public would bencfit from a codification of
elements of that Formal Opinion.

First, the Commission concluded that the definition of a “prospective client” needs to be
updated in light of the varicus new ways in which lawyers and the public interact, including
online. Thus, the Commission is proposing to replace the word “discusses” in paragraph (a) of
Model Rule 1,18 with the word “consults.” This change would make clear what the Formal
Opinion concluded; a prospective client-lawyer relationship can arise even when an oral
discussion between a lawyer and client has not taken place.” The word “consults” makes this
point more clearly than the word “discusses” and anticipates future methods of interaction
between lawyers and the public,

The Commission is also proposing new Comment language that would elaborate on the
meaning of the word “consults” and give lawyers more guidance about how to avoid the creation
of an inadvertent client-lawyer relationship. The Comment emphasizes that such a consultation

2 ABA Comm. on Ethics & Prof’I Responsibility, Formal Op. 10-457 (2010).
PId a4,
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can occur, and a prospective client relationship can arise, if a lawyer specifically invites the
submission of information about a potential representation without clear and reasonably
understandable warnings and cautionary statements that limit the lawyer’s obligations, and a
person provides information in response.

At the same time, the Commission sought to retain the idea that unilateral
communications from a person to a lawyer are not sufficient to give rise to a prospective client
relationship, even if the information is submitted through a lawyer’s website, For example, the
Comment explains that a consuliation does not occur, and a prospective client relationship does
not arise, if a person provides information to a lawyer in response to advertising that merely
describes the lawyer’s education, experience, areas of practice, and contact information, or
provides legal information of general interest. The proposal, therefore, is consistent with ABA
Formal Opinion 10-457, which reached a similar conclusion.* In sum, the word “consults,”
when paired with the proposed new Comment language, will give lawyers more guidance as to
how they can engage in online marketing without inadvertently giving rise to a prospective client
relationship.

For similar reasons, the Commission proposes to replace the phrase *had discussions with
a prospective client” in paragraph (b) with the phrase “learned information from a prospective
client.” The Commission is proposing conceptually similar changes in Comments [4] and [5].

Finally, the Commission proposes to add a sentence at the end of Comment {2] to make
clear that a person is not owed any duties under Mode! Rule 1.18 if that person contacts a lawyer
for the purpose of disqualifying the lawyer from representing an opponent. Many ethics
opinions have recognized that lawyers owe no duties to those who engage in this sort of
behavior, which is commonly referred to as “taint shopping.”® In fact, some states have
incorporated this concept into their own versions of Model Rule 1.18.° The Commission
concluded that the concept deserved expression in Comment [2] given the case with which
technology makes this “taint shopping” possible,

ITII.  Proposed Amendments to Model Rule 7.2 (Advertising)

Model Rule 7.2(b) currently prohibits a lawyer from giving anything of value for
recommending the lawyer’s services. The Rule, however, creates exceptions that permit a
lawyer to pay for the “reasonable costs” of advertising and the “usual charges” of non-profit or
state-qualified lawyer referral services. In practical effect, the Model Rule has been interpreted
to mean that a lawyer may divide client fees with non-profit or approved referral services, but
may only pay set costs to advertising programs, such as the cost of a television commercial or a
newspaper advertisement,

Prior to the Internet, this dichotomy between advertising and lawyer referral services was
not difficult to understand, For example, payments to television stations to run a commercial or

‘id

® See, e.g., N.Y.C. Bar Ass'n Comm. on Prof*l ang Judicial Bthics, Formal Op. 2006-02 (2006); Va. Statc Bar,
Ethics Op. 1794 (2004).

% N.Y. Rules of Prof’l Conduct R. 1.18(z)(2).
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payments to a phone baok company to van a Yellow Pages advertisement were clearly
permissible, whereas sharing fees with o for-profit seferral service was clearly impermissible,

The Internel has blurred these lines, and it is highly likely that continued wehnological
innovation will make the lines sven less elear. For example, new marketing methods have
emerged, such as those provided by Legal Match, Total Attorieys, Groupon, and Martindsle-
Hubbell*s Lawyers.com that do not fit neatly into existing categories, Alhough the particular
models vary, lawyers offen pay these entities a fee Tor each client lead that is generated. An
important question in this confext is whether the lead generator 1 “recommending™ the lawyer
for whom the lead is generated. 1¥'so, any payments from the lawyer would violate Rule 7.2(b),
The problem is that the existing version o Model Rule 7.2 does not clearly resolve this issue,’

To address this ambiguity, the Commission examined the original purpose of the
resteictions contained in Model Rule 7.2(b). Oneg imipotrtant goal was to prohibit payments w
people (e.g., “rummers” or “cappery™ whe might engage in conduct thet the lawyer was nol
permitled to employ, such as engaging in in-person solicilations or using false or misleading
tactics. See also Rule 8.4(8) (prohibiting the violation of the Rules of Professional Conduct
“through the actz of another™). Another feason for the restrietion is that nonlawyers typically do
not have the expertise ta know which lawyers are best able o handle a particulsr matler, A
recommendation, therefore, can give the public o false impression about the appropriateness of
using a specific lawyer. The Cormmission soncluded that it should propose clarifying language
regarding the scope of Moedel Rule 7.2 that is consistent with these rationales for the Rule, while
aot unreasonably limiting lawyers' ability to use new client development toals,

A, The Commission’s Proposal

To clarify the scope of Model Rule 7.2's prohibition against paying for a
recomimendation, the Commission proposes 10 define the sord “recommendation™ i Comiment
[5]. The word would be delined as a "communication . . . [that] endorses or vouches for a
lawyer's credentialg, abilitics, vompetence, charaster, or other professional qualities.”

This new defindtion would permit lawyers to use Jead generation services, such as those
1hat are increasingly prevalent onkine, bul would reguire lowyers to ensure that the Jead
generators o not eogage in the kind of conduct that the Model Rule was intended (o prohilil.
Namely, the definition would make clear that lawyers cannot pay lead generators who endorse or
vouch for the lawyer's qredentials, abilitics, compotence, character, or other professional
qualities. This restriction is consislent witlr the idea that nonlawyers do not have the necessary
expertise to know whish lawyer st necessary professional qualities To handle a paritular
maller, -

VA related question i whether such fess would be sonsidered an impermiselble form of fee sharing under Rule 5.4,
There is consideralde case law md numerous eihig opinions thar define 8 “lega) fed™ For purposes of Rule 5.4, and
the Commission concluded that no additions! guidance is necessary o nddress the issue. See, g, ABA Comm. on
Ethica & Prof*l Responsibifity, Formel Op, 88356 (1988); Auie. State Bar Comm. on the Rules of Peof™| Conduct,
Formal Cp. 06-10 (2000); Va. State Bar, Hthics Op. 1712 {1998}
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The Commission concluded thal there are other possible congerns associated with Jead
generalion that should aiso be identified. First, the proposed Comment explains that, evan il a
lead generator does not “recommend” the lawyer, the lawyer's use of the lead generalor must be
consistent with Model Rules 1,5(e) (division of kees) and 54 (professional independence of the
fawyer), The reference to Model Rule 1.5(e) acknowledpes that the lead penerator may he
mmﬂwt‘ lawyer, see Model Rule 7.2(b)d}, in which sase the resteictions on fze divislons in Rule
1.3(e) must be observed. The reference fo Model Rule 5.4 is intended fo vemind layeyers that,

A Y

although the lwyer can pay 8 icrz 108 mnlawyar for a glient Jgad, the fee should typically not be
mntmgggkon a_person's use of the. Twms Service,  Such a fee “would constitue an
impermigsible sharing of foes with nonlawyers under Model Rule 54(a),  Moreover, the
referenice to Rule 5.4 is intended 1o remind lawyers that & nonlawyer lead generator should not in

any way direct orregulale how the lawyer’s work is performed. See Model Rule 5.4(c).

Secopd, in order to ensyre that the public is not misted, the proposed Comment language
reminds lawyers that they should not use s lead generator unless the lead gencrator's
comupunications ore consistent with Model Rule 7.1, which prohibits Talse "of misleading
communicatipgs, To comply with thig obi igatian, the Comment explains that a lawyer should
nol pay a lend generator if the lead ;:r:nttlalm states, implies, or creales a reasonable impression
that it is recommending the tawyer, is making the refereal without payment from the lawyer, or
has analyzed a person’s legal problems when detenmining whish Inwyer should receive the
relerral,

The Commission considered whether 1o requive lead generators to state affirmatively tlmt
they are not, vecommending the lawyer ind have nol wnalyzed L pEsen Y tegal-needs—Fhe

ff\m’m’uss.mn mm:lud@ci that Iead gener umn lakes mam’ iﬁcsnna, ﬂnd some of l];um Farms Wl” ot

For mat’nple Ty ;ne’ar-fztt»:;b:” nr:lvemsim, 158 Iwm 01 Tegel gu.ncmtmn where a lﬁw}*ﬂi PRYS @ Fm*
to a nontawyer {e.g,, Google) each thing someone ¢licks on the lawyer’s advertisement and is
taken 10 the lawyer's website, 'When someone clicks an such an advertisement, there is typically
no reason 1o belicve that the provider of the “pay-per-click™ service (in this example, Goople) is
ru:c:om:mending the lawyer or thet the provider of the service has, in some way, anslyzed the
person’s legal needs. The Commissien concluded that, under these circumstances, it would be
unnecessary 1o requive the lead generator o stale affirmatively that itis not luwmmendmg the

faveyer or that it has not snalyzed a person’s fegal needs, 1 would be obvious from the context
that the fead generator has not done so,

For these reasons, the Commission concluded that it would be more appro Qrial 0. slate
generally that fead peneraiors sHOUT not stale, imply, ot creaie a reasonable impression that they

e, S T

are mcammendmgj the Jawyer, lave made Ihc refe-rl al wﬂhmlt paymfmt . from the law;,m' or havc

In" some urcusmt;tameﬂ; this ?aqunenmnl l"mght mean that the icac gfnm*atml l“ms ) make
affirmative statements (¢.g., that it is nol recommending the lawyer, that it is petting paid for the
lead, or that it has not analyzed the person’s legal problems). In other circumstances, however,
whore there i no reasonable likelihood of confusion (e.g., typical “pay-per-click” advertising).
1o such affirmative stetements should be necessary,

224



105B

Finatly, the Commission is retaining the existing word “channeling” in Cormment [4].
The Commission had ennsidered deleting the word, because [t is ambiguous and does not appear
in the bleck letter. The Commission liward concerns, however, that some forms of lead
gemﬂ:m’taon raight be problematic, even if no “recommendation®™ {as that ward would be defined)
is made. For example, someone might be paid to distribute a lawyer's business cards to accidem
victims without weraelly “recommending™ the lawyer In explicll terms. Buch a puerson would be
“channeling” professional work witheu! “recommending” the lawver.  The Commission
concloded that such activitiss waould be prohibited as in-person solicitations under Model Rule
7.3 and that the word “channeling” will serve as 2 reminder abour Rule 7.3's restrictions. In
sum, the retention of the word “chanseling” is only intended as a reminder that lawyers should
not use others to engage in forms of client development that violate Model Rule 7.3,

B. Alternate Approaches Considered

The Commissinn considered several alternatives to amending Model Rule 7.2 and paid
particular attention o e that would have had move significant tmplications than the approach
that the Commission decided ta propase. 1o purticulat, the Comission considered eliminating
altogether Model Rule 7,2(bY's prohibition agalnst paying oonlawyers. for recommendations,
Such.tghange would.-have enabled lawyers to pey for such recommendations as long as the
nonlawyers’ methods were consistent with the iawyar 5 owni ethical ubhwlmns. See Madel Rule
8. 4(:;1:} “For m\rmapln a lawyer under 1his eltérnate approach would hiave béén permitied to pay a
for-profit referral service for mcm’z&mmﬂmg the lawyer, but only il the service did not employ
any methods that (he lawyer could not employ (e, it did not use misleading coramunications or
enpage in in-person sohiciations), "L"’ha Commission learned that the Distriel of Colimbia has
adopted n somewhat similar approach.®

This alternative would have rcmmad le hlEtOl‘ll}ﬁ] rf:stmtmm on ;:mymg mhers 1o ﬁngag&
in unethical condugl [ {such as paying ~ §
lmvym o use_new and. mn;;zggtngmnm_m‘zyjigi Wg i"‘ur e:«mmp!e for- pmf' it lawycr m[enut
services would be able to recommend lawyers who are parliculacly well-suited to provide the
specific services thal a person is secking, including offering a description of the lawyers’
qualifications and the cost of their services relalive to other lawyers who offer similar services.
Arguably, smich a for-profir referral service would be able o match people with eppropriate
fawyers more effectively and efficiently than not-Tor-profi i: models and thus make the delivery el

legal services more amesmblt: affordable, and Lransparent,”

Y ILC BULES OF PROFL CommcT R 7, {23 A lawyer ehall not give wovthing of valus o & person {(other than
the lwwyer's perimer or employes) for recommending the lnwyer's services theough in-person contaet™); D.C. Bar
Lezal Ethies Comm., Brhies Qp, 342 (2007,

* The proposal also would be consistert wilh the Commission's proposed a mpronn::h o ouLauurs:;mg under Rule 5.3,
In pavticular, proposed Comment (4] o thal Rule provides that, “[wihen using such services outside the [Ton, a
By er mugt make rotsonable efforts o ensure thai the serviees are provided in a maaner thut is compalible with the
fewyer's prafessiona) obligations.” The pramise of thw peaposal is congisten] with the idoa Diat Jawyers should be
permniued W pay others 1o perform sepvices on the Jawyer's behalf as long as the servizes sre performed in & manner
that s congistent with the lawyer’s own professiona) obligationa,
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The Commission nevertheless decided lo relain the restriction on paying others for o
recommendation,  Concerns were raised that, by removing the restriction, for-profit entities
would develop undue influence aver the referral of professional work, even il they do nol have
the expertise to do so. Moreover, there was voncern thal such entities might wield inappropriale
influence over lawyers who want to be recommendead, despite the restrictions contained in Model
Rule 5.4, For these reasons, the Commission's current proposal retains the eurrent prohibition
agains! paying for a recommendation, bul elavifics what counts a3 o “'recommendation.”

1%,  Proposed Amendwents to Model Rule 7.3 (Direct Contact with Progpective Clienis)

Model Rule 7.3 regulates a lawyer’s direct conlacts with the public for the purpose of

soliciting business. Parageaph («) prohibils mest kinds of in-person, live telephone, and real-time
eleetronic solicitations, but the Model Rule permils and regulates other Torms of solicitations.
such as those sent by direet mail and email.

The Commission coneluded that lawyers would benefil from a elearer definition of wha
kinds of communications constiute a “solieitation” and thus fall within the seope of Model Rule
7.5 In the early days of the Internel, little such guidance was needed, Ethies opinions had
concluded that emails constituted a soliitation and were governed by Rule 7.3, bt that less
wwrpeted forms of adwerlising (such ng websites) were not governed by the Rule.®  Today,
however, lawyers can post information on their sosial or professional networking pages (which
Funstion Hke websites), but can control the viewers and enter into conversations via those pages
(like email). Similarly, some websites allow lawyers and the public o interact, sometimes in
“real-lime” and sometimes not. The Commission was advised that lavwyers are yncertain as to
whethier these new forms of [ntemet-based activities fall within Model Rule 7.3.

The Commission coneluded thal, to address this ambiguity, lawyers need a clearcr
definition of a “soliciiation.” A new proposed Comment [1] would explain that a lawyer's
communications constitute a solicitation when the lawyer offors to provide, or can be reasonably
understood to be offering to provide, legel services to g specilic person, The phrage “reasonably
understood 1o be offering o provide” is intended {o ensure that lawyers are gaverned by (he
Model Rule even if their communications do sot contain a formal offer of representation, but are
nevertheless clearly intended For thal purpose. For example, il s lawyer approaches people at
their homes and deseribes various legal services, the lawyer's communications conslitiic a
“solicitation” gven if the lawyer dogs not formally offer to provide those services; as long a5 &
reasorable person would terprel e lawyer's communications as an olfer lo provide those
services.

The seeond sertence Js designed to clarify that a response 1o a request for information
and an adverlisement that is not directed to specific people are not “solicitations.” For example,
the sentence makes clear thot advertizements that are automalically generated in response (o an
Internet search ave not soliciiations. Because those advertisements are generated in response (o
internci-based rescarch, they ure mere analogous to a lawyer's response lo 8 request for

W hoh commnnications, however, may be govered by ofier rules, including Rale 7.1 {commmications concerning
2 lmwyer's services).
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information (which is not a solivilation) than an unsolicited and targeted lotter 1o a person wha s
known to be in need of a panicular legal service (which is o solicitation), These examples are
intended 1o clarify when a lawyer's activities constitute a solicltalion and are thus governed by
wiodel Rude 7.5,

The Commission concluded that additional elaburation on this peint also would be useful
in renumbered Comment [3]. In particular, wechaology hes enabled yarious kinds of online
interactions between lawyers and the public, The clarifying language mokes clear that lawyers
do not violate paragraph {8) il they are responding to a request {or [nforrmation, which can occur
in many settings, including online.

The Commission’s rescarch also revealed that “auwtodialing” (or “robo-calling™) is now
unlawfol in many situations. Sze, e.g. 47 U.5.C. 227(b). As a result, the Commission proposes
to delete the reference to “awtodialing” in renumbered Comment [3] and to remind lawyers that
other law often governs & lawyer's cenduct in this area.

Finally, the Comnrission’s proposal addresses a matter of werminology, With the creation
of Madel Rule 1,18 in 2002, the phrase “prospective client™ refers 1o a specific person who has
actually shared Information with g lawyer, Mode! Rule 7.3 clearly intends Lo cover cantacts with
all possible future clients, not just those who have had some contact with lawyers and have
become “prospective clients” under Model Rule 118, (See the description of Model Rule 1,18
earlier in this Report) Thus, the Commission preposes to te-itle the Medel Rule 73
“Solieitation of Clients” so that the Hille more clearly and aceuraiely Teflects the Rule’s purpose.

v, Conclusion

Technology has cnabled Jawyers to communicate about themselves and their services
more easily and efficiently, and it has enabled the public @ learn necessary information about
[awyers, their credentinls, and the particular legal sevvices those lawyers provide a5 well as the
cost of (hose services. Lawyers, however, need to gasure that these comniunications sutisfy
existing ethical obligations, The Commission’s proposals are designed to give lawyers more
guidance regarding trese obligations in the contex( of various new client development tools, The
Commission respectiully tequests that the House of Delegates adopt the amendments to the
Mode! Rules of Profissional Conduet set forth in the Resclutions accompanying this Repott.

Respectfully submitted,

Jamie 8. Gorelick and Michael Traynor, Co-Chairs
ABA Commission ou Ethics 26/26

Aypust 2012
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GENERAL INFORMATION FORM

Submitting Entity;:  ABA Commission on Ethics 20/20

Submitted By: Jamie 8. Gorelick and Michael Traynor, Co-Chairs

1.

Summary of Resoluticn(s).

Resolution 105h: Technology and Client Development

The Commission proposes to clarify when electronic communications give rise to
a prospective client-lawyer relationship under Rule 1.18 of the Model Rules of
Professional Conduct (Duties to Prospective Client). Model Rule 1,18 currently
requires a “discussion” and thus does not capture various Internet-based
communications that can, in some situations, give rise to a prospective client
relationship. The Commission proposes to replace the word “discussion” with the
word “consults” and to include in new Comment [3] language that would give
lawyers and clients more guidance as to when a “consultation” occurs under Rule
1.18.

The Commission is proposing changes to Rule 7.2 of the Model Rules of
Professional Conduct (Advertising) to clarify when the prohibition against paying
for a "recommendation” is triggered. This prohibition has unclear implications for
new forms of Internet-based client development tools, such as pay-per-lead or
pay-per-click services. To address this ambiguity, the Commission is proposing
amendments to Comment [5] to Model Rule 7.2 that would define a
“recommendation” to include communications that endorse or vouch for a
lawyer's credentials, abilities, competence, character, or other professional
qualities, This definition, along with additional Comment language, would enable
lawyers to use new client development tools, while ensuring that the public is not
misled and that the restrictions on fee sharing with nonlawyers are observed.

The Commission proposes to clarify when a lawyer's online communications
constitute the type of “solicitations” that are governed by Rule 7.3 of the Model
Rules of Professional Conduct (Direct Contact with Prospective Clients). The
Commission concluded that lawyers would benefit from a clearer definition of
what kinds of communications constitute a “solicitation” and thus fall within the
scope of the Rule.

The Commission is proposing technical changes to a Comment to Model Rule
5.5 (Unauthorized Practice of Law; Multjurisdictional Practice of Law) and a
Comment to Model Rule 7.1 (Communications Concerning a Lawyer's Services)
that would remove references to “prospective clients.” That phrase is a defined
term in Model Rule 1.18 and includes a narrower category of people than the
Comments to Model Rules 5.5 and 7.1 are intended to cover.
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2.

Approval by Submitting Entity.

The Commission approved this Resolution and Report at its April 12 -13, 2012
meeting.

Has this or a similar resolution been submitted to the House or Board previously?

No.

What existing Association policies are relevant to this resolution and how would
they be affected by its adoption?

The adoption of this resolution would result in amendments to the ABA Model
Rules of Professional Conduct.

What urgency exists which requires action at this meeting of the House?

The ABA is the naticnal leader in developing and interpreting standards of legal
gthics and professional regulation and has the responsibility to ensure that its
Model Rules of Professional Conduct and related policies keep pace with social
change and the evolution of law practice. The ABA’s last “global® review of the
Model Rules and related policies concluded in 2002, with the adoption of the
recommendations of the ABA Commission on Evaluation of the Rules of
Professional Conduct ("Ethics 2000 Commission”) and the ABA Commission on
Multijurisdictional Practice (*MJP Commission”), The Commission on Ethics
20/20 was appointed in August 2009 to conduct the next overarching review of
these policies.

Technology and globalization are transforming the practice of law in ways the
profession could not anticipate in 2002, and are giving rise to a variety of new
ethics issues relating to technology and client development. Resolution 105b
would enable the ABA to offer lawyers, clients, and judges the guidance they
need to address these issues.

Status of Leqislation. (If applicable)
N/A

Brief explanation regarding plans for implementation of the policy, if adopted by
the House of Delegates.

The Center for Professional Responsibility will publish any updates to the ABA
Model Rules of Professional Conduct and Comments. The Policy
Implementation Committee of the Center for Professional Responsibility has in
place the procedures and infrastructure to implement any policies proposed by
the Ethics 20/20 Commission that are adopted by the House of Delegates. The

10
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Policy Implementation Committee and Ethics 20/20 Commission have been in
communication in anticipation of the implementation effort.  The Policy
Implementation Committee has been responsible for the successful
implementation of the recommendations of the ABA Ethics 2000 Commission,
the Commission on Multjjurisdictiona! Practice and the Commission to Evaluate
the Model Code of Judicial Conduct.

Cost to the Association. (Both direct and indirect costs)

None.

Disclosure of Interest. {If applicable)

Referrals,

From the outset, the Ethics 20/20 Commission concluded that transparency,
broad outreach and frequent opportunities for input inte its work would be crucial.
Qver the last three years the Commission routinely released for comment to all
ABA entities (including the Conference of Section and Division Delegates), state,
local, specialty and international bar associations, courts and the public a wide
range of documents, including issues papers, draft proposals, discussion drafts,
and draft informational reparts. The Commission held eleven open meetings
where audience members participated; conducted numerous public hearings and
roundtables, domestically and abroad; created webinars and podcasts; made
CLE presentations; and received and reviewed hundreds of written and oral
comments from the bar and the public. To date, the Commission has made more
than 100 presentations about its work, including presentations to the Conference
of Chief Justices, the ABA House of Delegates, the ABA Board of Governors, the
National Conference of Bar Presidents, numerous ABA entities, as well as local,
state, and international bar associations.

‘All materials were posted on the Commission’s website. The Commission

created and maintained a listserve for interested persons to keep them apprised
of the Commission's activities. There are currently 725 people on that list.

The Commission's process was collaborative. It created seven substantive
Working Groups with participants from relevant ABA and outside entities.
Included on these Working Groups were representatives of the ABA Standing
Committee on Ethics and Professional Responsibility, ABA Standing Committee
on Professional Discipline, ABA Standing Committee on Client Protection, ABA
Standing Committee on Delivery of Legal Services, ABA Section of International
Law, ABA Litigation Section, ABA Section of Legal Education and Admissions to
the Bar, ABA Section of Real Property, Trust and Estate Law, ABA Task Force
on International Trade in Legal Services, ABA General Practice, Solo and Small
Firm Division, ABA Young Lawyers Division, ABA Standing Committee on

11
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1.

12.

Specialization, ABA Law Practice Management Section, and the National
Organization of Bar Counsel.

Contact Name and Address Information. (Prior to the meeting)

Ellyn S. Rosen

Regulation Counsel

ABA Center for Professional Responsibility
321 North Clark Street, 17" floor

Chicago, IL. 60654-7598

Phone: 312/988-5311

Fax: 312/988-5491
Ellyn.Rosen@americanbar.org

www.americanbar.org

Contact Name and Address Information. (VWho will present the report to the
House?)

Jamie S. Gorelick, Co-Chair Michael Traynor, Co-Chair
WilmerHale 3131 Eton Ave.

1875 Pennsylvania Ave., N.W. Berkeley, CA 94705
Washington, DC 20006 Ph: (510)658-8838

Ph: (202)663-6500 Fax: (510)658-5162

Fax: (202)663-6363 mtraynor@traynorgroup.com

[amie.gorelick@wilmerhale.com

12
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EXECUTIVE SUMMARY,

Summary of the Resolution(s)

Resolution 105b: Technology and Client Development

The Commission proposes fo clarify when electronic communications give rise to
a prospective client-lawyer refationship under Rule 1.18 of the Mode! Rules of
Professional Conduct (Duties to Prospective Client). Model Rule 1.18 currently
requires a “discussion” and thus does not capture various Internet-based
communications that can, in some situations, give rise to a prospective client
relationship. The Commission proposes to replace the word “discussion” with the
word “consults” and to inciude in new Comment [3] language that would give
lawyers and clients more guidance as to when a “consultation” occurs under Rule
1.18.

The Commission is proposing changes to Rule 7.2 of the Model Rules of
Professional Conduct (Advertising) to clarify when the prohibition against paying
for a *recommendation” is triggered. This prohibition has unclear implications for
new forms of Internet-based client development tools, such as pay-per-lead or
pay-per-click services. To address this ambiguity, the Commission is proposing
amendments to Comment [5] to Model Rule 7.2 of the Model Rules of
Professional Conduct that would define a “recommendation” to include
communications that endorse or vouch for a lawyer's credentials, abilities,
competence, character, or other professional qualities. This definition, along with
additional Comment language, would enable lawyers to use new client
development tools, while ensuring that the public is not misled and that the
restrictions on fee sharing with nonlawyers are observed.

The Commission proposes to clarify when a lawyer's online communications
constitute the type of “solicitations” that are governed by Rule 7.3 of the Model
Rules of Professional Conduct (Direct Contact with Prospective Clients). The
Commission concluded that lawyers would benefit from a clearer definition of
what kinds of communications constitute a “solicitation” and thus fall within the
scope of the Rule.

The Commission is proposing technical changes to a Comment to Model Rule
5.5 (Unauthorized Practice of Law; Multijurisdictional Practice of Law) and a
Comment to Model Rule 7.1 {Communications Concerning a Lawyer's Services)
that would remove references to “prospective clients.” That phrase is a defined
term in Model Rule 1,18 and includes a narrower category of people than the
Comments to Model Rules 5.5 and 7.1 are intended to cover.

13
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2.

Summary of the Issue that the Resolution Addresses

The ABA's last “global” review of the Model Rules of Professional Conduct and
related policies concluded in 2002, with the adoption of the recommendations of

the ABA Commission on Evaluation of the Rules of Professional Conduct (*Ethics

2000 Commission”) and the ABA Commission on Muitijurisdictional Practice
(*MJP Commission”). As the national leader in developing and interpreting
standards of legal ethics and professional regulation, the ABA has the
responsibility to ensure that its Model Rules of Professional Conduct and related
policies keep pace with social change and the evolution of law practice, To this
end, in August 2009, then-ABA President Carolyn B. Lamm created the
Commission on Ethics 20/20 to study the ethical and regulatory implications of
globalization and technology on the legal profession and propose changes to
ABA policies.

Resolution 105b offers lawyers guidance regarding their ethical obligations when
using new technology to market their services. The Resolution offers this
guidance in a manner that is consistent with the principles that then-ABA
President Lamm directed the Commission to follow: protecting the public;
preserving the core professional values of the American legal profession; and
maintaining a strong, independent, and self-regulated profession

Please Explain How the Proposed Policy Position will address the issue

The Commission determined that, although no new restrictions on lawyer
advertising are necessary, the existing Rules do not have clear implications for
new forms of client development. Proposed Resolution 105b, if adopted, will
provide lawyers with more guidance about how they can use new forms of
marketing to disseminate information ahout themselves and their services, while
protecting the public from false or misleading communications.

For example, the Commission proposes to clarify when electronic
communications give rise to a prospective client-lawyer relationship under Rule
1.18 of the Model Rules of Professional Conduct (Duties to Prospective Client).
Mode! Rule 1.18 currently requires a “discussion” and does not capture various
Internet-based communications that can, in some situations, give rise fo a
prospective client relationship. The Commission proposes to replace the word
“discussion” with the word “consults” and to include in new Comment [3]
language that would give lawyers and clients more guidance as to when a
“consultation” occurs under Rule 1.18.

The Resolution also updates several other Model Rules to reflect the changing
nature of the technclogy that lawyers use for client development. Currently,
Mode! Rule 7.2{b) of the Model Rules of Professional Conduct {(Advertising)
provides that a lawyer typically cannot provide anything of value to someone for
recommending the lawyer's services. This prohibition has unclear implications

14
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for new forms of Internet-based client development tools, such as pay-per-lead or
pay-per-click services. To address this ambiguity, the Commission is proposing
amendments to Comment [5] to Rule 7.2 of the Model Rules of Professional
Conduct that would define a “recommendation” to include communications that
endorse or vouch for a lawyer's credentials, abilities, competence, character, or
other professional qualities. This definition, along with additional Comment
language, would enable lawyers to use new client development tools, while
ensuring that the public is not misled and that the restrictions on fee sharing with
nonlawyers are observed.

The Commission is also proposing amendments to Rule 7.3 of the Model Rules
of Professional Conduct (Direct Contact with Prospective Clients) to clarify when
a lawyer’s online communications constitute “solicitations” and are thus governed
by the Rule.

Summary of Minority Views

The Commission is not aware of any organized or formal minority views or
opposition to Resolution 105b as of June 1, 2012.

As of June 1, 2012, the following entities have agreed to co-sponsor Resolution
105b relating to Technology and Confidentiality: The ABA Standing Committee
on Client Protection, the ABA Standing Committee on Ethics and Professional
Responsibility, the ABA Standing Committee on Professionalism, the ABA
Standing Committee on Professional Discipline, the ABA Standing Committee on
Specialization, and the New York State Bar Association.

From the outset, the Commission on Ethics 20/20 implemented a process that
was transparent and open and that allowed for broad outreach and frequent
opportunities for feedback. Over the last three years, the Commission routinely
released for comment to all ABA entities (including the Conference of Section
and Division Delegates), state, local, specialty and international bar associations,
courts, regulatory authorities, and the public a wide range of documents,
including issues papers, draft proposals, discussion drafts, and draft
informational reports, The Commission held eleven open meetings where
audience members participated; conducted numerous public hearings and
roundtables, domestically and abroad; presented webinars and podcasts; made
CLE presentations; received and reviewed more than 350 written and oral
comments from the bar, the judiciary, and the public. To date, the Commissicn
has made more than 100 presentations about its work, including presentations to
the Conference of Chief Justices, the ABA House of Delegates, the National
Conference of Bar Presidents, numerous ABA entities, as well as local, state,
and international bar associations. All materials, including all comments
received, have been posted on the Commission’s website (click here). Moreover,
the Commission created and maintained a listserve for interested persons to

15
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keep them apprised of the Commission's activities. Currently there are 725
participants on the list.

Further, as noted in the General Information Form accompanying this Resolution,
the Commission's process was collaborative. It created seven substantive
Working Groups with participants from relevant ABA and outside entities,

The Commission is grateful for and took sericusly all submissions. The
Commission routinely extended deadlines to ensure that the feedbhack was as
complete as possible and that no one was precluded from providing input. The
Commission reviewed this input, as well as the written and oral testimony
received at public hearings, and made numerous changes in light of this
feedback.

Throughout the last three years, the Commission received many supportive
submissions as well as submissions that offered constructive comments or raised
legitimate concerns. The Commission made every effort to resolve constructive
concerns raised, and in many instances made changes based upon them. The
Commission’s final proposals were shaped by those who participated in this
feedback process.

16
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AMERICAN BAR ASSOCIATION

COMMISSION ON ETHICS 20/20
STANDING COMMITTEE ON CLIENT PROTECTION
STANDING COMMITTEE ON ETHICS AND PROFESSIONAL RESPONSIBILITY
STANDING COMMITTEE ON PROFESSIONAL DISCIPLINE
STANDING COMMITTEE ON PROFESSIONALISM
STANDING COMMITTEE ON SPECIALIZATION
NEW YORK STATE BAR ASSOCIATION
GENLRAL PRACTICE, SOLO AND SMALL FIRM DIVISION
SECTION OF INTERNATIONAL LAW
YOUNG LAWYERS DIVISION
NEW YORK COUNTY LAWYERS?’ ASSOCIATION
SECTION OF BUSINESS LAW

REPORT TO THE HOUSE OF DELEGATES
RESOLUTION

RESOLVED, That the American Bar Association amends the ABA Model Rules of Professional
Conduct dated August 2012, to provide guidance regarding the ethical implications of retaining
lawyers and nonlawyers outside the firm to work on client matters (1.e. outsourcing) as follows

(insertions underlined, deletions strask-taroush):

(a) the Comments to Model Rule 1.1 (Competence);
(b) the title and Comments to Model Rule 5.3 (Responsibilities Regarding Nonlawyer
Assistants); and

(¢) the Comments to Model Rule 5.5 (Unaunthorized Practice of Law; Multijurisdictional Practice
of Law).

Client-Lawyer Relationship
Rule 1.1 Competence

" A lawyer shall provide competent representation fo a client. Compeient

representation requires the legal knowledge, skill, thoroughness and preparation
reasonably necessary for the representation.

Comment
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Retaining or Contracting With Other Lawyers

|6} Before a lawyer retaing or contracts with other lawyers outside the lawyer’s own firm
to provide or assist in the provision of legal services to a client, the lawver should ordinarily
obtain informed consent from the client and must reasonably believe that the other lawvers’
services will contribuie to the competent and ethical representation of the client. See also Rules
1.2 {(allocation of authority), 1.4 (communication with client), 1.5(e) (fee sharing). 1.6
(confidentiality). and 3.5(2) (unauthorized practice of law). The reasonableness of the decision
to retain_or contract with other lawvers outside the lawver’s own firm will depend upon the
cirgumstances, including the education, experience and reputation of the nonfirm lawvers: the
nature of the services assigned to the nonfirm lawyers: and the legal rofessional
conduct rules, and ethical environments of the jurisdictions in which the services will be
performed, particularly relating to confidential information,

[7]. When lawvers from more than one law firm are providing legal services to the client
on a particular matter, the lawyers ordinarily should consylt with each other and the client about
the scope of their respective representations and the allocation of responsibility among them, See
Rule 1.2. When making allocations of responsibility in_a matter pending before a_tribunal,

lawyers and parties may have additional obligations that are g matter of law beyond the scope_of
these Rules.

Maintaining Competence _
[6-8] To maintain the requisite knowledge and skill, a lawyer should keep abreast of changes in
the law and its practice, including the benefits and risks associated with relevant technology.,

~engage in continuing study and education and comply with all continuing legal education

requirements to which the lawyer is subject.

Law Firms And Assoclations '
Rule 5.3 Responsibilities Regarding Nonlawyer Assistancets

With respect to a nonlawyer employed or retained by or associated with a lawyer:

(a) a partner, and a lawyer who individually or together with other lawyers
possesses comparable managerial authority in a law firm shall make reasonable efforts to
ensure that the firm has in effect measures giving reasonable assurance that the person's
conduct is compatible with the professional obligations of the lawyer;

(b) a lawyer having direct supervisory authority over the nonlawyer shall make
reasonable efforts to ensure that the person's conduct is compatible with the professional
obligations of the lawyer; and

{c) a lawyer shall be respounsible for conduct of such a person that would be a
violation of the Rules of Professional Conduct if engaged in by a lawyer if:

(1) the lawyer orders or, with the knowledge of the specific conduct, ratifies
the conduct involved; or

(2) the lawyer is a partner or has comparable managerial authority in the
law firm in which the person is employed, or has direct supervisory authority over
the person, and knows of the conduct at a time when its consequences can he
avoided or mitigated but fails to take reasonable remedial action.
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Comment

[21] Paragraph (a) requues lawyers w1th managerlal authouty w1thm a law firm to make
reasonable efforts & : : vide-to ensure that
the firm has in effect measures giving reasonable assurance that nonlawyers in the firm and
nonlawyers outside the firm who work on firm matters wi# act in & way compatible with the
professional obligations of the lawyer. with-the-Rules-of Rrofessional-Conduet, See Comment [6]
to Rule 1.1 (retaining lawyers outside the firm) and Comment [1] to Rule 5.1+ {responsibilities
with respect to lawyers within a firm), Paragraph (b) applies to lawyers who have supervisory
authority over the-work-efa-nealawsres: such nonlawyers within or outside the firm. Paragraph
(c) specifies the circumstances in which a lawyer is responsible for the conduct of

such nonlawyers within or outside the firm that would be a violation of the Rules of Professional
Conduct if engaged in by a lawyer,

Nonlawyers Within the Firm

[¥2] Lawyers generally employ assistants in their practice, including secretaries,
investigators, law student interns, and paraprofessionals. Such assistants, whether employees or
independent contractors, act for the lawyer in rendition of the lawyer's professional services. A
lawyer must give such assistants appropriate instruction and supervision concerning the ethical
aspects of their employment, particularly regarding the obligation not to disclose information
relating to representation of the client, and should be responsible for their work product. The
measures employed in supervising nonlawyers should take account of the fact that they do not
have legal training and are not subject to professional discipline.

Nonlawyers Qutside the Firm

[3] A lawver may use nonlawvers outside the firm to assist the lawyer in rendering legal
services to the client. Examples incinde the retention of an investigative or paraprofessional
service, hiring a document management company to create and maintain a databage for complex
litipation, sending_client documents to a third party for printing or scanning, and using an
Internet-based service to store client information. When using such services outside the firm, a
lawyer must make reasonable efforts to ensure that the services are provided in a manner that is
compatible with the lawyer’s professional obligations. The extent of this obligation will depend
upen _the circumstances, including the education, experience and reputation of the nonlawver: the
nature of the services involved; the terms of any arrangements concerning the protection of client

information; and the legal and ¢thical environments of the jurisdictions in which the services will
be performed. particularly with regard to confidentiality. See also Rules 1.1 _(competence). 1.2
(allocation _of _authority), 1.4 (communication with client). 1.6 (confidentiality), 5.4(a)
(professional independence of the lawver), and 5.5(a) (unauthorized practice of law). When
retaining or directing a nonlawyer outside the firm, a lawyer should communicate directions
appropriate under the circumstances to give reasonable assurance that the nonlawver's conduct is
compatible with the professional obligations of the lawyer.

[4]_Where the client directs the selection of a particular nonlawver service provider
outside the firm, the lawyer ordinarily should agree with the client concerning the allocation of
responsibility for monitoring as between the client and the lawyer. See Rule 1,2, When making
such an allocation in a matter pending before a tribunal, lawvers and parties may have additional
obligations that are a matter of law beyond the scope of these Rules,
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Law Firms And Associations Rule 5.5 Unauthorized Practice Of Law; Multijurisdictional
Practice Of Law

(a) A lawyer shall not practice law in a jurisdiction in violation of the regulation of
the legal profession in that jurisdiction, or assist another in doing so.

(b) A lawyer who is not admitted to practice in this jurisdiction shall not:

(1) except as authorized by these Rules or other law, establish an office or

other systematic and continuous presence in this jurisdiction for the practice of law;
or

(2) hold out to the public or otherwise represent that the lawyer is admitted
to practice law in this jurisdiction.

(c) A lawyer admitted in another United States jurisdiction, and not disharred or

suspended from practice in any jurisdiction, may provide legal services on a temporary
basis in this jurisdiction that:

(1) are undertaken in association with a lawyer who is admitted to practice in
this jurisdiction and who actively participates in the maiter;

(2) are in or reasonably related o a pending or poteniial proceeding before a
tribunal in this or another jurisdiction, if the lawyer, or a person the lawyer is
assisting, is anthorized by law or order to appear in such proceeding or reasonably
expects to be so authorized;

(3) are in or reasonably related to a pending or potential arbitration,
mediation, or other alternative dispute resolution procceding in this or another
jurisdiction, if the services arise out of or are reasonably related to the lawyer’s
practice in a jurisdiction in which the lawyer is admitted to practice and are not
services for which the forum requires pro hac vice admission; or

(4) are nmot within paragraphs (¢}(2) or (c)(3) and arise out of or arc
reasonably related to the lawyer’s practice in a jurisdiction in which the lawyer is
admitted to practice.

(d) A lawyer admitted in another United States jurisdiction, and not disbarred or
suspended from practice in any jurisdiction, may provide legal services in this jurisdiction
that: :

(1) are provided to the lawyer’s employer or its organizational affiliates and
are not services for which the fornm requires pro hac vice admission; or

(2) are services that the lawyer is authorized to provide by federal law or
other law of this jurisdiction,

Comment

[1] A lawyer may practice law only in a jurisdiction in which the lawyer is authorized to
practice. A lawyer may be admitted to practice law in a jurisdiction on a regular basis or may be
authorized by court rule or order or by law to practice for a limited purpose or on a restricted
basis. Paragraph (a) applies to unauthorized practice of law by a lawyer, whether through the
lawyer’s direct action or by the lawyer assisting another person. For example, a lawyer may not
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assist a person in practicing law in violation of the rules governing professional conduct in that
person’s jurisdiction.

[21] Paragraphs (¢} and (d) do not authorize communications advertising legal services te
prospeetive~chients in this jurisdiction by lawyers who are admitted to practice in other
jurisdictions. Whether and how lawyers may communicate the availability of their services e
prospeetive-eHents in this jurisdiction is governed by Rules 7.1 to 7.5.
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AMERICAN BAR ASSOCIATION

COMMISSION ON ETHICS 20/20
STANDING COMMITTEE ON CLIENT PROTECTION
STANDING COMMITTEE ON ETHICS AND PROFESSIONAL RESPONSIBILITY
STANDING COMMITTEE ON PROFESSIONAL DISCIPLINE
STANDING COMMITTEE ON PROFESSIONALISM
STANDING COMMITTEE ON SPECIALIZATION
NEW YORK STATE BAR ASSOCIATION

REPORT TO THE HOUSE OF DELEGATES

RESOLUTION

RESOLVYED, That the American Bar Association amends the ABA Model Rules of Professional
Conduct dated August 2012, to provide guidance regarding the ethical implications of retaining
lawyers and nonlawyers outside the firm to worl on client matters (i.e. outsourcing) as follows

(insertions underlined, deletions struck-threugh):

(a) the Comments to Model Rule 1.1 (Competence);

(b) the title and Comments to Model Rule 5.3 (Responsibilities Regarding Nonlawyer
Assistants); and

(¢) the Comments to Model Rule 5.5 (Unauthorized Practice of Law; Multijurisdictional Practice
of Law).

Client-Lawyer Relationship
Rule 1.1 Competence

A lawyer shall provide competent representation to a client. Competent
representation requires the legal knowledge, skill, thoroughness and preparation
reasonably necessary for the representation.

Comment
Retaining or Contracting With Other Lawvers

[6) Before a fawver retains or contracts with other lawyers outside the lawyer’s own firm
to provide or assist in the provision of legal services to a client, the lawver should ordinarily

obtain informed consent from the client and must reasgnably believe thal the other lawyers’

services will contribute to the competent and ethical representation of the client. See also Rules

1,2 (allocation of authority), 1.4 {(communication with client), 1.5{(e} (fee sharing), 1.6
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{confidentiality), and 5.5(a} {unauthorized practice of [aw). The reasonableness of the decision
to_retain or contract with other lawyers outside the lawyer’s own firm will depend upon the
circumstances, including the education. experience and reputation of the nonfirm lawyers: the
nature of the services assigned to the nonfirm lawvers: and the lepal protections, professionsl
conduct rules, and ethical environments of the jurisdictions in which the services will be
performed, particularly relating to confidential information,

[7] When lawvers from more than one law firm are providing legal services o the client
on a particular matter, the lawvers ordinarily should consult with each other and the client about
the scope of their respective representations and the allocation of responsibility among them, See
Rule 1.2. When making allocations of responsibility in a matter pending before a tribunal,
lawvyers and parties may have additional obligations that are a matter of law bevond the scope of
these Rules.

Maintaining Competence

[6-8] To maintain the requisite knowledge and skill, a lawyer should keep abreast of changes in
the law and its practice, engage in continuing study and cducation and comply with all
continuing legal education requirements to which the lawyer is subject,

Law Firms And Associations
Rule 5.3 Responsibilities Regarding Nonlawyer Assistancets

With respect to a nonlawyer employed or retained by or associated with a lawyer:

(a) a partner, and a lawyer who individually or together with other lawyers
possesses comparable managerial authority in a law firm shall make reasonable efforts to
ensure that the firm has in effect measures giving reasonable assurance that the person's
conduct is compatible with the professional obligations of the lawyer;

(b) a lawyer having direct supervisory authority over the nonlawyer shall make

reasonable efforts to ensure that the person's conduct is compatible with the professional
obligations of the lawyer; and
(c) a lawyer shall be responsible for conduct of such a person that would be a
violation of the Rules of Professional Conduct if engaged in by a lawyer if:
(1) the lawyer orders or, with the knowledge of the specific conduct, ratifies
the conduct involved; or
(2) the lawyer is a parfner or has comparable managerial authority in the
law firm in which the person is employed, or has direcet supervisory authority over
the person, and knows of the conduct at a time when its consequences can be
avoided or mitigated but fails to take reasonable remedial action.

Comment

[21] Paragraph (a) requires lawyers with managerial authority within a law firm to make
reasonable efforts to-establish-interal-pelicies-and-procedures-designed-te-previde-to ensure that
the firm has_in effect measures giving reasonable assurance that nonlawyers in the firm and
nonlawyers outside the firm who work on firm matters will act in a way compatible with the
professional obligations of the lawyer, with-the Rules-of Professional Conduet. Sce Comment [6
to Rule 1,1 (retaining lawyers outside the firm) and Comment [1] to Rule 5.1+ {responsibilities
with respect to lawyers within a firm), Paragraph (b) applies to lawyers who have supervisory
authority over the-wesk-of-a—nenlwwyer: such nonlawyers within or outside the firm. Paragraph
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(c) specifies the circumstances in which a lawyer is responsible for the conduct of a-nestawyer
such nonlawyets within or outside the firm that would be a violation of the Rules of Professional
Conduct if engaged in by a lawyer,

Nonlawyers Within the Firm

[#2] Lawyers generally employ assistants in their practice, including secretaries,
investigators, law student interns, and paraprofessionals, Such assistants, whether employees or
independent contractors, act for the lawyer in rendition of the lawyer's professional services, A
lawyer must give such assistants appropriate instruction and supervision concerning the ethical
aspects of their employment, particularly regarding the obligation not to disclose information
relating to representation of the client, and should be responsible for their work product., The
measures employed in supervising nonlawyers should take account of the fact that they do not
have legal training and are not subject to professional discipline.

Nonlawyers Quiside the Firm

[31 A lawver may use nonlawyers outside the firm fo assist the lawver in rendering legal
services to the client, Examples include the retention of an investigative or paraprofessional
service, hiring a document management company to create and maintain a database for complex
litigafion, sending client documents to a third party for printing or scanning, and using an
Internet-based service to store client information. When using such services outside the firm, a
lawver must make reasonable efforts to ensure that the services are provided in a manner that is
compatible with the lawyer’s professional obligations. The extent of this obligation will depend
upen the circumstances, including the education, experience and reputation of the nonlawyer; the
nature of the services involved; the terms of any arrangements concerning the protection of client
information; and the legal and ethical environments of the jurisdictions in which the services will
be performed, particularly with regard to confidentiality, See also Rules 1,1 (competence), 1.2
(allocation of autherity), 1.4 {(communication with client), 1.6 (confidentiality}, 5.4(a)
{nrofessional independence of the lawyer), and 5.5(a) (unauthorized practice of law). When
relaining or directing a_nonlawyer outside the firm, a lawver should communicate directions
appropriate under the circumstances to give reasonable assurance that the nonlawver's conduct is
compatible with the professional obligations of the lawver.

[4] Where the client directs the selection of a particular nonlawyer service provider
cutside the firm, the lawver ordinarily should agree with the client concerning the alloeation of
responsibility for monitoring as between the client and the lawyer. See Rule 1.2. When making
such an allocation in a matter nending before a tribunal, lawyers and parties may have additiona)

- pbligations that are a matter of law bevond the scope of these Rules,

Law Firms And Associations Rule 5,5 Unauthorized Practice Of Law; Multijurisdictional
Practice Of Law

{a) A lawyer shall not practice law in a jurisdiction in violation of the regulation of
the legal profession in that jurisdiction, or assist another in doing so.

(b) A lawyer who is not admitted to practice in this jurisdiction shall not:

(1) except as authorized by these Rules or other law, establish an office or
other systematic and continuous presence in this jurisdiction for the practice of law;
or
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(2) hold out to the public or otherwise represent that the lawyer is admitted
to practice law in this jurisdiction.

(¢) A lawyer admitted in another United States jurisdiction, and not disbarred or

suspended from practice in any jurisdiction, may provide legal services on a temporary
basis in this jurisdiction that:

(1) are undertaken in association with a lawyer who is admitted to practice in
this jurisdiction and who actively participates in the matter;

(2) are in or reasonably related to a pending or potential proceeding before a
tribunal in this or another jurisdiction, if the lawyer, or a person the lawyer is
assisting, is authorized by law or order to appear in such proceeding or reasonably
expects to be so authorized;

(3) are in or reasonably related to a pending or potential arbitration,

mediation, or other alternative dispute resolution proceeding in this or another

jurisdiction, if the services arise out of or are reasonably related to the lawyer’s
practice in a jurisdiction in which the lawyer is admitted to practice and are not
serviees for which the forum requires pro hac vice admission; or

(4} are not within paragraphs (¢)(2) or (¢)(3) and arise out of or are
reasonably related to the lawyer’s practice in a jurisdiction in which the lawyer is
admitted to practice.

(d) A lawyer admitted in another United States jurisdiction, and not disbarred or
suspended from practice in any jurisdiction, may provide legal services in this jurisdiction
that;

(1) are provided to the lawyer’s employer or its organizational affiliates and
are not services for which the forum requires pro hac vice admission; or

(2) are services that the lawyer is authorized to provide by federal law or
other law of this jurisdiction. .

Comment

[1] A lawyer may practice law only in a jurisdiction in which the lawyer is authorized to
practice. A lawyer may be admitted to practice law in a jurisdiction on a regular basis or may be
authorized by court rule or order or by law to practice for a limited purpose or on a restricted
basis, Paragraph (a) applies to unauthorized practice of law by a lawyer, whether through the
lawyer's direct action or by the lawyer assisting another person. For example, a lawyer may not
assist a person_in practicing law in violation of the rules governing professional conduct in that
person’s jurisdiction,
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REPORT

Introduction

Law firms, lawyers, and corporate counsel are increasingly outsourcing legal and law-
related work, both domestically and offshore. In 2008, the ABA Standing Committee on Ethics
and Professional Responsibility issued an opinion that provides guidance to lawyers about how
to outsource ethically and in a manner that is consistent with the profession’s core values.' State
and local bar associations also have offered guidance in this area.” To date, however, the Model
Rules of Professional Conduct and their accompanying Comments have not specifically
addressed outsourcing.

The ABA Commission on Ethics 20/20 has concluded that, although changes to the text
of the Model Rules are not necessary, Comments to certain Rules should be clarified to address
this issue so that lawyers can more easily determine their ethical obligations. In particular, the
Resolutions that accompany this Report propose three changes. First, the Commission proposes
a new Comment to Model Rule 1.1 that identifies the tactors that lawyers need to consider when
retaining lawyers outside the firm to assist on a client’s matter (i.e., outsourcing legal work to
other lawyers). Second, the Commission proposes new Comments to Model Rule 5.3, in order to
identify the factors that lawyers need to consider when using nonlawyers outside the firm (i.e.,
outsourcing work to nonlawyer service providers), Finally, the Commission proposes a new
sentence to Comment [1] to Model Rule 5.5 to clarify that lawyers cannot engage in outsourcing
when doing so would facilitate the unauthorized practice of law. In cach of these cases, the
Commission’s goal is to clarify how existing rules and principles apply to the particular context
of outsourcing,

The Commission’s proposals also reflect the view that the evolution of law practice and
the continued rapid changes in and diversity of outsourcing arrangements make bright lines
impossible to draw. Like many obligations described in the Model Rules, the proposals are
intended to be rules of reason and are not intended to preclude consideration of broader legal
concerns, such as malpractice and tort liability as well as the law described in the Restatements
of Agency and the Law Governing Lawyers, In sum, the proposals do not (and cannot) replace
existing legal principles that already govern lawyer conduct; rather, they are designed to ensure
that lawyers engage in outsourcing in a manner that is consistent with applicable rules of
professional conduct,

¥ See, e.g., ABA Comm, on Ethics & Profl Responsibility, Formal Op. 08-451 (2008).

? See, e.g., State Bar of Cal,, Standing Conun, on Prof’| Regponsibility & Conduct, Formal Op, 2004-165 (2004);
Colo. Bar Ass’n, Formal Op. 121 (2009); Fla. State Bar Prof'| Ethics Comm,, Ethics Op. 07-2 (2008); N.C. State
Bar, 2007 Formal Op. 12 (2008); N.Y, State Bar Ass’n, Comm. on Prof’l Ethics, Ethics Op. 762 (2003}, N.Y.C. Bar
Ass'n Comm, on Prof’l and Judicial Ethics, Formal Op. 2006-3 {2006); Ohio Sup. Ct. Bd. of Comm’rs on
Gricvances & Discipiine, Advisory Op, 2009-06 (2009); Ass’n of the Bar ol the City of N.Y. Comm. on Prof’|
Responsibility, Report ok the Quisourcing of Legal Services Overseas (2009),
hitp.//www.nycbar.ore/pdi‘report/uploads/200718 | 3-ReportontheOutsourcingofl.egal ServicesOverseas. pdF, Council
of Bars and Law Societies of Europe, CCBE Guidelines on Legal Quisourcing (2010),
hitp:fwww cobe cuffileadmin/user ypload/NTCdocument/EN_Guidelines on legl 12779062065.pdf,
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The Commission understands that certain outsourcing is controversial in light of the
current employment market for lawyers and the economic hardships faced by lawyers cutrently
seeking jobs. The changes to the Comments to Rules 1.1, 5.3, and 5.5 of the Mode] Rules of
Professional Conduct are neither an endorsement nor a rejection of the practice of outsourcing,
Rather, the proposals respond to the existence and continuing growth of these practices and are
intended to clarify a lawyer’s obligations in this context so that lawyers who decide to outsource
do s0 in an ethical and responsible manner.

In addition to its analysis of the issues, the Commission has conducted extensive
outreach, held public meetings and public hearings on outsourcing, invited and considered
comments from numerous entities and parties, posted material on its website, and sought the
views of all ABA groups. Also, throughout its consideration the Commission has worked with
the ABA’s Standing Committee on Ethics and Professional Responsibility and the ABA Section
of International Law Task Force on International Outsourcing of Lepal Services, Their
participation was critical to the development of the Resolutions and this Report, and the
Commission is grateful for their assistance,

L An Overview of Outsourcing by Lawyers and Law Firms

Outsourcing refers generally to the practice of taking a specific task or function
previously performed within a firm or entity and, for reasons including cost and efficiency,
having it performed by an outside service provider, either in the United States or in another
country.” Among the factors that have contributed to the significant growth of outsourcing are
globalization, the technology-driven efficiencies developed and utilized by many providers of
outsourced services, and the demand by clients for cost-effective services.

Lawyers have found that the same technology-driven efficiencies that have led to an
increase in outsourcing throughout the global economy are also making outsourcing an appealing
option within the legal profession for certain work, In particular, lawyers have found that, if they
exercise proper care in the selection of a provider, work can be completed with greater speed and
lower costs without sacrificing quality. These efficiencies offer opportunities for solo
practitioners and small and medium-sized U.S. law firms, allowing them to better compete for
large malters without fear that they will lack adequate resources to perform the legal work
involved. Also, by reducing the cost of legal services, outsourcing can improve access to juslice
by making legal services more affordable.

Lawyers use outsourcing for a variety of tasks. Examples of law-related work that is
frequently outsourced includes investigative services, offsite online data storage or online
praclice management {ools (e.g., “cloud computing” services), and creation and maintenance of
databases to manage discovery in litigation, Outsour¢ing also occurs when lawyers retain other
lawyers and law firms to conduct a range of services, such as legal research, document review,
patent searches, due diligence, and contract drafting. The Commission’s research indicates that
lawyers still tend to outsource legal and law-related work domestically more often than they
outsource work internationally, In fact, information reviewed by the Commission indicates that,

¥ When outsourced worlk is sent outside the U.,S,, the activity is often referred to as “offshoring.” Work outsourced
within the United States has been referred to as “onshoring,” “insourcing” or “homesourcing.”
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more recently, the outsourcing industry is responding to client demand for greater availability of
on-shore operations,

1L The Commission’s Research Regarding Qutsourcing

As noted above, as it studied outsourcing the Commission benefited from the efforts of
other ABA entities, In particular, the ABA Standing Committee on Ethics and Professionsl
Responsibility had released Formal Opinion 08-451 in 2008, which addressed a variety of ethical
issues associated with outsourcing. Moreover, shortly after the release of Formal Opinion 08-
451, the ABA Section of International Law had cteated a Task Force on the International
Outsourcing of Legal Services to examine related issues,

The Commission’s research focused on the ethics-related issues identified in ABA
Formal Opinion 08-451; fees, competence, scope of practice, confidentiality, conflicts of interest,
safeguarding client property, adequate supervision of lawyers and nonlawyers, unauthorized
practice of law, and independence of professional judgment, The Commission also considered
the ethics opinions issued by international, state and local bar associations, the vast majority of
which identified issues similar to those in Formal Opinion 08-451.*

The Commission’s conclusions regarding these issues were informed by scholarly
articles, studies, and surveys; testimony offered at the Commission’s public hearings; comments
received in response to questions that were posed to clients, lawyers, law firms, and providers of
outsourced services; and news reports. The Commission also reviewed materials from domestic
and international outsourcing providers, finding substantial evidence that the providers are
focused on the ethical considerations identified in the organized bars’ ethics opinions. For
example, providers of outsourced legal and non-legal services have developed protocols that
include increasingly sophisticated technology to ensurc quality control, adequate security over
personnel and information, and opportunities for and convenience of oversight by the lawyers
and law firms that are outsourcing the work,’

The Commission was particularly interested in procedures to protect confidential
information. Although procedures vary depending on the type of work that is being outsourced,
the Commission found that lawyer and nonlawyer employees of many outsourcing providers are
required to sign confidentiality agreements, with some firms requiring employees to sign new
and separate confidentiality agreements for each new assignment, Providers also frequently use
securily measures to protect clectronic information (e.g., encryption, malware protection,
firewalls), They use biometric and other security measures to ensure only authorized physical
access to data, such as separate premises or arcas for each project. They use continuous video
monitoring, monitoring of employee computers, and repeated identity checks within buildings,
elevators, and other areas where work is being performed, They frequently disable the portals on
employee computers so that portable data storage devices cannot be used to remove information

! See supra note 2,

3 See ABA Commission on Ethics 20/20,
htips//www.americanbar,org/eroups/professional_responsibility/aba_commission on ethics 20 20.htm} fora
sample bibliography and other materials related to the Commission’s research.

3
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from the premises, They also perform extensive background checks on employees as well as
periodic internal and external audits of all of the foregoing measures.

The Commission found that conflict-of-interest considerations are increasingly given
careful aftention. For example, a number of outsourcing providers employ conflicts checking
procedures modeled after those used by large U.S. and UK. law firms; others are developing
similar systems, These systems include maintaining extensive databases for existing and former
clients and screening the work history of new recruits and existing employees against both the
information contained in the databases and information supplied by the client,

The Commissjon’s research has revealed that a number of companies that provide
outsourced services have established sophisticated training programs for nonlawyer and lawyer
employees on a variety of topics, including U.S. substantive and procedural law, legal research
and writing, and the rules of professional conduct, These companies also regularly seek input
from and collaboration with the organized bar and lawyers and law firms in the development of
ethics policies and training regimes for their lawyer and nonlawyer employees.

III.  Guiding Principles for the Commission’s Recommendations

In considering possible changes to the ABA Model Rules of Professional Conduct, the
Commission telied on two important principles. First, the Model Rules are a critical, but not
exclusive, source of the law governing lawyers. In particular, the Model Rules “presuppose a
larger legal context shaping the lawyer’s role. That context includes court rules and statutes
relating to matters of licensure, laws defining specific obligations of lawyers and substantive and
procedural law in general.”® Second, the comments to the Model Rules are often used to provide
guidance as to these additional obligations.” In light of these guiding principles, the Commission
concluded that lawyers should be given more guidance on outsourcing through changes to the
Comments to the Model Rules,

The Commission’s review of the Model Rules of Professional Conduct revealed that, in
all but three instances, they are either easily recognizable as having application to outsourcing, or
they bear no relation to it at all. For example, the extensive commentary accompanying the
series of Model Rules dealing with conflicts of interest (Rules 1.7 through 1.13), when
constdered in conjunction with the wealth of ethics opinions, court cases, and scholarly
discussion generally available on that subject, revealed that no special language needed to be
added to those Rules to remind lawyers of how they apply to outsourcing practices. The
Commission reached the same conclusion about Model Rule 1.5 (Fees) and the wealth of ethics
opinions available treating myriad specific questions relating to the reasonableness of fees for
both legal and non-legal services, as well as regarding Model Rule 1.15 (Safekeeping Property),

The Commission ultimately determined, however, that the comments to Rule 1.1
(Competence), Rule 5.3 (Responsibilities Regarding Nonlawyer Assistants) and Rule 5.5
(Unauthorized Practice of Law; Multijurisdictional Practice of Law) were appropriate locations
for clearer guidance.

¢ ABA MODEL RULES OF PROF’L CONDUCT, Scope, par. [15].
" See id. (observing that “comments are sometimes used to alert lawyers fo their responsibilities under...other law™).
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IV,  The Commission’s Proposal Regarding Model Rule 1,1: Retention of Nonfirm
Lawyers

Model Rule 1.1 requires a lawyer to perform legal services competently, The
Commission concluded that, in light of the frequency with which lawyers now outsource work to
another lawyer or law firm, the Comments o Rule 1.1 should be expanded to refer specifically to
the practice,

The Commission concluded that Model Rule 1.1 is the appropriate location for this
guidance for two reasons. First, Comment [1] to Model Rule 1.1 already addresses a related
subject: a lawyer’s duty to associate with another lawyer to ensure competent representation of a
client. Second, as Formal Opinion 08-451 makes clear, the primary ethical consideration when
retaining a nonfirm lawyer is whether the nonfirm lawyer is competent to assist in the
representation. The Commission considered other locations for the new commentary, including
Model Rule 1.2 (Scope of Representation and Allocation of Authority Between Client and
Lawyer), but concluded that the primary ethical consideration when retaining nonfirm lawyers is
the competence of those nonfirm Jawyers and that Model Rule 1.1 is therefore the appropriate
location for further guidance.

The first sentence of the proposed new Comment [6] restates a general position expressed
in ABA Formal Opinion 08-451 and in various state and local ethics opinions: lawyers should
take reasonable steps to ensure that the outsourced services will be performed competently and
that they contribute to the overall competent and ethical representation of the client.

The first sentence also explains that, ordinarily, a lawyer should obtain a client’s
informed consent before retaining a nonfirm lawyer. The Commission was reluctant to conclude
that consent is always required, because consent may not be necessary when a nonfirm lawyer is
hired to perform a discrete and limited task, especially if the task does not require the disclosure
of confidential information. Nevertheless, the Commission concluded that consent will typically
be required, and will almost always be advisable, when a nonfirm lawyer is retained to assist on
a client’s matter,

Following the first sentence is a list of other Model Rules that lawyers should consult
when retaining nonfirm lawyers. The Commission concluded that these Model Rules are
commonly implicated in this context and that lawyers should be aware of their potential
application,

The next sentence lists several factors that lawyers should consider when retaining
nonfirm lawyers, including the education, experience and reputation of the nonfirm lawyers; the
nature of the services assigned to the nonfirm lawyers; and the legal protections, professional
conduct rules, and ethical environments of the jurisdictions in which the services will be
performed, particularly relating to confidential information. This list is not intended to be
exhaustive, but is intended o give lawyers some guidance regarding some of the most important
considerations to take into account when retaining nonfirm lawyers.
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In early drafts of this proposal, the Commission had an additional sentence at the end of
the Comment that would have required lawyers to reasonably believe that the nonfirm lawyer’s
work was competently performed. The Commissicn heard concerns that the sentence could be
read to impose unnecessary, costly obligations to determine the competency of work performed
by other lawyers in different firms to whom work was outsourced, The Commission concluded
that these concerns were well-founded. Because the outsourcing of work to other lawyers takes
many different forms, the Commission concluded that the level of oversight over those lawyers
shonld be addressed in an ethics opinion, which can provide a nuanced treatment of the issue,
rather than in a Comment to the Model Rules, The Commission has asked the ABA Standing
Committee on Ethics and Professional Responsibility to address this issue either in a revised
version of Formal Opinion 08-451 or a separate Formal Opinion,

Proposed Comment [7] emphasizes that, when multiple firms work together on a client’s
matter, the firms ordinarily should consult with the client and each other about the scope of the
work being performed by each firm and the allocation of responsibility among them, When
making such allocations of responsibility, however, the proposed Comment reminds lawyers that
they (and their clients) might have additional obligations that are a matter of law beyond the
scope of these Rules, particulatly in the context of discovery.

Finally, although the new Comments address outsourcing, the Commission does not use
the word “outsourcing” in its proposed additions to the official Comments. The Commission
concluded that, in this context, lawyers are more familiar with the concept of “retaining” or
“contracting with” a nonfirm lawyer and that the word “outsourcing” would create unnecessary
confusion. Moreover, the word “outsourcing” may become dated or fall out of use, to be
replaced by a new term-of-art. Thus, the Commission retained the traditional terminology, but
concluded that outsourcing as it occurs today is conceptually identical to the retention of nonfirm
lawyers.

Y. Use of Nonlawyer Assistance Outside the Firm: Proposal Regarding Model Rule 5.3

Model Rule 5.3 was adopted in 1983, and was designed to ensure that lawyers employ
appropriate supervision of nonlawyers. Although the Rule has been interpreted to apply to
lawyers’ use of nonlawyers within and outside the firm,® the Commission concluded that lawyers
would benefit from additional guidance regarding the application of the Rule to outside
nonlawysts.

A. Proposed Changes to Comment [1]

The Commission determined that Comment [2], which offers an overview of Moedel Rule
5.3, is more appropriately located in Comment [1]. The Commission also concluded that this
overview Comment should make clear that, consistent with existing authonty, Model Rule 5.3
applies to the use of nonlawyers within and outside the firm.

® See, e.g., ABA Comm. on Ethics & Prof’| Responsibility, Formal Op, 95-398 (1995) (concluding that, *[u]nder
Rule 5.3, a lawyer retaining . . . an ouiside service provider is required to make reasonable efforts to ensure that the
service provider will not make unauthorized disclosures of client information™) (emphasis added),

’1d.
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B. Proposed Changes to Comment [3]

An existing Comment (which would become Comment [2]) identifies the considerations
that apply when the services are performed within the firm, and the Commission concluded that a
separate Comment — proposed Comment [3] — should identify the distinct concerns that arise
when the services are performed oufside the firm,

As an initial matter, proposed Comment [3] recognizes that nonlawyer services can take
many forms, including services performed by individuals and services performed by automated
products (e.g., online data storage). To reflect the scope of the nonlawyer services now being
provided outside of firms, the first sentence of the Comment [3] includes a “cloud computing”
example. (For similar reasons, the Commission is proposing to change the title of Mode! Rule
5.3 from “Nonlawyer Assistants” to “Nonlawyer Assistance.”)

The rest of proposed Comment [3] describes a lawyer’s obligations when using
nonlawyer services outside the firm. The Comment states that, when using such services, the
lawyer has an obligation to ensuré that the nonlawyer services are performed in a manner that is
compatible with the lawyer’s professional obligations. The proposed Comment then identifies
the factors that determine the extent of the lawyer’s obligations in this regard, The Comment
also references several other Mode] Rules that lawyers should consider when using nonlawyer
services outside the firm.

The last sentence of Comment [3] emphasizes that lawyers have an obligation to give
appropriate instructions to nonlawyers outside the firm when retaining or ditecting those
nonlawyers, For example, a lawyer who instructs an investigative service may not be in a
position to directly supervise how a particular investigator completes an assignment, but the
lawyer’s instructions must be reasonable under the circumstances to provide reasonable
assurance that the investigator’s conduct is compatible with the lawyer's professional
obligations.

Notably, the proposed Comment language does not describe whether a lawyer must
obtain consent when disclosing confidential information to nonlawyer service providers outside
the firm. The Commission concluded that there arc many circumstances where such consent is
unnecessary. For example, lawyers regularly send documents to outside vendors for scanning or
copying, but there is ordinarily no need to obtain the client’s consent to have those services
performed. There are, however, other situations where client consent might be advisable or
required, As with the issue above relating to the level of oversight over nonfirm lawyers to
whom work has been outsourced, the Commission concluded that lawyers would benefit from
further "clarification of this issue by the Standing Commitiee on Ethics and Professional
Responsibility and has requested that the Committee undertake consideration of this issue,

Finally, as is the case with the proposed Comment to Model Rule 1.1, proposed
Comment [3] does not use the term “outsourcing.” The Commission concluded that lawyers may
incorrectly conclude that they are not engaged in “outsourcing” when using nonlawyer services
outside the firm. To avoid such a misunderstanding, the Commission decided to retain the
original phrasing of the Model Rule within the Comment.
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C. Proposed Changes to Comment [4]

Proposed Comment [4] recognizes that clients sometimes direct lawyers to use particular
nonlawyer service providers. In such situations, the lawyer ordinarily should consult with the
client to determine how the outsourcing arrangement should be structured and who will be
responsible for monitoring the perfermance of the nonlawyer services.

The word “monitoring” reflects a new ethical concept. The Commission concluded that
it was needed because, when a nonlawyer outside the firm is performing setvices in connection
with a matter, it may not be possible to “directly supervise” the nonlawyer. The word
“monitoring” makes clear that there is nevertheless a need to remain aware of how nonlawyer
services are being performing, The Comment explains that, when the client directs the lawyer to
use a particular nonlawyer, the lawyer and client should ordinarily agree who will have this
“monitoring” responsibility. In contrast, if the client has not direcled the selection of the
nonlawyet, the lawyer or law firm would have the “monitoring” responsibility,

The final sentence of the proposed Comment [4] is intended to remind lawyers that they
may have duties to a fribunal that are not necessarily satisfied through compliance with the Rufes
of Professional Conduct. For example, if a client instructs the lawyer to hire a particular
electronic discovery vendor, the lawyer cannot cede all monitoring responsibility to the client,
given that the lawyer may have fo make certain representations to a tribunal regarding the
vendor’s work.

V1.  Assisting the Unauthorized Practice of Law: Proposal Regarding Model Rule 5,5

When lawyers outsource work to lawyers and nonlawyers, it is important to ensure that
those lawyers and nonlawyers are not engaging in the unauthorized practice of law, The
Commission concluded that it is important to make this point explicitly in Comment [1] to
Model Rule 5.5. The Commission’s proposed amendment to that Comment serves that purpose.

Conclusion

The Commission believes that continued study by, and education of, the profession about
outsourcing practices is essential, especially given that those practices will evolve and new ethics
issues may arise, Thus, in addition to recommending the adoption of the amendments described
in the Resclutions accompanying this Report, the Commission enthusiastically endorses a
comprehensive, user-friendly website that would be managed by the ABA Center for
Professional Responsibility and would track all significant news and developments relating to the
cthics of outsourcing. This website will provide up-fo-date access to both evolving outsourcing
practices and the technological changes that make them possible. During the period in which the
continued and rapid evelution in outsourcing practices renders the creation of a static, established
set of practice standards both unwieldy and premature, this web-based resource will serve as an
easily-updated “living document,” useful both to those who engage in outsourcing and to those
who study it
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The Ethics 20/20 Commission respectfully requests that the House of Delegates adopt the
proposed amendments to Model Rules 1.1, 5.3, and 5.5 in the accompanying Resolutions.

Respectfully submitted,

Jamie S. Gorelick and Michael Traynor, Co-Chairs
ABA Commission on Ethics 20/20

August 2012
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1.

Summary of Resolution(s).

Resolution 105¢: Outsourcing

The Commission is proposing new Comments to Rule 1.1 of the Model Rules of
Professional Conduct (Competence) to identify the factors that lawyers need to
consider when retaining lawyers in a different firm to assist on a client's matter.
The factors emphasize the importance of ensuring that the retained lawyers
contribute to the competent and ethical representation of the client.

The Commission is proposing amendments to the title of, and Comments to,
Rule 5.3 of the Model Rules of Professional Conduct to address issues relating to
the retention of nonlawyers outside the firm. To reflect the increasingly important
role of automated nonlawyer assistance, such as “cloud computing” services, the
titte of the Rule will change from “Responsibilities Regarding Nonlawyer
Assistants” to “Responsibiliies Regarding Nonlawyer Assistance.” Moreover, the
Comments will emphasize that lawyers should make reasonable efforts to ensure
that nonlawyers outside the firm provide their services in a manner that is
compatible with the lawyer's own professional obligations, including the lawyer's
obligation to protect client information.

The Commission is proposing amendments to Comment [1] to Rule 5.5 of the
Model Rules of Professional Conduct (Unauthorized Practice of Law;
Muitijurisdictional Practice of Law) that would make clear that lawyers cannot
engage in outsourcing in a manner that would facilitate the unauthorized practice
of law,

Approval by Submitting Entity.

The Commission approved this Resolution and Report at its April 12 -13, 2012
meeting.

Has this or a similar reseluticn been submitted to the House or Board previously?

No.

0
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What existing Association policles are relevant to this resolution and how would
they be affected by its adoption?

The adoption of these resolutions would result in amendments to the ABA Model
Rules of Professional Conduct.

What urgency exists which requires action at this meeting of the House?

The ABA is the national leader in developing and interpreting standards of legal
ethics and professional regulation and has the responsibility o ensure that its
Model Rules of Professional Conduct and related policies keep pace with social
change and the evolution of law practice. The ABA's last “global” review of the
Model Rules and related policies concluded in 2002, with the adoption of the
recommendations of the ABA Commission on Evaluation of the Rules of
Professional Conduct (“Ethics 2000 Commission”) and the ABA Commission on
Multijurisdictional Practice ("MJP Commission”). The Commission on Ethics
20/20 was appointed in August 2009 to conduct the next overarching review of
these policies.

Technelogy and globalization are transforming the practice of law in ways the
profession could not anticipate in 2002, Cne aspect of this transformation has
been the extent to which lawyers now outsource legal and nonlegal services. The
Commission found that the Model Rules currently offer lawyers limited guidance
regarding their ethical obligations in this increasingly important context.

Status of Legislation. {If applicable)

N/A

Brief explanation regarding plans for imelementation of the policy, if adopted by
the House of Delegates,

The Center for Professional Responsibility will publish any updates to the ABA
Model Rules of Professional Conduct and Comments. The Policy
Implementation Committee of the Center for Professional Responsibility has in
place the procedures and infrastructure to implement any policies proposed by
the Ethics 20/20 Commission that are adopted by the House of Delegates. The
Policy Implementation Committee and Ethics 20/20 Commission have been in
communication in anticipation of the implementation effortt  The Policy
Implementation Committee has been responsible for the successful
implementation of the recommendations of the ABA Ethics 2000 Commission,
the Commission on Multijurisdictiona!l Practice and the Commission to Evaluate
the Model Code of Judicial Conduct.

11
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8.

10.

Cost to the Association. (Both direct and indirect costs)

None.

Disclosure of Interest. (If applicable)

Referrals.

From the outset, the Ethics 20/20 Commission concluded that transparency,
broad outreach and frequent opportunities for input into its work would be crucial.
Over the last three years the Commission routinely released for comment to all
ABA entities (including the Conference of Section and Division Delegates), state,
local, specialty and international bar associations, courts and the public a wide
range of documents, including issues papers, draft proposals, discussion drafts,
and draft informational reports. The Commission held eleven open meetings
where audience members participated; conducted numerous public hearings and
roundtables, domestically and abroad; created webinars and podcasts; made
CLE presentations; and received and reviewed hundreds of written and oral
comments from the bar and the public. To date, the Commission has made more
than 100 presentations about its work, including presentations to the Conference
of Chief Justices, the ABA House of Delegates, the ABA Board of Governors, the
National Conference of Bar Presidents, numerous ABA entities, as well as local,
state, and international bar associations.

All materials were posted on the Commission's website. The Commission
created and maintained a listserve for interested persons to keep them apprised
of the Commission's activities. There are currently 725 people on that list.

The Commission's process was collaborative. |t created seven substantive
Working Groups with participants from relevant ABA and outside entities.
Included on these Working Groups were representafives of the ABA Standing
Committee on Ethics and Professional Responsibility, ABA Standing Committee
on Professional Discipline, ABA Standing Committee on Client Protection, ABA
Standing Committee on Delivery of Legal Setvices, ABA Section of International
Law, ABA Litigation Section, ABA Section of Legal Education and Admissions to
the Bar, ABA Section of Real Property, Trust and Estate Law, ABA Task Force
on International Trade in Legal Services, ABA General Practice, Solo and Small
Firm Division, ABA Young Lawyers Division, ABA Standing Committee on
Specialization, ABA Law Practice Management Section, and the National
Organization of Bar Counsel.

12
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Contact Name and Address Information. (Prior to the meeting)

Ellyn S. Rosen

Regulation Counsel

ABA Center for Professional Responsibility
321 North Clark Street, 17" floor

Chicago, IL 60854-7598

Phone: 312/988-5311

Fax: 312/988-5491
Ellyn.Rosen@americanbar.org

Contact Name and Address Information. (Who will present the report to the
House?)

Jamie S. Gorelick, Co-Chair Michael Traynor, Co-Chair
WilmerHale 3131 Eton Ave.

1875 Pennsylvania Ave., N.W, Berkeley, CA 94705
Washington, DC 20006 Ph: (5610)658-8839

Ph: (202)663-6500 Fax: (510)658-5162

Fax: (202)663-6363 miraynor@traynorgroup.com

jamie.qorelick@wilmerhale.com
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1.

EXECUTIVE SUMMARY

Summary of the Resolution(s)

Resolution 105(c): Outsourcing

The Commission is proposing new Comments to Rule 1.1 of the Model Rules of
Professional Conduct (Competence) to identify the factors that lawyers need to
consider when retaining lawyers in a different firm to assist on a client's matter.
The factors emphasize the importance of ensuring that the retained lawyers
contribute to the competent and ethical representation of the client.

The Commission is propesing amendments to the title of, and Comments fo,
Rule 5.3 of the Model Rules of Professional Conduct to address issues relating to
the retention of nonlawyers outside the firm. To reflect the increasingly important
role of automated ncnlawyer assistance, such as “cloud computing” services, the
title of the Rule will change from "Responsibilities Regarding Nonlawyer
Assistants” to "Respansibilities Regarding Nonlawyer Assistance.” Moreover, the
Comments will emphasize that lawyers should make reasonable efforts to ensure
that nonlawyers outside the firm provide their services in a manner that is
compatible with the lawyer's own professicnal obligations, including the lawyer's
obligation to pretect client information.

The Commission is proposing amendments to Comment [1] of Rule 5.5 of the
Model Rules of Professional Conduct (Unauthorized Practice of Law;
Multijurisdictional Practice of Law) to make clear that lawyers cannot engage in
outsourcing in a manner that would facilitate the unauthorized practice of law.

Summary of the Issue that thé Resolution Addresses

The ABA's last “glebal” review of the Model Rules of Professional Conduct and
related policies concluded in 2002, with the adoption of the recommendations of
the ABA Commission on Evaluation of the Rules of Professional Conduct (“Ethics
2000 Commission”) and the ABA Commission on Multijurisdictiona! Practice
(*“MJP Commission”). As the national leader in developing and interpreting
standards of legal ethics and professional regutation, the ABA has the
responsibility to ensure that its Model Rules of Professional Conduct and related
policies keep pace with social change and the evolution of law practice. To this
end, in August 2009, then-ABA President Carolyn B. Lamm created the
Commission on Ethics 20/20 to study the ethical and regulatory implications of
globalization and technology on the legal profession and propose changes to
ABA policies.

14
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Technology and globalization are transforming the practice of law. One aspect of
this transformation is that legal and nonlegal work can be, and often is,
disaggregated. The outsourcing of work, both domestically and internationally,
as a means to provide clients with competent and cost-effective services is not
new, but it is cccurring with greater frequency due to technological change and
increased globalization.

The Commission found that the Model Rules currently offer lawyers limited
guidance regarding their ethical obligations in this increasingly important context.
Resolution 105c, if adopted, will provide that guidance and do so in a manner
that is consistent with the principles that then-ABA President Lamm directed the
Commission to follow: protecting the public; preserving the core professional
values of the American legal profession; and maintaining a strong, independent,
and self-regulated profession,

Please Explain How the Proposed Policy Position will address the issue

Resolution 105¢, if adopted, will give [awyers who decide to engage in
outsourcing more guidance regarding their ethical obligations.

- The Commission's proposed new Comments [6] and [7] to Rule 1.1 of the Mode!
Rules of Professional Conduct (Competence) identify the factors that lawyers
need to consider when retaining lawyers in another firm to assist on a client's
matter. The factors emphasize the importance of ensuring that the retained
lawyers contribute to the competent and ethical representation of the client.

The Commission’s proposed amendments to Rule 5.3 are designed to give
lawyers more guidance regarding the retention of outside nonlawyers. The
proposed new Comments identify the factors that lawyers need to consider when
outsourcing work to nonlawyers and emphasize that lawyers should make
reasonable efforts to ensure that those nonlawyers provide their services in a
manner that is compatible with the lawyer's own professional obligations,
including the lawyer’s obligation to protect client information.

The last sentence of Comment [3] emphasizes that lawyers have an obligation to
give appropriate instructions to nonlawyers outside the firm when retaining or
directing those nonlawyers and that the lawyer's instructions must be reasonable
under the circumstances.

Comment [4] recognizes that clients frequently direct lawyers to use particular
nonlawyer service providers. In such situations, Comment [4] provides that
lawyers ordinarily should consult with their clients to determine how the
outsourcing arrangement should be structured and who will be responsible for
monitoring the performance of the nonlawyer services,

15
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Finally, the Commission is proposing amendments to Comment [1] to Rule 5.5 of
the Model Rules of Professional Conduct (Unauthorized Practice of lLaw;
Multijurisdictional Practice of Law) that would make clear that lawyers cannot
engage in outsourcing in a manner that would facilitate the unauthorized practice
of law.

4, Summary of Minority Views

The Commission is not aware of any organized or formal minority views or
opposition to Resolution 105¢ as of June 1, 2012,

As of June 1, 2012, the following entities have agreed to co-sponsor Resolution
1056c¢ relating to Technology and Confidentiality: The ABA Standing Committee
on Client Protection, the ABA Standing Committee on Ethics and Professional
Responsibility, the ABA Standing Committee on Professionalism, the ABA
Standing Committee on Professional Discipline, the ABA Standing Committee on
Specialization, and the New York State Bar Association,

From the outset, the Commission on Ethics 20/20 implemented a process that
was transparent and open and that allowed for broad outreach and frequent
opportunities for feedback. Over the last three years, the Commission routinely
released for comment to all ABA entities (including the Conference of Section
and Division Delegates), state, local, specialty and international bar associations,
courts, regulatery authorities, and the public a wide range of documents,
including issues papers, draft proposals, discussion drafts, and draft
informational reports, The Commission held eleven open meetings where
audience members participated; conducted numerous public hearings and
roundtables, demestically and abroad; presented webinars and podcasts, made
CLE presentations; received and reviewed more than 350 written and oral
comments from the bar, the judiciary, and the public. To date, the Commission
has made more than 100 presentations about its work, including presentations to
the Conference of Chief Justices, the ABA House of Delegates, the National
Conference of Bar Presidents, numerous ABA entities, as well as local, state,
and international bar associations. All materials, including all comments
received, have been posted on the Commission's website (click here). Moreover,
the Commission created and maintained a listserve for interested persons to
keep them apprised of the Commission's activities. Currently there are 725
participants on the list.

Further, as noted in the General Information Form accompanying this Resolution,
the Commission’s process was collaborative. It created seven substantive
Working Groups with participants from relevant ABA and outside entities.

The Commission is grateful for and took seriously all submissions. The

Commission routinely extended deadlines to ensure that the feedback was as
complete as possible and that no one was precluded from providing input. The

16
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Commission reviewed this input, as well as the written and oral testimony

received at public hearings, and made numerous changes in light of this
feedback.

Throughout the last three years, the Commission received many supportive
submissions as well as submissions that offered constructive comments or raised
legitimate concerns. The Commission made every effort to resolve constructive
concerns raised, and in many instances made changes based upon them. The

Commission’s final proposals were shaped by those who participated in this
feedback process.

17
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AMERICAN BAR ABSOCIATION

COMMISSION ON ETHICS 20/20
STANDING COMMITTEE ON CLIENT PROTECTION
STANDING COMMITTEE ON ETHICS AND PROFESSIONAL RESPONSIBILITY

STANDING COMMITTEE ON PROFESSIONAL DISCIPLINE

STANDING COMMITTER OGN PROFESSIONALISM

STANDING COMMITTEE ON SPECIALIZATION
NEW YORK STATE BAR ASROCIATION
GENERAL PRACTICE, SOLO AND SMALL FIRM DIVISION
SECTIHON OF INTERNATIONAL LAW
NEW YORK COUNTY LAWYERS® ASSOCIATION
SECTION O BUSINLESS LAW

RETORT TO THE FOUSE OF DELEGATRES

RESOLVED, That the Amaericen Bar Association amends the ABA Modal Rules of Professional
Conduct dated Auvgust 2012, fo provide guidance regarding the detection of conflicts of interest
when lawyers move from one firn to another, fitms merge or there is a sale of a law praciice, as
follows (insertions underlined. deletions sruelethrough):

(a) the black fetter and Comments to Model Rule 16 (Confidentiglity}; and
{b) the Conwnents to Model Rule .17 (Sale of Law Practive),

Rule L& Confidentiality of Tuformation

(@) A lawyer shall not reven| information relating to the vepresentation of 8 client
unless the client glves Informed eonsent, the disclosure i inpliedly anthorized in order (o
carry sut the representation or the diselosure is permvitted by parvagraph (b).

() A lwwyer may veveal infoemation relating to the representafion of a client to the
extent the lawyer reasonably believes necessary:

(1) to prevent reasonably certain death or substantial bodily harm;

(4) to prevent the elient from commultting a erime or frawd that {5 reasonably
certain 1o vesubt in substaniial injory to the financial interests ov property of
another and in furtherance of which the cliont has vsed or i nsing the biwyer's
services;

{3} to prevent, mitignte or rectify substantial bejury to the finnncial interests
or property of another that is vensonably certain to vesult or has resnlted from the
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client's commission of a crivae or fraud in furtherande of which the client has used
the lawyer's services;

(4) to secure legal advice abuout the awyer's complisnes with these Rules;(5)
to establish a claim or defense on Lelealf of the Iawyer i a conteoversy between the
Wawyer and the client, to establish o defense to a criminal charge or civil claim
against the wyer bosed upon conduct in which the clieat was tuvolved, or to
respond 1o allegations in any proceeding concerning the bowyer's vepresentation of
tie elient; en

(6) m comply with other law or a court ovdeeg gr

&tm:i and mqnl %mm’]im tf intﬁmqt bty

(c) .&'5. lmwm sh'lll g ke mmumahle ei‘farts fﬁ nmvcnt ihe ingdeleni ar
unnuthorized disclosure of, ov g_nanihm‘éged access_to. information to_the
representafion of a elient,

Comment

(0

Deteetion of Contlicts of Tulerest

h 13 termh TVm tins Imuml mfmmmmn h(’}wevm ﬂmﬁm be dis a; ose i
'Eitm f rens ’ ‘

- -E SLEAL m olvé confliets o "lmes_th[LLW
: osure of @.;;35 information is prohibited it
it would cnmb!mmsw the az’:tﬁazwmhmn mml@m or atherwise prejudice the elient (oo, the fce

that a_corporate client is seeking advice op a eomovate takeover iEmL hag el ﬁe&n ﬁuhhclv
annenmead: that & person bas consilted & lrwyer about the possibili A 3

person's Intentions ase %tmw?t tw_the persoi's spoyse: ar I:lml-
about 8. crimingl inve : it 1y ) ) i g g
pacagraph (@) prohibits disclosu r@ unluss ilw client_or f‘umst client gives mmmml wnsant A
lawyer's fiduagrv duty o the lawyer's fim may alsg p rver’s conduct when exploring
an associntion with another firm and wu:ggygﬂcl le% »__1“ iese Rules,

[14] Any ioformation disclosed ntfrgngﬁt I paragraph (X7} may be used or torther
disclosed only 1o the extent necessary to deteet g .umjw&;cmnm 0f111temst Paragraph {

does not restelet the yse of |

pursuant to paragrawh (b 14 8 1iC
within a law frm when the c{mkmlm is UT.hQIWIEan ulhorizer
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[mwm in.g mm dwmlomiormation o pnother wyer i the same flrm to detect and resolve
1ection with undertaking o new vepresentation,

[I j} A iawym ma3, e ordered ta reveal infomustion relating to the representation of &
client by a eourt or by ancther tribunal or governmental entity claiming suthority pursuant to
ather law to compel the diselosure. Absent informed gonsent of the elient to do atherwise, the
laweyer should assert on belalF of the client all nonfrivolous clatms that the order s not
authorized by other law or that the information sought is protected against disclosure by the
attoregy-elient privilege or other applicable faw, In the evert of an adverse rling, the lawyer
must consull with the client ahout the possibility of appeal to the extent required by Rule 1.4,
Unless veview is sought, however, paragraph (b)(6) permits the lawyer to comply with the courl's
order,

| 1g4] Paragraph (b permits diselosiite only to the extent the lawyer ressonably believes
the disclosure is nocessary to accomplish one of the purposes specified. Where practicable, the
tawyer should first seek to persuade the client to 1ake suitable action to obviate the need for
disclosure. In any case, a disclosire adverse Lo the client’s interest should be no greater than the
lawyer reasonably believes necessary ta aceamplish the purpose. If the disclusure will be made
in connection with a judicizl proceeding, the disclosure should be made in a manner that limits
access 1o the information to the fribumal or other persons bhaving a peed to know it apd
appropriste protective orders or other arrangemeits should be sought by the lawyer to the fullest
extent practicable.

[175] Paragraph (b} permits but does not require the disclosure of information relaiing 1o
a client's represenlation to secomplish the purposes specified in paragraphs (b)(1) through (0)(6).
[n exercising the discretion conferred by this Rule, the lawyer may songider such factors as the
nature of the lawyes's relationship with the client and with those who might be injured by the
clicnt, the fawyer's own involvement io the transaction and factors that may exienuvate the
conduet in question. A lawyer™s decision not fo disclose as permitied by paragraph (b) does not
violate this Rule, Diselosure may be reguired, however, by other Rules. S8ome Rules require
disolosure only if snch disclosire would be permitted by paragraph (b), See Rules 1.2(d), 4.1{b),
8.1 and 8.3. Rule 3,3, on the other hand, requires diseksure in some circumstances regardloss of
whether such disclosure is permitted by this Rule, Sea Rule 3.3(c).

Aeting Competently to £‘re&¢wa Confidentiality

g lawyer saust [o act eompetently o safeguard information
relaling w the reprasentation of a client against unaulhorized access by third parties and againgt
inncdvertent or unauthorized disclosure by the lawyer or other persons er-entitdes who are

participating in the representation of the client or who are t.ublu;t ta the iawyar supewzsmﬂ
Sae Rﬁi&"ﬂ I 1 5.1 and 5 '% 'Ihe unautho;i:mci ; -

rzf*{“‘mis mg!ugu, !mt are 1%{;;2 lltgﬁ;u:i Lr;:i_.ﬁ~ _Lla qens;tm}y QE LI}Q mt,g;ﬁgmmgtmn Iim i
disclogure if additional safeguards ars not emploved, the cos -

sofepuards, the difficulty of implementing the safeguards, and the em to wlwh fhe za{‘&mm dﬁ

adversely aflect the lavwver's abthh' to represent olients fﬁ.H hv nwkm a devi F: m" T
piece of sofiware excessively 1 to useld, A clisnt \

special security_measures not lcuum.d by this Rule or rmw !.{wc, mfm rnui Cop SLQL 1o fu:u
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epurity measures thal would otherwise he required by this Rule, Whmhu g lawyer may be
:wumd to ke acitimmml sie 15 4o gafe uarclnchent’mnfmngl ion in com w gc:tht,

3_\,(113 g l*l} ese Il ujes, ﬁq}r a Iaw:,mr % clnt:w Wlmz _§ha1*n ig i fm; n Wjjhmtjg mgm;;g mllﬁldé’:
the fnyeyerts own fire, see Rule 5.3, Connents [30-[4],

(194 When fransmifting a commumication that includes information relaling to the
vepresentation of a client, the lawyer must take reasonable precautions to prevent the information
from coming fnto the hands of uninfended recipients, This duty, however, does not require that
the lawyer use speoial security measures iff the method of communication affords a 1easonable
expectation of privacy. Special circumstances, howsver, may wamant special precautions,
Faclors fu bi considersd in determining the reasonableness of the lawver's expectation of
confidentiality include the sensitivity of the information and the extent to which the privacy of
the communication is profected by law or by a confidentiality agreoment. A client may require
the Tawyer to implement spacial securily weasures not requived by this Rule or may give
intormed consent to the use of a means of communication that would otherwise be prohibited by
this Ruit, Whuihc; il Tawmr iy be required 1o {ake_addith ops. in order 1o comply with

7 g bevand the scope of these

Ru.la's.

Former Client

[2048] The duty of conlidentizbity continues sfler the shient-lawyer relationship hus
terminated. See Rule 1.9{c)(2). See Rule 1.9()(1) for the prohibition against using such
information to the disadvantage of the former client.

Rule 1,17 Sale of Eaw Pracilee

A lawyer or a law fivw may sell or purchise 4 law practice, or an aven of law practies,
inchuding good will, if the following conditions are safisfied:

(&) The scller cesses o eagage in the private praetice of law, or in the aréa of
practice that has been sold, [in the geographic avea] [In the jurisdiction] (2 jurisdiction may
#lect either version} in which the practice has been condacted;

(b) The entire praciice, or the eotire aren of practice, is solid to-one or more Inwyers
or law firng

{€) The seller gives wiitton notice m each of the seller’s clients regarding:

(1) the proposed sale;
(Z) the client's right to retain ofher vounsel or to take possession of the file:
and
(3) the fact that the client's consent to the transfer of the cliewt's fHes will be
presumed i the client does not take any action or doey not otherwise object within
ninety (90) deyy of reecipt of the notice.
1f a client cannot be given nofice, tle represcutation of that client may be transterred to the
purchaser oaly upon entry of an order so anthovizing by 4 conrt having jurisdiction. The
seiler may diselose fo the court in camera information relating to the representation only to
the extent pecessary to obtain an ovder authorizing ibe fransfer of a file.
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{4} The fees charged clients shall pod be inerensed by reason of the sale,

Comaent

Client Confidences, Coasent and Notice

[7] Negotiations between seller and prospective purchaser prior 1o disclosure of
information reloting to a speciilc representation of en idemifiable client no more violate the
confidentiality provisions of Made! Rule 1.6 than do preliminary discussions concerning fhe
possible association of arother lawyer or mergers belween firms, with respect to which client
consent is not required, See Rule L6, Providing the purchaser access to elient-spesifie
detailed information relating 10 the representation,_and-be such as the client’s file, howover,
requires client consent. The Rule provides that bafore such information ¢an be diselosed by the
seller to the purchaser the client must be given actual written notice of the contemplated sale,
including the identity of the purchaset, and must be told that the decision to consent or make
other arrangements must be made within 90 days. 1f nothing is heard from the client within that
tirne. consent to the sale is presumed.
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AMERICAN BAR ASSOCTATION

COMMISSION ON ETHICS 20/20
STANDING COMMITTEE ON CLIENT PROTECTION
STANDING COMMITTEE ON ETHICS AND PROFESSIONAL RESPONSIBILITY
- STANDING COMMITTEE ON PROFESSIONAL DISCIPLINE
STANDING COMMITTEE ON PROFESSIONALISM
STANDING COMMITTEE ON SPECIALIZATION
NEW YORK STATE BAR ASSOCIATION

REPORT TO THE HOUSE OF DELEGATES

RESOLUTION

RESOLVED, That the American Bar Association amends the ABA Model Rules of Professional
Conduct dated August 2012, to provide guidance regarding the detection of conflicts of interest
when lawyers move from one firm to another, firms merge or there is a sale of a law practice, as
follows (insertions underlined, deletions struek-threugh):

(a) the black letter and Comments to Model Rule 1.6 (Confidentiality); and
(b) the Comments to Model Rule 1.17 (Sale of Law Practice).

Rule 1.6 Confidentiality of Information

(a) A lawyer shall not reveal information relating to the representation of a client
unless the client gives informed consent, the disclosure is impliedly authorized in order to
carry out the representation or the disclosure is permitted by paragraph (b),

(b) A lawyer may reveal information relating to the representation of a client to the
extent the lawyer reasonably believes necessary:

(1) to prevent reasonably certain death or substantial bodily harm;

(2) to prevent the client from committing a crime or fraud that is reasonably
certain to result in substantial injury to the financial interests or property of
another and in furtherance of which the client has used or is using the lawyer's
services;

(3) to prevent, mitigate or rectify substantial injury to the finaucial interests
or property of another that is reasonably certain (o result or has resulted from the
client's commission of a erime or fraud in furtherance of which the client has used
the lawyer's services;

(4) to secure legal advice abouf the lawyer's compliance with these Rules;
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(5) to establish a claim or defense on behalf of the lawyer in a controversy
between the lawyer and the client, to establish a defense to a criminal charge or civil
claim against the lawyer based upon conduct in which the client was involved, or to
respond to allegations in any proceeding concerning the lawyer's representation of
the client; ok

(6) to comply with other law or a court orders; or

(7Y to detect and resolve conflicts of interest between lawyers in different
firms, but only if the revealed information would not cumpromlse the attorney-
client privilege or otherwise prejudice the client.

Comment

Detection of Conflicts of Interest

recognizes that lawyers in different firms may need to disclose
limited information to each other to detect and resolve conflicts of interest, such as when a

lawyer is considering an_asscciation with another firm, two or more firms are considering a

merger, or a lawver is considering the purchase of a law practice. See Rule 1,17,
Comment [71. Under these circumstances, lawvers and law firms are permitted to disclose
limited information, but only once substantive discussions regarding the new relationship have
cccurred. Any such disclosure should ordinarily include no more than the identity of the persons
and entities involved in a matter, a brief summary of the general issues involved, and information
about whether the matter has terminated. Even this limited information, however, should be
disclosed only to the extent reasonably necessary to detect and resolve conflicts of interest that
might arise from the possible new relationship. Maoreover, the disclosure of any information is
prohibited if it would compromise the attorney-client privilege or otherwise prejudice the client
{e.o.. the fact that a corporate client is seeking advice on a corporate takeover that has not been

_publicly announced; that a person has consulted a lawyer about the possibility of divorce before

the person's intentions are known to the person's spouse: ot thet a person has consulted a lawyer
about a criminal investizgation that has not led to a public charge). Under those circumstances,
paragraph (a) prohibits disclosure unless the client or former client gives informed consent., A
lawyer's fiduciary duty to the lawver’s firm may also govern a lawyer’s conduct when exploring
an association with ancther firm and is beyond the scope of these Rules.

[14] Any information disclosed pursuant to paragraph (b)(7) may be used or further
disclosed only to the extent necessary to detect and resolve conflicts of interest. Paragraph (b)(7)
does not restrict the use of information acquired by means independent of any disclosure
pursvant to paragraph (b)(7). Paragraph (b)(7) also does not affect the disclosure of information
within a law firm when the disclosure is otherwise authorized, see Comment [5]. such as when a
lawver in a firm discloses information to another lawyer in the same firm to detect and resolve
conflicts of interest that could arise in connection with undertaking a new representation.

[153] A lawyer may be ordered to reveal information relating to the representation of a
client by a court or by another tribunal or governmental entity claiming authority pursuant to
other law to compel the disclosure, Absent informed consent of the client to do otherwise, the
lawyer should assert on behalf of the client all nonfrivolous claims that the order is not
authorized by other law or that the information sought is protected against disclosure by the
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attorney-client privilege or other applicable law. In the event of an adverse ruling, the lawyer
must consult with the client about the possibility of appeal to the extent required by Rule 1.4,
Unless review is sought, however, paragraph (b)(6) permits the lawyer to comply with the court's
order,

[164] Paragraph (b) permits disclosure only to the extent the lawyer reasonably believes
the disclosure is necessary to accomplish one of the purposes specified. Where practicable, the
lawyer should first seek to persuade the client to take suitable action to obviate the need for
disclosure. In any case, a disclosure adverse to the client’s interest should be no greater than the
tawyer reasonably believes necessary to accomplish the purpose. If the disclosure will be made
in connection with a judicial proceeding, the disclosure should be made in a manner that limits
access to the information to the tribunal or other persons having a need to know it and
appropriate protective orders or other arrangements should be sought by the lawyer to the fullest
extent practicable.

[175] Paragraph (b) permits but does not require the disclosure of information relating to
a client's representation to accomplish the purposes specified in paragraphs (b)(1) through (b)(6).
In exercising the discretion conferred by this Rule, the lawyer may consider such factors as the
nature of the lawyer’s relationship with the client and with those who might be injured by the
client, the lawyer’s own involvement in the transaction and factors that may extenuate the
conduct in question, A lawyer’s decision not to disclose as permitted by paragraph (b) does not
violate this Rule. Disclosure may be required, however, by other Rules. Some Rules require

- disclosure only if such disclosure would be permitted by paragraph (b). See Rules 1.2(d), 4.1(b),

8.1 and 8.3. Rule 3.3, on the other hand, requires disclosure in some circumstances regardiess of
whether such disclosure is permitted by this Rule, See Rule 3.3(c}.

Acting Competently to Preserve Confidentiality

[186] A lawyer must act competently to safeguard information relating to the
representation of a client against inadvertent or unauthorized disclosure by the lawyer or other
persons who are participating in the representation of the client or who are subject to the
lawyer’s supervision, See Rules 1.1, 5.1 and 5.3.

[197] When transmitting a communication that includes information relating to the
representation of a client, the lawyer must take reasonable precautions to prevent the information
from coming into the hands of unintended recipients. This duty, however, does not require that
the lawyer use special security measures if the method of communication affords a reasonable
expectation of privacy. Special circumstances, however, may warrant special precautions.
Factors to be considered in determining the reasonableness of the lawyer’s expectation of
confidentiality include the sensitivity of the information and the extent to which the privacy of
the communication is protecied by law or by a confidentiality agreement. A client may require
the lawyer to implement special security measures not required by this Rule or may give
informed consent to the use of a means of communication that would otherwisé be prohibited by
this Rule.

Former Client

[2018] The duty of confidentiality continues after the client-lawyer relationship has
terminated. See Rule 1.9(c)(2). See Rule 1.9(c)(1) for the prohibition against using such
information to the disadvantage of the former client.
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Rule 1,17 Sale of Law Practice

A lawyer or a law firm may sell or purchase a law practice, or an area of law practice,
including good will, if the following conditions are satisfied:

{a) The seller cecases to engage in the private practice of law, or in the area of
practice that has been sold, [in the geographic area] [in the jurisdiction] (a jurisdiction may
elect either version) in which the practice has been conducted;

(b) The entire practice, or the entire area of practice, is sold to one or more lawyers
or law firms;

(¢) The seller gives written notice to each of the seller's clients regarding:

(1) the proposed sales
(2) the client's right to retain other counsel or to take possession of the file;
and
(3) the fact that the client's consent to the transfer of the client's files will be
presumed if the client does not take any action or does not otherwise object within
ninety (90) days of receipt of the notice,
If a client cannot be given notice, the representation of that client may be transferred to the
purchaser only upon entry of an order so authorizing by a court having jurisdiction. The
seller may disclose to the court in camera information relating to the representation only to
the extent necessary to obtain an order authorizing the transfer of a file,
(d) The fees charged clients shall not be increased by reason of the sale.

Comment

Client Confidences, Consent and Notice

[7] Negotiations between seller and prospective purchaser prior to disclosure of
information relating to a specific representation of an identifiable client no more violate the
confidentiality provisions of Model Rule 1.6 than do preliminary discussions concerning the
possible association of another lawyer or mergers between firms, with respect to which client
consent is not required, See Rule 1.6(b)(7). Providing the purchaser access fo elient-speeifie
detailed information relating to the representation, and—e such as the client’s file, however,
requires client consent. The Rule provides that before such information can be disclosed by the
seller to the purchaser the client must be given actual written notice of the contemplated sale,
including the identity of the purchaser, and must be told that the decision to consent or make
other arrangements must be made within 90 days. 1f nothing is heard from the client within that
lime, consent to the sale is presuined,
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REPORT

Introduction

The ABA Commission on Ethics 20/20 has examined how glohalization and technology
have transtormed the practice of law and continue to fuel an increase in lawyer mobility. The
Commission found that this increased mobility has raised a number of ethics-related questions,
including the following: To what extent can lawyers in different firms disclose confidential
information to each other to detect conflicts of interest that might arise when lawyers consider an
association with another firm, two or more firms consider a merger, or lawyers consider the
purchase of a law practice? Although there are ethics opinions, including a Formal Opinion of
the ABA’s Standing Committee on Ethics and Professional Responsibility,’ the Commission
concluded that the Model Rules of Professional Conduct are not clear in this regard and that
lawyers and firms would benefit from more guidance in this important arca,

To offer this guidance, the Commission is proposing black letter and Comment
amendments to Model Rule 1.6 (Confidentiality of Information) that track the Formal Opinion
and more clearly explain the ethical considerations associated with these disclosures. The
Commission is also proposing a change to Comment [7] to Model Rule 1.17 (Sale of Law
Practice), because that Comment addresses conceptually similar issues,

These proposed amendments would codify what has long been common practice and
acknowledged as essential in ethics opintons: Lawyers must have the ability to disclose limited
information to lawyers in other firms in order to detect and prevent conflicts of interest.* By
codifying existing authority and practices and by expressly regulating and carefully limiting the
scope of these disclosures, the proposed amendments would ensure that the legal profession
provides more, rather than less, protection for client confidences. Moreover, the proposed
changes would offer valuable guidance to lawyers and firms regarding an issue that they are
increasingly encountering due to changes in the legal marketplace.

I. Proposed Amendment to Model Rule 1.6
The Commission proposes to amend Model Rule 1.6 and its Comments in order to

provide a clearer doctrinal basis for, and place appropriate limitations on, disclosures of
confidential information to detect and resolve conflicts of interest.

' ABA Comm. on Ethics & Prof*] Responsibility, Formal Op. 09-455 [hereinafter ABA Formal Op. 09-455] (2009),

“Id 106 (citing LAWRENCE J. FOX & SUSAN MARTYN, RED FLAGS: A LAWYER'S HANDBOOK ON LEGAL ETHICS
§ 6.07 (ALI-ABA 2005)); /2 at 4 (citing COLO. RULES OF PROF'L. CONDUCT R, 1.6, cmt. [SA] (2008); Boston Bar
Ass’n Bthics Comm., Ethics Op, 2004-1 (2004); D.C. Bar Legal Ethics Comm., Ethics Op. 312 (2002); N.Y, State
Bar Ass’n Comm, on Prof'l Ethics, Ethics Op. 720 (1999); N.Y.C. Bar Ass'n Comm, on Prof’l and Judicial Ethics,
Formal Op. 2000-3 (2000)). See also Paul R. Tremblay, Migrating Lawyers and the Ethics of Conflict Checking, 19
Gro. J, LEGAL ETHICS 489 (2006); Eli Wald, Lawyer Mobility and Legal Ethics: Resolving the Tension between
Confidentiality Requirements and Contemporary Lawyers' Career Paths, 31 J. LEGAL PROF. 199, 203-07 (2007},

]
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A, Rationale for Change

Formal Opinion 09-455 from the ABA Standing Committee on Ethics and Professional
Responsibility recently explained that lawyers and law firms must have discretion to disclose
limited information to each other in order to determine if a conflict of interest will arise from a
lawyer’s association with the firm.> The Formal Opinion nevertheless concluded that
*[d]isclosure of conflicts information does not fit neatly into the stated exceptions to Rule 1,6.”

The Commission teached the same conclusion and determined that, given the importance
of the issue and the increasing frequency with which it is arising, the Commission should
propose an amendment to Model Rule 1.6 that provides a firmer doctrinal basis for these
disclosures and more readily available guidance on the limitations on such disclosures,

B. Limitations on the Disclosure Authority

The Commission concluded that the authority to disclose information, although
necessary, needs to be carefully limited and regulated to ensure client protection while permitting
the detection and resolution of conflicts of interest that arise from professional mobility,
benefitting both ¢lients and lawyers. Comment [13] to Model Rule 1.6 would make clear that
any such disclosure should ordinarily include no mere than the identity of the persons and
entities invelved in a matter, a brief summary of the general issues involved, and information
about whether the matter has terminated, The Comment then explains that even this limited
information should be disclosed only to the extent reasonably necessary to detect and resolve
conflicts of interest that might arise from the possible new relationship. For example, if the
disclosure of a client’s identily would be sufficient to detect and resolve a conflict, the lawyer
should not disclose any additional information,

Formal Opinion 09-455 reached a nearly identical conclusion regarding the categories of
information that may be disclosed.* The Ethics Committee found that, “[iln most situations
involving lawyers moving between firms[,] . . . lawyers should be permitted to disclose the
persons and issues involved in a matter, the basic information needed for [a] conflicts analysis,”
The Commission’s proposal goes one modest step further by allowing lawyers to disclose
whether the matter has terminated, The Commission concluded that this additional information
is often needed because conflicts analyses differ for former and current clients, The Commission
also uses the word “ordinarily,” recognizing that there may be additional narrow categories of
information that are not privileged or prejudicial and may need to be disclosed in order to detect
a conflict of interest. For example, it may be necessary to disclose the location where work on a
current or former matter occurred in order to address choice of law issues relating to conflicts of
interest.

Even this limited disclosure is not permissible, absent informed client consent, if it would
“compromise the attorney-client privilege or otherwise prejudice the client.” For example, the

* ABA Formal Op. 09-453 describes the need to perform a conflicts check when hiring (or discussing the passibility
of hiring) a laieral lawyer, but the logic of the Opinion appliss equally well o other conceptually similar situations,
such as when law firms consider a merger or when a lawyer considers the purchase of another lawyer's practice.

" ABA Formal Op, 09-455 (2009), supra note 1, at 3,
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proposed Comment explains that, if a lawyer or firm knows that a particular corporate client is
seeking advice on a corporate takeover that has not yei been publicly announced or if an
individual consults a lawyer about the possibility of a divorce before the spouse is aware of such
an intention, it may be lmpOSSlble to disclose sufficient information to ensure compliance with
the conflicts of interest rules.” If the lawyer is not able to obtain informed consent, the proposed
relationship may have to be postponed unless the lawyer can be screened or the firm can obtain
the information needed to conduct the conflicts check from other sources.®

As noted, these limitations are drawn from Formal Opinion 09-455. The Formal Opinion
concluded that the disclosed information “must not compromise the attorney-client privilege or
otherwise prejudice a client or former client.”” Moreover, the examples of situations that could
cause such prejudice (an undisclosed plan for a hostile takeover, a consultation regarding a
possible dlvmce and an appearance before a grand jury) are drawn directly from the Formal
Opinion.® Finally, the Formal Opinion, like the Commission’s proposal, pr0v1des that a lawyer
can nevertheless disclose privileged or prejudicial information after getting “informed consent.””

Another limitation on the lawyer’s authority to disclose appears in Comment [13]. That
Comment explains that any disclosures should occur only after substantive discussions regarding
the possible new relationship have occurred. This timing is consistent with the Formal Opinion,
which concluded that “conflicts information normally should not be disclosed when
conversations  coneerning potenttal employment are initiated, but only after substantive
discussions have taken place.”’

The last sentence of Comment [13] reminds lawyers that they may have ﬂduciary duties
to their current firms that are mdependent ol the ethical responsibilities described in the Model
Rules of Professional Conduct,"!

Proposed Comment [14] reminds lawyers that they must not use or reveal the information
that they receive pursuant to a conflicts-checking process, except to determine whether a conflict
would arise from the possible relationship. Comment [14] explains that other lawyers in the
- same firm are nevertheless permitted to use the information if it was acquired from an

® Id. (concluding that an interpretation of Rule 1.6 that prohibited “any disclosure of the information needed to
detect and resolve conflicts of interest when lawyers move between firms would render impossible compliance with
Rules 1,7, 1.9, and 1,190, and prejudice clients by failing to avoid conflicts of interest™),

8 Jd at 4. The last sentence of Comment [13] emphasizes that the prohibition against disclosing privileged or
prejudicial information exists only under “paragraph (b)(7),” because lawyers may have the ability to disclose this
kind of information pursuant to one of the olher exceptions to Rule 1.6(b}. For example, it may be possible io
disclose the information to an independent lawyer, who may be able to help the lawyer and the firm to determine
whether a conflict would arise from the possible new relationship without disclosing the lawyer’s information to the
firm or the firm’s information to the lawyer. Such a disclosure would be permissible under Rule 1.6(b}4), which
permits disclosures to secure legal advice about compliance with the Rules. /d at 5 (citing GEOFFREY C. HAZARD,
& W, WILLIAM HODES, THE LAWYER OF LAWYERING, § 14.4, n2 at 14-40 (3d ed. 2009 Supp.); Tremblay, supra
note 2, at 544, Wald, supra note 2, at 227).

T 1d. at 4.

.

° Id.

74, nt 5.

! See ABA Comm. on Ethics & Prof’| Responsibility, Formal Qp. 99-414, at 2 (1999).

3
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independent source. For example, a lawyesr who works on a transaction might learn detailed
information about the business shructiite of another parly © the wansaction. The lawyer can use
that information, évan if the lawyer for the other party to that transaction subsequently discloses
the ssme information 1o the firm as part of a conflicts check.

Proposed Coment [14] also explaing that law firms regularly need to conduct conflicts
checks in response o inguiries from petential new clients or in response 10 existing clienls wha
may wish o retain the firm on a pew matter, To conduet conflicts chicks in these situations, the
firm may need o contact lewysrs within the fiem (o determine whether thely work on current or
lormer wmatters would give rise to a conflict in the event that the firm aceepts the new matter.
The last sentence of the Comment makes clear that, as they always have been, such dlsclosures
are impliedly authorized under Comment [5]. That Comment provides that *[[Jawyers ip a fiom
gy, in the course of the firm’s practics, diselose to each other inforiation relatisg o a client of
the firm, unless the client has instructed that partieular Infrmation be conlined to specified
lawyers,”  This point is also made through the inclusion of the phrase “between lawyers in
different fittms” In the black letter of the proposed Rule,

C, Coeneceras Raised in Response to the Commissfon®s Propesal
Adthough the Cammission’s proposal coniaing important reswictions and limitations that

arc consistent with existing authorities and scholarly commentary,’® the Commission heard
seversl concerns in response (o early dralls,

One concern was 1hat lawyers should never be permitied tw disclose this sort of

information without client conseni.  The Commission concluded that such ap shsolue
requirement is unworkable {or the reasons that the Bthics Commitiee explained in its Formal
Opinion:

[Sleeking pnor iformed consent likely would involve giving notice io the lawyer's
eurrent frm, with unprediciable and possibly adverse consequences. Routinely roquiring
prior informed consent to diselose sonflicis fhemation would give any client or lormer
elient the power 10 prevent a lawyer from seeking o new assoeiation with no incentive for
a client or former client o give such consent unless the ¢lient plang to tollow the fawyer
to the new fiem.

The Commission had in mind, for exampls, & second-vear agsociate in her current firm, looking
o relocaie. Under the Commission's proposal, that lawyer cannot diselose any information thal
would compromise the atlomey-client privilege or prejudice the client, so the client is protected,
If the lawyer needs to disclose such information, client consent is required.  In sum. the
Cammission rejected the iden that informed consent should be required in all instances, and
instead sought 1o codify the Formal Opinion’s approach, which carefully balances the tensions
between {he reality of laseyer mobility and the importance of protecting confidential client
information.

‘? See ABA Formal Op, 09-4855, supea nake 1.
A
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The Commission also heard claims that the proposal would jeopardize the client-lawyer
relationship and the duty of confidentiality for the mere purpose of business expediency. The
Commission disagrees. These disclosures are essential to ensure that lawyers comply with their
ethical obligation to avoid conflicts of interest." Moreover, this proposal will provide more, not
less protection, for client confidences by filling a void left by the lack of any express guidance
regarding these disclosures, with a practical framework for regulating them. By codifying the
Formal Opinion’s approach to this issue and expressly regulating and carefully limiting the scope
of disclosures that can occur, the proposal will ensure that the legal profession provides more
protection for client confidences than the present framework provides,

The Commission alsc considered the views expressed by two members, who maintain
their views, that informed consent alone is not sufficient to protect the client and that client
consent to disclosure of information that would compromise the attorney-client privilege or
prejudice the client should not only be confirmed in writing but also be accompanied by the
fawyer’s advice to the client to seek independent counsel. The reasons for this view are that the
lawyer has an interest in securing consent and so is not disinterested; that in instances where the
interests of the lawyer and client diverge financially, the lawyer must advise the client to seek
independent counsel, as provided in Rules 1.8(a) and 1.8(h)(2); that proposed new 1.6(b}(7)
contains nothing comparable to the written notice, statement, agreement, and certification
requirements for effective screening, as provided in Rule 1.10{a)(2)(ii) and (iii); that consents to
conflicts under Rules 1.7 and 1.9 also require confirmation in writing; and that the interests at
risk here are as or more compelling than the client interests in these rules.

The Commission seriously considered these arguments, but concluded that these
additional restrictions are unnecessary and inconsistent with existing procedures. Model Rule
1.6(a) currently permits a lawyer to disclose privileged or prejudicial information with a client’s
informed consent; the Rule does not require the lawyer to confirm the consent in writing or
advise the client to seek independent counsel. The Commission has heard of no problems arising
from the existing framework and thus concluded that “informed consent,” as that term is defined
in Model Rule 1,0(e) and Comment [6] to that Rule, is sufficient to proiect the client’s interesis,

The ABA Formal Opinion provides that a lawyer can disclose privileged or prejudicial
information after getting “informed consent.””® The Formal Opinion does not suggest that the
consent should be in writing or that a lawyer should have to advise the client to seek independent
counsel.

The Commission also concluded that any additional requirements would be inconsistent
with how the Rules treat other, conceptually similar disclosures of information. As noted above,
a lawyer already can reveal any information, regardless of what it is or the purpose of the
disclosure, with just informed consent under Model Rule 1.6(a). Morcover, a lawyer may
now use protected information generally to the “disadvantage” of a client, with just informed
consent under Model Rule 1.8(b). In light of these provisions, the Commission concluded that it
would be inconsistent to impose any requirements beyond “informed consent” when lawyers are
trying to abide by their ethical duty to avoid conflicts of interest.

1 1 at 3,
B p a4,
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11. Proposed Amendment to Model Rule 1,17

Model Rule 1.17 describes a number of ethical obligations that arise during the sale of a
law practice, and Comment [7] describes the information that can be shared between the owner
of the law practice and the prospective buyer. The Commission concluded that, in light of the
proposed changes to Model Rule 1.6 described above, Comment [7] to Rule 1.17 should be
updated to reflect the content of the Rule 1.6 proposal and that Comment [7] should contain a
cross-reference to the proposed new Model Rule 1.6(b)(7).

Conclusion

For the reasons set forth above, the Commission respectfully requests that the House of
Delegates adopt the proposed amendments set forth in the accompanying Resolutions.
Respectfully submitted,

Jamie S, Gorelick and Michael Traynor, Co-Chairs
ABA Commission on Ethics 20/20

August 2012
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GENERAL INFORMATION FORM

Submitting Entity:  ABA Commission on Ethics 20/20

Submitted By: Jamie S. Gorelick and Michael Traynor, Co-Chairs

1.

Summary of Resoiution(s).

Resolution 105(f): Conflicts Detection

The Commission is proposing to amend Rule 1.6 of the Model Rules of
Professional Conduct (Confidentiality of Information) to codify ABA Formal
QOpinion 09-455. This codification will provide lawyers with limited authority to
disclose discrete categories of information to another firm to ensure that conflicts
of interest are detected before the lawyer is hired or two firms merge. The
proposal reflects the reality that these disclosures are already taking place and
need to be properly regulated. By providing that regulation, the proposal
provides more, rather than less, protection for client confidences and addresses
an important issue that is arising with increasing frequency in a modern legal
marketplace,

The Commission is also propesing a change to Comment [7] to Rule 1.17 of the
Model Rules of Professional Conduct (Sale of Law Practice) because that
Comment addresses conceptually similar issues.

Approval by Submitting_Entity.

The Commission approved this Resolution during a meeting via conference call
on May 1, 2012.

Has this or a similar resolution been submitted to the House or Board previously?

No,

What existing Association policies are relevant to this resolution and how would
they he affected by its adoption?

The adoption of these resolutions would result in amendments to the ABA Model
Rules of Professional Conduct.

What urgency exists which requires action at this meeting of the House?

The ABA is the national leader in developing and interpreting standards of legal
ethics and professional regulation and has the responsibility to ensure that its
Model Rules of Professional Conduct and related policies keep pace with social
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change and the evolution of law practice. The ABA’s last “global’ review of the
Model Rules and related policies concluded in 2002, with the adoption of the
recommendations of the ABA Commission on Evaluation of the Rules of
Professional Conduct (“Ethics 2000 Commission") and the ABA Commission on
Multijurisdictional Practice (*MJP Commission”). The Commission on Ethics
20/20 was appointed in August 2009 to conduct the next overarching review of
these policies.

Technology and globalization are transforming the practice of law in ways the
profession could not anticipate in 2002, such as by facilitating lawyer mobility.
The Commission found that this increased mobility has produced a number of
ethics-related questions, including the following: To what extent can lawyers in
different firms disclose confidential information to each other to detect conflicts of
interest that might arise when lawyers consider an association with another firm,
two or more firms conslder a merger, or lawyers consider the purchase of a law
practice? Although there are ethics opinions, including a Formal Opinion of the
ABA's Standing Committee on Ethics and Professional Responsibility that
address this question, the Commission concluded that the Model Rules of
Professional Conduct do not clearly address this issue and that lawyers and flrms
would benefit from more guidance in this important area.

8. Status of Legisiation. (If applicable)

N/A

7. Brief explanation regarding plans for implementation of the policy, if adopted by
the House of Delegates.

The Center for Professional Responsibility will publish any updates to the ABA
Model Rules of Professional Conduct and Comments. The Policy
Implementation Committee of the Center for Professional Responsibility has in
place the procedures and infrastructure to implement any policies proposed by
the Ethics 20/20 Commission that are adopted by the House of Delegates. The
Policy Implementation Committee and Ethics 20/20 Commission have been in
communication in anticipation of the implementation effort. The Policy
Implementation Committee has been responsible for the successful
implementation of the recommendations of the ABA Ethics 2000 Commission,
the Commission on Multijurisdictional Practice and the Commission to Evaluate
the Model Code of Judicial Conduct.

8. Cost to the Association. (Both direct and indirect costs)
None
9. Disclosure of Interest. (If applicable)
8
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Referrals.

From the outset, the Ethics 20/20 Commission concluded that transparency,
broad outreach and frequent opportunities for input into its work would be crucial.
Over the last three years the Commission routinely released for comment to all
ABA entities (including the Conference of Section and Division Delegates), state,
local, specialty and international bar associations, courts and the public a wide
range of documents, including issues papers, draft proposals, discussion drafts,
and draft informational reports. The Commission held eleven open meetings
where audience members participated; conducted numerous public hearings and
roundtables, domestically and abroad; created webinars and podcasts; made
CLE presentations; and received and reviewed hundreds of written and oral
comments from the bar and the public. To date, the Commission has made more
than 100 presentations about its work, including presentations to the Conference
of Chief Justices, the ABA House of Delegates, the ABA Board of Governors, the
National Conference of Bar Presidents, numerous ABA entities, as well as local,
state, and international bar associations.

All materials were posted on the Commission’s website. The Commission
created and maintained a listserve for interested persons to keep them apprised
of the Commission’s activities. There are currently 725 people on that list.

The Commission's process was collaborative. [t created seven substantive
Working Groups with participants from relevant ABA and outside entities.
fncluded on these Working Groups were representatives of the ABA Standing
Committee on Ethics and Professional Responsibility, ABA Standing Committee
on Professional Discipline, ABA Standing Committee on Client Protection, ABA
Standing Committee on Delivery of Legal Services, ABA Section of International
Law, ABA Litigation Section, ABA Section of Legal Education and Admissions to
the Bar, ABA Section of Real Property, Trust and Estate Law, ABA Task Force
on International Trade in Legal Services, ABA Geéneral Practice, Solo and Small
Firm Division, ABA Young lLawyers Division, ABA Standing Committee on
Specialization, ABA Law Practice Management Section, and the National
Organization of Bar Counsel.

Contact Name and Address Information. (Prior to the meeting)

Ellyn 8. Rosen

Regulation Counsel

ABA Center for Professional Responsibility
321 North Clark Street, 17" floor

Chicago, IL 60654-7598

Phone: 312/988-5311

Fax: 312/988-5491
Ellyn.Rosen@americanbar.org
www,americanbar,org
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12.

Contact Name and Address Information. (Who will present the report to the
House?)

Jamie 8, Gorelick, Co-Chair Michael Traynor, Co-Chair
WilmerHale 3131 Eton Ave,

1875 Pennsylvania Ave., N.W. Berkeley, CA 94705
Washington, DC 20006 Ph: (510)658-8839

Ph: (202)663-6500 Fax: (5610)658-5162

Fax: (202)663-6363 miraynor@traynoraroup.com

jamie.gorelick@wilmerhale.com

10
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EXECUTIVE SUMMARY

Sunmimary of the Resolution(s)

Resolution 105(f): Conflicts Detection

The Commission is proposing to amend Rule 1.6 of the Mode! Rules of
Professional Conduct (Confidentiality of Information) to codify ABA Formal
Opinion 09-455. This codification will provide lawyers with limited authority to
disclose discrete categories of information to another firm to ensure that confiicts
of interest are detected before the lawyer is hired or two firms merge. The
proposal reflects the reality that these disclosures are already taking place and
need to be properly regulated. By providing that regulation, the proposal
provides more, rather than less, protection for client confidences and addresses
an important issue that is arising with increasing frequency in a modern legal
marketplace.

The Commission is also proposing a change to Comment [7] to Rule 1.17 of the
Model Rules of Professional Conduct (Sale of Law Practice) because that
Comment addresses conceptually similar issues.

Summary of the Issue that the Resolution Addresses

The ABA's last “global” review of the Model Rules of Professional Conduct and
related policies concluded in 2002, with the adoption of the recommendations of
the ABA Commission on Evaluation of the Rules of Professional Conduct (“Ethics
2000 Commission” and the ABA Commission on Multijurisdictional Practice
("MJP Commission”). As the national leader in developing and interpreting
standards of legal ethics and professional regulation, the ABA has the
responsibility to ensure that its Model Rules of Professional Conduct and related
policies keep pace with social change and the evolution of law practice. To this
end, in August 2009, then-ABA President Carclyn B, Lamm created the
Commission on Ethics 20/20 to study the ethical and regulatory implications of
globalization and technology on the legal profession and propose changes to
ABA policies.

Technology and globalization are transforming the practice of law in ways the
profession could not anticipate in 2002, such as by facilitating lawyer mobility.
The Commission found that this increased mobility has produced a number of

ethics-related questions, including the following: To what extent can lawyers in

different firms disclose confidential information to each other to detect conflicts of
interest that might arise when lawyers consider an association with another firm,
two or more firms consider a merger, or lawyers consider the purchase of a law
practice? Although there are ethics opinions, including a Formal Opinion of the
ABA’s Standing Committee on Ethics and Professional Responsibility that
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address this question, the Commissicn concluded that the Model Rules of
Professional Conduct do not clearly address this issue and that lawyers and firms
would benefit from more guidance in this important area.

Resolution 105f provides a doctrinal basis for, and places appropriate limitations
on, disclosures of confidential information that are made to detect and resolve
conflicts of interest. The Resolution ensures that these disclosures occur in a
manner that is consistent with the principles that have guided the Commission's
work: protecting the public; preserving the core professional values of the
American legal profession; and maintaining a strong, independent, and self-
regulated profession.

3. Please Explain How the Proposed Policy Position will address the issue

Resolution 105f, if adopted, would codify what has long been commaon practice
and acknowledged as essential in ethics opinions and seminal scholarly writings
on the subject: Lawyers must have the ability to disclose limited information to
lawyers in other firms in order to detect and prevent conflicts of interest. By
codifying existing authority and practices, and by expressly regulating and
carefully limiting the scope of these disclosures, the proposed amendments
would ensure that the legal profession provides more, rather than less, protection
for client confidences, Moreover, the proposed changes would offer valuable
guidance to lawyers and firms regarding an issue that they are increasingly
encountering due to changes in the legal marketplace.

The Commission concluded that the proposed authority to disclose information in
new black letter Model Rule 1.6(b)(7), although necessary, must be carefully
limited and regulated to ensure client protection. For example, new language in
Comment [13] of the Rule would make clear that any such disclosure should
ordinarily include no more than the identity of the persons and entities involved in
a matter, a brief summary of the general issues invelved, and information about
whether the matter has terminated. Even this limited disclosure, however, is not
permissible, absent informed client consent, if it would “compromise the attorney-
client privilege or otherwise prejudice the client.” Comment [13] further explains
that any disclosures should occur only after substantive discussions regarding
the possible new relationship have occurred and reminds lawyers that they must
not use or reveal the information that they receive pursuant to a conflicts-
checking process, except to determine whether a conflict would arise from the
possible relationship. All of these limitations are drawn from Formal Opinion 09-
455,

New Comment language also reminds lawyers that they may have fiduciary
duties to their current firms that are independent of the ethical responsibilities
described in the Model Rules of Professional Conduct.
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Proposed amendments to Comment [7] of Model Rule 1.17 (Sale of a Law
Practice) address conceptually similar ethical obligations that arise during the
sale of a law practice. The Commission concluded that, in light of the proposed
changes to Model Rule 1.6 described above, Comment [7] to Rule 1.17 should
be updated to reflect the content of the Rule 1.6 proposal and that Comment [7]
should contain a cross-reference to the proposed new Model Rule 1.8(b)(7).

Summary of Minority Views

The Commission is not aware of any organized or formal minority views or
apposition to Resolution 105f as of June 1, 2012,

As of June 1, 2012, the following entities have agreed to co-sponsor Resolution
105f relating to Conflicts Detection: The ABA Standing Committee on Client
Protection, the ABA Standing Committee on Ethics and Professional
Responsibility, the ABA Standing Committee on Professionalism, the ABA
Standing Committee on Professional Discipline, the ABA Standing Committee on
Specialization, and the New York State Bar Association,

From the outset, the Commission on Ethics 20/20 implemented a process that
was transparent and open and that allowed for broad outreach and frequent
opportunities for feedback. Over the last three years, the Commission routinely
released for comment to all ABA entities (including the Conference of Section
and Division Delegates), state, local, specialty and international bar associations,
courts, regulatory authorities, and the public a wide range of documents,
including issues papers, draft proposals, discussion drafts, and draft
informational reports. The Commission held eleven open meetings where
audience members participated; conducted numerous public hearings and
roundtables, domestically and abroad; presented webinars and podcasts; made
CLE presentations; received and reviewed more than 350 written and oral
comments from the bar, the judiciary, and the public. To date, the Commission
has made more than 100 presentations about its work, including presentations to
the Conference of Chief Justices, the ABA House of Delegates, the National
Conference of Bar Presidents, numerous ABA entities, as well as local, state,
and international bar asscciations.  All materials, including all comments
received, have been posted on the Commission’s website (click here). Moreover,
the Commission created and maintained a listserve for interested persons to
keep them apprised of the Commission’s activities. Currently there are 725
participants on the list. '

Further, as noted in the General Information Form accompanying this Resolution,
the Commission’s process was collaborative. |t created seven substantive
Working Groups with participants from relevant ABA and outside entities.

The Commission is grateful for and took seriously all submissions. The
Commission routinely extended deadlines to ensure that the feedback was as
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complete as possible and that no one was precluded from providing input. The
Commission reviewed this input, as well as the written and oral testimony

received at public hearings, and made numerous changes in light of this
feedback.

Throughout the last three years, the Commission received many supportive
submissions as well as submissions that offered constructive comments or raised
legitimate concerns. The Commission made every effort to resolve constructive
concerns raised, and in many instances made changes based upon them. The
Commission’s final proposals were shaped by those who participated in this
feedback process.
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