COLORADO SUPREME COURT STANDING COMMITTEE ON THE COLORADO

RULES OF PROFESSICNAL CONDUCT
REVISED AGENDA

August 19, 2010, 9:00 a.m.
Colorado Supreme Court Interim Space, in the Denver Post Building
Panorama Conference Room, 101 W. Colfax, 8" Floor

Approval of minutes:
a. August 21, 2009 meeting [to be provided prior to or at meeting]
b. June 7, 2010 meeting [pages 72-79]

Report from file-retention subcommittee on proposed amendments to CRPC
1.15 and new CRPC 1.16A [Marcus Squarrell]:

a. January 20, 2010 letter from John Gleason to the Supreme Court, with
proposed changes [February 26, 2010 packet, pages 1-19]

b. June 2, 2010 letter from District Attorneys’ Council, with proposed
amendments to proposed CRPC 1.16A [June 7, 2010 packet, pages 1-
4]

C. August 2010 subcommittee report [pages 41-71]
Report on status of proposed amendments to CRPC 1.5(b) [Marcy Glenn]

Report from CRPC 8.4(b) and CRCP 251.5(b) subcommittee [Alec
Rothrock]:

a. April 14, 2010 letter from Alec Rothrock to Marcy G. Glenn and
David W. Stark [June 7, 2010 packet, pages 7-11]

b. August 11, 2010 subcommittee report [pages 1-6]
Report from CRPC 3.6/3.8 subcommittee [David Stark]

a. September 29, 2009 letter from Kory A. Nelson [February 26, 2010
packet, pages 29-34]

b. August 11, 2010 subcommittee report [pages 7-20]



New business:

a. Request from CBA Real Estate Section Council for potential rule or
comment amendment related to provision of legal services to persons
involved in the medical marijuana industry [Marcy Glenn, pages 21-
25]

b.  Potential new comment to CRPC in light of 4.L.L. v. People, in the
Interest of C.Z., 226 P.3d 1054 (Colo. 2010) [Marcy Glenn] [pages
26-40]

Administrative matters:
a. Select next meeting date

Adjournment (before noon)

Chair

Marcy G. Glenn

Holland & Hart 11r

P.O. Box 8749

Denver, Colorado 80201
(303) 295-8320
mglenn@hollandhart.com
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MEMORANDUM

TO: Marcy G. Glenn, Chair, Colorado Supreme Court Standing Commiftee on the
Rules of Professional Conduct {(Standing Committee)

David W. Stark, Chair, Colorado Supreme Court Attorney Regulation
Advisory Committee (Advisory Committee)

FROM: Alec Rothrock, Chair, Joint C,R.C.P. 251.5(b)/ Colo. RPC 8.4(b)
Subcommittee
DATE: August 11, 2010

SUBJECT:  Proposed Recongiliation of Conflict between C.R.C.P. 251.5(b) and Celo
RPC 8.4(b)

(Recommendation)

1. The Joint C.R.C.P, 251.5(b)/ Colo. RPC 8.4(b) Subcommiftee recommends
(a) no revision to Colo. RPC 8.4(b) or the accompanying Comment [2] and (b) the following
revision to C.R.C.P. 251.5(b) to conform that rule to Colo. RPC 8.4(b):

RULLE 251.5. GROUNDS FOR DISCIPLINE

Misconduct by an atterney, individually or in concert with others, including the
following acts or omissions, shall constitute grounds for discipline, whether or not
the act or omission occurred in the course of an attorney-client relationship:

(b) Any criminal act that reflects adversely on the lawyer’s honesty, trustworthiness
or fiiness as a lawyer in other respectsaetaromission-which-violates-the-ertminal
faws-of this-state-orameotherstater or-of-the United-States; provided that conviction
thereof in a criminal proceeding shall not be a prerequisite to the institution of
disciplinary proceedings, and provided further that acquittal in a criminal proceeding
shall not necessarily bar disciplinary action;
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(Joint Subcommittee History and Procedure)

2. By letter dated April 14, 2010, the undersigned requested that the Standing
Committee and the Advisory Committee resolve a conflict between C.R,C.P, 251.5(b) and
Colo. RPC 8.4(b), Each Committee appointed a subcommittee, and at a joint meeting of the
subcommittees, they voted to merge into one subcommittee, The Joint Subcommittee met
twice, on June 29, 2010 and on August 3, 2010. In addition to the undersigned, the
members of the Joint Subcommittee were Nancy L. Cohen, Thomas E. Downey, Richard F,
Hennessey, Steven K. Jacobson, Helen E. Raabe, Boston H. Stanton, Jr., James S. Sudler,
Judge John R. Webb, and Anthony van Westrum.

(The Conflict)

3. The conflict between C.R.C.P. 251.5(b) and Colo. RPC 8.4(b) is that under
the former, any criminal conduct engaged in by a lawyer constitutes grounds for lawyer
discipline. Under the latter, however, only criminal conduct that “reflects adversely on the
lawyer’s honesty, trustworthiness or fitness as a lawyer in other respects” constitutes
grounds for lawyer discipline.! Comment [2] of Colo. RPC 8.4 indeed describes the nature
of the criminal conduct that “reflects adversely on the lawyer’s honesty, trustworthiness or
fitness as a lawyer in other respects” within the meaning of Colo. RPC 8.4(b).> The
unqualified nature of C.R.C.P. 251.5(b}) renders superfluous and misleading the “reflects
adversely” qualifying language in Colo. RPC 8.4(b) and Comment [2].

(Joint Subcommittee’s Analysis)

! Colo, RPC 8.4(b), with emphasis added, states that it is professional misconduct for a lawyer to:

{b) commit a criminal act that reflects adversely on the lawyer's honesty, irustworthiness or
fitness as a lawyer in other respects. . . ..

Colo, RPC 8.4(b) is identical to ABA Model Rule 8.4(b} and to DR 1-102(A)(3) of the former Colorado Code
of Professional Responsibility.

*“[2] Many kinds of illegal conduct reflect adversely on fitness to practice law, such as offenses involving
fraud and the offense of willful failure to file an income tax return, However, some kinds of offenses carry no
such implication. Traditionally, the distinction was drawn in terms of offenses involving *moral furpitude.”
That concept can be construed to include offenses concerning some matters of personal morality, such as
adultery and comparable offenses, that have no specific connection to fitness for the practice of law, Although
a lawyer is personally answerable to the entire criminal law, a lawyer should be professionally answersble only
for offenses that indicate lack of those characteristics relevant to law practice. Offenses involving violence,
dishonesty, breach of trust, or serious interference with the administration of justice are in that category, A
pattern of repeated offenses, even ones of minor significance when considered separately, can indicate
indifference to legal obligation.” Cmt. [2], Colo. RPC 8.4, Comment [2] is identical to Comment [2] of ABA
Medel Rule 8.4 and, for all relevant purposes, identical to a paragraph in the 2007 version of the Comment to
Colo. RPC 8.4,
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4, The options considered by the Joint Subcommittee were as follows: (1)
recommend no change, (2) recommend a change to C.R,C.P, 251.,5(b) to make it conform to
Colo. RPC 8.4(b), and (3) recommend a change to Colo. RPC 8.4(b) to make it conform to
C.R.C.P. 251.5(b). The consensus was to recommend the second option,

5. It is unclear how much practical impact the second option would have on
lawyer discipline cases involving criminal conduct. As one court observed, “To some
extent, every criminal act shows lack of support for our laws and diminishes public
confidence in lawyers, thereby reflecting adversely on a lawyer’s fitness to practice.” In re
Conduct of White, 815 P.2d 1257, 1265 (Ore. 1991), Although several cases in other
jurisdictions have acknowledged the qualifying language in Rule 8.4(b) and endeavored to
describe tEe practical effect of it,> very few courts have found no disciplinary violation on
this basts.

6. Nonetheless, the Joint Subcommittee reached a consensus that option two
was preferable to option one. The former resolves a conflict in the rules, a worthy goal all
by itsell. Option two also gives life and meaning to the “reflects adversely” language in
Colo, RPC 8.4(b) and the entirety of Cmt. [2], Colo. RPC 8.4, which are otherwise
superfluous and misleading.

7. The Joint Subcommittee also reached a consensus that option two (making
C.R.C.P. 251.5(b) conform to Colo. RPC 8.4(b}} was preferable to option three (making
Colo. RPC 8.4(b}) conform to C.R.C.P. 251.5(b)). Rule 8.4(b) represents a national standard.
Colo. RPC 8.4(b) and Comment [2] are identical to corresponding provisions in the ABA
Model Rules. They are also identical or very similar to provisions in the vast majority of
other jurisdictions. C.R.C.P.251.5(b) is not a uniform provision. A uniform rule provides
the benefit of other states’ interpretations of it,

8. In addition, a majority of the Joint Subcommittee preferred option two on the
grounds that not all criminal conduct implicates a lawyer’s “honesty, trustworthiness or
fitness as a lawyer in other respects.” Some criminal conduct should not subject a lawyer to
professional discipline. “For example, a misdemeanor assault arising from a private dispute
would not, in and of itself, violate [a rule virtually identical to Colo. RPC 8.4(b)].” lowa
Supreme Court Attorney Discipline Board v. Templeton,  N.W.2d __ , 2010 WL

Y E.g., Inre Stults, 644 N.E,2d 1239, 1241 (Ind. 1994); fowa Supreme Court Attorney Discipline Board v.
Templeron, _ N.W.2d __, 2010 WL 2629834 * 5 (Iowa July 2, 2010); In re Conduct of White, 815 P2d
1257, 1265 (Ore. 1991); fn re Curran, 801 P.2d 962, 972 (Wash, 1990).

* E.g., Inre Beren, 874 P.2d 320 (Ariz. 1994) (affirming dismissal of Rule 8.4(b) and one other charge based
on conviction of 12 counts of misdemeanor “facilitation of money laundering™y; Atiorney Grievance Comm'n
v. Post, 710 A.2d 935 (Md. 1998) (reversing finding of Rule 8.4(b) violation based on “failing timely to file
withhelding tax refurns and/or to remit the taxes reportedly withheld, and to hold in trust those taxes,” but
affirming violation of Rule 8.4(d) (conduct prejudicial to administration of justice based on same conduct).
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2629834 * 5 (Iowa July 2, 2010) (quoting In re Conduct of White, 815 P.2d 1257, 1265
(Ore. 1991)). A majority believed that lawyers should be subject to discipline only if there
is a “nexus between the criminal act and one of the three personal qualities set forth in
[Rule] 8.4(b), to-wit; honesty, trustworthiness, or fitness as an attorney.” fn re Stults, 644
N.E.2d 1239, 1241 (Ind. 1994). E.g., Templeton, supra (misdemeanor “peeping Tom”
conduct reflected adversely under Rule 8.4(b) because it showed that lawyer did not
understand concept of privacy or respect law protecting privacy rights) (citing similar
Indiana case).

(Explanation for the Proposed Language in C.R.C.P. 251.5(b))

9, The language change recommended above (option two) removes the
operative phrase in C.R.C.P. 251.5(b) and replaces it with the operative phrase in Colo. RPC
8.4(b). The standard under the two rules would be identical. Conforming C.R.C.P.251.5(b)
to Colo. RPC 8.4(b) would narrow the nature of the criminal conduct that subjects a lawyer
to discipline under C.R.C.P. 251.5(b). More subtly, it would also eliminate the somewhat
arbitrary limitation of C.R.C.P. 251.5(b) to criminal conduct that violates state or federal
law-—grounds for discipline includes an “act or omission which violates the criminal laws of
this state or any other state, or of the United States.” Colo. RPC 8.4(b) contains no
limitation on the jurisdiction of the criminal law violated by the lawyer’s conduct.

10, The Joint Subcommittee did not believe it was necessary to cross-reference
each rule to the other,

11.  The recommended change would leave undisturbed the second phrase in
C.R.C.P. 251.5(b}, to wit: “provided that conviction thereof in a criminal proceeding shall
not be a prerequisite to the institution of disciplinary proceedings, and provided further that
acquittal in a criminal proceeding shall not necessarily bar disciplinary action.” This
language has appeared in the procedural rules governing attorney discipline cases for at least
forty years. The legal principle behind it dates back to the turn of the last century. People
ex rel. Colorado Bar Ass’'nv. Mead, 29 Colo. 344, 68 P, 241 (1902),
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and that the junior associate pay $5,000, It-also issued &
formal reprimand to Girardi,-an informal reprimand to
the junior associate, and a six-month suspension from:
the Mirith Circult bar to Lack and. Traina, .+frpite )

Girardi's tisconduct does not warﬁaritf-a.=§usl:iension;
the eourt: sald, because there was no ewdence tthat-fre:
played.any Tole in craftifig the briefs. Girardi's practice
of authorizing the Lack firm to:sign his'narhe on briefs
that-turned .out to contain falsehoods.was reckless ¥nd.
may evén rafse separate ethics questions, but it didnit;
rise ¢o the same lovel of eqlpability shared by Ldck and
Tréma, the court condluded, .+ on iy b Dt e

The unnamed junior associaté deserves Tidie figd
niencf%r, the ﬁ;}urt said, due 1‘“{31 his lack of exgerience"&hd’
his effort, albeit unsuccessfiil, to conyince hj eriors
to pill the ‘%lug on the appeal, - A PRARRCY

'Girardi, Traifa, and the jumor &sébciatq rﬁpresgnf;;d
themselves along with Howard B. Miller' of Girapt, &
Keese, LosAngeles Michael P. Fordak f}(if‘klandf& El—
hs, thjcago, appeared f0r Dow Chemical Oo

Full okt at’ ‘http:/jop, Bna.com/mafic, ns}“fr?Open kswn-
87browi .
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lowa l-:xpoumls on 'Eneaning of Rule 8 4
In.Ethics Case.of ¢ eeping Tom’ Lawyer

aadt pmd ey e B

T :he Towa. Supreme Court Juiy 3 mdefmltely«sus-s

L
‘:‘=- :
. ‘(’ L,

pended the license of an- inactive atiorney afterhe.

was. 'convigted- of peeping into the, bedroom: and
bathroom windows of @ :houge. occ;upled,,by several
wonen (lowa Suprefne-Court: Attorney Disciphnqry Bd
v. Templaion, lowa, No. 10-0255, 7/2/10). .
+.In ap- opinion by Justice David 5. nggins, the court
said that the Iavg(er may seek reinstatement after three
months, but it added that any such petition would need
to hé accompaméd by-a certificate from- a héaltl- tﬁare
profeaﬁioual ver{fymg the lawyers fltIlESS to prae:tr(":e
law h &

Rule’s Phrases. The decislon is sigmflcant in that the
coyrt clarified:-the reach -of the disciplinary rile on
criminal conduct, and addressed what, “fiiness toiptac-
tice!” and “conduct,,prejudlmal o the admimiatmtion of

‘Justice’t mean. - - CLEOEN
- dtsalso announced that hencefo:wvard the chscxplmai‘y
board.heed not file a.-separate- charge alleging a violan
tien ofilowa Rule of Profedsional,.Conduect. 8.4 () »which
tndicates thatdt is miisconduct 10 violate an ethics fle.
“Proof.nf-a-viclation of another rule is sufficient for-us.
to consider the proper.sanction,” the court salds- .-

“Moving away:from previous: decisions,.the. couit ‘ve-
jected-the grievance commission’s finding-that the Taw.
yer ehgaged in conduct prejudicial to the administed-
tion of justice. Such préjudice occurs only when alaw/
yer violrtes-the well-understood norms and conventions.
ofithe practioe of law not whenever a lawyericomm:ts a
crime, it said, L

' Nop-does- the cornmission of a cnminal act necessar—
ily-reflect adversely on alawyer's fitness to prictice, the
court said, atthougheit found ¢ negative impact here in
light ef the-syidence that the lawyer-Had not fully appre-
cidted'the tondept of privacy and the laws protectmg in--
dividual privacy rights.

e

Not So Plaln View According fo-the courtpMark A,
Templeton :recelved his law license'in 1887 ‘and preac-
ticad until 2000, when he began managing & newspap*er
distribution business. While making newspaperidellver’
fgs/the court sald, Templeton became aware of a house
where three single wortien Hved:dnd on numerous-ogta-
sions ‘pegted into the lome's’ bathroom #nd bedroonmy
windows late at night, - B L R T R

..After hewas caught, Templétos said: he always haﬂ a
pmblem with Swindow peéping” and he.pléadlad guilty,
te skx‘counts of Hinvasion of privacy=tmadity! aynisde~
meanor, He was put on probatiohforisix-years awmgdl-
rected tor complete sék-offender treatrient)s 1 anidon no

The ensuing disciplinary board complaint charged
Templeton. with violating lowa Rules..ofiiProfessictial
Condugt 32:8.4(g). -(violatingor attemptihg -to.wviolatel
rules);«32:8.4{b) {criminal ‘act reflecting: adversely :on
hodesty, trustworthiness, or fitness o ‘practice);and:
32:8.4() (conduct prejudicial to administrationofrjuss
tiee), The grievance commission found that Templeton
violgted all three wules-and: recommended- a.twsiydar
suspension without pessibility of reinstatement dusirig:
that time,

Cn appeal,.the supreme court concluded that an in-
definite suspension with a possibility“of felnstatenient’
after three months was more a&:ropnate It agreed that’
Te:ﬂpfﬁhﬁ%h&% &nﬁaged i :i diwmhwﬁmﬂ%edm&%
versely. onhis fitness.to practice, la
citht evidence’ thatqh an?ﬂﬁﬂg Eat pre;@dxm%
adimjnistration, of 1usti¢e PR P

‘Cotiniection” Be‘lwé‘én Fitnéss: and. crimi Asa thpeﬁ ’wﬁ
Matt’éi‘ thé cbutt-observed-that it had: jﬁﬂéﬂmﬁé‘ﬁ to:
cipliiiet Templeton tEFardless of His inddaive statiy anth
évéih though'hls eoiiduct was unre}ated tg fhe x‘épz‘eserr-
tation bt'cliefits, "~ o me

Addressing the Rule 8. 4(b) charge, the court stressei
that a criminal conviction doés niotautbinatically reflect
advemely “oh'a lawyei’s fitnegs to practive Te. found: ‘per-
stnsive the-detision itIn re White, 815:P:id 1287 ((Df'
1991, which ‘stated thit there mustrbe Somd itional
connectibn batweeh the crintinal condidt-abid thy lawy

' yer's'fitneds to'practice law igfore:a RulefsA(b‘) 'vibm-‘
- tion canbé’ estabhshed TR gL e mmm gL

APErtifient consxaeratiohs ificiude the 1TAWers men-
tal state; the extent to which the act de gmstrgtiaﬁé is-
réspect fai the  Jaw or law enidrcement; the prete
absehce of A victim; the gitesit of actual or potg ntial i rt

: Jury 10,8 xi[vnithlm,*and £ e,p ence or; abﬁence 91’ 24

téi—g (j)fzi inal cb\miuct e ctiurt sfldri a0t 1 bh d[ffét
ointing to Templeton's pattern .of crimin
ahd nétl gtenhon@ﬂnvgé onpof 3’&% theégpuirt

thplé eviddnee that hig pattem of re,peafqed Y, Vg
the Yxctimé’ privq,cfr and’ caUSmg " e 'td su
tionial distrégs reflected acwers orl h‘is fitties tQ p ?.c-
tice, thiis establjshtng th? Rule 4(h) ‘nolafid

WellUnderstood Norins,’ Th court thoved bivay oy
sorie of its prior decisions interpréting Ruba'8 4(d)¢s

“ predecessor; DR 1-402(A) (5)/ however, safd cohcluldsd

that Templeton had ot engagéd-if combidt prejudicial

 to the administration of justict simply by:commiitting:s

crimie; Whern' Iowa 'adopted, withoutrchange, ‘ABA:
Model-Rulé 8,4(d), the-court said;'it also ethbracdd: the
intént of. the'model rute astreﬂected inithe ADA debates.

: which indicatéd that fheé rule was designed o' addresy
- vidldtions:of- well understood norma and cotiventiony of

préctice anly Moo
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. Thereis nothing in-the record to suggest that Temple-
ton deviated.from the well-understaod norms and con-
vantions of law practice,the court said, noting that the
lawyer complied with every order and time deadlme in
the.criminal case against him. ‘He did nothing to:im-
pede the, progress:of his cmmina] proceeding and did
not make any statements falsely impugning the mteg~
rity of the judicial system,"” it observed. =~ v .
i The .couft also. took: the opfortunity. te .make . clear
that Rule8.4(g) is not a stahdalone viclation-and should
nolonger be charged as such: Thepurpose of including
this provision in the:rules, it explained, is4o put lawyers

on fotice that they . are sub_[ect to dmciphne for vxolatingr

the other rules. -

{:The: dfsciplinary board Was represented by: Ass:stant
Direttor for, Attorney Discipling Charles L. Harrinigton
and ‘Amunda. K. Robinson, Des Moires;.Jowa, Temple-
fon'was: repreﬁented by Mark McCovfmck Bel:n Mc@or-
mick; Dep Muines ;
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Mom wzm Fluu‘ted Lirmits on School Visits-
Myist Gt N entgl Soreehing fo Keop License

mother who violated her probatmn after being
Aa gonvicted of drespassing on sghool property: must
regeive 'a.; mﬁntal health- gvaluation and undergo
any recommended.treatment. in, orqen to a,mid suspen-
sion. of Her.law, license,,the Louisizna. Supreme Court
declared. July 2 (In re LaMartma, La., Na.. 10 B-0083,
THIM. )
= Ina per- curiam. Opimon, the court emphasmed that

.— the lawyer entered, school property, ,several times when

the.conglitions of her probation prohibited that eonduct.
Findipg that. her intransigent pattern of conduct raised
questians-about the gtate of the lawyer’s, mental health,
the gourt;imposed 3 suspension of ong year and-one, day
but deferred it on condition that the;lawyer submit to a
mental healt,h screenmg and any pnascribed traatment.

“ ilaiok tar Sthiol-—Aiain andl Again. During tfie 2004-05
schOol year, the couft gaid, Flige Mary Beth LaMartina

often showed up' at her child's pyblic school and disre- .

gTded the sghool admilnistration’s fules and’ regula-
bhqsequ vikitors )
Frequently, ‘the codrt recounted I(aMartma diy not
#n.in At the, ffnpe to, get permission to bi on '8 hppl
g'i"ouncis »iren m r?as that ‘were. off-limits to. visitors,
sumehéd hen s teacheér into the. ha’ﬂ twa br three
tifhes a week whlle claés wag i, session, and drove in

the zone reserved'for schiool buses, LaMartina’ physi-

cally threatened her. child's teacher at a;parentiteacher
conference and. as};ed another pupil to get off a,swing
so,that her child could use it; the eourt added. Cone

‘o Beligwing that.LaMattina's conduct, presented safety
topeerns, school sidmxmstrators twice called the police,
who, warnied thes awyer on the first oceasion and ar-
rested. her the nextitime. After a. trial, the lawyer was
found guilty on charges of resisting arrest and unautho-.
rized access to-u public. school.The’ judge: pentenced
EaMartina to-jail-on both charges;but suspended the
jail time and put her on probation for two years with the

condition that she stay off school property in the sthool
district without obtaining prior authorization and pay a

" $60 monthly. supervision fee.

LaMartina was in-law school during some of these'
events;.In Qctoher 2006, about seven months after her
criminal trial, she was admitted to the Loulsiana bar,

Several months after+her admission to the bar, the
eourt said, LaMartina entered school grounds without
autherization on-three occasions, and she also failed to
pay the monthly supervision fee. She stipulated to vip-
lating the conditions of her probation. The trial judge
sentenced LaMartina to 20 ‘days 4n jail, with credit for
time: served, and termmated her pmbation as unsatis-
factory L

' "ifonstﬂracy Theory ﬁalectad These events led to dlsci-
plinary charges against LaMartina for vxblanng the
wms:ana Rules of Professional Conduct. c

" & -hearirg. con;mittee and’ the disciplinary board
fourid that by violating the terms of her crimifial proba-
tion, LaMarting ‘contraveried Rule 3.4(c) ‘(knowing dis-
obedience  of obligation. under tribunal’s rules); Rule
8.4(b) (crimmarl act that reflects adversely on lawyer)s
honesty, trustwoithiness, or fitness as a lawyer), and
Rule 8.4(a) (violation of professional conduct rules).

LaMartina claimed that she misunderstood what
school areas were off limits under her probation, and
that school beard personnel were conspiring against
her. The comimittee and the board did not credit these,
arguments Bt found no evidence that LaMartina had’
mental health problems. The board reeommended that
she receive afully deferred three-month suspensmn,
subject to one year of probation. .

Althiough' nejthér LaMartina .nor the’ Ofﬁce of Disci-
pliniry: Counsel:challenged the board's reconimended
sanction, the couit itself ‘oiderad briefing on that izsue.
It also instructed the partiesto address whether the
lawyer's conduct warranted mental health screaning
and treatment.

,J‘I‘en,ac!uus Belumor. ‘The court stated yrithout much
elaboratiqn that LaMartina: comrni,tted misconduct, . as
alleged in the formal charges, based on her violation of

‘thie terms of her, probatmn followmg her adm:ssion to

the bar, .

" On the gitestion: m‘ what sanction to. unpose, the court
sdid that-LaMartina acted at least knowingly, if not in-
tentionally, in entering school grounds without authori-.

zation when the conditions of her probation clearly pro- .

hibited her from doing so. She caused actual harm .o
the legal system and potential harm to'the public by cre-
ating a potentially .unsafe sitwation for students and
staff-at the school, the court found. It identified a period
of suspension as the base ganction for this misconduct,

Az aggravating factors, the court found a dishonest or
selfish amotive, a pattern.of misconduct, multiple’ of-
fenses, and-refusal to acknowledge the wrongful nature
of the conduct. In mitigation; the court observed that
LaMartina had .no prior disciplinary record, made full
and free disclosure to the disciplinary: board displayed
a cooperative attitude toward the: pmceedings, and had
already received other penalties.

The court found that the board'’s recommendatlon of
a.deferred three-month suspension was unduly lentent.
In reaching. this conclusion; the court relled on in re
Katner, 1550, 3d 52 (La, 2009), which imposed a sus-
pension of ane year and one day upon an attorney who
stalked someone and had her probation for that offense
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REPORT OF RPC 3.6/3.8 SUBCOMMITTEE
I. Introduction

The subcommittee reviewed and considered four options to address
the issues raised by the interplay of Colo. RPC 3.6 and 3.8. We recommend
changes to Rules 3.6(b), 3.6(c), 3.8(f), and Comment [5] that would give clear
guidance to public prosecutors by stating that Rule 3.8(f)’s prohibition
agdinst extrajudicial comments that have a substantial likelihood of
heightening public condemnation of the accused is modified by the safe
harbor provisions of Colo. RPC 3.6(b) and 3.6{c}. This approach furthers the
objectives of the Rules, provides needed clarity and minimizes First
Amendment issues.

11, The Purpose of the Subcommittee

Our charter was framed by a nonmember’s request for the committee
to consider whether Rule 3,6(b)(2) — which permits extrajudicial statements
of “information contained in a public record” — should be limited to preclude
a prosecutor from adding unnecessary information to the public record and,
on that basis, justifying extrajudicial statements that repeat such
information, . although those statements prejudice the defendant. The
nonmember provided an example of a case where a prosecutor had made
extrajudicial statements that portrayed a defendant negatively by drawing

on a very detailed probable cause affidavit.



111, Background

The public record exception in Rule 3.6(b)(2) has been broadly
construed. Attorney Grievance Comm’n v. Gansler, 835 A.2d 548, 567 (Md.
2003). Nevertheless, it “could become a license for the prosecutor to read
from a detailed indictment at a news conference.” See, e;g.,, 2 G. Hazard &
W. Hodes, The Law of Lawyering, § 32.6 (3d. ed)) Likewise, “defense
coungel may file pleadings and other papers with the court that tell the
story from the defendant’s perspective.,” A. Bernabfa—Riefkohl, Symposium,
Silence is Golden: The New [llinois Rules on Attorney Extrajudicial Sﬁeech, 33
Loy. U. Chi. L.J. 323, 373 (Winter 2002) (footnotes and internal citations
omitted). Further, this area of attorney regulation has significant First
Amendment implications. See, e.g., R. Cassidy, The Prosecutor and the
Press: Lessons (Not) Learned from the Mike Nifong Debacle, Boston College
Law School Faculty Papers (2008) (suggesting that discipline for violating
Rule 3.8(f) would not survive First Amendment scrutiny).

IAYA Applicable Rules

Initially, the subcommittee considered whether such abuse could be
regulated under Rule 3.8(f), which obligates a prosecutor to “refrain from
making extrajudicial comments that have a substantial likelihood of
heightening public condemnation of the accused,” unless the statement is
“necessary to inform the public of the nature and extent of the prosecutor’s

action” or “servels| a legitimate law enforcement purpose.” Repeating public
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record information could heighten “public condemnation of the accused.”
Unfortunately, the interplay between Rule 3.6 and Rule 3.8 is unclear.

The first sentence of Comment [5] to Rule 3.8 provides that
“Paragraph (f) supplements Rule 3.6, However, according to the last
sentence in this comment, “Nothing in this comment is intended to restrict
the statements which a prosecutor may make which comply with Rule
3.6(b) or {c).” No authority was found relying on the first sentence of the
Comment [3] to subordinate the safe harbors in Rule 3.6 to the prohibition
of Rule 3.8(f). Indeed, substantial contrary authority exists. See, e.g., The
Law of Lawyering, § 34.9 (2009 Supp., 3d. ed.) (“Nonetheless, Comment [5]
to Rule 3.8 reminds that Rule 3.6 lists some pretrial statements that are
permitted to be made, and that this Rule is not intended to negate Rule
3.6.").

V. Qur Process

The subcommittee addressed four options: (1) doing nothing; (2}
attempting to close the public record loophole; (3) clarifying that Rule 3.8(f)
trumps Rule 3.6(b) and (c); and {4) clarifying that Rule 3.6(b} and (c) trump
Rule 3.8(i).

A. Doing Nothing

The subcommittee rejected this option, for several reasons. First, as
elected officials to whom the press frequently turns, district attorneys need

clear standards. Second, public trust in the judicial process is eroded when
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elected officials take a “no corﬁment” approach, which could be due to lack
of clear standards. Third, a subcommittee member offered that within the
Office of Attorneyl Regulation Counsel (OARC), some disagreement has
existed over the relationship between Rule 3.6 and Rule 3.8.

B. Closing the Loophole

Next, the subcommittee considered and rejected various proposals of
language that might prevent a prosecutor or a defense éttorney from
including extraneous information in the public record solely as a foundation
to make extrajudicial statements permissible under Rule 3.6(b)(2). From a
drafting standpoint, each proposal had significant problems. Additionally,
some members suggested that imposing discipline under these proposals
would be difficult based on attorney-client privilege, executive privilege, and
work product protection for communications between a prosecutor and the
police officer or investi'gator who had prepared the questioned public record.
Other members rejected this view. Most agreed that OARC would face a
challenging task in pursuing a disciplinary complaint because of the need
to prove the intent of the lawyer, whether prosecutor or defense counsel,
who caused allegedly extranecus information to be included in the public
record. No member of the subcommittee sought to present a minority

report on such language.
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C. Prioritizing Rule 3.8(f)

The subcommittee then considered changes to Rule 3.6 and Comment
[8] to clarify that the restriction in Rule 3.8(f) prevails over the safe harbors
in Rule 3.6(b) and (c). 'Although these changes seemed workable as a
matter of drafting, from a policy perspective, the subcommittee was not
persuaded to recommend them for reasons, including those discussed above
under the “doing nothing” option, as well as recognitioﬁ that prosecutors
often have a legitimate reason for using public record information to
- educate the public. One member referred to a case in which a convicted
rapist had been released on bond because the focal point of a postconviction
proceeding was recantation by the victim.,

Members also expressed concern that giving Rule 3.8(f) priority over
Rule 3.6(b) and (c) would exacerbate First Amendment problems in
imposing discipline. In addition, the subcommittee was not persuaded that
a systemic problem of abuse among prosecutors in Colorado, state or
federal, had been identified.

D.  Prioritizing Rule 3.6(b) and (c)

Finally, the subcommittee considered and agreed to recommend
changes to Rules 3.6(b), 3.6(c), 3.8(f), and Comment {5] that would clearly
subordinate the prohibition in Rule 3.8(f) to the safe harbors in Rule 3.8(b)
and 3.8(c). This approach furthers the objectives discussed above and

minimizes First Amendment issues. And, even if this recommendation were
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adopted, a lawyer who includes clearly superfluous and prejudicial
information in a public record might still be disciplined under Rule 8.4(d)
(“engage in conduct that is prejudicial to the administration of justice”).
Although no member opposed this recommendation, several members
abstained.

The recommended language, Version B, redlined against the current
Rules and Comments, is attached as an appendix to this report. The
language discussed in subsection C that was considered and rejected,
Version A, is also attached, as are the current versions of the Rules and
Comments,

DATED this 9th day of August, 2010,

Respectfully submitted,

Ll Tk

David W. Stark
Subcommittee Chair

fb.us.5557271.0H
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Appendix

Version B

Proposed Revisions if Rule 3.8(f) does not Narrow Rule 3.6(b) or Rule 3.6(c)

Colo. RPC 3.6

| (b) Notwithstanding paragraph (a).and Rule 3.8(f), a lawyer may state:

(1) the claim, offense or defense involved and, except when prohibited by law, the identity of the
persons involved;

(2) information contained in a public record;

(3) that an investigation of a matter is in progress;

(4) the scheduling or result of any step in litigation,

(5) a request for assistance in obtaining evidence and information necessary thereto;

(6) a warning of danger concerning the behavior of a person involved, when there is reason to
believe that there exists the likelihood of substantial harm to an individual or to the public
interest; and

(7} in a criminal case, in addition to subparagraphs (1) through (6):

(i) the identity, residence, occupation and family status of the accused;

(ii) if the accused has not been apprehended, information necessary fo aid in apprehension of that
person;

(iii) the fact, time and place of arrest; and

(iv) the identity of investigating and arresting officers or agencies and the length of the
investigation.

| (c) Notwithstanding paragraph (a) and Rule 3.8(1), a lawyer may make a statement that 4
reasonable lawyer would believe is required to protect a client from the substantial undue
prejudicial effect of recent publicity not initiated by the lawyer or the lawyer's client. A statement
made pursuant to this paragraph shall be limited to such information as is necessary to mitigate
the recent adverse publicity.



Comment to Colo. RPC 3.6

[8] See Rule 3.8(f) for additional duties of prosecutors in connection with extrajudicial :
statements about criminal proceedings.

Colo, RPC 3.8

The prosecutor in a criminal case shall:

(f) except for statements that are necessary to inform the public of the nature and extent of the
prosecutor's action and that serve a legitimate law enforcement purpose, refrain from making
extrajudicial comments thai have a substantial likelihood of heightening public condemnation of
the accused unless such comments are permitted under Rule 3.6(b) or 3.6(c) and exercise
reasonable care to prevent investigators, law enforcement personnel, employees or other persons
assisting or associated with the prosecutor in a criminal case from making an extrajudicial
statement that the prosecutor would be prohibited from making under Rule 3.6 or this Rule.

Comment to Colo, RPC 3.8
[5] Paragraph (f) supplements Ru%e%—é—whieh-pwhkb#s—exﬁaﬁdie}al—s%a%ememm%hwee
sabstantial likelhoo g--the prohibition in Rule 3.6,

which prohibits extrajudicial staterents that have a substantial likelihood of prejudicing an
adjudicatory proceeding, but does not limit the protection of Rule 3.6(b) or Rule 3.6(c). In the
context of a ¢criminal prosecution, a prosecutor's extra judicial statement can create the additional
problem of increasing public condemnation of the accused. Although the announcement of an
indictment, for example, will necessarily have severe consequences for the accused, a prosecutor
can, and should, avoid comments which have no legitimate law enforcement purpose and have a
substantial likelihood of increasing public opprobrium of the accused. Nevertheless, a prosecutor
shall not be subject to disciplinary action on the basis that the prosecutor’s statement violated
paragraph (f), if the statement was permitted by Rule 3. 6(b] or Rule 3. 6(c1 Nﬁﬂ-'ﬁ-ﬂg—iﬂ—th}:s

@emmeﬂt—tsrmteﬂdedie—}esm
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Appendix

Yersion A
Proposed Revisions if Rule 3.8(f) Narrows Rule 3.6(b) and Rule 3,6(c)
Colo. RPC 3.6

| (b) Notwithstanding paragraph (a) but subject to Rule 3.8(D), a lawyer may state:

(1) the claim, offense or defense involved and, except when prohibited by law, the identity
of the persons involved,

{2) information contained in a public record;

(3) that an investigation of & matter is in progress;

{4} the scheduling or result of any step in litigation;

(5) a request for assistance in obtaining evidence and information necessary thereto;

(6) a warning of danger concerning the behavior of a person involved, when there is reason
10 believe that there exists the likelihood of substantial harm to an individual or to the public
interest; and :

(Mina criﬁninal case, in addition o subparagraphs (1)} through (6):

(1) the identity, residence, oceupation and family status of the accused;

(ii) if the accused has not been apprehended, information necessary to aid in apprehension of
that person;

(iii) the fact, time and place of arrest; and

(iv) the identity of investigating and arresting officers or agencies and the length of the
investigation,

| (c) Notwithstanding paragraph (z) but subject to Rule 3.8(f), a lawyer may make a statement
that a reasonable lawyer would believe is required to protect a client from the substantial
undue prejudicial effect of recent publicity not initiated by the lawyer or the lawyer's client.
A gtatement made pursuant to this paragraph shall be limited to such information as is
necessary 1o mitigate the recent adverse publicity.

[8] See Rule 3.8(f) for additional duties of prosecutors in connection with extrajudicial
statements about criminal proceedings,
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Colo. RPC 3.8

The prosecutor in a criminal case shall:

() except for statements that are necessary to inform the public of the nature and extent of
the prosecutor's action and that serve a legitimate law enforcement purpose, refrain from
making extrajudicial comments that have a substantial likelihood of heightening public
condemnation of the accused even if the pr itor would otherwise be itted to make
such comments under Rule 3.6(b) or Rule 3.6(¢) and exercise reasonable care to prevent
investigators, law enforcement personnel, employees or other persons assisting or associated
with the prosecutor in a criminal case from making an extrajudicial statement that the
prosecutor would be prohibited from making under Rule 3.6 or this Rule,

[51 Paragraph (f) limitssupplements Rule 3.6, which prohibits extrajudicial statements that
have a substantial likelihood of prejudicing an adjudicatory proceeding, In the coniext of a
criminal prosecution, a prosecutor's extra judicial statement can create the additional
problem of increasing public condemnation of the accused, Although the announcement of
an indictment, for example, will necessarily have severe consequences for the accused, a
prosecutor can, and should, avoid comments which have no legitimate law enforcement
purpose and have a substantial likelihood of inereasing public opprobrium of the accused A
prosecutor is subject o disciplinary action for a statement that violates paragraph (). eve

though lhe statement would be nemntted b‘} Ruie 3 6(b) or 3 6( c) Neﬂ%wn%h&@emmem
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RULES OF PROFESSIONAL CONDUCT -

()" seek"to influence’ a judge, ‘juror, propective
juror or other official by meatis pro'lﬂbited By law;

(b} communieate ex parte with such person dur-
ing the proceeding un]ess authorlzed to do 80 by law
or court'ordér; T -

() communicate with a.juror. or prospectwa juror
after discharge of the jury ifs.-

(1) the commumcatmn Is pro}ublted by law or court
order;

&) the Juror has made known to the lawyer a desue
not to communicate;

(8) the communication involves misrepresentation,

coercion, duress or harassment or

4) the communieation is mtended to or 15 rea50n~

“ably likely to demean, .embarrass, or criticize the

jurors or thelr verdicts; .or.

(d) engage in conduct mtended to dmrupt a. tribu-
nal,

Repealed and readopted April 12, 2007 eﬂ'eclﬂve Ja.nuary 1,
2008.

Comment

[1] Many forms of lmproper influsnce upen 8
tribunal are proscribed by efiminal law, Others are
specified in the Colorade Code of Judiclal Conduet,
with which an advocate should be familiar, A Taw-
yer s required to avoid contrlbuting toa wb}atwn ol
sueh provisions.

[2] During a proceeding a ]awyer may nnt com-

municate ex parte with persons serving In an official

. capamty in the proceeding, such as judges, manters

or jurorg, unless suthorized to do so by 1aw or court
order. ;

(3] A lawyer may on oceasion want to communi-
cate with a juror or prospective juror after the jury
has been dlscharged The lawyer may do o unless
the sommunieation is prohibited by law or a court
order but must regpect the désire of the juror not to
talk with the lawyer. The lawyer may not engage
in improper conduet during the communication.

[4] The advocate’s function is to present evidence
and argument so that the cause .may be decided
aceording to law, Refraining from abusive or ‘ob-
streperons eonduct i3 a corollary of the advoeate’s
right to speak on behalf of litigants. A lawyer may .
stand firm against abuge by 2 judge but should
avold reciproeation; the judge's default is no justifi-
catlon for similar develiction by an advpcate. An
advoeats can present the cause, protect the' record
for subsequent review and preserve professional
integrity by patient firmnags no less effectively than
by belligerence or theatries.

(6] The duty to refrain from disrupbive conduct
applies to any proceeding of & tribunal, including 4
deposition. See Rule 1,0(m).

303

Rule 3:6
RULE 3.6, TRIAL PUBLICITY

(a) A lawyer-who is particlpahng or has participat-
ed ifi the iivebstigatin or'litigation of a matter'shall
not ‘inake an, gxtiajidicial statément that thi lawyer
knows or reaaunably should: know: will be disseminated
by means of pubMe chinmunication and: will have a
substantial Tikelilipod of matenally preJudiclng ah ad-
judieative pmceedmg i the matter..

) Notmthstandmg parégraph (a), F:Y lawyer may
state: . .

(1) 'the claim, offense or defense vilved and, ex-.

cept. when prohibited by law, the identity - of the
persons involved;

(2) information contained in a public record;
(8) that an investigation of a matter is in progress;
{4) the scheduhng or result of any step in litigation;

) a request for asaistance in obtalmng ewdence
and informatmn necesgary thereto, C

(6) a warmng of danger’ concermng the behamor of
a person involypd, when therp is reason to believe that
there exists the likelihood of substantial harm to an
mdmdual orto the pubhc interest; and

M:ina crimma] case, In addition. to subpara.graphs
1) through (6} '

(i) the ident1ty, resgidence, occupa,hon and family
status of the accnsed;

(i) 'if “the ancused has not béeh apprehended,
information necessary to aid in apprehension of that
person; .

(iii) the fact, time and place of arrest; and

(iv) the ideitity of iuvestigating and arresting
officers or agencies and the length of the investiga-
tion.

{e} Notwithstanding paragraph (a), a lawyer may
make a statement that a reasonable lgwyer would
believe is required to protect a client from the sub-
stantisl undue prejudicial effect of recent publicity not
initialed by the lawyer or ‘the lawyer's client. A
statement made pursuant to this paragraph shall be
limited fo such information as is necessary to mitigate
the recent adverse publicity.

(d) No lawyer associated in a firm or government
agency with a lawyer subject to paragraph (a) shall
make a statement prohibited by paragraph (a).

Repesled and readopted Apml 12, 2007, effechve January 1,
2008,




Rule 3.6

Coriment

(1] It-de diffieult to wtike » balanee between
protecting the right; to a fafy trial and safeguarding
the right of Iree exprosgion, Présorving the right
b a faiy trial necsbarily ontails sirme cutteilment of

the information that uay he disseminated ahout 5 . -

party prior t¢ trial; purticilarly where trial by j

ury |
is lnvolved. If thepe were no'such limits, the resuit

would be the praetical nullifieation of the Protective
effect of the rules of fo¥ensio decorum and’ the
exclugionary rules of evldence. On the other hand,
thare are vital soclal interests seived by the fres
dissemination of information ‘about events having
legal consequences ang about legal proceedings

themselves. The public has 3 right ¢o know shout’
threats to'its aafety and measures bimed at assiring - -

ite security, It algo has a legitimate interest in the,
conduet of judicial procesdings, particulaty in mat-
ters of perieral pubiie concern, Furthermore, the
subject matter of legal proceedings is often of direct
significdnce In' debate and deliberation over ques-
tions of publie policy. L

[2] Speci.'al rules of coﬁf{deﬁtiéﬁty may validly

" govern proceedings in Juverille, domestie relatjons

and mental disabiliy ‘Praceedings, and parhaps oth-
or types of litigation. Rule 8.4(c) requires compli-
ance With-such rules- @ ., |- i :

[8) The' Rule sts forth

proceeding. ‘Recogrising that the public: value of

Informed commentary iy great and the ]:kehhood of -

prejudice to a proceeding hy the commantary of a
lawyer who s’ hot Involved in thé proceeding :is

small, the Rule applies only to Jawyers who are, or -

who have been involved in the Investigation op
litigation of a-cage, and their agsociates,

(4] Pavagrdph” (b) * identifis specific mttors

about which a lawyer's statements would not opdi- .

narily be considered to present a substantial likeli.
hood of materia] brejudice, and should not i any
event be eonsidered prohibited by the .general pro-
hibition of paragraph (a), Paragrapgh {b) is not
intended to be sn -exhaustie Hsti@ of the subjects
upon which a iawyer may make a statement, byt
statements on other maitery may be subject to

- " paragiaph (a), :

[56] There a.rs,. on the other hand, certain subjects -
that: are more Iikely than net to have & materfal”
prejudicial effact on, g Proceeding, partieularly when -

they refor to a elvil maiter triable to a jury, a

criminal matter, or dny other broceeding that could _. ‘
‘result in'inearcerafioh. Thesa subjects rélate th;

(D) the character, ercdibility, reputation or el

nal record of a parly, suspect in 4 exmiiial investi. - |

gation or witnesa_’, or the identity of a witaess, or the

expected testimony of 2 party or witness;

(2 in a criminal cage or procegding tﬁgtl could
result in incareeration, the possibility of a pley of
guilty. to the offense or the existence or contents of

any confession, admission, op statement given by a

B basic' gefiéral prohibi-
tion against u léiwyer’s‘maldng.statémehts that .t‘h_e C

RULES OF CIVIL PROCEDURE—CH, 18-20 APP,

- defendant, O gUspect or that Person’s refusal or .
failyre to make 3 statement; o
@) the performance or results of BNy examination
or test or the refigal or-failure of & parson to
submit to an examination or-test, or the identity or

natare of physical evidonce expected te be, present-
ed; )

{4) any opinion as to the fuilk or innoéences of ‘
defendant or suspect in o criminal ease or procged- -
ing that could result in incarceration; B

- (8) information that the lawyer knows or reason-
ably should know is likely to be inadmissible as
- evidenee in o trial and that would, if disclosed,

create a substantial vigk of prejudicing an impaytial
trinl; or o

{6) -the fact that o defendant hag been' charged
with a crime, unless there ig included therein. g
statement explaining that the charge is ‘merely an
acdusation and thet the defendan is presumed jnng-
cent mmtil and unless:proven guilty, L

[6] Another relevant factor in determining prefu-
dice is t_he nature of the .broceeding involved.

(7] Finally, extrajudiplal staterwents that might
otherwise rajge a question under this Rule may be
permissible when they are made in response to
stateinents made publicly by another party, ancther
party's Tawyer, or third persons, where'a reasonable
lawyer would believe publie response is required
in order to aveig prejudice to the lawyer's client,
When prajudiefal statements have. been publicly
made by others, Tespongive statements may have
the salutary effect of lessening any rosulting ad-
verse impaet on the adjudicative proceeding. Such
responsive statements should be limited to contain
only such inform tion ag is necessary to mitigate
undua prejqdigmeatgd by the statersents nmade by
athers, o

‘[8] Bee Rule 8.8(9.for additional duties of: proge-
cutors in connection with extrajudicial . statemeants
about; eriminal proceedings,

RULE 3.7, LAWYER AS WITNESS

(8) A lawyer shall not act as advoeate at a trial in
which the lawyer iy likely to be g TIECessary withess
unlegs; - _ o

(1):4he t‘.estil}rmny relates to an uncontested isspe;

{2) the téstimony relates to the nature and valuo of
legal services reﬁdered in the-case; or Lo

(8) disqualification’ of the lawyer woald work sub-
stantial hardship on the client, o

{b) A lawyer may net ag advocate in a trial in' which
another lawyer in the lawyer's firm i likely to be
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called as & withess unless precluded from do
Rule 1.7 or Rule 1.9,

Repealed and readopted April 12, 2007, effective January 1,
2008.

RULES. OF PROFESSIONAT; CONDUCT :

COMMENT

[1] Combining the roles of advucate and witness
can prejudice the iribunal and the opposing party
and can also involve a confllet of interest between
the lawyer and client.

Advocale-Witness Rule

[2] The tribunal has proper ohjection whoen the
trier of fact may be confused or misled by a lawyer
serving as both advocate and witness. The oppos-
ing party has proper objeetion where the combina-
tion of roles may prejudice that party’s rights in the
litigation, A witness is requived to testify on the
basis of personal knowledge, while an advoeate s
expected to explain and comment on evidence given
by others, It may not be clear whether a statement
by an adioeate-witness should be taken ns proof or
ag an analysis of the proof,

I3] To protect the tribmnal, paragraph (a) prohib-
its a lawyer from simultaneously serving as adve-
cate and necessary witness except in those eireum-
stances #pecified in paragraphs (a)(1) through (a)(8).
Parvagraph (a)(1)} recognizes that if the testimony
will be uncontested, the ambiguities in the dual role
are purely theoretical. Paragraph (a}(2) recognizes
that where the testimony concerns the extent and
value of legal serviees rendered in the sction in
which the testimony is offered, permitting the law-
yers to testify avoids the need for a second trial
with new counsel te resolve that issue. Moreover,
in such a situation the judge has firsthand knowl-
edge of the matber in lssus; hence, there is less
dependence on the adversary process to test the
eredibility of the testimony.

{4} Apart from these two exceptions, paragraph
(2)(8) recognizes that a balancing is required be-
tween the interests of the client and those of the
-tribunal and the opposing party, Whether the tri-
bung] is Kkely to be misled or the opposing party is
likely to suffer prejudice depends on the nature of
the case, the importance and probable tenor of the
lawyer's testimony, and the probability that the
lawyer’s testimony will conflict with that of other
witnesses, Fven if there is rigk of such prejudice,
in determining whether the lawyer should be dis-
qualified, due regard must be given to the effect of
disqualification on the lawyer's elient. Tt is relevant
that one or both parties could reasonably foresee
that the lawyer would probably be a witness, The
conflict. of interest prineiples stated in Rules 1,7, 1.9
and 1.10 have no applieation to this aspect of the
problem.,

(6] Because the teibunal is not likely to be misled
when a lawyer acts ag advocate in a trial In which
another lawyer in the lawyer's firm will testify as a
necegsary witness, paragraph (b) permits the lawyer
to do so except in situations involving a confliet of
interest,

ing so by
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Rule: 3.8

CWM‘O)“IRWSG . f Lo
(6] In determining :if it is perniissible to'net as
advoeate in a trial in which the lawyer will be a
necessary withéss, the lawyer must also consider
that the dual role may give rise to a conflict of
interest that will.require’complianee with Rules 1.7
or 1.9. For exampls, if there is likely to be substan-
tial confliot hetween the testimony of the cliant and
that ‘of tlie lawyer the represemtation involives a
conflict of intarest that requires compliance with
Rule 1.7. This would be true even though the
lawyer might not bé- prohibited by paragraph (a)
from .slmultanecusly serving as advocatd -and wit-
ness becanse the lawyer's disqualification would
work a substantial hardship on the client. Similar-
" -ly, a lawyer who might be permitted to sinnilta-
necusly serve as an advocate and a witness by
paragraph (a)(3) might be precluded from doing so.
by Rule 1.5, The problém can arise whether the'
lawyer i3 called as 2 withess on behalf of the cHent

or is called by the opposing party, Determining --
whether or not sueh a confliet exists is primarily the
, responsibility of the lawyer involved, If there is a
conflict of interedt, the lawyer must seeure the
eliant’s informed consent, confirmied in writing. - In
some cases, the lawyer will be prectuded from seek-
ing the client’s consent, See Rule.l7. See Rule
1.0(b) for the definition of “eonfirmed in writing”
and Rule 1.0(e} for the definition of "informed con-
sont.” d e Nnaabevia
(7] Paragraph (b) provides that a lawyer. is not
disqualified from serving as an advéeate because a
Aawyer with whom the lawyer is associated in & firm
is precluded from doing so by paragraph (a), 1f,
however, the testifying lawyer would also be dis-
qualified by Ruls 1.7 or Rule 1.9 from representing
the. client in the mattex, other lawyers in the firm
will be precluded from representing the eHent by
Bule 110 unless the client gives informed consent

under, the conditions stated in Rule 1.7,

RULE 38, SPECIAL RESPONSIBILITIES
OF A PROSECUTOR

The prosecutor in a criminal ease shall:

(a) refrain from prosecuting a charge that the pros-
ecutor knows is not supported by probsble cause;

(b} make reasonable efforts to assure that the ac-
cused has been-advised of the vight to, and the
procedure for obtaining, counsel and has been given
reasonable opportunity to obtain counsel;

(e) not seek to obtein from an unrepresented ac-
cused o waiver of important pretrisl rights, such as
the right fo a preliminary hearing; .

(d) make timely diselosure to the defense of all
evidence or information known to the prosecutor that
tends to negate the guilt of the aceused or mitigates
the offense, and, in connection with sentencing, dis-
close to. the defense and to the tribunal all unprivi-
leged mitigating information known to the prosecutor,




Rule 3.8

except when the prosecutor is relieved of this respon-
sibility by & protective order of the trfbunal;

(e} not subpoena a lawyer in a'grand jury or other
criminal proceeding to present evidence about a past

or present chent unless the prosecutor ressonably
believes: -

(1) the mfurmahon sought, is not proteeted from
dlselosure by any apphcable privilege;

(@) the e\rldence sought is essential to the successful

completmn ef an- ongomg; investigation or proseeutmn,
and - :

6] there is 1o other feasxble alternative to obtain
the information;

6] except for statements that are necessary ‘to in-
form the. public of the nature .and extent of the
prosecutor’s action and that serve a legitimate law
enforcement pnrpose, refrain from making extrajudi-
cial comments that have a substantial likelihood of
heightening public condemnation of the accused and
eXercise reasonable eare.to prevent investigators, law
enforcement pet"sonhel employees or other persons
agsisting or assoelated w1th the .prosecutor in a crimi-
. nal ease from malnng an extrajudicial statement that
the prosecutor would be prohibited from making un-
der Rulg 8.6 or this Rule.

Repealed e.nd readopted Apnl 12 2007, effeetwe January 1,
2{)08 .

 COMMENT

[1] A prosecutor has the responaibility of d misils-
tex of justlce and not snnply that of an advocate.
This responsibility ‘earries with it epecific obli-
gations to see that the defendant is accorded proce-
dural justice and that guﬂt is decided npon the basls
“of suffieient evidonce, * Preclsely How far the prose-
entor is required to go in this ditéetion is a matter
of debate and varles in different jurisdictions.
Many jurisdictions have adopted'the ABA Stdn-~

- dards of Crimina] Justice Relatlng to the Prosecu-
tion Funetion, w}neh in tarn are the product of

prolonged and carefil deliberation by Lawyers expe-

rienced ih both erimitia} prosecution and defonse.’

Applieable law:may: vequire other measures by the
prosecutor .and knowing, dlsrugard of thoss obli-
gations or a syst.ematle aﬁuee ‘of presecuborial dis-

cretfon could constitute 2 violation of Rule 847

[2] In some jurlsdictionh, & defendant may waive
a preliminary hearing and-thereby:iose a valuahle
opportunity. to challenge prohable cause. Accord-
ingly, prosecutors should not seek to obisin watvers

«of preliminary hearings or other Important pretrial-

rights. from unrepresented -defendants.  Paragraph
{c) does not apply, however, to & defondant, appear-

ing pro se with the approval of the tribunal, Nor’

- does It~ forbld’ the lawfil guestioning 'of ail un- -
charged suspect”who has lu'mwmgly waaved the

rights to counsel and.silence;
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[3) The exception in paragraph {(d) recopnizes
that a prosecutor may seck an appropriate protec-

tive order from the tribwnal if disclosure of informa-

‘Hon to the defense tould result in subatantial harm.
to an individual or to the public interest,

[4] Paragraph (e) is intended to limit the iseuance
of lawyer subpoenas In grand jury and other erimi-
nal proceedings to those situations in which thers is
a genuine need to intrude into the elient-lawyer
relationship,

[5] Paragraph (f) supplements Rule 3.6, which
prohibits extrajudicial statements that have a sub-
stantial likelihood of prejudicing an adjudicatory
proeeedmg In the context of a criminal prosecu-
tion, & prosecutor’s extra judielal statement can
create the additfonal problem of ineressing public
condemnatlon of the sceused. Although the an-
nonneement of an indictment, for exampie, will nec-
essarily have severe consequences for the aceused, a
progecutor can, and.shotild, avoid comments which
have no legitimate law' enforcement purpose and
have a euhetantial likelihood of increasing public
opprobrium of the accused, Nothing In this Com-
ment i3 intended to restrict the statements which a

prosecutor mdy make which comply w1th Rule 3 ﬁ(b)
or 8.6(c). -

i6] Like other lawyerﬂ, prosecutors are subjact t
Rules 51 and 5.3, which relate to responsibilitics

regarding lawyers and nonlawyers who work for or
are sdsociated with the lawyer's office, Parapgraph
() reminds the pmaeeuter of the unpertanee of
these oblgafions in cqnneehon with the, urnque dan-
gers of i improper ext.raaudimal si;atements in a eximi-
nal. ease. In dddition, paragraph () requires a
prosecutor’ to exercise reasonable care to prevent
persons agsisting or assoclated with'the proseeutor
from making . improper extrajudiclal statements,
even when sugh persons are not under the, dmeet
supervision of the progeeutor. Ordinavily, the rea-
sonable care standard will be satisfisd if the proge-
clitor issties the appropriste cautions to law- -en-
forcement. persomnmel and other relevant indmduals’

RULE 3 9 ADVOCATE IN NONADJUD_ICA-

TIVE PROCEEDINGS

A lawyer representing a client before a leglslauve
body -or ‘administrative ageney in a nonashudlcatwe
proceeding shall disclose that the appearance is in a
representative capaelty Further, in such a represen—
tation, the lawyer

(a) shal] conform to the provisions of Rules
8.3(a)1), 3.3(2)3), 33(b), 3.3(c), and 3.4(a) and (b);

(h) -shall, not engage in conduct intended to disrupt
such proceedmg nnless such conduct s protet:ted by
Taw; and

{¢) inay’ engage in ex parte commumca.tlons, except
as prol’nhﬂ;edf by law.

Repealed: and readopted April 12, 2009, effeehve January 1,
2008,
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From: Mark Boscoe [mboscoe@ir-law.com]
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To: Marcy Glenn

Subject: Marijuana

Please review.

Mark H. Boscoe, Esq.
Isaacson Resenbaum P.C,
1001 17th Street, Suite 1800
Denver, Colorado 80202
303-256-3910 Direct Office
720-974-7968 Direct Fax
mboscoe(@ir-law.com
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The information contained in this e-mail and any attachments is CONFIDENTIAL may be ATTORNEY-CLIENT
PRIVILEGED and/or ATTORNEY WORK PRODUCT and exempt from disclosure under applicable law, and is intended
only for the use of the addressee. Any unauthorized use, disclosure, distribution, dissemination, or copying is strictly
prohibited and may be unlawful, If you are not the intended recipient, you are prohibited from any further viewing of the e-
mail or any attachments or from making any use of the e-mail or attachments. If you believe you have received this e-mail in
etror, notify us immediately and permanently delete the e-mail, any attachments, and all copies thereof from any drives or
storage media and destroy any printouts of the e-mail or attachments and any copies of such printouts. Although this e-mail
. and any attachments are believed to be free of any virus or other defect that might negatively affect any computer system into
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accepted by the sender for any loss or damage arising in any way in the event that such a virus or defect exists, Thank you for
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CIRCULAR 230 DISCLOSURE
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Ed Naylor, Editor

s Assisting Medical Marijuana Dispensaries Hazardous To A Lawyer’'s Professional

Health?
Alec Rothrock, Burns, Figa & Will, P.C.

In relevant part, Colorade Rule of Professional Conduct 1.2(d) states that a lawyer shall
not “counsel a client to engage, or assist a client, in conduct that the fawyer knows is
criminal.” Caolo. RPC 1.16(a)(1) requires a lawyer to decline or withdraw from
representation if the representation wouid violate Colo. RPC 1.2(d) or “other law,”

A lawyer who provides legal services to a2 medical marijuana dispensary does not assist in
his client’s violation of Colerado criminal laws banning the passession and sale of
marijuana as long as the dispensary qualifies as a caregiver under article 18, section 14
of the Colorado Constitution and complies with that section and other legal

requirements. Does that mean the lawyer does not violate Colo. RPC 1.2(d)? The
answer is “no,” not if the same conduct viclates federal criminal law.

I. Is Medical Marijuana Legal?

In 2000, Colorado voters passed an amendment to the Colorado Constitution creating
limited exemptions from C.R.S. § 18-18-406, which makes unlawful the possession, use
and sale of marijuana. Since that time, hundreds of medical marijuana dispensaries have
opened for business in the State of Colorado.

As with any new business owner, a lawyer may be engaged to provide a variety of legal
services incldent to the creation of the business, including forming the business entity
and preparing formation and governance documents; drafting and negotiating financing,
lease, and asset purchase documents; assisting in preparing applications for required
licenses; registering trademarks; and furnishing an opinion fetter regarding the client’s
legal rights and risks. And that is just to get the business up and running, to say nothing
of the need for legal services to the ongoing business.

Yet 21 U.5.C. § 841(a)(1) continues to make the possession, use, and sale of marljuana
unlawful. Through the Commerce Clause, this federal law prohibits these activities.
Gonzales v. Raich, 545 U.S. 1, 22 (2005). Indeed, guidelines adopted in October 2009
by the United States Department of Justice, which direct federal prosecutors to focus
their resources eisewhere than on “individuals whose actions are in clear and
unambiguous compliance with existing state laws providing for the medical use of
marijuana,” confirm that the conduct remains illegal under federal law. Memorandum for
Selected United States Attorneys from David W. Ogden {Oct. 19, 2009),
http://blogs.usdoj.gov/blog/archives/192.

IL. Colo. RPC 1.2(d) Deconstructed

A.  Cola.RPC 1.2(d) Applies to Conduct Made Criminal under any Law

Colo. RPC 1.2{d) applies to conduct made criminal under any law. It states as
follows:

A lawyer shall not counsel a client to engage, or assist a client, in conduct that the
lawyer knows is criminal or fraudulent, but a lawyer may discuss the legal
consequences of any proposed course of conduct with a client and may counsel or
assist a client to make a good faith effort to determine the validity, scope, meaning
or application of the law.

==
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Colo.RPC 1.2(d).

If the conduct is criminal under any jurisdiction’s law, the fact that it is not criminal under
the concurrently applicable law of another jurisdiction’s law is irrelevant. And a federal
no-prosecution pelicy is not a change in the law, and by its nature it is temporary.

Colo. RPC 1.2{d) addresses the distinct activities of (1) counseling a client to engage in
criminal conduct and (2) assisting a client in criminal conduct. It also requires the lawyer
to “know” that the client’s conduct is criminal. These terms are discussed below.

B. The Counseling Prohibition

Colo, RPC 1.2{d) distinguishes between the prohibited activity of counseling a client to
engage in criminal conduct and the permitted activity of “discuss[ing] the legal
consequences of any proposed course of conduct with a client.” It permits a lawyer to
give an “honest opinion about the actual consequences that appear likely to result from a
client's conduct.” Colo. RPC 1.2 Cmt. [9]. “There Is a critical distinction between '
presenting an analysis of legal aspects of questionable conduct and recommending the
means by which a crime or fraud might be commitied with impunity.” Id.

The Comment to Rule 1.2 goes on to assure lawyers that “the fact that a client uses
advice in a course of action that ts criminal or fraudulent of itself [does not] make a
lawyer a party to the course of action.” Colo, RPC 1.2 Cmt. [9]. The Comment also
states that a lawyer's respensibility may be “especially delicate” when the “dlient’s course
of action has already begun and is continuing.” Colo. RPC 1.2 Cmt. [10]. A lawyer may
not “continue assisting a client in conduct that the lawyer originally supposed was legally
proper but then discovers Is criminal or fraudulent.” Id,

Yet the line between permitted and prohibited counseling can be a fine one. One legal
authority defines prohibited counseling as “providing advice to the client about the
legality of contemplated activities with the intent of facilitating or encouraging the client’s
action.” Restatement (Third) of the Law Governing Lawyers § 94 cmt. a (2000). Another
authority states that the rule requires an assessment of “not only the passive versus
active quality of the lawyer's conduct, but the level of certainty that the client will actually
misuse the information.” 1 Geoffrey C. Hazard, Jr. & W. Willlam Hodes, The Law of
Lawyering, § 5.13, at 5-40 (Supp. 2003). Classic law school examples illustrating
prohibited counseling inciude the client who asks her lawyer which countries do not have
extradition treaties with the United States and the client with “a large amount of
undeclared income in cash who wants to know how smalf a cash transaction must be
before banks are relieved of the duty to report it.” Id. at 5-40.1 (empbhasis in original).
See also People v. Gifford, 76 P.3d 519, 520 (Colo.0.P.D.]. 2003) {advising client to offer
real estate in exchange for recantation by client’s ex-wife and another witness in a
pending criminal matter).

C. The Assisting Prohibition

The Comment to Colo. RPC 1.2 offers limited help in describing prohibited assistance.
"The lawyer is required to avoid assisting the client, for example, by drafting or delivering
documents that the lawyer knows are fraudulent or by suggesting how the wrongdoing
might be concealed.” Colo. RPC 1.2 Cmt. [10]. This sentence could just as well have
referred to documents reflecting criminal conduct and advice to a client about
concealment of criminal wrongdoing.

One legal authority defines “assisting” in this context as “providing”--with the “intent of
facilitating or encouraging the client’s action”--"cther professional services, such as
preparing documents, drafting correspondence, negotiating with a nonclient, or
contacting a governmental agency.” Restatement (Third) of the Law Governing Lawyers
§ 94 cmt. a (2000). There are several Colorade attorney discipline cases involving
prohibited assistance. See People v. Casey, 948 P.2d 1014 (Colo. 1997) (assisting client
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in criminal impersonation by failing to disclose true identity in criminal trespass case
against client); People v. Chappell, 927 P.2d 825 (Colo. 1596) {assisting client in
emptying bank accounts preparatory to fleeing with child to avoid child custody order, a
violation of state criminal law, and arranging to supply fugitive client with money).

A leading treatise states that both the counseling and assisting prohibitions in Rule 1.2(d)
track “standard principles of accessorial liability.” Hazard, supra, § 5.12 at 5-36.
“Pursuant to 18 U.S.C. § 2, a defendant may be charged as a principal in the commission
-of a substantive criminal offense-whenever he ‘aids, abets, counsels, commands, induces
or procures its commission. . . ." In order to prove a crime of aiding and abetting, the
government must prove that the defendant associated with the criminal venture, that he
purposefully participated in it, and that he sought by his actions to bring it about.” U.S.v.
Wang, 898 F. Supp. 758, 761 (D. Colo. 1995); see also C.R.5. § 18-1-603 (“A person is
legally accountable as principal for the behavior of another constituting a criminal offense
if, with the intent to promote or facilitate the commission of the offense, he or she aids,
abets, advises, or encourages the other person in planning or committing the offense.”).
Engaging in criminal conduct is itself disciplinable conduct, whether or not the lawyer is
convicted. C.R.C.P. 251.5(b}; Colo. RPC 8.4(b). Improper assistance under Colo. RPC
1.2(d) may apply to a broader range of conduct than even the wide net cast by the
“complicity” statutes.

D. Knowledye of Criminal Conduct

With respect to both the counseling and assisting prohibitions, the lawyer must “know”
that the client’s conduct is criminal. Knowiedge means actual knowledge of the fact in
question and may be inferred from the circumstances. Colo. RPC 1.0(f). It is not clear
from Colo. RPC 1.2(d) whether the emphasis of the knowledge requirement is on the
lawyer's awareness of the client’s activities or on the lawyer's awareness of their criminal
nature. It may be both, although it is doubtful that a lawyer’s ignorance of the law would
excuse a violation of Colo. RPC 1.2(d). But cf. In re Tocco, 984 P.2d 539, 542-43 & n. 3
{Ariz, 1999) (showing that attorney reasanably should have known her conduct violated
Rule 1.2(d) was insufficient, otherwise knowledge requirement would be a nullity).

Nor is willful ignorance of a client’s activities likely to serve as a valid defense to a Rule
1.2{d) violation. In a 1981 informal opinion, the American Bar Association Committee on
Ethics and Professional Responsibility construed a virtually identical rule in the ABA Model
Code of Professional Responsibility to mean that “[a] lawyer must be satisfied, on the
facts before him and readily available to him, that he can perform the requested services
without abetting . . . criminal conduct and without relying on past client crime . . . to
achieve resulis the client now wants. Otherwise, the lawyer has a duty of further
inquiry.” ABA Informal Opinion 1470, “Duty of Lawyer to Inguire into Fraudufent or
Criminal Conduct and Disclose Past Activities of a Prospective Client"(July 16, 1981). This
language is not inconsistent, at least according to some commentators, with a lawyer's
operating assumption that a client is using the lawyer’s counsel for lawful purposes.
Michael M. Mustokoff, Jonathan L. Swichar, Cheryl R. Herzfeld, The Attorney/Client
Privilege: A Fond Memory of Things Past An Analysis of the Privilege Following United
States v. Anderson, 9 Annals Health L.107, 118 (2000),

© III. Reality

In most instances, a lawyer will know when a client is engaging a lawyer’s services to
establish a medical marljuana dispensary. That may well be the client’s stated purpose in
consulting the lawyer, and the client needs no encouragement from the lawyer to embark
on the venture. The client may even request that the lawyer analyze the laws, state and
federal, that apply to the operation of the proposed business. So far, so good under Célo.
RPC 1.2(d). For the lawyer, the delicate ethical concern is likely to be whether and when
the lawyer's services in helping to establish the business constitute “assistance” in
conduct that the lawyer knows is criminal under federal law.
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It is possible to draw distinctions under Colo. RPC 1.2(d) between conduct that does and
does not assist a client's federal criminal conduct. With the exception of the legal
opinion, all of the legal service activities described above would likely fall under the vague
definition of assistance, unless perhaps dispensary activities are only one possible
business activity of the enterprise. The proximity of the lawyer's services to the
dispensary’s core activities is likely to be a critical factor, so helping a small dispensary is
more ethically risky than helping a far flung enterprise whose activities may or may not
include these core activities.

It is readily apparent that drawing_lines over “assistance” is largely a self-defeating
analysis, especlally if Colorade’s Office of Attorney Regulation Counsel (OARC) treats
Colo. RPC 1.2(d) like the Commerce Clause in federal Constitutional jurisprudence. Here
lies the reality.

Colorado’s attorney discipline system is complaint-driven. OARC does not look for cases
to prosecute. Notwithstanding media coverage and continuing legal education programs
that feature pioneering medical marijuana lawyers, it would take a “request for
investigation” for OARC to develop a prosecutorial position. In Colorado, there is no
“standing” requirement for filing a request for investigation—anyone can file one.

At that peint, the respondent lawyer’s disciplinary fate would be left to OARC’s tender
mercies. In view of the serious misconduct that that office deals with on a daily basis, as
well as the political momentum generated by the medical marijuana industry in this state,
it seems unlikely that OARC would stand in the way of this phenomenon by choosing to
prosecute dispensary-assisting fawyers, at least those lacking ties to any major cartels,
Even if OARC feilt duty-bound not to ignore what it considered a clear violation of Colo,
RPC 1.2(d) for assisting a client to commit a federal crime, it would be within that office’s
discretion to, for example, dismiss the matter if the offending lawyer agreed to attend its
day-long, seven-CLE-ethics-credit “Ethics School” as part of the Alternatives to Discipline
Program. C.R.C.P. 251.13. OARC might also dismiss the complaint outright.

Lawyers who assist medical marijuana dispensaries may well violate Colo. RPC 1.2{d) and
should not delude themselves by indulging fine distinctions over the degree of their
assistance or knowledge of a client’s criminal conduct. The risk of a violation is high and
cannot be eliminated. The likelihood of significant adverse disciplinary consequences, on
the other hand, seems low indeed. The real issue that Colorade lawyers should ponder is
not disciplinary prosecution but ethical purity.
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226 P.3d 1054
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Supreme Court of Colorado,
En Banc.
A,L.L. and D.Z., Petitioners
V.
The PEOPLE of the State of Colorado, Respondent,
C.Z., In the Interest of Minor Child,
No. 098C621.

March 1, 2010.

Background: In dependency and neglect proceeding,
the District Court, Lake County, Karen Romero, J,,
ordered parental rights of mother and father termi-
nated, Mother and father directed their court
appointed trial attorneys to appeal. The Court of Ap-
peals granted trial attorneys’ motion to withdraw, and
appointed new appellate counsel who submitted
briefing as to whether Colorado should adopt proce-
dures under Anders v. California for dependency and
neglect appeals in which counsel determines there are
no meritorious legal arguments. The Supreme Court
accepted prejudgment certiorari,

Holdings: The Supreme Court, Martinez, J., held
that:

{1} practice in criminal cases of accepting an Anders-
style brief in conjunction with an attorney's motion to
withdraw where an attorney determines her client's
appeal is without merit is disapproved of in Colo-
rado; disapproving Pegple v. Marguez, 37 Colo.App,
441, 5348 P 2d 939: and

(2) appointed lawyer for an indigent parent during
dependency and neglect proceedings cannot with-
draw solely because she reasonably concludes an
appeal to without merit, but must file petition with a
statement of nature of the case, concise statements of
facts and legal issues presented on appeal, and a de-
scription and application of pertinent sources of law,
disapproving Peopfe ex rel. D.M., 186 P.3d 101,

Remanded with directions,

Eid, J., filed a dissenting opinion in which Rice, J.,
joined,

Page 1

West Headnotes
|1} Criminal Law 110 €=21833(1)

110 Criminal Law
110X 35X Counsel
1OXXXI(B) Right of Defendant to Counsel
LHIOXXXI(B)2 Cheice of Counsel
110Kk1831 Withdrawal by Counsel
110k1833 Anders Withdrawal on

Appeal

1101833(1) k. In general. Most
Cited Cases
Procedure under Anders for criminal appeals in
which court-appointed counsel determines that an
appeal is without merit is not obligatory upon the
states, but merely sets forth the minimum require-
ments to protect the defendant where the withdrawal
is allowed.

[2] Criminal Law 110 €1833(1)

110 Criminal Law
LIOXXX] Counsel

110k1833 Anders Withdrawal on

Appeal
110kE833(1) k. In general, Most

Cited Cases
Where a court does not allow the appointed attorney
to withdraw from representation solely because he
concludes the appeal to be without merit, the defen-
dant's rights are protected through the normal course
of appellate review.

13] Criminal Law 110 €=21833(1)

110 Criminal Law
110X XXI Counsel
HIOXXXI(B) Right of Defendant to Counsel
110X XXI(B)9 Choice of Counsel
110k1831 Withdrawal by Counsel
1101833 Anders Withdrawal on
Appeal

110k1833¢1) k. In general. Most

© 2010 Thomson Reuters. No Claim to Orig, US Gov, Works.
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An appointed attorney cannot shirk her duty to repre-
sent her client and instead serve as the court's fact-
finder,

J4] Criminal Law 110 €21833(1)

110 Criminal Law
11X XX Counsel
LIOXXXI(B) Right of Defendant to Counsel
110X X XI(B 9 Choice of Counsel
110k1831 Withdrawal by Counsel
F10Kk1833 Anders Withdrawal on

Appeal

Cited Cases

Practice in criminal cases of accepting an Adpders-
style brief in conjunction with an attorney's motion to
withdraw where an attorney determines her client's
appeal is without merit is disapproved of in Colo-
rado; disapproving Peaple v. Marguez, 37 Colo.App.
441, 548 P.2d 939.

15] Tnfants 211 €245

211 Infants
211VII Dependent, Neglected, and Delinquent
Children
21IVITI ) Review
211k244 Proceedings for Transfer, and
Effect
211k2435 k. Proceedings in forma pau-
peris. Most Cited Cases
An appointed lawyer for an indigent parent during
dependency and neglect proceedings cannot with-
draw solely because she reasonably concludes an
appeal to without merit, but must nonetheless file
petitions on appeal in accordance with appellate rule
requiring & statement of the nature of the case, con-
cise statements of the facts and legal issues presented
on appeal, and a description and application of perti-
nent sources of law; disapproving People ex rel
D.Af, 186 P.3d 101, Rules App.Proc, Rule 3.4,

[6] Infants 211 €205

211 Infants
211VITI Dependent, Neglected, and Delinquent
Children
21 1VIN(D) Proceedings

Page 2

211k285 k. Counsel or guardian ad litem.
Most Cited Cases

Infants 211 €242

211 Infants

211VIII Dependent, Neglected, and Delinquent
Children

21 IVIII(F) Review
211k242 k. Right of review, parties, and

decisions reviewable. Most Cited Cases
A parent's rights to counsel and an appeal in depend-
ency and neglect proceedings are statutory, rather
than constitutional, in nature. West's CR.S.A, §§ 19-
1-105, 19-1-109(2)(b), 19-3-202( ).

[71 Criminal Law 110 €52050

110 Criminal Law
HOX XX Counsel

L10XXXKE) Duties and Obligations of De-

fense Attorneys
11.0k2050 k. In general. Most Cited Cases

Once an indigent litigant has been appointed counsel,
the Supreme Court refers to its constitutional juris-
prudence to determine the scope of the obligation
borne by the appointed attorney.

[8] Infants 211 €205

211 Infants
211V Dependent, Neglected, and Delinquent
Children
211V Proceedings
211k205 k. Counsel or puardian ad litem,
Most Cited Cases

Infants 211 €~2245

211 Infants
211VIIE Dependent, Neglected, and Delinquent
Children
ZHVHITF) Review
211k244 Proceedings for Transfer, and
Effect
211245 k. Proceedings in forma pau-
peris, Most Cited Cases
The obligation of court-appointed attorneys to advo-
cate for indigent parents in termination of rights pro-
ceedings is no different from the obligation imposed

© 2010 Thomson Reuters. No Claim to Orig, US Gov. Works,
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on counse! appointed to represent criminal defen-
dants on appeal.

19] Infants 211 €245

211 Infants
211VIIE Dependent, Neglected, and Delinquent
Children
Z11VIII(F) Review
211k244 Proceedings for Transfer, and
Effect
211245 k. Proceedings in forma pau-
peris, Most Cited Cases
The lepal issues presented in a brief by an indigent
parent's court-appointed attorney who wishes to
withdraw based on determination that an appeal is
without merit can be either those identified and de-
veloped by the attorney, or, if she can find none,
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Court,

This case arises from a dependency and neglect (D &
N) proceeding after which the trial court ordered the
parental rights of A.L.L. and D.Z. terminated, The
parents directed their court-appointed attorneys to
appeal the trial court's order. After reviewing the de-
cision and the record, the attorneys for both parents
determined that there were no meritorious arguments
to pursue on appeal. At the request of the court of
appeals, counsel submitted briefs arguing that Colo-
rado should adopt a procedure under daders v, Cali-

fornia, 386 L., 738, 87 §.Ct. 1396, 18 L..Ed.2d 493

{1967, for D & N appeals. We accepted prejudgment
certiorari under C.,AR. 50 to clarify the duties of
court-appointed counsel when their client exercises
an appeal by right and yet cannot identify a meritori-
ous legal argument to support their claim for re-
lief™ We conclude that, where a court-appointed
attorney represents a litigant with a right to an appeal,
she has an obligation to advocate on her client's be-
half. We determine that a parent's rights are betier
protected by full appellate review than by an dndery
briefing procedure, and so we remand this case for
further consistent proceedings.

FN1. The issue on which we granted certio-
rari read as follows:

Whether Colorado should adopt a proce-
dure under Anders v. Califormia, 386 .S,
738, 87 S.Ct 1396, 18 L.BEd2d 493
(1967, for dependency and neglect ap-
peals that would apply to an indigent par-
ent's appeal of an order terminating paren-
tal rights when appointed counsel believes
there are no viable issues for appeal. See,
e.g., Linker-Flores v. Avk, Dep't of Human
Servs, 339 Ark, 131, 194 S.W.3d 739,
745-48 (2004) (compiling cases).

L. Procedural Posture

Prior to certifying the case to this court, the court of
appeals struck the petitions on appeal that outlined
substantive issues concerning the termination order
that is being challenged here, As the merits of this
appeal®*1056 have neither been briefed nor argued,
we cannot finally resolve this matter. The only issue
before us is whether and in what ways the United
States Supreme Court's decision regarding criminal

© 2010 Thomson Reuters, No Claim to Orig. US Gov. Works.

23



226 P.3d 1054
(Cite as: 226 P.3d 1054)

D & N proceedings in Colorado. After resolving that
issue, we remand the case to the court of appeals for
further proceedings consistent with this opinion.

After all appropriate I> & N proceedings, the trial
court ordered the parental rights of AL L. and D.Z.
terminated with respect to their child, C.Z, Electing
to exercise their statutory rights to counsel and ap-
peal, A.L.L, and D.Z. directed their court-appointed
attorneys to appeal the termination of their parental
rights. See §§ 19-1-108, 19-3-202(1), C.R.S. (2009)
(right to counsel); § 19-1-109(2)(b). C.R.S. (2009)
(right to an appeal).

Counsel for both A.L.L. and D.Z, during the termina-
tion hearing subsequently submitted petitions on ap-
peal to the court of appeals. The petitions were
crafted to comply with those procedures outlined by
the Supreme Court in Anders to protect a client's
rights while simultaneously respecting an atiorney's
ethical bar against bringing frivolous claims before a
court. See 386 U.5, at 744, 87 5.Ct. 1396, The peti-
tions identified potential legal issues arising from the
termination hearing that might be challenged on ap-
peal, The parents' trial counsel then described why,
with each identified legal issue, they felt the trial
court had properly considered applicable law and
relevant facts. Counsel concluded that there were no
viable issues on appeal and requested that they be
allowed to withdraw from their respective roles rep-
resenting the parents.

The court of appeals granted the (rial attorneys' mo-
tions to withdraw and appointed new appellate coun-
sel for each parent. The original petitions on appeal
filed by trial counsel were ordered stricken. Appellate
counsel were given time to file amended petitions on
appeal. However, the court of appeals ordered that if
new counsel also concluded that there were no viable
issues for appeal, appellate counsel should instead
submit supplemental petitions “explaining whether
Colorado should adopt a procedure under [ Adnders ]
for dependency and neglect appeals.” See 386 U.S. at
744, 87 5.Ct, 1396 {describing a briefing procedure),

Court-appointed appellate counsel for both A.L.L.
and D.Z. agreed with the trial attorneys' defermina-
tions that there were no viable issues on appeal, and
so submitted briefs arguing that Colorado should
adopt procedures under Anders for dependency and
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neglect appeals. Thereafter, the court of appeals re-
ferred the case to this court pursuant to section 13-4~
109(a), (b}, and (¢), C.R.S. (2009). We accepted pre-
judgment certiorari under C.AR. 350 to clarify the
duties of court-appointed counsel when their client
exercises an appeal-by-right and yet cannot identify a
metitorious legal argument to support their claim for
relief.

I1. Analysis

The parties here argue that a procedure such as the
one set forth by the Supreme Court in dnders for
criminal appeals is necessary o address those situa-
tions where court-appointed attorneys are asked by
their clients to pursue an appeal they feel is wholly
without merit. We disagree.

We begin with a discussion of the Supreme Court's
decision in Anders, then discuss how the issues in
that opinion have been addressed in Colorado, and
finally turn to the D & N context. We conclude that a
lack of merit neither renders an appeal of a termina-
tion order frivolous nor constitutes sufficient grounds
to allow an attorney's withdrawal. As such, we re-
mand this case to the court of appeals for further con-
sistent proceedings.

A. Anders

In dnders v. California, the Supreme Court held that
a criminal defendant's right to counsel must be pro-
tected even where his court-appointed attorney de-
tetmines that an appeal is without merit. 386 U.S. at
744, 87 8.Ct, 1396, There, the defendant was con-
victed of marijuana possession and sought an appeal.
After reviewing the record, his court-appointed attor-
ney filed a letter with the District Court of Appeal in
California #1057 stating he was of the opinion that
there was “no merit in the appeal.” /o at 742, §7
8.Ct. 1396, Anders' request for new counsel was de-
nied, and he continued pro se. His conviction was
affirmed, and all subsequent challenges were summa-
rily dismissed by reviewing courts. [d_at 740-41, 87
S.Ct. 1396, The Supreme Court reversed and re-
manded the case after concluding California's “no-
merit letter” procedure “did not furnish [Anders] with
counsel acting in the role of an advocate nor did it
provide that full consideration and resolution of the
matter as is obtained when counsel is acting in that
capacity.” /d _at 743, 87 § Ct. 1396,
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To address the failings of California's procedure, the
Court went on to oufline another procedure that
would be an “adequate substitute for the right to full
appellate review” and that protected a criminal de-
fendant's right to counsel in the event that court-
appointed counsel determined there were no viable
issues for appeal and moved to withdraw from the
case. See id_at 742, 744, 87 S.Ct. 1396. Specifically,
where a court-appointed attorney determines his cli-
ent's appeal to be “wholly frivolous,” he may inform
the court of that determination and request to with-
draw from the case. f¢,_at 744, 87 S.Ct 1396, How-
ever, the request to withdraw must be “accompanied
by a brief referring to anything in the record that
might arguably support the appeal,” and the litigant
must be given an opportunity to raise any further
points not presented by her attorney. /d. The review-
ing court then proceeds to determine whether the
appeal is “wholly frivolous.” /& If the court identifies
legal points arguable on the merits, the litigant must
be afforded new counsel to argue the appeal. See jd.

The Supreme Court's opinion in Awnders is best
viewed as comprising two distinct components: the
first addresses a problem; the second outlines a pro-
cedure, The first component of JAnders considers the
threat to a criminal defendant's constitutional rights
where his court-appointed altorney concludes his
appeal is without merit. The Court answers this threat
simply: “The constitutional requirement of substan-
tial equality and fair process can only be attained
where counsel acts in the role of an active advocate
[on] behalf of his client.” [d._at 744, 87 §.Ct, 1396,
The Court recognized that court-appointed counsel
must act as an advocate for his client and not “merely
review the case and cast aside the points urged by
[his client] as being without merit.” AdcClendon v,
People 174 Colo, 7, 12,481 P.2d 715, 717-18 {1971)
(discussing Anders ). A court-appointed attorney
cannot abandon her duties to her clients in favor of
her duties to the court, where a defendant has rights
to counsel and an appeal, his court-appointed lawyer
must protect those rights in accordance with due
process and equal protection in spite of any misgiv-
ings she may have about the merits of the appeal. See
Anders, 386 .S, at 741, 87 S.C1, 1396,

As the second component of its opinion in Adnders.
the Supreme Court outlined a procedure to protect the
defendant's rights where his lawyer feels the appeal is
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“wholly frivolous” and moves to withdraw. Of
course, within the boundaries of due process and
equal protection, the details of attorney regulations
are left fo a state's sovereign control. See Hoover v,
Rowwin, 466 1.8, 558, 569 n. 18. 104 8.CL. 1989, 80
L.Ed.2d 590 (1984) (stating that “regulation of the
bar is a sovereign function of the [state]” because
“[flew other professions are as close to the core of
the State's power to protect the public ... [or] as es-
sential to the primary governmental function of ad-
ministering justice” (internal quotations and citations
omitted))."= Thus, just what constitutes a “wholly
frivolous™ appeal is a matter of state law. As a corol-
lary, the preliminary determination in Anders as to
whether the defendant's attorney should be allowed to
withdraw after concluding that his client's appeal was
without merit was left to California. The Supreme
Court never addressed whether a lawyer's determina-
tion that an appeal entirely lacked merit constituted a
“wholly frivolous™ action. Rather, *1058 the Court
assumed that to be the case, as directed by the deter-
minations of California's courts. Thus, the second
component of the duders opinion essentially holds
that if'a court deems it necessary to allow withdrawal
in such circumstances, then it must erect procedures
to protect the client's rights to counsel and an appeal
such as the one sketched out there. fd_at 744, 87
8.0t 1396,

FN2. This court's plenary power to regulate
the bar is well established, See C.R.C.P,
251.1; In_re Cardwell, 50 P.3d 897, 904
{Colp.2002) (“[A]s part of our constitutional
and inherent powers, this court has exclusive
jurisdiction over lawyers, and possesses the
plenary authority to regulate and supervise
the practice of law in Colorado.”).

Unfortunately, courts and commentators have often
conflated these distinct components of the Supreme
Court's opinion, confusing the problem addressed in
Anders and the role of the procedure outlined therein.
Furthermore, the Supreme Court never clearly identi-
fied the line between when a court-appointed attorney
has satisfied the constitutional mandate of advocacy
and when he has unilaterally donned the role of
amicus curiae and thereby rendered constitutionally
deficient representation, See i _at 744, 87 §.Ct. 1396;
Haines v. People, 169 Colo, 136, 1435, 454 P.2d 395,
399 (1969 (discussing Apders’ “intendment ... that an
indigent defendant shall have counsel who is an Ad-
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vocate rather than Amicus curiae™). The confusion is
made worse by the plain fact that briefs by amici to
the court often appear indistinguishable from those of
the parties in the way arguments are structured and
presented. However, as we read Jdpders, the
gravamen of the Supreme Court's opinion there tar-
gets the role of a court-appointed lawyer rather than
the substance of her brief to the court. See Anders,
386 U.S, at 742-44, 87 §.Ct. 13906, Arguments may
vary widely in their effectiveness in pursuing a cli-
ent's desired outcome in a case. What equal protec-
tion does not allow is for court-appointed attorneys to
abandon their role as careful and compassionate ad-
vocates for their clients where a richer client would
be able to buy a lawyer's efforts even when a case
seemed hopeless, just to ensure their arguments were
heard. See id. at 742, 745, 87 5.Ct. 1396,

[1I21[3] In Colorado, we address the two compo-
nents of Anders separately, First, the problem ad-
dressed in dAnders is a salient one and its resolution-
that the client's rights must be protected in spite of his
lawyer's conclusions-is binding upon us. An ap-
pointed attorney cannot shirk her duty to represent
her client and instead “serve as the court's fact-
finder.” People v, Bregman. 939 P2d 1348 1351
(Colo,1997). However, the procedure contained in
Anders is not obligatory upon the states; other state-
crafted procedures or policies that adequately protect
the rights of indigent criminal defendants need not
adhere to its details. See Smith v, Robbing, 528 U.S.
259, 272-76, 120 5.Ct. 746, 145 L.Ed.2d 756 (2000),
The procedure outlined by the Supreme Court merely
set forth the “minimum requirements” to protect the
defendant where the withdrawal is allowed. See
MeCop v, Wis, Ct.App., 480 1.8, 429, 442, 108 8.Ct,
1895, 100 L.Ed.2d 440 (1988). Despite the Supreme
Court's comment in AeCoy that an attorney has an
“ethical obligation fo refuse to prosecute a frivolous
appeal,” 486 U5, ai 436, 108 S.Ct. 1895, the Courl
has since emphasized that it is up to the states to
regulate attorney conduct, Smith, 528 U.S, at 273-76,
120 S8.Ct. 746, and indeed has approved of alterna-

counsel does not withdraw from a case that could be
described as frivolous under dnders. see id_at 280,
120 8.Ct. 746, See aiso State v, Balfour, 311 Or. 434,
814 P.2d 1069, 1079 (1991) (noting despite McCoy
that the U.S. Supreme Court “is not the arbiter of
ordinary questions of ethical practices for attorneys in
state court,” and concluding that Oregon attorneys
are under no mandatory ethical obligation to with-
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draw upon concluding their clients' cases to be frivo-
lous). Where, as in Colorado, a court does not allow
the appointed attorney to withdraw from representa-
tion solely because he concludes the appeal fo be
without merit, the defendant's rights are protected
through the normal course of appellate review ™

FN3. For a review of the numerous practices
among the states addressing the dnders
problem, see James E. Duggan & Andrew
W. Moeller, Make Way for the ABA: Snijrh
v, Robbins Clears o Path for Anders Altey-
natives, 3 1. App. Prac, & Process 65 (2001).

B. Colorado's Practice in Criminal Appeals

In our decision in McClendon v. People in 1971, we
approved of the American Bar Association's*1059
approach to the Aanders problem as outlined in its
Standards for Criminal Justice-an approach that faith-
fully addresses the constitutional and ethical concerns
at play when a court-appointed attorney concludes his
client's appeal entirely lacks merit but that renders
unnecessary the cumbersome procedure outlined in
Anders for those states that have not otherwise ad-
dressed the issue, 174 Colo. at 12, 481 P.2d at 717-
18. The Standards state, “[c]ounsel for a defendant-
appellant should not seek to withdraw from a case
because of counsel's determination that the appeal
lacks merit.” ABA Standards for Criminal Justice:
Criminal Appeals § 21-3.2(b) (3d ¢d.1993). Rather,
“[i]f the client chooses to proceed with an appeal
against the advice of counsel, counsel should present
the case, so long as such advocacy does not involve
deception of the courl.” ABA Standards for Criminal
Justice: Prosecution Function & Def. Function § 4-
8.3 (3d ed.1993). Comments to Standard 4-8.3 (3d
ed.) further elaborate this approach:

Before the merits of an appeal are determined by
an appellate court, the defendant is entitled to the
zealous advocacy of a lawyer in fact as well as in
name.... When a client seeks to prosecute an appeal
against the advice of counsel that there is no hope
for success, counsel should present the case but
cannot deceive or mislead the court on behalf of
the client.

By requiring a lawyer to present her client's case,
event where the attorney feels the appeal is meritless,
the defendant's rights are protected through the nor-
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mal course of appellate review rather than by some
“substitute™ therefor. Cf. Anders, 386 LS. at 742, 87
S.Ct. 1396,

FN4. Any argument that the approach de-
veloped by the ABA and taken by this court
in MeClendon is but a limited component of
the Anders procedure applying only where
the claim lacks merit but could still be rea-
sonably presented is groundless. Even the
Supreme Court implicitly recognized that
the ABA approach is an alternative to-rather
than a subsidiary of-the procedure sketched
out in Anders. See Smith v. Robbins, 328
.S, 259, 276 & n. 7. 120 8.Ct. 746, 143
L.Ed.2d 756 (indicating that states had al-
ready crafted “procedures that, in terms of
policy, are superior to, or at least as good as,
that in Anders” and citing Martha C. War-
ner, Anders in the Fifty Stales: Some dppel-
fants' Faual Protection is More Equal than
Others, 23 Fla. 8t UL.Rev. 625, 642-62
(1996) (hereinafter “dnders in the Fifty
States ), which argues extensively that the
ABA approach satisfies the duders require-
ments and beiter serves the purposes of
equal protection, and identifies numercus
courts that have adopted the approach).

Underlying this approach is the determination that,
despite the parties' arguments to the contrary, a court-
appointed attorney who determines her client's de-
sired appeal lacks merit does not face an intractable
ethical dilemma: where a client enjoys rights to an
attorney and an appeal, the action is not frivolous

merely because it appears hopeless 2

FNS, As the Supreme Court noted in
MeCoy, the terms “wholly frivolous” and
“without merit” are often used inter-
changeably in the context of Anders-type
problems, 486 U.S. at 438 n. 10, 108 5.CL
1895, This likely accounts for the ABA's
subsequent abandonment of the notion that
the Supreme Court's decision in Anders
rested on the narrow distinction between
“complete frivolity” and an “absence of
merit.” Cf. ABA Standards Relating to the
Prosecution Funciion & the Def. Function §
8.3 cmt. b, p. 297 (1971).
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The parties here contend that disparate provisions of
the Colorado Rules of Professional Conduct give rise
to conflicting mandates where court-appointed coun-
sel are directed by their clients to pursue an appeal
they feel is without merit. Specifically, the parties
note that, on the one hand, the preamble to the Colo-
rado Rules of Professional Conduct states that, “{a]s
[an] advocate, a lawyer zealously asserts the client's
position under the rules of the adversary system.”
Furthermore, Colo. RPC 1.2(a) requires that a lawyer
“abide by a client's decisions concerning the objec-
tives of representation.” See also ABA Standards for
Criminal Justice: Prosecution Function & Def. Func-
tion § 4-8.2 (3d ed. 1993) (“The decision whether to
appeal muost be the defendant's own choice.”). On the
ather hand, though, the rules state that “la] lawyer
shall not bring or defend a proceeding, or assert or
controvert an issue therein, unless there is a basis in
law and fact for doing so that is not frivolous.” Colo.
RPC 3.1. Moreover, attorneys have a duty of candor
to the court which prohibits them from knowingly
making false *1060 statements of material fact or
law, or knowingly failing to disclose adverse control-
ling legal authority. See Colo, RPC 3.3. The parties
here urge that when a court-appointed attorney is
directed by her client to pursue an appeal that the
attorney feels is without merit, the attorney is put in
the difficult situation of disregarding her client's
wishes, presenting a frivolous appeal, or violating her
duty of candor.

We perceive no such dilemma, The ethical duties of a
court-appointed attorney tasked with what she con-
cludes to be a meritless appeal are not so incompati-
ble as the parties insist. As the Arizona Court of Ap-
peals noted:

The duty of candor requires that an attorney not
make a false statement of fact or law to a court, of-
fer false evidence, or fail to disclose a material fact
or controlling legal authority. None of those duties
directly affects the task of arguing issues on appeal
so long as counsel does not misstate the facts or the
law,

Denise H. v, Ariz. Dep't of Feon Sec., 193 Ariz, 257,
972 P.2d 241, 244 (Ct.App.1998) (citations omitted)
{discussing analogous state rules of ethics), So long
as the attorney does not misstate the facts or control-
ling law, she is free to present her client's arguments
to the court as well as her client's desire to prevail.
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Moreover, an utter lack of merit does not render an
appeal by right “wholly frivolous.” Comment 2 to the
Colorado RPC 3.1 concerning meritorious claims
describes a frivolous action as follows:

[Aln actien is not frivelous even though the lawyer
believes that the client's position ultimately will not
prevail. The action is frivolous, however, if the cli-
ent desires to have the action taken primarily for
the purpose of harassing or maliciously injuring a
person or if the lawyer is unable either to make a
good faith argument on the merits of the action
taken or to support the action taken by a good faith
argument for an extension, modification or reversal
of existing law,

By approving of the ABA approach in MeClendon,
we implicitly held that, while the merit of an appeal
may be related to a determination of its frivolity, a
lack of merit alone is not sufficient to render a crimi-
nal defendant's appeal by right “wholly frivolous,”
To the contrary, an appointed attorney cannot be held
to have violated her ethical duties by presenting ap-
parently meritless claims where her client's right to
take the appeal is protected by law. If a defendant is
not entitled to prevail on appeal, that conclusion will
quickly become evident upon review of the control-
ling law and examination of the defendant's best ar-
guments,

Contrary to this approach, the Colorado Bar Associa-
tion Ethics Committee has indicated that counsel may
seck to withdraw where it is impossible to “make a
good faith argument for reversal.” Colo, Bar Ass'n
Ethics Comm., Formal Op. 114 (2006). However,
this assertion undervalues the rofe of an advocate in
an appeal by right and equates advocacy with the
requirement of a specific conclusion. Contra dnders
386 U.S. at 743-44, 87 S.Ct. 1396. Certainly advo-
cates are required to pursue good faith arguments on
their client's behalf. Colo. RPC 3.1 cmt, 2, But a good
faith argument need not conclude with the lawyer's
assertion that her client is entitled to prevail. A legal
argument is but a discussion of pertinent facts and the
application of controlling law that highlights those
componenis more favorable to the client. In those
instances where it is possible, and with widely vary-
ing levels of success, a lawyer strives to calibrate her
arguments such that they lead to the conclusion that
her client's desired cutcome is also the just and logi-
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cal one. Indeed, where it is possible to do so, it is the
lawyer's duty to do so. Of course, where it is impos-
sible to reasonably assert that her client is entitled to
prevail, we will not require her to so conclude, but
neither will we entirely discount the value of the ad-
vocate's role merely because she cannot assert this
final conclusion within her ethical bounds, A limita-
tion on the substance of the advocacy does not un-
dermine the value of an advocate's role, which re-
mains-even without an assertion that the defendant is
entitled to prevail-valuable to both the defendant and
the court. Rather, where the facts and law leave no
other option, a lawyer's conscientious and *1061 sen-
sitive efforts to locate viable issues, honestly repre-
sent her client's impressions of injustice, and navigate
the appellate process on her client's behalf are some-
times afl that can be asked of a zealous advocate
making a good faith argument, And where the client's
rights to an appeal and to appellate counsel are pro-
tected by law, that role is not merely asked, it is man-
dated.

An attorney has discretion to choose which argu-
ments to make on appeal, see Jones v. Barnes, 463
U.S. 745, 751, 103 S.Ct. 3308, 77 L.Ed.2d 987
{1983); whal the attorney cannot do is choose not to
pursue the appeal at all. If an attorney cannot discern
a meritorious legal argument in support of her client's
appeal, she must present those issues her client
wishes to be addressed. Where neither law nor facts
can be framed in support of her indigent client, a
courf-appointed attorney's obligation as a zealous
advocate is fulfilled by accurately describing the facts
of the case, locating and applying conirolling law,
and presenting the issues her client wishes to be con-
sidered. OF course, “in determining the proper scope
of advocacy, account must be taken of the law's am-
biguities and potential for change.” Colo. RPC 3.1
cmt. 1.

Zealovs advocacy may not allow the lawyer to make
persuasive arguments in every instance, nor does it
require the lawyer make a plea for a particular re-
sult™ Indeed, the substance of an advocate's brief in
such an instance may differ only slightly from a so-
called Anders brief. But the role of that advocate
througheut the appellate process is crucial, and in-
deed guaranteed wherever the constitution or General
Assembly has extended a litigant the rights to counsel
and an appeal. In those rare instances where the law
and the facts of a case conspire to confine the role of
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an advocate to helping her client locate the client's
best arguments, even if apparently hopeless, the sen-
sitive and compassionate representation of her client's
best arguments, assisting the client in navigating the
procedures of appeal, and directing the appellate
court to the controlling law that should direct its re-
view, the attorney will have fulfilled her duties and
upheld her ethical obligations in doing so,

FING, Early commentary to the ABA Stan-
dard 21-3.2 noted that,

[bly some measures, this is demeaning of
the professional role of an attorney. The
Code of Professional Responsibility de-
clares that “[a] lawyer should have pride
in his professional endeavors.” Given the
circumstances, counsel should be able to
take pride in accomplishing a difficult
professional task. The appellate court is
better able to accomplish its duties when a
case is presented by counsel rather than by
an untutored layperson. If the lawyer has
done the work competently, the client's in-
terest has been served as well. Having ac-
complished the dual mission of serving
court and client, counsel need not want for
professional satisfactions.

ABA Standards for Criminal Justice § 21-
3.2 cmts, (2d ed. 1986) (quoting ABA,
Code of Professional Responsibility EC6-
)

Importantly, the ABA approach better protects a de-
fendanf's rights, As Judge Warner noted after her
extensive review of state courts' implementation of
the Anders decision, “If the ultimate fairness of the
proceeding is determined by the effectiveness of
counsel in representing the defendant, then the goal
should be to compel full representation through ap-
peal and not to allow for that representation to be
avoided.” dnders in_the Fifty States, 23 Fla. St
1J.L.Rev. at 661-62. Warner argues those states that
refuse to allow attorneys to withdraw because they
deem the appeal wholly meritless more effectively
provide for the right to counsel than states that allow
withdrawal. See id, see also State v. Cigie, 138 N.H.
313,639 A.2d 251, 254 (1994) (noting that the ABA
approach “preserves the adversarial nature of crimi-
nal appeals, which ‘is much to be preferred over [the
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Anders ] process in which the appellate judge feels
obliged to act as a lawyer and the appellate lawyer
feels constrained to rule as a judge.’ ” {(quoting Gale
v. United States, 429 A2d 177, 182 (D.C.App.1981)
(Ferren, J., dissenting))), State v. Gates, 466 8.'W,2d
681, 683-84 (Mo,1971) (adopting the ABA approach
and noting that duders-style procedures “put defense
counsel in the awkward position of arguing against
his client™). Indeed, the Idaho Supreme Court deemed
it clear that appellate counsel's “mere submission” of
a motion to withdraw under Anders “cannot but result
in prejudice™ to her client, *1062Srate v. McKerney,
98 ldaho 551, 568 P.2d 1213, 1214 (1977). As War-
ner concluded, “the real problem with [the Anders
procedure] is that it creates two distinct classes of
appellate review for crimina! defendants and results
in a failure of equal protection.” Anders in the Fifé
States, 23 Fla. St. U.1L.Rev. at 663.

[4] Our approval of the ABA approach in McClendon
notwithstanding, divisions of the court of appeals
have indicated that they would accept an dnders-style
brief in conjunction with an attorney's motion to
withdraw where an attorney determines her client's
appeal is without merit. See, e.g., People v. Marquez,
37 Colo.App, 441, 548 P.2d 939 {1976). We here
disapprove of that practice. Even where a court-
appointed attorney feels her client's appeal is without
merit, she must nonetheless abide by both her duties
as an advocate and as an officer of the court. “It is not
the lawver's role fo pass judgment on a client's
cause.” ABA Standard for Criminal Justice 21-32
cmts. (2d ed. 1986).

Finally, any claim that this court “adopted” the
Anders procedure in Breaman in place of the ABA
approach misreads that case. Breaman concerned
post-conviction relief proceedings under Crim. P,
35(c), a context in which this court has not recog-
nized a right to counsel. See 939 P.2d af 1330, There,
the trial court appointed a lawyer for the defendant to
review a defendant's claims and determine whether
they were frivolous. In the process of disapproving of
the trial court’s actions confining the appointed law-
yer to serving as a fact-finder rather than the defen-
dant's representative, we recognized in a footnote
that, while an Anders-style motion to withdraw is
appropriate in criminal cases in some jurisdictions, if
was unneeded for Crim. P. 35(c) proceedings. See jd,
at 1351 n, 1. The footnote-far from central to our
ultimate holding-focuses on those coniexts where the

© 2010 Thomson Reuters, No Claim to Orig. US Gov. Works.

a4



226P3d 1054
(Cite as: 226 P.3d 1054)

defendant does not have a right to counsel, unlike the
situation in Anders and unlike the situation presented
here. Thus, the passing comment in Breaman neither
controls nor informs our consideration in this case.
Breaman does unequivocally state, though, that ap-
pointed counsel must act in the role of advocate and
cannot act as a friend of the court. See jd. That hold-
ing is consistent both with the Supreme Court's con-
cern with the role played by appointed attorneys in
Anders and with our conclusion here.

Thus, an attorney appointed to a client with an appeal
by right who concludes her client's appeal is without
merit does not face an intractable ethical dilemma
and so should not be allowed to withdraw from the
case on that basis alone, Furthermore, due process
and equal protection are best served through the nor-
mal course of appellate review, and an indigent de-
fendant's rights are best protected where counsel pre-
sents her client's best arguments as an advocate.
Thus, the procedure outlined in Anders is unneces-
sary in Colorade where the defendant's rights are
protected through the normal course of appellate re-
view notwithstanding his [awyer's misgivings about
the merit of the appeal.

C, D & N Proceedings

[S){61(71[8] Unlike the constitutional right to counsel
at issue in Anders, a parent's rights to counsel and an
appeal in D & N proceedings are statutory in nature,
See C.8 v, People, 83 P.3d 627, 636 (Cole.2004) (
“A parent's right to appointed counsel in termination
proceedings is secured by statute....” (citing § 19-1-
105 and § 19-3-202010)); People ex rel 4.5, 994
P.2d 465, 466 (Colo.App.1999) (parents have a right
to an immediate appeal of an order terminating their
parental rights (citing § 19-1-109(2)(b). C.R.S.
(2009Y)). However, as with the criminal proceedings
at issue in Anders, 386 U.S. at 744, 87 S.Ct. 1396,
termination proceedings cue constitutional due proc-
ess concerns. See Santosky v._Kramer, 455 U8, 745,
753-34, 102 S.Ct. 1388, 71 1.Ed2d 3599 (1982)
{“When the State moves to destroy weakened familial
bonds, it must provide the parents with fundamen-
tally fair procedures.”); Peaple ex rel. M.B., 70 P.3d
618, 622 (Colo, App.2003) ( “Termination of the par-
ent-child legal relationship is a drastic remedy and a
parent is entitled to procedural due process before
termination occurs.””). Furthermore, once an indigent
litigant has been appointed counsel, we refer to our
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constitutional jurisprudence to determine the scope of
the obligation *1063 borne by the appointed aftorney,
See, e.g., Breaman, 939 P.2d at 1351 (stating that,
even where a defendant did not have a right to ap-
pointed counsel, “[hlaving made the decision to ap-
point such counsel ... the district court was not enti-
tled to deny [the defendant] effective representation
of that counsel”). Thus, the obligation of court-
appointed attorneys to advocate for indigent parents
in termination proceedings is no different than the
obligation imposed on counsel appointed to represent
criminal defendants on appeal.

Furthermore, proceedings for the termination of pa-
rental rights implicate a number of important inter-
ests, including “the interests of the parent and child in
a continuing family relationship; the interests of the
parent in preserving the integrity and privacy of the
family unit; [and] the interest of the child in a perma-
nent, secure, stable, and loving environment.” People
ax ref. CA.K, 652 P.2d 603, 607 (Colo.1982). Ex-
tending a parent facing such proceedings the rights to
counsel and an appeal demonstrates a decision that,
so abhotrent to our notions of justice is the possibility
of wrongfully terminating a parent's rights, the parent
must be able to seek meaningful review of the order,
whatever the specific circumstances of his case.
Therefore, pursuit of such an appeal-with the guaran-
teed aid of court-appointed counsel-serves an impor-
tant function and cannot be said to be “wholly frivo-
lous” for lack of merit alone.

The parties and amici also underscore the interests of
the child in obtaining a swift and final resolution in
termination proceedings and suggest that an Anders-
style, no-merits briefing procedure better fits with the
mandate that these matters be quickly resolved. See,
e.g, §19-1-102(1¥ec), C.R.S, (2009) (directing courts
to proceed with “all possible speed” to a legal deter-
mination), We are not persuaded.

The procedure outlined in Anders does little for judi-
cial economy, To properly consider an appointed
appellate attorney's motion to withdraw, an appeliate
court must both thoroughly review the record in order
to ensure counsel has not missed any appealable is-
sues and consider-at least to some extent-the merits
of any issues the court identifies in the record or that
the attorney has identified in her briefs. See McCoy,
486 LIS, at 442 108 S.Ct. 1895; see also Pensan v,
Ohio. 488 1.8, 75, 83, 109 S.Ct, 346, 102 L.Ed.2d
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300 (1988) (concluding the state court erred when it
failed to appoint new counsel after determining the
record supported “several arguable claims” {citing
dnders, 386 LS. at 744, 87 8,Ct, 1396 MeCoyp, 486
U.S, at 444, 108 8,Ct. 1895Y). Such a searching re-
view that requires appellate courts to play the roles of
both advocate and tribunal cannot be considered the
swifter path to resolution of the issues, See Stafe v,
McKenney, 98 Idaho 3551, 568 P2d 1213, 1214
(Idaho_1977) (“[L]ess of counsel and the judiciary's
time and energy will be expended in directly consid-
ering the merits of the case in its regular and due
course as contrasted with a fragmented consideration
of varions motions, the consideration of which neces-
sarily involves a determination of merits.”).

Moreover, termination proceedings must be just in
addition to being swiftly executed. See § 19-1-
wherever possible); People ex rei. M.B., 70 P.3d 618,
622 (Colo.App.2003). Tull appellate review-rather
than some substitute therefore-better protects a par-
ent's rights, thereby bolstering the integrity and sta-
bility of the final termination order, and is consistent
with protecting the child's interest in permanency.

[9] As such, we conclude that an appoinied lawyer
for an indigent parent during D & N proceedings
cannot withdraw solely because she determines the
appeal to be without merit. 2 Rather, an appointed
appellate lawyer who reasonably concludes a parent's
appeal is without merit must nonetheless file petitions
on appeal in accordance with C.A R, 3.4, which re-
quires that petitions on appeal from D & N proceed-
ings include, infer alia, a statement of the nature of
the case, concise statements of the facts and legal
issues presented on appeal, and a description and
application*1064 of pertinent sources of law. See
C.AR. 3.4(g)3) The legal issues presented in the
brief can be either those identified and developed by
the attorney, or, if she can find none, those points the
parent wants argued. The petition in such instances,
though perhaps wholly unpersuasive, is not wholly
frivolous. In so doing, even where the parent's attor-
ney concludes the appeal is meritless, she abides by
her dual obligations to her client and to the court, and
remains an advocate in fact as well as in name,

FN7. To the extent that it suggests that
withdrawal would be available so long as
accompanied by an dnders brief, we here
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disapprove of People ex rel, DM, 186 P34
101 {Colo.App.2008).

In Colorado, Anders briefs are inappropriate and un-
necessary in the context of D & N proceedings, just
as in criminal appeals. Appellate review of a parent's
best arguments-however weak-made with the assis-
tance of counsel best protects the parent's rights, sup-
ports the child’s interests in permanency and finality,
and avoids the injection of unnecessary confusion
and delay into the reviewing process.

I11. Conclusion

We remand this case to the court of appeals with di-
rections to order appellate counsel to brief their case
in accordance with this opinion.

Justice EID> dissents and Justice RICE joins in the
dissent.

Justice EID, dissenting.

Today the majority finds that an appointed lawyer,
when faced with an indigent client who wishes o
proceed with an appeal but who has nothing but
frivolous arguments in support of his position, cannot
seek to withdraw from the representation even though
such representation will violate the Colorado Rules of
Professional Conduct. See Colo, RPC 3.1 (“A lawyer
shall not bring or defend a proceeding, or assert or
controvert an issue therein, unless there is a basis in
law and fact for doing so that is not {tivolous....”);
Peaple v. Breaman 939 P2d 1348, 1351 n. 2
{Colo.1997) (“If appointed counsel .,, determines that
[her client's] case is wholly frivolous ... she should so
advise the court and request permission to with-
draw.”). Instead, “[w]here neither law nor facts can
be framed in support of her indigent client,” the law-
yer must proceed with the frivolous appeal, doing her
best to convey her “client's desire to prevail.” Maj.
op. at 1060, 1061. In my view, the majority's “my
client would like to prevail” approach places the ap-
pointed attorney in the untenable position of making
wholly frivolous arguments, and provides little corre-
sponding benefit for the respondent parent whose
wishes to prevail are expressed to the court. I there-
fore respectfully dissent from the majority's opinion.

The lawyers in this case faced a potential ethical di-
lemma. They were appointed by the court to repre-
sent the respondent parents in this case pursvant to
sections 19-1-108 and 19-3-202(1), C.R.S. (2009),
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which provide that indigent parents in dependency
and neglect actions are entitled to counsel at state
expense. The parents instructed their lawyers that
they wished to appeal the district court's order termi-
nating their parental rights. Under Colo, REC 1.2(a),
a lawyer must “abide by a client's decision concern-
ing the objectives of representation....” The lawyers
filed the notices of appeal. After delving into the
case, however, the lawyers stated that that they could
make no argument on the parents' behalf urging re-
versal of the district court's order. Under Colo. RPC
3.1, a lawyer “shall not ... assert ... an issue [in an
appeal], unless there is a basis in law and fact for
doing so that is not frivolous...” An argument is
“frivolous” “if the lawyer is unable either to make a
good faith argument on the merits [of the appeal] or
to support [the appeal] by a good faith argument for
an exfension, modification or reversal of existing
cluded that such a “good faith argument” could not
be made. Accordingly, the lawyers sought to with-
draw from the case. See Colo. RPC [.16(a}(1) (law-
yer must seek to withdraw when representation
would result in violation of the Colorado Rules of
Professional Conduct).

Given the apparent dilemma faced by the lawyers in
this case (namely, a direction from the client to pur-
sue an appeal that could be supported only by frivo-
fous arguments), the lawyers pursued the only course
available under the Colorado Rules of Professional
Conduct {namely, to seek to withdraw). As *1065 the
Ethics Committee of the Colorado Bar Association
concluded:

In such circumstances, an attorney who determines
that a parent's claims on appeal lack merit may so
inform the court and request permission to with-
draw, However, ... an atlorney may not request
permission to withdraw ... unless, among other
things, the client insists npon presenting a claim or
defense that is not warranted under existing law
and cannot be supported by good faith argument
for an extension, modification, or reversal of exist-
ing law....

Colo. Bar Assn Ethics Comm., Formal Op. 114
{2006) (hereinafter “CBA, Formal Op. 114™). Indeed,
in the criminal context, we have stated: “If appointed
counsel in the first appeal from a criminal conviction
determines that the defendant's case is wholly frivo-
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lous, after a conscientious examination of it, he or she
should so advise the court and request permission to
withdraw.” Bregman, 939 P.2d at 1351 n, 2 (citing
Anders v, California, 386 U.S, 738, 744, 87 S.Ct
1396, 18 L.FEd.2d 493 (1967)). If a client has in-
structed his lawyer to appeal under Colo, RPC 1.2{a)
but the lawyer cannot make a good faith argument to
support that appeal as required under Colo, RPC 3.1

she cannot continue with such a “representation [that]
will result in violation of the Rules of Professional
Conduct” and accordingly must withdraw, Colo. RPC

L.16{ax 1),

The majority resolves this potential dilemma by sim-
ply denying that a dilemma could exist in the first
place. According to the majority, “a court-appointed
attorney who determines her client's desired appeal
lacks merit does not face an intractable ethical di-
lemma: where a client enjoys rights to an attorney
and an appeal, the action is not frivolous merely be-
cause it appears hopeless.” Maj. op. at 1059, But the
majority's approach to the problem in this case is the
classic straw man., The majority concludes that there
could be no dilemma in this case because there is no
ethical violation in filing an appeal that “lacks merit”
or where a case appears “hopeless.” 1 wholeheartedly
agree. As comment 2 to Colo. RPC 3.1 expressly
recognizes, an appeal “is not frivelous even though
the lawyer believes that the client's position ulti-
mately will not prevail.” See also Breaman, 930 P24
at 1351 n. 1 (noting that a lawyer may make any ar-
gument that, “although unlikely to prevail, may be
reasonably advanced”), As the ABA Project on Stan-
dards for Criminal Justice concluded, dnders itself
“appears to rest narrowly on the distinction between
complete frivolity” (in which withdrawal is appropri-
ate) and “absence of merit” (in which withdrawal is
not). ABA Standards Relating to the Prosecuilon
Function & the Def Function § 8.3 cmt. b, p, 297
(1971).

In sum, the problem in this case is not, as the major-
ity frames it, what a lawyer should do when she be-
lieves her client's argument lacks merit. The answer
to that question is well-settled: she must proceed. See
Breaman, 939 P.2d at 1351 n, 1; Anders, 386 U.S. at
744, 87 8.Cr. 1396, CBA, Formal Op, 114 (citing
Bregman, 939 P.2d at 1351 n. 1), The lawyer con-
fronts an ethical dilemma only when she determines
that an appeal cannot be supported by an argument
with “a basis in law and fact” nor “a good faith ar-
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gument for an extension, modification or reversal of
existing law.” Colo, RPC 3,1; CBA, Formal Op. 114
(lawyer cannot proceed when “the client insists upon
presenting [an argument] that is not warranted under
existing law and cannot be supported by a good faith
argument for an extension, modification, or reversal
of existing law”). In other words, a lawyer cannot
present an appeal that is “wholly frivolous.”
Breaman, 939 P.2d at 1351 0, 2; see also MeCoy v
Court of Appeals, 486 11.8. 429, 436-37, 108 $.Ct,
1895, 100 L.Ed2d 440 (1988) (“An aftorney,
whether appointed or paid, is ... under an ethical ob-
ligation o refuse to prosecute a frivolous appeal ™,
when faced with filing a frivolous appeal, appointed
counse! has a “duty to withdraw™) (emphasis added).

In my view, we should remand this case to the court
of appeals, with instructions to respondent parents'
counsel to determine the status of this case under the
standards articulated above. If counsel believe that an
argument consistent with Colo. RPC 3.1 standards
can be made in support of the appeal, they should
proceed. If counsel, however, #1066 conclude that
the appeal cannot be supported by an argument that

seelk tow\;ﬁmlraw e

FNL. The withdrawal motion would be ac-
companied by an dnders brief or other filing
that meets constitutional requirements. See
generally Smith v. Robbins. 528 U.S, 259,
27376, 120 S.Ct. 746, 145 1.Ed.2d 756
{2000) (holding that Anders is a prophylactic
megsure and that states may adopt alterna-
tive approaches as long as those approaches
meet constitutional standards).

Despite the fact that an attorney is “under an ethical
obligation to refuse to prosecute a frivelous appeal,”
MeCoy. 486 U.S. at 436, 108 S.Ct. 1893, the majority
mandates that the lawyers in this case-and in all cases
involving court-appointed attorneys, including crimi-
nal appeals, maj. op. at 1064-go forward with the
appeals, however frivolous they may be. Indeed,
“[w]here neither law nor facts can be framed in sup-
port of her indigent client”-that is, where an appeal is
wholly frivolous-the court should “not allow the ap-
pointed attorney to withdraw from representation....”
Id at 1058, 1061; see id at 1059 (in such a situation,
the attorney is “require [ed] ... to present her client's
case™); id at 1061 (attorney “must present those is-
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sues her client wishes to be addressed,” even if
wholly frivolous). Instead, if the lawyer's “conscien-
tious and sensitive efforts to locate viable issues™ fail,
she must proceed with the appeal, “honestly repre-
sent[ing] her client's impressions of injustice” as well
as “her client's desire to prevail.” /d. at 1060, 1060-
61; see also id at 1060 (requiring the “sensitive and
compassionate representation of her client's best ar-
guments,” even if frivolous). In my view, regardless
of how “honest,” “conscientious,” “sensitive,” and
“compassionate” the lawyer might be, she is still be-
ing put in the untenable position of making frivolous
arguments to the court.

The majority seems to believe that respondent par-
ents' counsel must continue the representation despite
the frivolous nature of the appeal because “the cli-
ent's rights to an appeal and to appellate counsel are
protected by law.” Maj. op. at 1061. Yet, as the
United States Supreme Court has made clear, the
right to counsel “does not include the right to bring a
frivolous appeal and, concomitantly, does not include
the right to counsel for bringing a frivolous appeal.”
Smith v. Robbins, 528 11,8, 259, 278, 120 $.Ct, 746
145 [.Ed.2d 756 (2000). As the Smith Court contin-
ued, “[a]lthough an indigent whose appeal is frive-
lous has no right to have an advocate make his case
to the appellate court, such an indigent does, in all
cases, have the right to have an atforney, zealous for
the indigent's interests, evaluate his case and attempt
to discern nonfrivolous arguments.” fef at 278 n. 10,
120 S.Ct. 746, If that zealous evaluation yields only
frivolous arguments, however, counsel should be
permitted to seek to withdraw.

In addition, the majority cites MeClendon v, People,
174 Colo, 7, 481 P.2d 715 (1971), and the ABA
Standards on Criminal Justice that it adopts, in sup-
port of its position. Maj. op. at 1058-59 {noting that
Colorado has adopted an approach that “renders un-
necessary the cumbersome procedure outlined in [
Anders T1. Yet there is nothing in MdcClendon or the
ABA Standards that suggests that an appointed attor-
ney is relieved of her ethical obligation to refuse to
proceed with a frivolous appeal. On the contrary,
MecClendon begins by stating that the ABA Standards
“g{i]ve full recognition to the points raised in Anders
.. and at the same time define{ ] the obligations of
defense counsel in representing a defendant on appeal
when the case is without merit,” 174 Colo, at 12, 481
P.2d at 7182 The ABA Standards reiterate that
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there is a distinction between a case that lacks merit
and one that is wholly frivelous, remind counsel that
she need only make a good faith argument for the
extension of law to support her client's position, and
encourage counsel to remain on the case if at all pos-
sible. ABA Standards for Criminal Justice: Criminal
Appeals § 21-3.2(b) (3d d.1993); ABA Standards for
Criminal Justice: Prosecution Function & Def. Func-
tion § 4-8.3 (3d ed.1993). As McClendon noted,
*1067 “it is better for counsel to present the case, so
long as his advocacy does not involve deception or
misleading of the court.” 174 Colo. at 12, 481 ?,2d at
718 (quoting standards). But notably MceClendon
does not except appointed attorneys from the obliga-
tions of Colo, RPC 3.1, nor do the ABA Model Rules
of Professional Conduct. See ABA Mode! Rules of
Profii Conduct R. 3.1 (2009); see also ABA Standards
Jor Criminal Justice: Prosecution Function & Def
Function § 4-8.3 cmt., p. 241 (3d ed, 1993) (“/n an
appeal that is not entirely frivolous in counsel's esti-
mate, the problem may arise of the appellant's insist-
ing upon including in the appeal a point despite coun-
sel's protest that it is frivolous,... In this situation, it is
proper for the lawyer to brief and argue only the
points he or she believes are supportable ....”) (em-
phasis added). Compare Sicie v. Cigic, 138 NH. 313,
639 A2d 251, 254 (1994) (requiring appointed attor-
ney to proceed with frivolous appeal and making an
exception to state's analog to Colo. RPC 3.1). And as
we noted most recently in Breaman, if an appointed
attorney determines that an appeal is “wholly frivo-
fous,” she must seek to withdraw. 939 P.2d at 1351 n.
2, ™ see also C.AR. 38(d) (permitting appellate
courts to sanction “frivolous™ appeals).

FN2. The McClendon opinion was authored
by Colorado Supreme Court Justice William
Erickson, who at the time chaired the ABA
Criminal Law Section and also served on the
ABA Commiltee to implement the ABA
standards, See Hon, William H, Erickson,
The ABA Standards for Criminal Justice,
Appendix A at n.* and n, 192 (Matthew
Bender 1972).

FN3. The majority cites Bregmgn affirma-
tively for two propositions, see maj. op. at
1058, 1062-63, but then goes to great
lengths to discount the case, noting, among
other things, that it dealt with post-
conviction proceedings. Maj. op. at 1062.
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While it is true that Breaman concluded that
an Anders-style brief would not be required
in a post-conviction setting, the case plainly
states that an attorney must seek to withdraw
from a representation if she determines that
her arguments are wholly frivolous. 939
P2dat 1351 1, 2.

Finally, the majority concludes that its approach
“best protect[s]” the interests of respondent parents.
Maj. op. at 1062. Yet it is difficult fo see how this
could be so. According to the majority, an appointed
attorney-who, after today's opinion, must proceed
with a frivolous appeal-should “describ[e] the facts of
the case,” “direct[ ] the appellate court to the control-
ling law that should direct its review,” “present[ ] the
issues her client wishes to be considered,” and ulti-
mately convey her “client's desire to prevail.” Maj.
op. at 1060, 1061, The majority's “my client would
like to prevail” approach, however, bears little re-
semblance to the “zealous™ advocacy envisioned by
the Colorado Rules of Professional Conduct, See
Colo. RPC pmbl, 2, 9. The majority admits as much,
stating that the sort of “advocacy” that it proposes
may “differ only slightly from a so-called Anders
brief,” Maj. op. at 1061, But there is an important
difference between the withdrawal remedy recog-
nized in dnders (and Breamgn ) and the “my client
would like to prevail” approach adopted by the ma-
jority. Under dnders and Bregmgn, the attorney is no
longer in the position of acting as an advocate on
behalf of her client, as she has sought to withdraw. In
contrast, under the majority's proposal, the attorney
continues to serve as an advocate while-to use the
majority’s own phrase-simply “directing the appellate
court to the confrolling law that should direct its re-
view.” [ 1 fear that the majority's proposal comes
perilously close to the sort of “friend of the court”
role condemned in both Anders and Breaman. See
Anders, 386 U.S, at 744, 87 S.Ct. 1396 (“The consti-
tutional requirement of substantial equality and fair
process can only be attained where counsel acts in the
role of an active advocate in behalf of his client, as
opposed to that of amicus curiae.”); Breaman, 939
P.2d at 1352 (appointed attorney must represent cli-
ent, not “serve as the court's fact-finder™); maj. op. at
1064 (respondent parent's counsel must act as “an
advocate in fact as well as name™).

The majority's “my client would like to prevail” ap-
proach places the appointed attorney in the untenable
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position of making wholly frivolous arguments, and
provides little corresponding benefit for the respon-
dent parent whose wishes to prevail are expressed by
counsel to the court. Moreover, the approach-by re-
quiring appointed counsel for indigent respondent
parents to proceed with wholly frivolous appeals and
by redefining what it means to provide zealous advo-
cacy in that context-marks a significant step in the
slippery slope toward a two-tiered ethical code that
differs according to whether the client is indigent or
not, In my view, this is a *1068 path down which we
do not want to travel, I therefore respectfully dissent
from the majority's opinion.

I am authorized to say that Justice RICE joins in this
dissent.

Colo.,2010.

A.L.L, v. People

226 P.3d 1054

END OF DOCUMENT
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To:  Standing Commiitee on the Rules of Professional Conduct
From: Marcus Squarrell
Date: August 13, 2010
Re:  Report on the Reconstituted Subcommittee on Rule 1.16A.

This memorandum summarizes the work of a subcommittee formed to consider the CDAC’s
revisions to proposed Rule 1.16A. The subcommittee included members of the Standing
Committee’s subcommittes on file retention and participants in the inforral committee that
worked on the CDAC proposal. The Standing Committee’s proposal and the CDAC proposal
are attached as Item 1.

The subcommittee met on July 30 and August 9. Several drafts and many emails were circulated
in between the meetings and following the second meeting. Clean and redlined versions of a
revised Rule 1.16A and Comments that is intended to embody the “consensus” of the
subcommittee are attached as Item 2. The redlining shows changes from the CDAC proposed
Rule. It is unlikely anyone on the subconmumittee views this draft as ideal although the majority
probably views it as better than the Standing Committee’s proposed Rule.

The retention periods for criminal files that were proposed by the CDAC were not controversial
within the subcommittee. The discussions centered on provisions in the Standing Committee’s
proposed Rule 1.16A that were not altered by the CDAC’s proposed Rule. Specifically, the
obligation under the proposed Rule to retain files for a minimum of 2 years and to give notice to
clients before destroying a file after two years were considered unreasonable by subcommittee
members associated with public defender offices and the ADC because these lawyers handle
huge case loads and their representations of clients arise without an engagement lefter or any
opportunity to give notice of file retention policies and may end quickly. The subcommitice
also congidered the Standing Committee’s Rule confusing as to whether the two-year retention
requirement applied when a client had authorized the destruction of a file prior to the end of a
representation. ltem 2A containg an email summarizing the discussion at the first meeting and
emails from subcommittee members that identify significant issues with the Standing
Committee’s Rule and the draft in Item 2.

Alec Rothrock’s alternative proposed Rule 1.16A and Comment and his explanatory email are
attached as Item 3. Alec’s draft retains the two-year retention and notice requirements and
makes exceptions to those provisions for public defenders and alternative defense counsel.
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Rule 1.16A. Client File Retention

Except as provided in 2 written agreement signed by a client, the lawyer shall
retain a olient’s files respecting a matter for a period of not less than fwo years following
the termination of reptesentation in the matter, unless the lawyer previously delivered the
files to the client or disposed of the files in socordance with the client’s instructions,
Notwithstanding any agreement to the contrary, a lawyer shall not destroy a olient’s files
after termination of the lawyer’s representation in the matter unless (1) after such
tormination, the lawyer has given writton notice to the client of the lawyer’s intention to

do 50 on or after 4 date stated in the notice, which dato shall not be less than thirty days .

affer the date the notice was given, and (2) there are no pending or threatened logal
proceedings known tq the lawyer that relate to the malter, At any time following the
expiration of a period of ten yeats following the termination of representation in a matter,
& lawyer may destroy a client’s files respecting the matter without notice to the client,
provided there are no pending or fhreatened legal proccedings known to the lawyer that
valate to the matter and the lawyer has not agreed to the contrary, This Rule does not
supersede or Hmit 8 lawyer’s obligations to retein a file that are imposed by law, court
order, or rules of & tribunal.

COMMENT

[1]  Rule 1.16A provides definitive standards regerding the recurring question
of how long a lawyer must maintain a client’s files before destroying them. Rule 1.16A
is not intended to impose en obligation on a lawyer to preserve doguments that the lawyer
would not normally preserve, such as multiple coptes or drafis of the same document, A
client’s files, within the meaning of Rule 1.16A, consist of those things, such as papers
and electronic data, relating to a wmatter that the lawyer would usually maintain in the
ordinary course of practice. A lawyer’s obligations with respect to client “property” are
distinct, Those obligations ure addressed in Rules 1.16(d), 1.13(a) and 1.15(b).
“property” generally refirs to jewelry and other valuables entrusted to the lawyer by the
client, as well as documents having intrinsic vatue or directly affecting valusble rights,
guch as securities, negotiable instruments, deeds, and wills, The maintenance of law firm
financial and accounting records covered by Rule 1.15(a) and L15() is governed
exclusively by those rales. Similarly, Rule 1,16A does not supersede specific retention
requirements imposed by other rules, such as Rule 5.5(d)2) (two-year retention of
written notification to client of utilization of services of suspended or disbarred lawyer),
Rule 4, Chapter 23.3 C.R.C.P. (slx-year retention of contingent fee agreement and proof
of mailing following completion or settlement of the case) and CR.C.P, 121, §1-26(7)
(two yenr retention of signed orlginals of e-filed documents). A document may be
subject to more than one retention requirement, in which case the lawyer should retain
the dooument for the longest applicable period,

[2] A lawyer may comply with Rule 1,16A by maintaining a ctient’s file in, or
converting it to, a purely eleotronle form, provided the lawyer is capable of producing a
paper version if neoessary. Rule 1.16A does not require multiple lawyers in the same law
firm to retain duplicate client files or to retain a unitary file located in one place. “Law
firm™ is defined in Rule 1,0 to include lawyers employed in a legal services organization
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ot the legal department of a corporation or other organization. Rule 5,1(a) addresses the
responsibility of a partner'in a law firm to “make reasonable efforts to ensure that the
firm has in effect measures giving reasonable assurance that all lawyers in the firm
conform to the Rules of Professional Conduct.” Generally, lawyers employed by a
private corporation or other entity es in-house counsel represent such corporation or
entity as employees and the cllent’s files are considersd to be in the possession of the
olient and not the lawyer, such that Rule 1,16A would be Inapplicable, Where lawyers
are employed by a legal services organization or government agency to represent third
parties under circumstarioes where the third party client’s files are considered to be files
and records of the organization or agency, the lawyer must take reasonable measures to
ensure that the client’s files are maintained by the organization or agency in accordanve
with this rle.

[3] The two-year period under Rule 1.16A begins upon termination of a
representation in a matter, even if the lawyer continues to represent the client in other
matters. The rule does not prohibit a lawyer from maintaining a client’s files beyond the
two-yeer and ten-year periods in the Rule, For example, in a matter resulting in a felony
criminal conviction, & lawyer may retain a olient's file for longer than the two-year and
ten-year periods because of Crim.P, 35(c) considerations, The Rule does not supersede
obligations imposed by other law, court order or rules of a tribunal. A. lawyer may not
destroy a file when the lawyer has knowledge of pending or threatencd proceedings
relating to the matter. ‘The Rule does not affect a lawyer’s obligations under Rule 1.16(d)
with respect to the surrender of papers and property to which the client is entitled upon
termination of the representation; A client’s receipt of papers forwarded from time fo

time by the lawyer during the course of the representation does not slleviate the lawyer’s
obligations under Rule 1.16A.,

[4]  BExcept with respect to files maintained by a lawyer for ten or more years,
there are three preconditions to the lawysr’s actual destruction of the client’s files. First,
the two-year retention petiod, or such shorter period as the client may have agreed to inn
signed written agreement, must have expired. Second, sometime after the termination of
representation in fhe matter, the lawyer must bave given wriiten notice to the client of the
lawyer’s {ntention to destroy the files on or after a date certain, which date is not less than
thirty days afier the date the notice was given, The purpese of the timing of the notice is
to give the client a meaningful opportunity to recover the file. A lawyer should make
reasonable efforts to looate a olient for purposes of giving written fotice. If the lawyer is
unable to looate the olient, written notice sent to the clent’s last known address is
sufficient under Rule 1.16A. Third, the lawyer may not destroy the files if the lawyer
knows that there are legal proceedings pending or threatened that relate to the matter for
which the lawyer created the files, or if the lawyer has agreed otherwise. If these three
preconditions are satisfied, the lawyer may destroy the files in 2 manner consistent with
the lawyer's continuing obligation to maintain the confidentiality of information relating
to the representation under Rules 1.6 and 1.9, Nothing in this Rule i8 intended to
mandate that a lawyer destroy a file in the absence of a client’s instruction to do so,
Notwithstanding a olient’s instruction to destroy or retum & file, a lawyer may retain a
copy of the file or any document in the file.
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June 2,2010
Ms, Susan Festag
Clerk of the Colorado Supreme Court
101 West Colfax Avenve
Suite §00 - -

Denver, Colorado 80202
Re: Proposed Amendments to Rule of Professional Conduct 1.16A
Deoar Ms. Pestag:

As you may be awats, CDAC proposed legislation during this year’s legislative
seasion that would have created a requivement regarding the length of time &
criminal defense attorney is required to retain bls or her file In a eriminal matter,
The goal was to betier be able io assess and respond to olaims in subsequent
challenges to the convictlon, such as & rule 35(c) ¢laim of ineffective assistance of
counsel, anto what fhe defense ettomey had obtained ih discovery and work
produst, and the steps taken to plan and implement defense of the case. In
tesponss to opposition from the Judiclal Department, and in particular the Office of
Attorney Regulation, CDAC agreed to work with that office to convene a working
group of stakeholders to offer amendments to proposed Rule of Professional
Conduct 1.16A. That working group inclided the Office of Attomey Regulation
and representatives from CDAC, the 1.8, Attormey’s office, the Offics of the State
Public Defender, the Office of the Federal Public Defender, the Office of

" Ahemative Defense Cloumssl, Iand the Colorado Criminal Defense Bar,

T arn enclosing herewith the produot of the diseussions of that working group. This
is & yedline version of our proffered changes to the cwrent proposed langnage of
Rule 1,164, These changes are intended to account for the unique situation
presented by the erlminal law as it telates to file retention needs, and the needs of
the orimined justice system to ensure and verify that effective assistance of counsel
has been provided, The proposal also represents 2 balancing of those Interests with
the financial impact of the proposal on the attorneys affected,

We largely avoided meking any changes to the specifics established in the proposed
rule, instead offering additional language as a paragraph (2), we Have suggested two
modifications to the existing proposal, First, we suggest reducing the curtent ten
year requirement to elght years, in order to remain congistent with the eight year
requirement for appealed felony convictions In our suggested paragraph (2). This
proposal is based on a recognition that some private atiormeys handie both civil and
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criminal matters, sometimes arising out of the same transaction and ocourrence, and thus the tne

vesiraints should be congistent. Second, we suggest removing the requirement of specific notice
after termination of the representetion. Such a requirement may prove unduly burdensome to a
large office like the State Publio Defender, who would be in the position of having to keep tdbs on
upwards of 50,000 former clients, sometimes for several yoars, in order to provids therm the
required notice. In addition, to the extent this requirement would impose & burden of notice on a
District Attorney, that burden would be logistically impossible to satisly: how can one who is
aoting in the name of “the People of the State of Colorado” give notice “to the client.” With the
proposed change, a publicposting in the office or on an office website of the file retention policy
would satisfy any notice requirement that may be imposed, :

We appreciate the Office of Attorney Regulation taking the time to facilitate this discussion, and
thank the rules committes for taking the thme 10 congider these suggaslionsA

Sincerely,

ed C, Tow
Execntive Director

¢.o. John Gleason
Marcy Gleon
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Colo.RPC 1.16A. C[ie:{t File Retantlon
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(a) Except as provided in 2 written agreement signed by a client, the lawyer shall retain a client’s files
respecting a matter for a period of not less than two years following the termination of representation i
In the matter, unless the lawyer previcusly delivered the files 1o the client or disposed of the files in ‘
accordance with the client’s instructions. Notwithstanding any agreement to the contrary, a Iaw{fer
shall not destroy a client’s files after termination of the lawyer’s representation In the matter unless:

(1) aftersush-tarminationy the lawyer has given written notice to the cllent of the lawyer's
Intention to do so on or after a date stated In the notice, which date shall not be less than thirty days
after the date thenotice-was-ghven of termination of representation, and

{2) there are no pending or threatened legal proceedings known to the lawyer that relate to the
matter, Atany time following the expiration of a period of ten eight years following the termination of
representation in a matter, a lawyer may destroy a client’s files raspecting the matter without notice to
the client, provided there are ne pending or threatened legal proceedings known to the [awyer that
relate to the matter and the lawyer has not agraed to the contrary. This Rule does not supersede or
limit a lawyer’'s obligations to retain a file that are Imposed by law, court order, or rules of a tribunal.

{b) Notwithstanding the requirements set forth in 1.16A(a) above, a lawyer in a criminal matter shall
maintain a copy of all notes and work product related to that matter for the following time perlod:

(1) for the life of the client, if the matter resulted in a conviction and a sentence of death, life
without parole, or an indeterminate sentence, including a sentence pursuant to the Colorado Sex
Offender Lifetime Superviston Act of 1988, 18.1.3-1001et saq., C.R.S,;

(2) for elght years from the date of sentencing, If the matter resulted in a conviction for any
other felony and the conviction and/or sentence was appealed;

(2) for five years from the date of sentencing, if the matter resulted in a conviction for any other
felony and nelther the conviction nor the sentence was appealed.
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RULE 1L.16A. CLIENT FILE RETENTION
(2) A lawyer in privaie practice shall retain a client’s files respecting a matter unless:

(1) the lawyer delivers the file to the client or the client authorizes destruction of
the file in a writing signed by the client and there are no pending or threatened legal
proceedings known to the lawyer that relate to the matter; or

(2) the lawyer has given written notice to the client of the lawyer’s intention to
destroy the file on or after a date stated in the notice, which date shall not be less than
thirty days after the date of the notice and there are no pending or threatened legal

proceedings known to the lawyer that relate {o the matter.

(b) At any time following the expiration of a period of ten years following the
termination of a representation in a matter, a lawyer may destroy a client’s files
respecting the matter without notice to the client, provided there are no pending or
threatened legal proceedings known to the lawyer that relate to the matter and the lawyer

has not agreed to the contrary.

(¢) Notwithstanding paragraphs (2) and (b) above, a lawyer in a criminal matter shall

retain a client’s file for the following time periods:

(1) for the life of the client, if the matter resulted in a conviction and a sentence of
death, life without parole, or an indeterminate sentence, including a sentence pursuant to
the Colorado Sex Offender Lifetime Supervision Act of 1998, 18-1.3-1001 et seq., C.R.S.

(2) for eight years from the date of sentencing, if the matter resulted ina

conviction for any other felony and the conviction and/or sentence was appealed;

(3) for five years from the date of sentencing, if the matter resulted in a conviction

for any other felony and neither the conviction nor the sentence was appealed.
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(d) A lawyer may satisfy the notice requirements of paragraph (a)(2) of this Rule by
establishing a written file retention policy consistent with this Rule and by providing a
notice of the file retention policy to the client in a fee agreement or a in writing delivered
to the client not later than thirty days before destruction of the client’s file or ncorporated

into a fee agreement.

(e) This Rule does not supersede or limit a lawyer’s obligations to retain a client’s file

that are imposed by law, court order, or rules of & tribunal.

Comment

[11  Rule 1,16A is not intended to impose an obligation on a lawyer to preserve
documents that the lawyer would not normally preserve, such as multiple copies or drafts
of the same document. A client’s files, within the meaning of Rule 1.16A, consist of
those things, such as papers and electronic data, relating to a matter that the lawyer would
usually maintain in the ordinary course of practice. A lawyer’s obligations with respect
to client “property” are distinet, Those obligations are addressed in Rules 1.16(d),
1.15(a) and 1.15(b). “Property” generally refers to jewelry and other valuables entrusted
to the lawyer by the client, as well as documents having intrinsic value or directly

affecting valuable rights, such as securities, negotiable instruments, deeds, and wills.

[21 A lawyer may comply with Rule 1,16A by maintaining a client’s files in,
or converting the file to, electronic form, provided the lawyer is capable of producing a
paper version if necessary. Rule L.16A does not require muliiple lawyers in the same law
firm to retain duplicate client files or to retain a unitary file located in one place. “Law
firm” is defined in Rule 1.0 to include lawyers employed in a legal services organization
or the legal department of a corporation or other organization. Rule 3.1(a) addresses the
responsibility of a partner in a law firm to “male reasonable efforts to ensure that the
firm has in effect measures giving reasonable assurance that all lawyers in the firm

conform to the Rules of Professional Conduct.” Generally, lawyers employed by a
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private corporation or other entity as in-house counsel represent such corporation or
entity as employees and the client’s files are considered to be in the possession of the
client and not the lawyer, such that Rule 1.16A would be inapplicable. Where lawyers
are employed by as public defenders or by legal services organization or government
agency to represent third parties under circumstances where the third-party client’s files
are considered to be files and records of the organization or agency, the lawyer must take
reasonable measures to ensure that the client’s files are maintained by the organization or

agency in accordance with this rule.

[3] Rule 1.16A does not supersede obligations imposed by other law, court
order or rules of a tribunal. The maintenance of law firm financial and accounting
records covered by Rule 1.15(a) and 1.15() is governed exclusively by those rules.
Similarly, Rule 1.16A does not supersede specific retention requirements imposed by
other rules, such as Rule 5.5(d)(2) (two-year retention of written notification to client of
utilization of services of suspended or disbarred lawyer), Rule 4, Chapter 23.3
C.R.C.P.(six-year retention of contingent fee agreement and proof of mailing following
completion or settlement of the case) and C.R.C.P, 121, §1-26(7) (two year retention of
signed originals of e-filed documents). A document may be subject to more than one
retention requirement, in which case the lawyer should retain the document for the
longest applicable period. Rule 1.16A does not prohibit a lawyer from maintaining a
client’s files beyond the periods specified in the Rule,

[41 A lawyermay not destroy a client’s file when the lawyer has knowledge
of pending or threatened proceedings relating to the matter. The Rule does not affect a
lawyer’s obligations under Rule 1.16{d) with respect to the surrender of papers and
property to which the client is entitled upon termination of the xepresentation. A client’s
receipt of papers forwarded from time to time by the lawyer during the course of the

representation does not alleviate the lawyer’s obligations under Rule 1.16A.

[4]  The destruction of a client’s files under paragraph (a) of Rule 16A is

subject to two sets of preconditions. First, the lawyer must have given written notice to
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the client of the lawyer’s intention to destroy the files on or afier a date certain, which
date is not less than thirty days after the date the notice was given or the client has
authorized the destruction of the files in a writing signed by the client. As provided in
paragraph (d), the notice requirement in paragraph (a) can be satisfied by timely giving
the client a written statement of the applicable file retention policy; that policy could for
example, contained in a writien fee agreement. A lawyer should 'make reasonable efforts
to locate & client for purposes of giving written notice when such notice was not provided
during the representation, If the lawyer is unable to locate the client, written notice sent
to the client’s last known address is sufficient under paragraph (a) Rule 1.16A. Second,
the lawyer may not destroy the files if the lawyer knows that there are legal proceedings
pending or threatened that relate to the matter for which the lawyer created the files, if the
file is subject to paragraph (c) of this Rule, or if the lawyer has agreed otherwise. If these
preconditions are satisfied, the lawyer may destroy the files in a manner consistent with
the lawyer’s continuing obligation to maintain the confidentiality of information relating
to the representation under Rules 1.6 and 1.9. Nothing in this Rule is intended to
mandate that a lawyer destroy a file in the absence of a client’s instruction to do so.
Notwithstanding a client’s instruction to destroy or return a file, a lawyer may retain a
copy of the file or any document in the file,

So-



RULE 1.16A, CLIENT FILE RETENTION

(2) Exceptas-provided-mra-wwrittenapreement-signed-by-a-clienta-A lawyer jn privaie
practice shall retain a client’s files respecting a matter for-a-period-of-not-less-than-two
years-followingthe-termination-ofarepresentation-in-the-matterr-unless,

(1) the lawyer has-previously-delivereddelivers the filesfile to the client or
& 1 of sho Slos ord ok the elionts tions—Notwid i
agreementthe client authorizes destruction of the file in a writing signed by the client and

there are no pending ot threatened legal proceedu s known to the lawyer that relate to
ination-ef-the-laveyer's

representation-in-the-matter-unlessamatter; or

-Bafiersuch-tepmination;(2) the lawyer has given written notice to the client of
the lawyer’s intention to de-sedestroy the file on or after a date stated in the notice, which
date shall not be less than thirty days afier the date of the notice was-given-of termination
ofthe-representation:-and

£2) there are ne pending or threatened legal proceedings known to the lawyer that

relate to the matter.

(b) At any time following the expiration of a period of ten years following the
termination of a representation in a matter, a lawyer may destroy a client’s files
respecting the matier without notice to the client, provided there are no pending or
threatened legal prbceedings known to the lawyer that relate to the matter and the lawyer
has not agreed to the contrary ~Fhis-Rule-does-net-supersede-er-timit-atawyer’s
obligations-to-retainafile-thatave-impesed-by-lavi-court-order-errules-ofa-tribunak:

(be) Notwithstanding the-requirementssetforth-in-1-16Aparagraphs (a) and (b) above, a
lawyer in a criminal matter shall meintain-a-copy-ofall-netes-and-work-productrelated-to
that-reatter-for-theretain a client’s file for the following time periedperiods:

D3



(1) for the life of the client, if the matter resulted in a conviction and a sentence of
death, life without parole, or an indeterminate sentence, including a sentence pursuant to
the Colorado Sex Offender Lifetime Supervision Act of 19881998, 18-1.3-1001 et seq.,
CR.S.

(2) for eight years from the date of sentencing, if the matter resulted in a

conviction for any other felony and the conviction and/or sentence was appealed;

(3) for five years from the date of sentencing, if the matter resulted in a conviction

for any other felony and neither the conviction nor the sentence was appealed.

Comment
of-how-Jong-a-tawyer-must-medutain-o-elent's-files-before-destroying-them—(d) A lawyer
may satisfy the notice requirements of paragraph (2)(2) of this Rule by establishing a
written file retention policy consistent with this Rule and by providing a notice of the file

later than thirty days before destruction of the client’s file or incorporated into a fee
agreement.

(e) This Rule does not supersede or limit a lawyer’s obligations fo retain a client’s file
that are imposed by law, court order, or tules of a tribunal.

Comment

[11 . Rule 1.16A is not intended t0 impose an obligation on & lawyer to preserve
documents that the lawyer would not normally preserve, such as multiple copies or drafts
of the same document. A client’s files, within the meaning of Rule 1,16A, consist of
those things, such as papers and electronic'data, relating to a matter that the lawyer would
usually maintain in the ordinary course of practice. A lawyer’s obligations with respect

to client “property” are distinct. Those obligations are addressed in Rules 1.16(d),
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1.15(a) and 1.15(b). “Property” generally refers to jewelry and other valuables entrusted
to the lawyer by the client, as well as documents having intrinsic value or directly
affecting valuable rights, such as securities, negotiable instruments, deeds, and wills.
and-15()-Hs-governed-enelusively-by-these-rules—SimiarlyRule-;-d-6A-does-not
supersede—specificretention-requirements-imposed-by-otheraulesysuch-as-Rule S:5(HE
W@&H&%@Mﬁ%a@ﬁﬁ%ﬁwwwmﬁumﬁam&eﬁsuﬁﬁm
agreement-and-proof of matling-following-completion-orsettlement-of the-case)and
doenment-may-be-subjest-to-moere-than-one relention-requirement-in-whieh-case-the
lavever-should-eetainthe-documeni-for-the-longest-applicable-period:

2] 1awyer may comply with Rule 1.16A by maintaining a client’s filefiles
producmg a paper version if necessary, Rule 1.16A does not require multiple lawyers in
the same law firm to retain duplicate client files or to retain a unitary file located in one
place. “Law firm” is defined in Rule 1.0 to include lawyers employed in a legal services
organization or the legal department of a corporation or other organization, Rule 5.1(a)
addresses the responsibility of a partner in a law firm to “make reasonable efforts to
ensure that the. firm has in effect measures giving reasonable assurance that all lawyers in
the firm conform to the Rules of Prefessional Conduct.” Generally, lawyers employed by
a private corporation or other entity as in-house counsel represent such corporation or
entity as employees and the client’s files are considered to be in the possession of the
client and not the lawyer, such that Rule 1.16A would be inapplicable. Where lawyers
are employed by aas public defenders or by legal services organization or government
agency (o represent third parties under circumstances where the third--party client’s files
are considered to be files and records of the organization or agency, the lawyer must take
reasonable measures to ensure that the client’s files are maintained by the organization or

agency in accordance with this rule,
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[3] Rule 1.16A does not supersede oblizations imposed by other law, court order or
rules of a tribunal. The maintenance of law firm financial and accounting records

covered by Rule 1.15(a) and 1.15() is governed exclusively by those rules, Similaxly,
Rule 1.16A does not supersede specific retention requirements imposed by other rules,
such as Rule 5.5(d)(2) (two-year retention of written notification to client of utilization of
services of suspended ot disbarred lawyer), Rule 4, Chapter 23.3 C.R.C.P.(six-year
retention of contingent fee apreement and proof of majling following completion or
settlement of the case) and C.R.C.P. 121. §1-26(7) (lwo vear retention of signed originals

of e-filed docurents). A document may be subject to more than one retention
requirement. in which case the lawyer should retain the document for the longest

applicable period,
Bl—Thetwe-year-period-under-Rule1-16A-begins-upon-termination-ofa

teprosentation-in-a-matior-even-if-the-Jowyercontinues-to-represent the-client-in-other
matters—The-rule-does-not-prohibit-alowyerfrom-maintaining-o-client s files-beyond-the
tweo-year-and-ten-year periods-inthe-Rule—Feorexamplerin-amatier resulting-in-a-felony
eriminal-convietion-a-lowyer may-retain-greHent sfile-forlonger-than-the-twe-year-and
ten-yoarperiods-because-of-CrimP35{e)-considerations—The Rule-does-not-supersede
obligations-imposed-by-other-lawrenwt-order-orslesof a-tribunal—A-lawyer-may-not
destrey-aRule 1.16A does not prohibit a lawyer from maintaining a client’s files beyond
the periods specified in the Rule,

{41 A lawyer may pot destroy g client’s file when the lawyer has knowledge
of pending or threatened proceedings relating to the matter. The Rule does not affect a

lawyer’s obligations under Rule 1.16(d) with respect to the surrender of papers and
property to which the client is entitled upon termination of the representation. A client’s
receipt of papers forwarded from time to time by the lawyer during the course of the

representation does not alleviate the lawyer’s obligations under Rule 1.16A.

W%%WW%BW%W%%HWWWM@W%@&
in-a-signed-written-ugreement; musthave-expired—Seeond;sometime-afier-the
termination-of representation-in-the-matter [4] The destruction of a client’s files
under paragraph (a) of Rule 16A is subject to two sets of preconditions, First, the lawyer

must have given written notice to the client of the lawyer’s intention to destroy the files
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on or after a date certain, which date is not less than thirty days after the date the notice
was given—Fhe-prrpose-of-the-timingof the-noticeds-te-give or the clieat has authorized
the destruction of the files in a meaningful-oppertanit-to-recoverwriting sipned by the
client, As provided in paragraph (d), the notice requirernent in paragraph (a) can be
satisfied by timely giving the client a writien statement of the applicable file retention

policy: that policy could for example, contained in a written fee agreement. A lawyer

should make reasonable efforts to locate a client for purposes of giving written notices

when such notice was not proyided during the representation, If the lawyer is unable to
Jocate the cHent, written notics sent to the client’s last known address is sufficient under

paragraph (a) Rule 1.16A. FhirdiSecond, the lawyer may not destroy the files if the
lawyer knows that there are legal proceedings pending or threatened that relate to the

matter for which the lawyer created the files, if the file is subject to paragraph (¢) of this

Rule, or if the lawyer has agreed otherwise. If these-three preconditions are satisfied, the
lawyer may destroy the files in a manner consistent with the lawyer’s continuing
obligation to maintain the confidentiality of information relating to the representation
under Rules 1.6 and 1.9. Nothing in this Rule is intended to mandate that a lawyer
destroy a file in the absence of a client’s instruction to do so. Notwithstanding a client’s
instruction to destroy or return a file, -4 lawyer may retain a copy of the file or any

docoment in the file.
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Mar¢us Squarrell

‘From: Mearcus Sguarrell

Sent: Friday, July 30, 2010 1:11 PM
To: ‘Alec Rothrock'

Subject: FW: Revised Rule 1.168A
Attachments: RULE 1.16A 7-30-2010.doox

From: Marcus Squarrell

Sent: Friday, July 30, 2010 12:59 PM

To: 'Alec Rothrock'; "avwlic@comcast.net’; 'Boston Stanton'; 'cainmoya@aol.com'; ‘cohen@wtotrial.com’; 'Diana May';
‘dick@easonrohde.com’; ‘dlittle@mimpce.com'; 'Frances.Brown@coloradodefenders.us'; Yjolsen'; 'lindy@coloradoade.com';
'Matthew.Kirsch@usdoj.gov'; 'nmueller@hmflaw.com'; 'Phil Cherner'; ted @downeymurray.com'; 'Virginia Grady'

Ce! 'Marcy Glenn’

Subject: Revised Rule 1.16A

Counsel:

To summarlze the meeting for those who were not In attendance, the discussion began with the revisions proposed
by the DAs and expanded Into a broader discussion of the Standing Committee’s proposed Rule. Those who were
not on the Standing Committes and a few of us who were, questioned whether the first two sentences of the Rule
were consistent, The Standing Committes’s intent was that the second sentence overrode the first sentence In all
cases. Comment 4 made the priority of the second sentence clear, but the Rule was confusing, We discussed
whethar the Rule should require notice after termination when tha client previously had consented to destruction of
. the flle in an engagement; letter or another writing. The ctiminal attorneys questionad whether it is feasible to give

i notice after termination to & crimina! defendant, especially defendants represented by public defenders or
alternative defense counsel,

The majority agreed that the Rule should be revised to eliminate the heed for notice after termination of the
representation in all cases, I volunteered to generate a draft. I also tried to clear up ambiguities in the Rule, I
added a concept In paragraph (d) that was not discussed in the meeting. The new paragraph is an attempt to deal
with the situation of public defenders and alternative defense counsel who do not enter into agreements with thelr
clients. I recognize that the paragraph, as drafted, would appiy to all lawyers.,

Alec 15 drafting an alternative that requires notice for after termination with an exception for criminal defense
attorneys or public defenders,

Please do not hesitate to rip the attached draft apart.

Marcus

Marcus L., Squarrell

Ducker, Montgomery, Lewis & Bess, P.C.
1560 Broadway, Sulte 1400

Denver, Colorade B02G2

msauarreli@duckeraw,.com

Direct: 303-228-2538
Firm:  303-861-2828
Faxi  303-861-4017
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Marcus Squarrel)

" From: ' Brown, Frances [Frances.Brown@coloradodefenders.us)
Sent: o Thursday, August 08, 2010 2;56 PM
To: Alec Rothrock; Anthony van Westrum; Thomas E. RDowney, Jr.; David Little; Boston Stanten;

Matthew.Kirsch@usdo).gov, Jolsengdq 3thdistrictattorney.com; phil@philchemer.com;
calnmoya@aol.com; ndy@coloradoade.com; nmustier@hmflaw.com; Cohen, Nangcy;
dick@easonrohde.com; Virginia_grady@fd.org; Marcus Squarrell; dianamay@elpaso.com;

James Sudler
Cc: Marcy Glenn; John Gleason
Sublect: RE:

Attachments! Flle Retentlon Policy 2010.doc

1, too, had a revelation this'weekend which was that once | understood what section () of Rule 1.18A actually meant, |
realized that there was no way the Public Defenders could, without substantial fiscal impact, comply with a requirement to
keep all client files for & minimum of 2 years. | have attached a copy of our own file retention policy which, as you see,
allows for flle destruction of some cases In as little as 6 months after the case Ts closed, | know there is a reluctance fo do
separate rules for separate groups but thera is a very good reason for excluding Pubiic Defenders (and other government
attorneys) from these rules as outfined in Alec's email below. | know you are all probably sick of hearing me say thls but
we closed about 100,000 cases last year and in many of these casas there Is simply no reason to keep tha file for 2
years, Nor s there any funding for doing so.  For that reason | support Alec’s version of the Rule.

| can be at the meeting on Monday.

Francaes Smylle Brown

Chief Deputy Public Defender
1290 Broadway, Suite 200
Denver CO, 80203
303,784.1400 - Phone

; 303.764.1465 - Fax

CONFIDENTIALITY NOTICE: This emall containg confidential information and Is intended only for the named individual.
If you are not the Intended recipient, you should not read, disseminate, distribute or copy this email. Please notify the
sender Immediately if you received this email by mistake and delete this emall from your system.

From: Alec Rothrock [mailtosarothrock@bfw-law.com]

Sent: Thursday, August 05, 2010 11:20 AM

To: Anthony van Westrum; Thomas E. Downey, Jr.; David Little; Boston Stanton; Matthew.Kirsch@usdoj.gov; Brown,
Frances; jolsen@13thdistrictattorney.com; phil@philcherner.com; calnmoya@aol.com; lindy@coloradoadc.com;
nmueller@hmflaw.com; Cohen, Nancy; dick@easontohde.com; Virginla_grady@fd.org; Marcus Squarrell;
dlanarmay@elpaso.com; James Sudler

Cet Marcy Glenn; John Gleason

Subject;

Ali,

Over the weekend it occurred to me that | had been operating under a flawed assumption insofar as
the notice issue was concerned. The notice requirement was never intended to apply to public
defenders or any other “government lawyers.”

The public defender falls within the class of lawyers who are, within the meaning of existing Comment
[2], “employed by a legal services organization or government agency to represent third parties under
circumstances where the third party client's files are considered to be files and records of the
organization or agency. . . .” Thie sentence was intended to make such lawyers akin to in-house
counsel, whom the prior sentence In Comment [2] expressly exempts from Rule 1.18A: "Generally,
lawyers employed by a private corporation or other entity as in-house counsel represent such

13
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Marcus Squarrell

From: Cohen, Nancy [cohan@wtotrlal.com]

Sont; Tuesday, August 10, 2010 3:47 PM

To: Marcus Squarrell;, bostonhs@aol.com; Ted, Anthony van Westrum

Cec: Alaexander R. Rothrock: Richard L, Eason; MLM - Little, David; James Stewart Sudler, lil;

Thomas E. Downey, Jr.; cainmoya@aol.com; dianamay@elpasoco.com;
Frances.Brown@coloradodefenders.us; jolsengd13thdistrictattorney.com,
lindy@coloradozdc.com; Matthew.Kirsch@usdoj.gov, Norman R, Mueller; Philip A. Cheiner,
Virginia_grady@fd.org, Marcy Glenn

Subject: RE: Re: Revised Rule 16.A

Marcus,

Do you need the following language in both 1(a) and (b):
and there are no pending or threatened legal proceedings known to the lawyer that relate to the matter.

I have a vague recollection that even if the client agreed to destruction, if the client knows there is a pending or
threatened legal proceeding that relates to the matter, the lawyer cannot destroy the file. Maybe you discussed

this issue again at the meeting I could not attend or maybe I am remembering this wrong. What is our
intention?

Nancy

From: Marcus Scuarrell [mailtormsquarreli@duckerlaw.com]
Sent: Tuesday, August 10, 2010 3:31 PM

To: bostonhs@acl.com; Ted; Cohen, Nancy; Anthony van Westrum
Ce: Alexander R, Rothrock; Richard L. Bason: MLM - Little, David; James Stewart Sudler, IIl; Thomas E, Downey, Jr;
cainmoya@aol.com; dianamay@elpasoco.com; Frances Brown@coleradodefonders.us; jolsen@13thdistrictattorney.com;

lindy@coloradoade.com; Matthew.Kirsch@usdoj.gov; Norman R. Mueller; Philip A. Cherner; Virginia_grady@fd.org; Marcy Glenn
Subject: RB: Re: Revised Rule 16.A

Everyone,

1 reinserted “in private practice” and added the majority of Tony van Westruin's changes to my last draft, Please send any additional
comments. I will include any comments on this draft in the packet for the Standing Committee. If you would like your prior smails
included in the packet that will be sent to the Supreme Court, please resend the email.

Thanks for your input.
" Marcus

Matcus L., Squarrell
Pucker, Montgomery, Lewls & Bess, P.C.
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Marcus Squarrell

" From: bostonhs@aol.com
Sent: Tuesday, August 10, 2010 1219 PM
Tao: Ted; Marcus Squarrell, Cohen, Nanoy; Anthony van Westrum
Ce: Alexander R, Rothrock; Richard L.. Eascn; MLM - Littie, David; James Stewarf Sudler, LI}

Thomas E. Downey, Jr.; calnmoya@acl.com; dianamay@elpasoco.com;
Frances.Brown@coloradodefenders. us; jolsen@13thdistrictatiorney.com;

IIndy@coloradoade.com; Matthew. Kirsch@usdoj.gov; Norman R, Mueller; Philip A, Cherner,
Virginla_grady@fd.org
Subject: Re: Revised Rule 16.A

My $ .02,

Court appointed aftorney would be inclusive of CJA attorney s in federal court that are also private attorneys -
this would not limit the reference to only ADC attorneys in state coutt.

Bosto.
Sent from my HTC on the Now Network from Sprint!

----- Reply message w---

From: "Ted" <ted@cdac.state.co.us>

Date: Tue, Aug 10,2010 11:47 pm

Subject: Revised Rule 16.A

- To: "Marcus Squarrell" <msquarrell@duckerlaw,com>, "Cohen, Nancy" <cohen@wiotrial.com>, "Anthony van
Westrum" <avwlic@comeast.net>

Ce: "Alexander R, Rothrock” <arothrock@blfw-law.com>, "Boston H. Stanton, Jr." <bostonhs@aol.com>,
"Richard L. Bason" <dick@easonrohde.com>, "MLM - Little, David" <dlittle@mlmpc.com>, "James Stewart
Sudler, I" <j.sudler@csc.state.co.us>, "Thomas B. Downey, J1." <ted@downeymuzray.com>,
"eainmoya@aol.com" <cainmoya@aol.com>, "dianamay@elpasoco.com" <dianamay@elpasoco.com>,
"Frances. Brown@coloradodefenders.ug”" <Frances.Brown@coloradodefenders.us>,

Yolsen@]1 3thdistrictattorney.com" <jolsen@]13thdistrictatiorney.com>, "lindy@ecoloradoade.com”
<{indy@coloradoade.com>, "Matthew. Kirsch@usdoj.gov" <Maithew. Kirsch@usdoj.gov>, "Norman R.
Mueller" <nmueller@hmflaw.com>, "Philip A. Cherner" <phil@philcherner.com>, "Virginia_grady@fd.org"
<Virginla_grady@fd.org>

Marcus (ef al.)

My memory was that the first obligation (under (a)) was fo apply to attorneys in private practice (which
actually would still include ADC lawyers, but not the public defenders), while the obligations in (¢} would
apply to the public defenders, The last discussion, about the fact that the ADC lawyer's files already in
existence might have to be kept 10 years (since no notice had been given), even if they were misdemeanors,
ended with, as I recall, an acknowledgement that such an outcome was simply unavoidable. I think if you

simply add back into (a) the "a lawyer IN PRIVATE PRACTICE" you would accomplish what was discussed
yesterday.

Ted

----- Original Messagg-----



Marcus Squarrell

" From: BostonkS@aol.oom
Sent; Wednesday, August 11, 2010 1:03 PM
To: Marcus Squarrell; cohen@wiotrial.com, ted@cdac, state.co.us; avwilc@comeast.net
Ce: arothrock@bfw-law.com; dick@easonrohde.com; dittle@mimpe.com,

j-sudler@csc.state.co.ts; tad@downeymurray,com; calnmoya@aol.com;
dlanamay@elpasoco.com; Frances.Brown@coloradodefenders.us, jolsen@ ;
- 13thdistrictattorney.com; ndy@coloradoade.com; Matthew. Kirsch@usdoj.gov;
nmueller@hmilaw.com; phil@philcherner.com; Virginia_grady@fd.org; !
MGlenn@hollandhart.com
Subjoct: Re: Revised Rule 16.A ;

Marcus,

| belisve that CJA court appolnted attorneys should recelve the same treatment as public defenders or alfernate defense

counsel attorneys as they do the same work « just on a federal level. The way this reads in comment two It leaves cja
attorneys out, Could It include CJA attorneys as well?

In & message dated 8/11/2010 11:41:32 AM. Mountain Daylight Time, msquarrell@duckeriaw.com writes;

Everyone,
The attached draft incorporates Nancy’s suggestion.
Lindy and Frances,

Does the reinsertion of “in private practice” address your concerns with this version?

Thanks to ali,

Marcus

From: Cohen, Nancy [mailto:cohen@wtotrial.com]

Sent: Tuesday, August 10, 2010 3:47 PM

To! Marcus Squarrell; bostonhs@aol.com; Ted; Anthony van Westrum ,

Cc: Alexander R. Rothrock: Richard L. Eason; MLM - Little, David; James Stewart Sudler, III; Thomas E.
Downey, Jr.; calnmoya@aol.com; dianamay@elpasoco,com; Frances.Brown@coloradodefenders.us;
jolsen@13thdistrictattorney.com; lindy@coloradoade.cotn; Matthew.Kirsch@usdoj.gov; Norman R, Mueller; Philip
A. Cherner; Virginia_grady@fd.arg; Marcy Glenn

Subject: RE: Re: Revised Rule 16.A

>



Marcus Squarrall

L

‘From: Lindy Frolich Jlindy@coloradoadc.com]
Sent; Thursday, August 12, 2010 7:18 AM
To: Marcus Sauarrell
Subject: RE: Re: Ravisad Rule 16.A

Marcus: 1know you had to turn this in yesterday — but [ just looked at the comments, and did not understand
number 2 where it again includes Alternate defense counsel, since we don’t employ any lawyers. I thought we
were going to leave that out?

tindy Frolled
Alternate Defense Counsel
1580 Logan, Suite 330
Denver, CO 30203

- 303-832-5306
lndv@coloradoade.com
www.coloradoade.org

From: Marcus Squarrell [maito:msquartell@duckeriaw.com]

Sent: Wednesday, August 11, 2010 11:40 AM

To: Cohen, Nancy; bostonhs@aol.com; Ted; Anthony van Westrum

Ce; Alexander R. Rothrock; Richard L. Easoh; MLM - Little, David; James Stewart Sudler, III; Thomas E. Downey, Jr.;
calnmoya@aol.com; dianamay@elpasoco.com; Frances.Brown@coloradodefenders,us; jolsen@13thdistrictattorney.com;
Lindy Frolich; Matthew.Kirsch@usdoj.gov; Norman R, Mueller; Philip A, Cherner; Virginla_grady@fd.org; Marcy Glenn

. Subject: RE: Re: Revised Rule 16.A

Everyone,
The attached draft incorporates Nancy’s suggestion.
Lindy and Frances,

Does the reinsertion of “in private practice” address your concerns with this version?

Thanks to all,

Marcus

From: Cohen, Nancy [malltescohen@wtotrial.com]

Sent: Tuesday, August 10, 2010 3:47 PM

To: Marcus Squarrell; bostonhs@aol.com; Ted; Anthony van Westrum

Cc: Alexander R. Rothrock; Richard L. Eason; MLM - Little, David; James Stewart Sudier, III; Thomas E, Downey, Jr.;
cainmoya@aol.com; dianamay@elpasoco.com; Frances.Brown@coloradodefenders.us; jolsen@13thdistrictattorney.com;
lindy@coloradoade.com; Matthew.Kirsch@usdoj.gov; Narman R, Mueller; Phillp A, Cherner; Virginia_grady@fd.org; Marcy
Glenn

Subject: RE: Re: Revised Rule 16.A

Marcus,

Do you need the following language in both 1(a) and (b):
1
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ITEM 3



© . Marcus Squarrall

From: Alec Rothrock [arcthrock@bfw-law.com)
Sent: Thursday, August 06, 2010 11:20 AM
To: Anthony van Westrum; Thomas E. Downey, Jr.; David Little; Boston Stanton;

Matthew.Kirsch@usto].gov, Frances.Brown@coloradodefenders.us; jolsen@
13thdistrictattorney.com; phil@phiicherner.com; cainmoya@aol.com; lindy@coloradoade.com;
nimuslier@hmflaw.com; Cohen, Nancy, dick@easonrohde.com; Virginia_grady@fd.org;
Marcus Squarrell; disnamay@elpaso.com, James Sudler

Co: Marcy Glenn; John Gleason .
Attachments: Rule 1 16A and Comment (ARR 8-10}.doch
All,

Over the weekend it occurred to me that | had been operating under a flawed assumption insofar as
the notice issue was concerned. The notice requirement was never intended to apply to public
defenders or any other “government lawyers.”

The public defender falls within the class of lawyers who are, within the meaning of existing Comment
[2], “employed by a legal services organization or government agency to represent third parties under
circumstances where the third party client’s files are considered fo be files and records of the
organization or agency. . .." This sentence was Intended to make such lawyers akin to in-house
counsel, whom the prior sentence in Comment [2] expressly exempts from Rule 1.16A: “Generally,
lawyers employed by a private corporation or other enfity as in-house counsel represent such
corporation or entity as employees and the client's files are considered to be in the possession of the
~ client and not the lawyer, such that Rule 1.16A would be Inapplicable.”

| realized that the inapplicabifity of gbvernment lawyers from Rule 1.16A was not clear from the rule or
gomment,

This distinction must be clarified. So, | have attached ancther draft of the rule and comment. it s
different from the one | circulated Friday night.” The attached draft expressly exempts from both the
two-year flle retention and notice provisions any “govetnment lawyer or an employee of a client
organization or an affiliate of a client organization.” | also added a nonexclusive definition of
“government lawyer” that makes It clear that public defenders (and D.A.’s, U.S. Attorneys, etc.) fall

_ within it. Government lawyers would nonetheless be subject to the new file retention requirement in
certain criminal cases.

By the way, it Is not a stretch for public defenders to be considered “government lawyers.” In People
v. Shari, 204 P.3d 453, 459 n. 5 (Colo. 2009), the Colorado Supreme Court held that public defenders
were “government attorneys” for purposes of the inapplicability of Rule 1.10 on imputation of conflicts
of interest. Justice Coats dissented from that proposition, but it is the law. In any event, for purposes
of Rule 1.16A, the court can define a government lawyer pretty much any way it wants. By analogy,
the court included a nonexclusive definition of “nonlawyer” in Rule 5.4 for purposes of the prohibition
against nonlawyer ownership in law firms. ' 3

Comment [2] as currently drafted goas on to say that a lawyer "employed by a legal services

organization or government agency to represent third pgrties” "must take reasonable measures to

ensure that the client's files are maintained by the organjzation or agency in accordance with this

rule.” The quoted language makes Comment [2] ambiguous, because government lawyers are

exempt from the Rule (except for the new file retention requirement in certain criminal cases). For

this reason, | deleted the language requiring government lawyers fo “take reasonable measures to
1



"

ehsure that the client's files are maintained by the ofganization or agency in accordance with this
rule” , .

Apropos of Dave Little’s comment about writing in “plain English,” | moved around the paragraphs In
the rule to place related paragraphs together.

[ agree with Jamie Sudler's comment about “carve-outs.” The Standing Commitiee drafted Rule
1,18A to avoid carve-outs. 1don't consider the exclusion of government lawyers from the rule a
“carve-out,” because the intent was fo treat them like in-house counsel, whose clients possess the file
alt along. Comment [2] extended this concept to U.S, Altorneys, D.A’s and others who “represent
third parties under circumstances where the third party client’s files are considered to be files and
records of the organization or agency. . . .” The extended file retention requirement in certain
criminal cases constitutes a type of “carve-out,” but |, for one, am willing to live with it, especlally if the
private criminal defense bar is okay with It.

As we discussed at the meeting last week, the consensus of the Standing Committee was fo require
lawyers subject to the notice requirement to give notice of file destruction only after termination of the
representation in the matter. Marcus’s draft eliminates this concept and thus permits lawyers to give
“notice” in the bowels of a fee agreement (or other writing) af the outset of the representation. If it is
clear that government lawyers aren’t subject to the notice requirement anyway, then the practical
burden of a separate, post-termination notice falls only on private practitioners.

| propose the attached for the subcommittee’s consideration as the recommended version to present
to the Standing Committee,

" Alec

6



Rule 1,16A. Client File Retention

(® A lawyer shall retain & oliont’s files in a matter for at Jeast two years
foliowing the termination of the representation in the matter, unless:

(1} A wriften sgreement signed by the cllent states otherwise;
(2)  The lawyet has previously delivered the files to the client;

(3)  The lawyer has previously disposed of the files af the client’s
direction; or

(4)  The lawyer Is a government lawyer or an employee of a client
organization or an affiliate of 3 client organization.

{b)  Notwithstanding paragraph (a) above, a lawyer shall retain a client’s files
for the following periods of time In the following types of matters:

(1)  Forthe life of the client, if the matter resulted in a conviction and a
sentence of death, life without parole, or an indeterminate sentence, including a
senfence pursyant to the Colorado Sex Offender Lifetime Supervision Act of
1988, 18-1,3-1601 et seq., C.R.5,

(2)  For eight years after the date of sentencing, if the matter resulted in
& conviction of any felony other than those described in subparagraph (1) above
and the convietion or senfence was appealed; and

(3)  For five years after the date of sentencing, if the matter resulted in
a conviction for any felony other than those described in subparagraph (1) above
and neither the conviction not the sentence was appealed.

(¢)  After termination of the lawyer’s representation in a mattet, a lawyer shall
not destroy a client's fHles unless: :

(1) After the termination of the lawyer’s representation in the matter,
the lawyer has sent notice in writing to the client that the lawyer may destroy the
olient’s files on or after g date vertain that is no less than thirty days after the date
the notlce is sent;

(2) A period of no less than thirty days has elapsed since the date the
notice is sent;

(3)  Thero are no pending or threatsned legal proceedings known to the
lawyer that relate to the matter; and

(#)  Thers is no agreement to the contrary,

e



{d)  Paragraph (c) is inapplicable to a government lawyer or an employee of a
clent organization or an affillate of ¢ client organization. )

(&)  Paragraphs (c)(1) and (2) above are inapplicable If at least ten years have
pagsed since the termination of the representation in a matter.

(f)  This Rule does not supersede or limit a lawyer’s obligations to retain a flle
that are imposed by law, court order, or rules of a teibunal,

COMMENT

[11  Rule 1.16A provides definitive standards regarding the recurring question
of how long a lawyer must maintain a clent’s files before destroying them. Rale 1.16A
is not intended to impose an obligation on a lawyer to preserve documents that the lawyer
would not normally preserve, such as multiple copies or drafis of the same dooument, A
client’s files, within the meaning of Rule 1,164, consist of those things, such as papers
and electronic data, relsting to a matter that the lawyer would usually maintain in the
ordinary course of practice. A lawyer's obligations with respect to client “property™ are
distinet. Those obligations are addiessed in Rules 1,16(d), 1L.15(a) and 1.15(k).
“Property” generally rofers o jewelty and other valuables entrusted to the lawyer by the
client, as well as documents having intrinsic value or directly affecting valuable rights,
such as securities, negotiable instruments, deeds, and wills. The mainfenance of law firm
financial and sccounting records coversd by Rule 1.15(s) end 1.15() is governed
exclugively by those rules, Similarly, Rule 1,16A does not supersede specific retention
requirements imposed by other rules, such as Rule 3.5(d)(2) (two-year retention of
written notification to client of utilization of services of suspended or disbarred lawyer),
Rule 4, Chapter 23.3 C.R.CP. (six-year retention of contingent fee agreement and proof
of mailing following completion or seitlement of the case} and CR.C.P. 121, §1-26(7)
(two year tetention of signed originals of e-filed documents), A document may be
subject to more than one retention requirement, in which case the lawyer should refain

the docurment for the longest applicable period,
' [2]1 A lawyer may comply with Rule 1.16A by maintaining a client’s file in, or
converting it to, a purely electronic form, provided the lawyer is capable of producing a
paper version if necegsary. Rule 1.16A does not require multiple lawyers in the same law
firm to retain duplicate client files or to retaln a unitary file located in one place, “Law
firmy™ 18 defined in Ruls 1.0 fo include lawyers employed in a legal services organization
or the legal department of a corperation or other ovganization, jncluding a government
organization. Rule 5.1{a) addresses the responsibility of a partner in a law firm to “make
reasonable efforts to ensure that the flrm has in effect measures giving reasonable
assurance that all Jawyers in the fim conform fo the Rules of Professional Conduct.”
Generally, lawyers employed by a private corporation or other entity as in-house connsel
represent such corporation or entity as employees and the client’s files are consldered to
be in the possession of the client and not the lawyer, such that g} buf subparagraph (b) of
Rule 1.16A would be Inapplicable. Similarly. ali but subparagraph (b) of Rule 1.16A s
i licable fo government lawyers se the povermment lawyer either re the

A



client organtzation as an erployvee or Where-lowyers-are-emploved-by-a-lepal-servioes
ey-to represents third parties under circumstances where

organization, For purposes of Rule 1.16A, government lawyers inolude not only lawyers

attorney, district attorney, city_attorney, town_attorney. or legal aid or legal services

acscordance-with-this-rule,

[3] The tweo-year time periods under Rule 1,16A(2) and (b) begins upon
termination of a representation in a matter, sven if the lawyer continues to represent the
client in other matters, The rule does not prohibit a lawyer from maintaining a client's
files beyond the timeaw}-year-aﬂd—%eﬂ—yeaf periods in the Rule. Rule 1.16A(b) prescribes
longer file refention periods for certain eriminal matters Fer-example—in—a—maiter
resulilng-in-a-folony-erlminal-convictiony-a-lavrermaz-retain-a-clients-fite-for-longer
than-—the—twe-yenr—and—ten-year—perieds—because of CrimP. 35{(c) consideraiions,
Paragraph (b) is the oply part of Rule 1,164 that applies to & government lawyer or an
employes of a client oreanization or an affiliate of a elient organization, The Rule doss
not supersede obligations imposed by other law, court order or rules of a tribunal, A
lawyer may not destroy 2 file when the lawyer has knowledge of pending or threatencd
proceedings relfating fo the matter. The Rule does not affect a lawyer's obligations under
Rule 1,16{d) with respect to the surrender of papers and property to which the client is
entitled upon termination of the representation. A client’s recelpt of papers forwarded

from tlme to tlve by the lawyer during the course of the representation does not alleviate J -

the lawyer’s obligations under Rule 1.16A.

[4]  Except with respect to files malntained by a lawyer for ten or more years,
there are three preconditions to the lawyer's actual destruction of the client’s files. First,
the two-year maintenance period, or such shorter period as the client may have agreed to
in a signed wriiten agreement, must have explred. Second, somethme after the
termination of representstion in the matter, the lawyer must have given written notice to
the ctient of the lawyer’s Infention to destroy the {iles on or after a date certain, which
date is not loss than thirty days after the date the notlee was given, A file destruction
provision in a fee agreement does not comply with Rule 1L.16A{g)1),_ The purpose of the
timing of the notice is to give the client a meaningful cpporiunity to recover the file. A
lawyer should make reasonable efforts to locate a client for purposes of giving written
notice. If the Iawyer is unable to locate the client, written notice sent to the client’s last
known address is sufficient under Rule 1.16A. Third, the lawyer may not desiroy the
files if the lawyer knows that there are legal proceedings pending or threatened that relate
to the matter for which the lawyer created the files, or if the lawyer has agreed otherwise,
if these three preconditions are satisfied, the lawyer may destroy the files In a manner
consistent with the lawyer's continuing obligation to maintain the confidentiality of
information relating to the representation under Rules 1.6 and 1.9, Nothing in this Rule is
intended to mandate that a lawyer destroy a file In the absence of a olient’s instruction {o
do so, Notwithstanding a client’s instruction fo destroy or return & file, a lawyer may

| retain a copy of the file or any document in the file,

orpanization-er-government-agen
the third party client’s files are considered to be files and records of the govemment !

employed in the law department of a government organization but slso lawyers emploved
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{51  Rule 1.16A(e) eliminates the notice requirement, if ten years have passed
since the end of the representation in the matter. This sxception reflects an assurption

that the client has effectively abandoned files and that the likelihood that thelr
destruction will cause harm to the client is remote. It als be difficult if
ible after ten vears for the lawver to notl Heat in writing o intention {o

destroy the files,
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DRAFT: AUGUST 15,2010
— ANTHONY vAN WESTRUM —

COLORADO SUPREME COURT
STANDING COMMITTEE ON THE RULES OF PROFESSIONAL CONDUCT
Submitted Minutes of Meeting of the Full Committee

On June 7, 2010
(Twenty-seventh Meeting of the Full Committee)

The twenty-seventh meeting of the Colorado Supreme Court Standing Committee on the Rules
of Professional Conduct was convened at 9:00 a.n. on Monday, June 7, 2010, by Chair Marcy G. Glenn,
The meeting was held in a conference room of the Office of Attorney Regulation Counsel on the
nineteenth floor of 1560 Broadway.

Present in person or by conference telephone at the meeting, in addition to Marcy G. Glenn and
Justice Michael L, Bender, were Federico C. Alvarez, Michael H. Berger, Cynthia F. Covell, Thomas
E. Downey, Jr., John M. Haried, Judge William R. Lucero, Neeti Pawar, Helen E. Raabe, Henry R.
Reeve, Alexander R, Rothrock, Boston H. Stanton, Jr., James S. Sudler IT1, Anthony van Westrum, Eli
Wald, Judge John R. Webb, and E. Tuck Young. Excused from attendance were Justice Nathan B.
Coats, Gary B, Blum, Nancy L. Cohen, John S, Gleason, David C. Little, Judge Ruthanne Polidori,
Marcus L. Squarrell, and David W. Stark., Also absent were Cecil E. Morris, Jr. and Lisa M. Wayne.

L Welcome of New Member,
The Chair welcomed James S, Sudler III as a new member of the Committee,
I. Meeting Materials; Minutes of February 26,2010 Meeting.

The Chair had provided materials to the members prior to the meeting date, including submitted
minutes of the twenty-sixth meeting of the Committee, held on February 26,2010, prepared by secretary
pro tem Cynthia F. Covell. Those minutes were approved with one correction,

1.  Rule I.164.

The Chair opened the discussion of further changes to Rule 1.16A by noting that there were both
procedural and substantive aspects that the Committee should consider.

A, Process.

As was reported in the minutes of the twenty-sixth meeting of the Committee on February 26,
2010, legislation was introduced in the 2010 Colorado General Assembly' at the instigation of the
Colorado District Attorneys' Council ("CDAC"), to establish minimum periods for the retention of files
by "attorneys of record” in criminal matters, By the time that legislation had been introduced, this
Committee had submitted to the Supreme Court its proposal for the adoption of a new Rule 1,16A,

1. H.B. 10-1251, "Concerning file retention by attorneys of record in felony criminal cases," available at hitp://
www.leg.state.co.us/Clics/CLICS2010A/csl.nsf/BillFoldersHouse?openlrameset,
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dealing with file retention issues by all lawyers, a proposal that did not distinguish between criminal and
civil practice.

As indicated in the minutes of the February 26th meeting, the Committee authorized its member,
John Gleason, to communicate with the CDAC and the sponsor of H.B, 10-1251 with a view toward
ending the effort to legislate lawyer file retention requirements and to bring the matter to the Committee
for development of a rule covering the topic. At the February meeting, it was thought that the matter
could be dealt with by modifications to the Committee's proposed Rule 1.16A, which could have been
considered at the hearing on that proposed Rule that the Court had already scheduled for June 10, 2010,

As explained in a June 2, 2010 letter® to the Clerk of the Supreme Court from Ted Tow,
Executive Director of the CDAC, the matter progressed differently than the Committee had expected at
its February 26th meeting, As indicated in that letter, the proponents of H.B. 10-1251 -— then facing
opposition from the Office of Attorney Regulation Counsel ("OARC") — obtained the bill sponsor's
agreement to withdraw the bill® in the House Judiciary Committee; and a "Working Group” consisting
of representatives from the CDAC, OARC, the United States Attorney's Office, the Office of the State
Public Defender, the Office of the Federal Public Defender, the Office of Alternative Defense Counsel,
and the Colorado Criminal Defense Bar Association was formed to consider the file retention matter,
With that June 2nd letter, Mr, Tow submitted the Working Group's proposal directly to the Supreme
Court. That proposal would, among other changes, add a new subrule to Rule 1.16A as it was proposed
by the Committee to the Court on January 20, 2010, which new subrule would set specific retention
periods for a "lawyer in a criminal matter." None of the participants on the working committee sought
the participation of the Committee or advised it of their activity, despite the Chair's inquiries to the
OARC about what drafting efforts might be occurring,

The Chair remarked that this episode provided a "teachable moment" for the Committee. Shenoted
that the Committee has interests that might differ, on any issue, from those of any particular constituency,
including in particular the OARC. However, it might be that others are sometimes not aware of the
Committee's separate status and might think, for example, that it is represented by the OARC,

The Chair noted, also, that the Committee approaches its tasks regarding the Rules of Professional
Conduct in an open and transparent manner, welcoming all interested persons to participate in or observe
its deliberative processes; and, she added, the Committee takes the time needed to give a full, refined
analysis of the substantive matters it takes up. Its processes differ in significant respects from the
legislative process, which is subject to constitutional deadlines and in which interest groups may develop
proposals without the transparent deliberation that characterizes the Committee's approach. The Chair
made it clear that she would not want to see the Committee's processes compromised by activities that
lie outside the bounds of transpatency.

The members then discussed, at some length, the Committee's role in the rule-making process and
the activities of other entities — such as specific interest groups and the General Assembly — that impact
upon, or substitute for, rule-making, They recognized that some of them, such as those members who
also participate in the legislation-monitoring functions of various bar associations and groups, are in
positions to keep the Chair and the Committee informed of outside activities that may impinge upon rule-

2. A copy of which letter, together with the Working Group's proposed version of Rule 1.16A, was included in
the materials provided to the Committee for this meeting,

3. Seehtip://www.leg state.co.us/clics/clics2010a/csl.nsf/fsbillcont3/22A44EB61BDAY12B872576A80026BA85?
Opené:file=HB1251 C 001.pdf for indefinite postponement of H.B. 10-1251 in the House Judiciary Committee.
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making or lead to legislation in lieu of rule-making. And they saw a need to educate the practicing bar
about the Committee's role and processes.

But the members also understood that the 2010 legislative effort with respect to file retention
requirements for criminal law matters had been terminated in that session on an understanding that the
issue would be considered in the Supreme Court's rule-making process, so that it was now incumbent on
the Committee to look again at its proposed Rule 1.16A and determine what changes, if any, might be
proposed to deal with the particular concerns of the criminal law bar, The Committee would be
constrained in that process by the fact that the General Assembly will convene again in January and that
the General Assembly's own processes generally require that proposed legislation, such as any further
proposal for file retention legislation in the absence of a Court Rule, be developed prior to that
convening,

It was agreed that the issues raised by the Working Group should be considered by the
subcommittee, chaired by Marcus L. Squarrell, that had developed the Committee's existing proposal for
Rule 1.16a, and that the subcommittee should invite the participation of members of the Working Group.

B. Substance

The Committee then turned to the substance of the Working Group's proposal, as it had been
submitted to Court with the June 2, 2010 letter from the CDAC, and to the task of deciding whether
further changes should be made to Rule 1.16A as it had been submitted to the Court. Tt was understood
that the Squarrell subcommittee would take the Committee's deliberations into account in its further
consideration of the Rule with the Working Group.

A member noted that the structure of the Rule as proposed by the Working Group was confusing,
jumping from requirements of apparently universal application to requirements specific to acriminal law
file. Another member agreed, commenting that this Rule, which will be a recipe that lawyers will look
to in the course of establishing specific file procedures, must be an understandable and usable guideline.

A member who was familiar with the advice typically given by the OARC about file retention
requirements commented that, under the present state of the Rules and law, the advice is simple: There
is no Rule; be aware of the possibility of a malpractice action if you destroy a client's files too soon. He
added that the Working Group's proposal, and H.B. 10-1251 before it, are dominated by concerns that
are specific to criminal law practice.

A member explained that the OARC had expressed the concern that H.B. 10-1251 would impose
a new burden on that office to enforce file retention requirements. This member suggested that that
concern could be eliminated by retaining the Rule's references, in the Committee' proposal, to the file
retention requirements of "other law," whatever those other requirements might be. In that case,
legislation could be adopted specifically covering files generated in criminal matters, and the Rule would
not need to deal specifically with those matters, But it was noted that such a move might lead other
practice groups, such as probate and real estate lawyers to seek similar, specific legislative solutions to
their file retention dilemmas.

Another member agreed that it would be good to adhere to the principle that the Rules of
Professional Conduct apply generally to all lawyers without practice classifications. But, he suggested,
the Colorado comments could be expanded to explain the application of the Rule to specific practice
areas. Then, only when appropriate guidance could not be obtained through such commentary, would
it be necessary to add specific substantive provisions to accommodate particular practice areas in
particular regards. Other members found that approach to be unsatisfactory.
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A member noted that the issue of the application of the Rules to specific practice areas has arisen
before. The Presiding Disciplinary Judge has dealt with the question of whether Rule 3.8, establishing
special responsibilities of prosecutors, apply to Federal prosecutors, and immigration lawyers have
argued that the Rules do not apply to their Federal practice. The member prophesied that soon lawyers
with law degrees obtained in foreign jurisdictions will be "practicing” in Colorado — like the "flat earth,"
he said, the world of law is arguably "flat"; and, if we do not respond with appropriate Rules, particular
practice areas will seek legislative solutions to their perceived special concerns. In short, he cautioned,
this is a very complicated area.

A member asked whether the American Bar Association has provided guidance on the matter we
are considering. The member who had just noted that the legal world is flattening noted that the Court
has adopted Rule 220 dealing with out-of-state lawyers practicing in Colorado. Some of those lawyers,
he said, come to the state to practice in its Federal courts under their licenses from other states, raising
the question of whether the Colorado Court's ethics rules apply to their conduct here in the Federal cases,
He pointed out that the prior Colorado rule that prosecutors disclose all exculpatory facts to grand juries
was deleted because of its conflict with Federal principles.

The members turned to a consideration of the time available for the Committee's further work on
Rule 1.16A. A member suggested that the Court be asked to postpone the hearing, presently scheduied
for June 10, 2010, on the Committee's existing proposal for Rule 1,164, with a view toward a meeting
of the Squarrell subcommittee with the Working Group and a further meeting of the Committee in
September to make a final determination about any changes to the proposed Rule 1.16A. In that manner,
a modified Rule could be adopted in advance of the 2011 General Assembly and thereby preclude a
legislative subsfitute.

The members were in general agreement that the Squarrell subcommittee should wotk with the
Working Group to develop some modification to proposed Rule 1.16A that would accommodate the
agreement that the district attorneys and the public defenders seem to have reached. There was a
consensus that the task could be accomplished (although it might result in special provisions for criminal
law matters) in a way that met the Committee's desire for a comprehensible guideline on file retention.
And the members confirmed their agreement that the Chair could communicate directly with the other
stakeholders to inform them about how the Committee intended to deal with the matter.

With regard to the pending June 10, 2010 hearing on Rule 1.16 A — which hearing is also

scheduled to cover proposed amendments to Rule 1.15 and Rule 3.8 — it was noted that no comments

- had been received regarding Rule 3.8. It was forecast that the Court would adopt Rule 3.8 as proposed
and would cancel the hearing as to both Rule 1.15 and Rule 1.16A.*

IV. Apparent Conflict between Rule 8.4(b) and Rule 251.5¢(b), CR.C.P.

The Chair referred the members to the letter dated April 14, 2010, that Alexander R. Rothrock
had addressed to her as chair of this Committee and to David W. Stark as chair of the Supreme Court's
Attorney Regulation Advisory Committee, which letter had been included in the meeting materials. In
that letter, Rothrock pointed out that Rule 251.5(b} of the Colorado Rules of Civil Procedure states that
"[any act or omission which violates the criminal laws of this state or any other state, or of the United
States," while Rule 8.4(b) of the Rules of Professional Conduct states that it is professional misconduct
for a lawyer to "commit a criminal act that reflects adversely on the lawyer's honesty, trustworthiness or
fitness as a lawyer in other respects."

4, Following the meeting, the Court canceled the scheduled hearing.
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Rothrock noted that the Attorney Regulation Advisory Committee, to which he had also directed
his letter and of which he is also a member, has appointed him to chair a subcommittee of that group to
look into the matter, That subcommittee has not acted, pending consideration of the matter by this
Committee.

Rothrock commented that the discrepancy between the two rules has been relevant to his law
practice, which includes defense of lawyers in disciplinary matters. In short, he said, the apparent
requirement of Rule 8.4(b) that there be a nexus is illusory, because discipline can be imposed under
Rule 251.5(b) without regard to nexus.

Rothrock pointed out that Rule 8.4(b) was not changed in the 2008 adoption of the Ethics 2000
Rules; likewise, Rule 251.5(b) is a long-existing rule.

Rothrock cited the DeRose® disciplinary case, in which the hearing board found a guilty plea to
a Federal crime to be grounds for discipline under Rule 251.5(b) and also under Rule 8.4(b), with
disbarment being the appropriate sanction. To Rothrock, it was bizarre that the hearing board found it
necessary to establish the requisite Rule 8.4(b) nexus and to find the Rule 8.4(b) violation, when the
simple fact of the guilty plea would suffice for discipline, without further analysis, under Rule 251.5(b).

Rothrock's review of cases from other jurisdictions identified some in which the requisite nexus
between the crime and the elements of Rule 8.4(b) was found and others in which it was not; Rothrock
could find no rhyme or reason to the varying results. In similar circumstances in Michigan, he noted,
the courts there have determined that the general provision of Michigan's analog to Rule 251.5(b) trumps
the nexus requirement of its version of Rule 8.4(b). Rothrock's letter summarized his examination of
Colorado cases: 121 cases finding violations of both Rules, fifty-two cases finding viclations of
Rule 8.4(b) but not of Rule 251.5(b) (a majority of them involving conditional admissions), and ninety-
four cases finding violations of Rule 251.5(b) but not of Rule 8.4(b).° He commented that he did not

5. [Inre DeRose, 55 P.3d 126 (Colo, 2002). In that case, the lawyer pled guilty to a Federal charge of aiding and
abetting in structuring a transaction to avoid Federal financial institution reporting requirements, The Court upheld the
hearing board's easy finding that the felony plea was grounds for discipline under Rule 231.5(b); the court also accepted
the hearing board's determination that the lawyer's knowledge that his actions were illegal and the fact that he aided and
abetted his client's illegal activities evidenced a "willingness to wrongfully circumvent, if not flout, the mandatory
provisions of a federal law,” and thereby constituted a violation of Rule 8.4(b). The hearing board determined that
disbarment was the appropriate discipline, under § 5.11 of the American Bar Association's sanction guidelines, which
prescribed disbarment where "the lawyer engages in any other intentional conduct involving dishonesty, fraud, deceit,
or misrepresentation that serfously adversely reflects on the lawyer's fitness to practice.." [Emphasis added.] The Court
agreed:

The crime of structuring and aiding and abetting to which DeRose pled guilty is a felony, Therefore, the crime
is a serious crime , . . .

DeRose intentionally and dishonestly structured transactions to avoid reporting requirements imposed by federal
law. An aftorney has a special duty to respect, abide by and uphold the law. DeRose's criminal offense adversely
reflects on his fitness to practice law.

DeRose argues that his conviction is not sufficient to warrant disbarment because the crime of structuring does
not necessarily involve fraud or moral turpitude. Whether or not structuring is a ctime involving fraud or moral
turpitude under federal law, DeRose's conduct involved dishonesty and deceit which adversely reflects on his fitness
to practice law, The Hearing Board rejected his contention that his conduct was innocent and not intentional. Based
upon the record, the Hearing Board's finding is not clearly erroneous.

6, The counts included cases arising under prior analogs of the Rules; those cases finding violations of one or the

other, but not both, of the Rules did not generally find nor-violations of the other Rule but simply did not consider that
other Rule.
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have any information about OARC'S application of prosecutorial discretion — when and why they
choose to proceed under one or the other or both provisions.

In short, the problem is that the apparently narrowing language of Rule 8.4(b), requiring a nexus
between the crime and the lawyer's "honesty, trustworthiness or fitness as a lawyer in other respects,”
is misleading, since it promises a defense to discipline that is not available under the alternative
Rule 251.5(b).”

In Rothrock's view, the Committee should consider the matter to be one of policy: Should the
two provisions be reconciled now — they have stood side by side for many years — and, if so, in which
direction should the two provisions be reconciled — with or without the requirement of a nexus? The
Committee could determine that any violation of any criminal law is grounds for discipline, as is now
the case under Rule 251.5(b), or it could make sure that the requirement of a nexus is preserved, either
by proposing the deletion of Rule 251.5(b) or its amendment either to simply cross-reference Rule 8.4(b)
or to repeat its wording.

The Chair appointed Rothrock to chair a subcommittee of the Committee to work with the
subcommittee that the Advisory Committee has already appointed, with him as its chair, to consider the
matter, with the expectation that the subcommittee would report to the Committee at its next meeting.

A member noted that the subcommittee should discern whether the ranges of "criminal conduct”
covered by the two provisions are congruous — for example, do they both cover misdemeanor conduct?

Another member added that the subcommittee should also consider the differences as to a second
lawyer's reporting duty, since the reporting duty of Rule 8.3 applies only to conduct that violates a Rule
of Professional Conduct and does not apply to conduct that violates a Rule of Civil Procedure such as
Rule 251.5(b).

V. Code of Judicial Conduct.

The Chair pointed out that the Colorado Code of Judicial Conduct has recently been repealed and
reenacted. She appointed Judge John Webb to chair a subcommittee to review the interrelationships
between that revised code and the Rules of Professional Conduct to determine what impact, if any, the
revision has upon the Rules that are within the Committee's purview

A member agreed with the Chair's assessment that there may be differences, suggesting that the
provisions governing ex parte communications between lawyer and judge may differ between the Code
and the Rules: There are communications that the Code permits a judge to pursue that would cause a
lawyer, at the other end of the communications, to violate Rule 3.5. This member noted that Oregon
specifies, in its Rules of Professional Conduct, that an ex parte communication with a lawyer that is
permitted to a judge is thereby permitted to the lawyer also.

Another member added that the Code's imposition of a reporting duty on judges for misconduct
in their courts differs from the reporting requirements of Rule 8.3,

7. To that, a member jokingly commented that the distinction would seem to be important only to the lawyer who
was thinking about whether to commit a crime.
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VL Lateral Hires.

Eli Wald raised, as a new matter for the Committee's consideration, the question of "lateral hires."”
He explained the matter as follows: A seasoned lawyer, licensed in New York, joins a Colorado law firm
in April. Because of the schedule of the Board of Law Examiners, the lawyer is not able to take the
Colorado bar examination until July and must wait until October for admission to the Colorado bar.
Until that admission, he {s not authorized to practice law in Colorado; because he has taken domicile in
Colorado, he cannot look to Rule 220 for interim authority to practice. This problem, Wald noted, is
serious enough for a law firm associate; it is likely to be even more troublesome for a lawyer who
practice for years at a partner level and comes to Colorado with a substantial "book of business" that he
must attend to.

Another member commented that her law firm has experienced exactly this problem, one that
involved a lateral hire of a senior-level associate who had passed the Colorado bar examination and was
awaiting the October admission. She reported that the OARC investigated his pre-admission conduct
and even extended its investigation to the lawyer within the law firm who supervised the newly hired
lawyer. The matter was resolved with a diversion under the OARC processes.

But, this member noted, the problem lies within Chapter 18 of the Rules of Civil Procedure,
governing admission to practice law in Colorado, and not with any Rule of Professional Conduct, other
than Rule 5.5(a)(3) governing a lawyer's assistance of the unauthorized practice of law.

Joining the discussion, another member pointed out that Colorado is at a tipping point regarding
these jurisdictional issues. This member is a participant on the Calling Committee of the Colorado Bar
Association's Ethics Committee and, from that vantage point, sees the issue raised by callers in inquiries
such as, "I am moving from Pennsyivania to Colorado with my wife and family, and I wish to continue
to practice law, from Colorado, on my computer for my Pennsylvania-based clients." The existing rules
do not permit that, she noted.

A member commented that the Court is aware of these kinds of issues, and he suggested that this
Committee join with the Supreme Court Attorney Regulation Advisory Committee to consider them "at
a deep level." He pointed out that the issues also implicate the concept of inter-state reciprocity, a
concept that has been discussed but not really implemented,

A member who had participated in the efforts in the early 2000s that led to C.R.C.P. 220
commented that it had been a "hard sell” to get that out-of-state practice rule adopted.

Another member noted that similar questions are raised with regard to international aspects, such
as the provision of legal services to Colorado lawyers by lawyers located in other countries, notably
India.

The Chair agreed that a subcommittee should be appointed to consider these questions; she
dubbed it the "Subcommittee on Cross-Border Practice." She appointed Wald to chairthe subcommittee.
And she agreed with a member's comment that Wald should invite the participation of lawyers who had
participated in the Colorado Bar Association's C.R.C.P. 220 activities in the early 2000s, which had been
alluded to previously.

Wald said the first task of the subcommittee would be to determine which among the many
aspects of cross-border practice it should undertake to consider. He anticipated that the subcommittee
would report back to the full Committee on that question, to receive further direction from the Committee
about what the actual scope of the subcommittee should be. The Chair replied that she would leave it
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to Wald and the subcommittee to determine what it would consider and whether to return to the
Committee for further guidance in that regard if that was thought necessary.

VII.  Adjournment; Next Scheduled Meeting.

The meeting adjourned at approximately 11:00 p.m. The next scheduled meeting of the
Committee will be on Thursday, August 19, beginning at 9:00 a.m., in a conference room at the Office
of Attorney Regulation Counsel.

RESPECTFULLY SUBMITTED,

Anthony van Westrum, Secretary
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