FTP Subcommittee — (Proposed Amendments)

Rule 32. Sentence and Judgment
(a) Presentence or Probation Investigation.
(1) When Investigation and Report Required.

(I) In General. The probation officer must make a presentence investigation and written report
to the court before the imposition of sentence or granting of probation:

(a) in any case in which the defendant is to be sentenced for a felony and the court has discretion
as to the punishment, or

(b) when the court so orders in any case in which the defendant is to be sentenced for a
misdemeanor.

(II) Waiver. The court, with the concurrence of the defendant and the prosecuting attorney, may
dispense with the presentence investigation and report unless a presentence report is required by
statute, including but not limited to the requirements of section 16-11-102(1)(b), C.R.S.

(2) Court May Order Examination. The court, upon its own motion or upon the petition of the
probation officer, may order any defendant who is subject to presentence investigation or who
has made application for probation to submit to a mental and physical examination.

(3) Delivery of Report Copies. The probation officer must provide copies of the presentence
report, including any recommendations as to probation, to the prosecuting attorney and to
defense counsel or the defendant if unrepresented. The copies must be provided:

(I) at least 72 hours before the sentencing hearing, or

(IT) at least 7 days before the sentencing hearing if either the prosecuting attorney, defense
counsel, or the defendant if unrepresented, so requests of the court within 7 days of the time the
court sets the date for the sentencing hearing. If the probation department informs the court it
cannot provide the report copies at least 7 days before the sentencing hearing, the court must
grant the probation department additional time to complete the report and must reset the
sentencing hearing so that it is held at least 7 days after the probation department provides the
report copies.

(b) Sentence and judgment.

(1) Sentence shall be imposed without unreasonable delay. Before imposing sentence, the court
shall afford the defendant an opportunity to make a statement in his or her own behalf, and to
present any information in mitigation of punishment. The state also shall be given an opportunity
to be heard on any matter material to the imposition of sentence. Alternatives in sentencing shall




be as provided by law. When imposing sentence, the court shall consider restitution as required
by section 18-1.3-603(1), C.R.S.

(2) Upon conviction of guilt of a defendant of a class 1 felony, and after the sentencing hearing
provided by law, the trial court shall impose such sentence as is authorized by law. At the time of
imposition of a sentence of death, the trial court shall enter an order staying execution of the
judgment and sentence until further order of the Supreme Court.

(3) Judgment.

(I) A judgment of conviction shall consist of a recital of the plea, the verdict or findings, the
sentence, the finding of the amount of presentence confinement, and costs, if any are assessed
against the defendant, the finding of the amount of earned time credit if the defendant had
previously been placed in a community corrections program, an order or finding regarding
restitution as required by section 18-1.3-603, C.R.S., and a statement that the defendant is
required to register as a sex offender, if applicable.

(IT) If the defendant is found not guilty or for any other reason is entitled to be discharged,
judgment shall be entered accordingly.

(IT1) All judgments shall be signed by the trial judge and entered by the clerk in the register of
actions.

(c) Advisement.

(1)Where judgment of conviction has been entered following a trial, the court shall, after passing
sentence, inform the defendant of the right to seek review of the conviction and sentence, and the
time limits for filing a notice of appeal. The court shall at that time make a determination
whether the defendant is indigent, and if so, the court shall inform the defendant of the right to
the assistance of appointed counsel upon review of the defendant's conviction and sentence, and
of the defendant's right to obtain a record on appeal without payment of costs. In addition, the
court shall, after passing sentence, inform the defendant of the right to seek postconviction
reduction of sentence in the trial court under the provisions of Rule 35(b).

(2) Where judgment of conviction has been entered following a plea of guilty or nolo contendere,
the court shall, after passing sentence, inform the defendant that the defendant may in certain
circumstances have the right to appellate review of the sentence, of the time limits for filing a
notice of appeal, and that the defendant may have a right to seek postconviction reduction of
sentence in the trial court under the provisions of Rule 35(b).

(3) When the Court imposes a sentence that includes payment of any monetary amount, the court
shall instruct the defendant as follows:

(I) If at any time the defendant is unable to pay the monetary amount due, the defendant must
contact the court’s designated official or appear before the court to explain why he or she is
unable to pay the monetary amount; and




(I1) If the defendant has the ability to pay the monetary amount as directed by the court or the

court’s designee but willfully fails to pay. the defendant may be imprisoned for failure to comply
with the court’s lawful order to pay pursuant to 18-1.3-702. C.R.S.

(d) - (f) [INO CHANGE]

(2) Proceedings in the Event of Failure to Pay.

(1) When a defendant fails to pay a monetary amount imposed by the court, the court shall
follow the procedures set forth in 18-1.3-702. C.R.S.




