AGENDA
COLORADO SUPREME COURT
COMMITTEE ON
RULES OF CIVIL PROCEDURE
Friday, January 30, 2015, 1:30p.m.
Ralph L. Carr Colorado Judicial Center

2 E.14™ Ave., Denver CO 80203
Fourth Floor, Supreme Court Conference Room

I.  Call to order
II.  Approval of November 21, 2014 Meeting Minutes [Page 3 to 5].
III.  Announcements from the Chair

IAJ Rules Proposals:

i. Results of email vote on final proposals of IAJ Subcommittee [Page 6 to
751

ii. Colorado Supreme Court public hearing--- April 30, 2015, 1:30 pm;
deadline for written comments is April 17, 2015
IV.  Current Business

A. Committee Comments to the Colorado Rules of Civil Procedure —general
discussion

B. IAJ Proposed Rules (Dick Holme)
a. Committee Comments to the proposed rules—existing
comments and new comments [Page 76 to 180]
b. Effective Date of the IAJ Rules

C. Colorado Rules of Probate Procedure (Fred Skillern and Teresa Tate)
Tabled until February 27, 2015 meeting.



D. Rule 120 Subcommittee (Fred Skillern) (brief interim report from Fred
Skillern.) [Page 181 to 186]

E. Rule 121 §1-15 Subcommittee (David DeMuro and Lee Sternal)

F. Post-Judgment Rules Subcommittee—CRCP 103 and 403 and forms
(Ben Vinci)

G. Rule 84 — Forms
V. New Business

VI.  Adjourn

Michael H. Berger, Chair
Michael.berger@judicial.state.co.us
720 625-5231

Jenny Moore, Esq.

Rules Research Attorney

Colorado Supreme Court Committees
Jenny.moore@judicial.state.co.us
720-625-5105

Conference Call Information:

Dial 1-866-315-0005. When prompted, enter 8927340#

NEXT MEETING IS FRIDAY, FEBRUARY 27, 2015 AT 1:30PM




Colorado Supreme Court Advisory Committee on the Rules of Civil Procedure
Minutes of November 21, 2014 Meeting

A quorum being present, the Colorado Supreme Court Advisory Committee on Rules of Civil
Procedure was called to order by Judge Michael Berger at 1:30 p.m., in the Court of Appeals Full
Court Conference Room on the third floor of the Ralph L. Carr Colorado Judicial Center.
Members present or excused from the meeting were:

Name Present | Excused
Judge Michael Berger, Chair
David R. DeMuro

Judge Ann Frick

Peter Goldstein

Lisa Hamilton-Fieldman
Richard P. Holme

Judge Jerry N. Jones

Charles Kall

Thomas K. Kane

Debra Knapp

Cheryl Layne

Richard Laugesen

Judge Cathy Lemon

David C. Little

Chief Judge Alan Loeb

Professor Christopher B. Mueller
Judge Ann Rotolo

Frederick B. Skillern

Lee N. Sternal

Ben Vinci

Magistrate Marianne Tims
Judge John R. Webb

J. Gregory Whitehair
Christopher Zenisek X
Non-voting Participants
Justice Allison Eid, Liaison
Teresa Tate
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I. Attachments & Handouts
November 21, 2014 Agenda Packet
II. Announcements from the Chair
The Improving Access to Justice Subcommittee’s work was not complete. Proposals to

CRCP 37, 54, and 121 §1-22 would be forthcoming. If possible, a vote would be conducted
via email between the November and January meetings.

The CRCP 120 and CRCP 121 §1-15 subcommittees, respectively chaired by Fred Skillern,
and David DeMuro and Lee Sternal, will present proposals next year.




III. Business

A'

Colorado Rules of Probate Procedure

The draft presented shows the amended rules organized under the current
numbering system. At the next meeting, Mr. Skillern will present the amended rules
under the new numbering system so members will be able to see both options.

The proposal elicited the following questions:

e What is the reason for deleting Rule 15?
e In Rule 16 does “an interested person” include a beneficiary or creditor?
e Why does Rule 31 use “other fiduciaries” instead of “guardian”?

Mr. Skillern said he would consider these questions with the assistance of SCAO’s
Assistant Legal Counsel Teresa Tate, the Probate Advisory Committee, and the CBA’s
Trust and Estate Section.

Improving Access to Justice Report

The Improving Access to Justice Subcommittee Chair, Richard Holme, began by
saying he hoped the committee would vote on the entire proposal before the end of
the meeting.

He received two comments on the proposal and presented them to the committee.
The first comment was to amend Rule 16(11) to allow judges to address video
depositions at the case management conference, because the recent trend had tripled
costs. After discussion, adding “including limitations of awardable costs” passed 9 to
4. The second comment was to amend 26(a)(2)(B)(II) to delete the addition of “party
or”. The committee was not in favor of deleting “party or”, and a motion to leave the
language as is, was seconded, and passed unanimously.

Mr. Sternal proposed an amendment to CRCP 16(e), adding “extend a deadline or
otherwise” after “A party wishing to”. The motion was made, seconded, and passed 8
to 4.

Gregory Whitehair proposed an amendment to CRCP 16(a)(7), where it would now
read, “The proposed order shall confirm that settlement discussions were held,
describe prospects for settlement and list proposed dates for any agreed upon or
court ordered mediation or other alternative dispute resolution.” The motion was
seconded, and passed 9 to 2, with 1 abstention.

Mr. Whitehair inquired on whether or not the committee should address what
triggers permitting a party to appear via telephone in CRCP 16(d)(2). After
discussion the committee agreed this was not an issue, an amendment wasn’t
necessary, and Mr. Whitehair withdrew his comment.

With discussion at a close, Mr. Holme made a motion to adopt the proposal as
amended. The motion was seconded, and the proposal passed unanimously.



IV.  Future Meetings
January 30, 2015
February 27, 2015

The Committee adjourned at 3:30 p.m.

Respectfully submitted,

Jenny A. Moore




Court of Appeals

STATE OF COLORADO
2 EAST FOURTEENTH AVENUE
DENVER, COLORADO 80203
720-625-5000
Michael H, Berger
Judge

January 5, 2015

Justice Allison Eid

Colorado Supreme Court
Re: Colorado Supreme Court Committee on Rules of Civil Procedure

Dear Justice Eid:

On behalf of the Colorado Supreme Court Civil Rules Committee, | present to
you, in your capacity as the Liaison Justice, the following recommendations,
proposals and materials®: '

1. Red-lined and clean versions of the proposed rules amendments

2. The Report of the Committee regarding these proposed amendments. The
Report supplies the background of these proposals, explains the purposes
of the proposals, and summarizes each of the proposals.

These proposed amendments arise from the Committee’s study of the Civil
Access Pilot Project (CAPP) that will expire on June 30, 2015. To study the
experiences with CAPP, | appointed a subcommittee chaired by Richard P. Holme

* For the Court’s convenience, | will also email to you electronic versions of each of these enclosures.




and comprised of practitioners, a-law school professor, and trial and appellate
judges.” The full subcommittee met ten times and also created working groups
which addressed particular rules that reported to the subcommittee (which also
had numerous separate meetings.) The subcommittee, in my view, was
extraordinarily productive, starting at the top' with Mr. Holme.

The subcommittee proposals were then presented to the full Committee, and
with only one exception, discussed below, the full Committee overwhelmingly
voted to recommend these proposals to the Court.

C.R.C.P. 54 (d)—Costs

The one exception is the proposal to amend the costs rule, C.R.C.P. 54 (d).
The Committee last year submitted a recommendation to the Court regarding
amendment of C.R.C.P. 54 (d). The Court rejected that proposal because of
concerns that the proposed rule had the effect (or could be seen as) amending a
legislative enactment, raising separation of powers issues; and, because the
proposed rule could be viewed as overruling one of the Court’s case-law
precedents, which the Court deemed to be inappropriate.

With those concerns firmly in mind, the subcommittee again sought to
address the belief of many that extremely large cost awards are limiting the
access to justice to many persons. The result is the current proposal regarding
C.R.C.P. 54 (d). The subcommittee and the full Committee are unanimously of the
view that the addition of “reasonableness” language to the rule could not
reasonably be viewed as an attempt to amend the statute. It is inconceivable that
the legislature intended (or the Court intended in promulgating existing Rule 54
(d)) that unreasonable costs be awarded. The inclusion of guidelines to
determine the reasonableness of costs also can only be properly viewed as
consistent with the statutory purpose.

2 The subcommittee was comprised as follows: Richard P. Holme, chair; Judge John Webb; Judge Ann Frick; Judge
Thomas Kane; Judge Christopher Zenisek; University of Colorado Law School Professor Christopher Mueller;
Richard Laugesen; David DeMuro; Teresa Tate; David Little; former district court magistrate Lisa Hamilton-
Fieldman; and the undersigned. In addition to these members of the Committee, | requested the following
persons to join the subcommittee and each of these persons contributed substantially to the work of the
subcommittee: Judge Herbert Stern, IlI; Judge J.Eric Elliff; Gordon {Skip) Netzorg; and John Rodman.



The last sentence of proposed Rule 54 (d), engendered the only significant
dissent in the subcommittee and the full Committee from these proposals.® Of
the twenty-four voting members of the Committee, twelve members voted in
favor of adding the last sentence of proposed C.R.C.P. 54 (d), believing that the
last sentence does not prohibit a court from awarding all of the costs permitted
by the statute and that no offense is taken to the statute or to the Court's
decision in Cherry Creek School Dist. V. Voelker, 859 P.2d 805 (Colo. 1993.). Nine
members voted against the last sentence, believing that the last sentence of the
proposed rule would be an inappropriate exercise of the Court’s rule-making
power in view of the statute. (Three voting members of the Committee did not
vote.)

Regardless, | note that a/l members of the subcommittee and the
Committee (who voted on these proposals) agree that the proposed changes to
C.R.C.P. 54 (d) with the exception of the last sentence, are entirely consistent with
the statute and Voelker. Thus, should the Court conclude that the last sentence
runs afoul of the concerns previously expressed, that sentence clearly is severable
from the remainder of the proposed amendments to Rule 54 (d).

Recommendations regarding public hearing and effective dates.

The Committee recommends that a public hearing should be held by the
Court on these rules proposals as soon as possible after publication of the
proposals In The Colorado Lawyer. Mr. Holme will publish an edited version of
the Report of the Committee in the February 2015 issue of The Colorado Lawyer.

The question of effective dates of these proposed rules is addressed in the
Report.

Comments to the Rules

The Committee has not made any recommendations regarding Committee
Comments to these proposed rules. Most of the Colorado rules of civil procedure
do not have comments; some do. Of the rules that are the subject of these

*In addition, one member of the subcommittee objected to the addition of the word “manifestly” in the C.R.C.P.
37 proposal.




proposals, the following existing rules have committee comments; 16, 26, 30, 31,
34,37, 54 and 121. The rest of the rules subject to this proposal presently have
no comments.

The question of whether any of these rules should have committee
comments (and the larger questions regarding the meaning and utility of
committee comments in general) is a subject that deserves full discussion by the
Committee and resolution by the Court. In the past, from my perspective during
the period of time that | was a member of the Committee, the question of
whether a particular rule should have a committee comment was addressed on
an ad hoc, rather than a systemic basis.

I think it is fair to say that the type of comment that simply paraphrases the
rule itself is of little, if no utility. Indeed, such a comment may be
counterproductive because it creates the risk that the paraphrase is inconsistent
with the rule itself. Other types of comments, such as what | call a purpose
comment—what is the underlying purpose of the rule?—may be useful in
situations in which the applicability or application of the rule is unclear. The third
type of comment—the historical evolution of the rule—can be useful, but usually
only minimally so to persons other than academics {or those charged with
amending the rules.)

Because | don’t think we should be enacting new comments without a
thorough discussion in the Committee as to the purpose of committee comments,
| have placed this subject on the agenda for the Civil Rules Committee at its
January 2015 meeting. | will report back to you after that meeting regarding the
committee’s view of comments, both generally and specifically directed to the
rules now under consideration. Because of the length of the process for the Court
to consider these amendments, any recommendations of the Committee
regarding comments will be submitted to the Court well before the Court is in a
position to make final determinations on these rules proposals.

In the meantime, the Report of the Committee serves effectively as
comments to these proposed rules (and probably can be deconstructed fairly
easily to create rule-specific comments, it the decision is made to go that way.) |




will make sure that the Report is published on the Court’s website. And, a version

of the report to the Court will be published in the Colorado lawyer as part of one
of Dick Holme’s explanatory articles.

Respectfully submitted,

S p2
Michael H. Berger, Comhair

Cc: Richard P. Holme, Esq.

Jenny Moore, Esq.
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COLORADO SUPREME COURT CIVIL RULES COMMITTEE

January 5, 2015
Justice Allison Eid
Liaison Justice, Supreme Court Civil Rules Committee

Colorado Supreme Court

Re: Improving Access to Justice Proposed Amendments to C.R.C.P.
Dear Justice Eid:

Together with this letter, the Civil Rules has submitted to the Supreme Court a fairly extensive
set of proposed amendments to the Rules of Civil Procedure designed to incorporate what we
have learned from our experience with the Civil Access Pilot Project (CAPP) over the last three
years.

The expiration of CAPP is June 30, 2015, and you have advised us that the Court will not further
extend CAPP (nor are we asking the Court to do so). We think everybody agrees that it is
desirable to have whatever new rules the Court may adopt become applicable upon the expiration
of CAPP. It serves no constituent group’s purpose to have three sets of rules applicable —
CAPP, then reversion to the existing rules, then whatever new rules the Court adopts. In
addition, substantial educational efforts will be in order if the Court adopts even some of our
proposals. These educational efforts iriclude at least one, and probably three, articles for The
Colorado Lawyer to be authored by Dick.

On the assumption that the Court will adopt at least some of the rules we are proposing, we
thought it makes sense to propose tentative schedules for The Colorado Lawyer article and other
related matters. Obviously, all of these proposed dates are subject to whatever action the Court
takes (and when) on the rules proposals.

One of the key hurdles is that The Colorado Lawyer needs a two-month lead time between
submission of articles and publication date. Thus, for an article to appear, for example, in the
July 1 publication, it needs to be provided to the staff for review by May 1. Another factor to
consider in this instance is the breadth of the proposed amendments and the necessity, at least as
we perceive it, to provide both a fairly full explanation of the background and rationales for the
amendments and an explanation of the actual amendments and how they are intended to work in
the practical, real world of litigation. We thus think that Dick should plan on preparing two
separate lead articles for publication. One would focus on the background and sources of the

3521432.1
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proposed rule changes and the other on the meanings, purposes, and workings of the specific
amendments in practice.

Thus, having worked backward from July 1, 2015, we propose that the following time schedule
makes sense if it is consistent with the Court’s wishes:

1. The first publication should be about the existence and availability of the proposed
amendments. It is unlikely that The Colorado Lawyer will publish either a 25+ page
redlined version of the proposed amendments or even the 17+ page “clean” version
(before the Supreme Court has acted on the proposals). We intend that Dick will give
The Colorado Lawyer a revised (and possibly shortened) version of the 13-page
summary report of the proposed amendments that has been submitted to the Supreme
Court with this letter and that was previously distributed to the Civil Rules Committee.
This brief article would include a citation to the Court website where the rules proposals
can be downloaded. We also intend to ask the CBA Litigation Section, through Peter
Goldstein, to email copies of the proposed revisions to its members as soon as they have
been posted on the Court’s website.

2. Assuming the Court agrees with our recommendation for a public hearing, we suggest
that notice of that hearing should be submitted to The Colorado Lawyer by early or mid-
January so that it could be squeezed in to the March 2015 publication of The Colorado
Lawyer. Dick would plan on tendering an article concerning the background and sources
for the proposed amendments to The Colorado Lawyer by January 1, so that it could be
pubhshed on March 1.

3. Assuming that the pubhc hearing could be held within about 30 days of the notice, we
would plan on preparing a draft of the second article explaining the details of the
amendments (on the assumption that at least some of the changes would be accepted) but
obviously would not put it into final form until the Court has acted. In other words, Dick
would not wait for the Court’s actions to begin drafting that article. If submitted by early
May, it can be included in the July 1, 2015 issue of The Colorado Lawyer.

We recognize that this timing is extremely tight, and it may be wildly optimistic or even
unrealistic, but, as noted, assuming that the Court adopts at least some of our recommendations,
this time frame gives us the ability to implement any such new rules in an orderly fashion.

Sincerely,

l\{cgér}f\ﬂgrge#ég’ﬁn%tee Chair

QL9 Phal b /\A'Lcw/ﬁm\
Richard P’ Holme Improvmg Acdess to Justice Subcomutiitteg Chair




REPORT OF THE SUPREME COURT STANDING COMMITTEE ON
CIVIL RULES CONCERNING PROPOSED AMENDMENTS TO
CERTAIN PRETRIAL CIVIL RULES OF PROCEDURE, THE CIVIL
ACCESS PILOT PROJECT, AND IMPROVING ACCESS TO JUSTICE

December 12, 2014

N O B W N

Background.

This Report of the Colorado Civil Rules Committee (“Committee”) is the

9 next step in a wave of reform literally sweeping the nation. This reform movement
10 aims to create a significant change in the existing culture of pretrial discovery with
11 the goal of emphasizing and enforcing Rule 1°s mandate that discovery be
12 administered to make litigation just, speedy, and inexpensive. One of the primary
13 movers of this reform effort is a realization that the cost and delays of the existing
14 litigation process is denying meaningful access to the judicial system for many
15 people.

16 From 2007-2009, several polls of trial lawyers, including significant polls of
17 members of the American College of Trial Lawyers (‘“ACTL”) and the American
18 Bar Association Litigation Section, showed widespread concern among lawyers

19 about the expense and delay built into the present administration of pretrial

20 discovery and preparation. The ACTL established a special Task Force to consider
21 and recommend a series of changes in pretrial case management. The Task Force
22 ultimately published a set of 29 recommendations for improvement of the judicial
23 system in its handling of civil lawsuits.

24 The resulting concerns and recommendations were sufficient to cause the

55 Federal Judicial Center to hold a conference at Duke University in 2010 for many
26 leading judges, trial lawyers, and academicians who specialize in studying and

27 drafting civil rules. Simultaneously, and largely as a result of the ACTL’s report, a
28 series of pilot projects were established to test the pragmatic operations of many of
59 the Task Force’s recommendations. These pilot projects included a special

30 Business Court with new pretrial discovery procedures in Boston; completely new
31 civil rules in Utah and New Hampshire; special procedures for handling discovery
32 for complex cases in the Southern District of New York; rules for handling

33 electronic discovery in a number of the federal District Courts in the Seventh

34 Circuit; and, not least, the Colorado Civil Access Pilot Project (CAPP).

' American College of Trial Lawyers & Institute for the Advancement of the
American Legal System, Final Report (2009), available at http://www.actl.com/
(Publications tab).

i
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During this same time, the Federal Civil Rules Committee decided to
develop a series of proposed amendments to the Federal Rules of Civil Procedure,
which became known as the “Duke Rules.” The “Duke Rules” were aimed at
pretrial procedures and were designed to implement a number of the Duke
Conference and ACTL suggestions. These federal rule amendments have gone
through several public hearings and reviews by at least three separate federal rules
committees including, last August, unanimous approval by the United States
Judicial Conference. Now, unless changed by the Supreme Court or Congress
(something that rarely happens), these amendments will become effective for
federal courts in December 2015. These proposed amendments also include
extensive comments and explanations that have been useful to the Committee in
considering whether to use the proposed federal rule amendments as templates for
any proposed Colorado amendments.

With the 3-3'%-year Civil Access Pilot Project (‘CAPP”) coming to an end,
this Court asked the Committee to review the reactions to and results of CAPP to
determine whether CAPP should be made permanent or modified, or whether its
rules should be selectively incorporated in the existing structure of the Civil Rules.

A number of members of the Committee expressed interest in serving on a
subcommittee, now known as the Improving Access to Justice subcommittee (IA)),
to examine these issues. The IAJ was composed of Committee members Judge
Michael H. Berger (Committee Chair); Dick Holme (Chair of the [AJ); David
DeMuro; Lisa Hamilton-Fieldman; Judge Ann Frick; Judge Thomas Kane; Dick
Laugesen; David Little; Professor Christopher B. Mueller; Judge John Webb; and
Judge Christopher Zenisek. Additional members were invited to join the IAJ,
including Judges Eric Elliff and Herbert Stern, who brought additional personal
experience with CAPP to the IAJ; John Rodman and Skip Netzorg, who had been
involved in drafting the CAPP rules and following up on its progress; and Teresa
Tate from the State Court Administrator’s office.

The IAJ, and subsequently the Committee, had a number of lengthy
meetings, all with virtually full attendance, to discuss this project. Among its
resources were some of the ACTL materials; a preliminary and the final analysis of
CAPP prepared by the Institute for the Advancement of the American Legal
System, which include surveys of a number of the lawyers and judges who handled
cases under CAPP; reports of the federal civil rules committees concerning the
“Duke Rules”; and significant experience among IAJ and Committee members
with cases processed under CAPP.




00 N O U1 B W N

10
11
12
13
14
15
16
17
18
19

20
21
22
23
24
25
26
27

28

29
30
31
32
33
34
35

At the outset, it was unanimously concluded that it was not desirable to
make the CAPP rules permanent as a separate set of rules governing “business
actions” statewide. This effort had met considerable resistance and difficulty in
application, both from the bar and the bench. Indeed, the very definition of
“business action” has proven to be a formidable problem. CAPP rules such as
those requiring fact-based pleading, staggered disclosure requirements, and severe
restrictions on obtaining extensions of time also had met significant resistance or
were not proven to be effective.

It was noted that the original concept of CAPP was to serve literally as a
“pilot project” — designed to test in the context of real litigation several of the ideas
and principles that had come from both the ACTL and the proposed amendments
to the Federal Rules. Taken in this light, all members agreed that there were a
number of the ideas and principles that had been shown to be quite effective.
These positive measures included a more limited definition of discoverable
information with a mandate to make discovery proportional to the case itself; early,
active, and personal judicial involvement in pretrial case management; controlling
the discovery and use of experts; and adopting processes such as in-person case
management conferences and oral discovery motions with the judge to keep cases
moving promptly and effectively.

Thus, IAJ and the Committee decided that there were clearly valuable and
pragmatic changes that could be incorporated into rules applicable to all civil cases
and across the state. It was therefore agreed that IAJ and the Committee should
endeavor to isolate the positive aspects of CAPP and recommend appropriate
amendments or additions to the Civil Rules. Changes are focused on efforts to
improve access to the judicial system by making pretrial case management more
efficient in terms of cost effectiveness and decreasing delay, without sacrificing
justice.

Proposed Amendments.

Reading the clean and redlined versions of the proposed amendments 1s
necessary for a full understanding of the suggested changes in procedures, as well
as, in some cases, to discern subtle changes to the Rules. Nonetheless, what
follows is an attempt to describe the fundamental aspects of the proposals and, in
most cases, the source or the inspiration for the suggested amendments.
(Occasional references to “the amendment” or “the change” are meant to be read as
the “proposed” amendment or change.)

15
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After the subcommittee made its various recommendations for amendments,
most of which were unanimous, the entire Committee reviewed and discussed the
proposals and ultimately approved by overwhelming votes the package submitted
herewith.

Rule 1.

The change here is based on identical wording changes proposed for the
Federal Rules. It is designed to place still greater emphasis on the concept that
litigation is to be treated at all times, by all parties and the courts, to make it just,
speedy, and inexpensive, and, thereby, noticeably to increase citizens’ access to
justice.

Rule 12.

These amendments were designed both to remove delays created by the
filing of motions to dismiss under Rules 12(b)(5) and (6) and to avoid some of the
problems that were uncovered in CAPP. The existing provisions of C.R.C.P. 12
and 16(b) provide that a case is not “at issue” until all pleadings are complete and
that discovery and pretrial preparation are not to commence until then. Presently,
however, answers do not have to be filed until after Rule 12 motions are decided —
a process that frequently takes a significant time for busy trial judges to
accomplish. Thus, the entire case can be stalled for months by simply filing a Rule
12(b)(5) motion. Moreover, both the judges and the lawyers on IAJ and the
Committee agreed that it is rare that granting a 12(b)(5) or (6) motion actually
terminates or even expedites the case.

Therefore, the proposal is to declare cases “at issue,” which commences the
pretrial activities, once all the pleadings are filed, but to provide that the filing of
Rule 12(b)(5) and (6) motions do not relieve a party of the requirement to file a
timely answer. Given that a number of such motions are filed precisely because
they cause delay, it is expected that this rule change will also decrease the number
of such motions the courts must consider. Because the much less common Rule
12(b)(1)-(4) motions challenge, in one manner or another, the jurisdiction of the
court, the Committee believes that it is unfair to require parties over whom the
court may not have appropriate jurisdiction to file answers and engage in full-
blown pretrial preparation and discovery until the jurisdictional motions are
decided.

CAPP caused cases to become “at issue” at different times when multiple
parties were served at different times (and then made their initial disclosures.).

B
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This proved to be quite confusing for most parties (and judges). Thus, the
proposed amendments require that the pleadings be complete for all parties in the
case before the case is deemed to be “at issue” so that all parties commence
pretrial proceedings at the same time and on the same schedule.

(The proposed amendments to Rule 12 also include a number of non-
substantive textual amendments designed to remove gender identification from the
rule.)

Rule 16.

The previous substantive amendment to C.R.C.P. 16(b) established
presumptive discovery limits and procedures which caused filing of detailed case
management orders and appearing before a judge to become rare. While this
reduced lawyers’ time in preparing detailed orders, it also resulted in judges not
being involved in pretrial case management.

Among the key principles articulated by the ACTL Task Force, and adopted
by the federal civil rules committees as well as CAPP, is the principle that cases
move more efficiently if judges are involved directly and early in the process. (See
also, “Working Smarter, Not Harder: How Excellent Judges Manage Cases, " at
7-20 (2014), available at http://www.actl.com).

Particularly in conjunction with the principle that discovery should be in
proportion to the genuine needs of the case, it was deemed important for judges, in
addition to litigants, to be involved early in the pretrial processes in deciding how
much discovery was appropriate. Both judges and lawyers have noted that some
lawyers have a financial incentive not to limit discovery. Perhaps more significant
was the recognition that many lawyers engage in “over discovery” because of the
fear (justifiable or not) that failing to engage in every conceivable means of
discovery until a judge orders one to “stop!” could expose a trial lawyer to
subsequent expensive malpractice litigation. These problems are greatly alleviated
with the intervention of trial judges placing reasonable limitations on discovery
and potentially excessive pretrial practices at the earliest meaningful stage of the
case.

CAPP required in-person initial case management conferences with the
judge. These conferences followed submission of a report from the parties which
included information relevant to the evaluation of proportionality as well as how
the case should be handled. The analysis of CAPP reflects that this practice was
widely liked by both lawyers and judges. The members of the Committee agreed.

A

’




The Committee also believes that it is desirable that there be an official Order
arising from the Case Management Conference reflecting the court’s input and
which, importantly, provides enforcement power. Thus, proposed Rule 16(b) has
completely rewritten the rule to include requiring a joint report to the court in the
form of a Proposed Case Management Order. It can be approved or modified by
the court to become the official Order. It is to be filed with the court no later than
42 days after the case is at issue, but at least 7 days before the Case Management
Conference.

0 N O U1 B W N

9 The new rule lists the required contents of the Proposed Case Management
10 Order and also provides a form that can be downloaded for preparation of the
11 Proposed Order. Although at first glance the new rule appears somewhat onerous,
12 most of the information sought is relatively easy to include and should be
13 discussed by opposing counsel or parties, in any event, at the outset of the case.
14 The judge-members of IAJ and the Committee all believe that the required
15 information is important and useful for a meaningful Case Management
16 Conference.

17 The joint report/Proposed Case Management Order is to contain the

18  following information, which is unchanged from the current Rule 16(b)(1)-(3): the
19 “atissue” date; contact information for the “Responsible Attorney”; and a

20 description of the “meet and confer” discussions. The joint report is also to

21 provide:

22 e a brief description of the case from each side, and of the issues to be
23 tried (one page per side);
24 ¢ a list of pending, unresolved motions;
25 e an evaluation of the proportionality factors from Rule 26(b)(1);
26 e aconfirmation that settlement has been discussed and description of
27 prospects for settlement;
28 e proposed deadlines for amending the pleadings;
29 e the dates when disclosures were made and any objections to those
30 disclosures;
31 e an explanation of why, if applicable, full disclosure of damages has
32 not been completed and when it will be; |
33 e subjects for expert testimony with a limit of only one expert per side
34 per subject, unless good cause is established consistent with
35 proportionality;
36 e acknowledgement that oral discovery motions may be required by the
37 court;

b
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* provision for electronic discovery when significant electronic
discovery is anticipated;

* estimated time to complete discovery and length of trial so the court
can set trial at the Case Management Conference; and

® a catchall for other appropriate matters.

The existing provisions in Rule 16(c) relating to Modified Case
Management Orders are repealed as moot, but are replaced with the deadlines for
pretrial motions presently contained in Rule 16(b)(9).

Rule 16(d) is rewritten to require personal or telephonic attendance at the
Case Management Conference by lead counsel. In anticipation that judges will not
want (or need) to hold in person Case Management Conferences in all cases, Rule
16(d)(3) allows the court to dispense with a Case Management Conference if it is
satisfied that the lawyers are working together well and the joint report
contemplates appropriate and proportionate pretrial activity. However, the rule
recommends that Case Management Conferences always be held where one or
more of the parties are pro se. This gives the court the opportunity to try to keep
the case and pro se party focused and on track from the beginning.

Rule 26.

Rule 26 sets the basis for discovery of information by (1) defining the scope
of discovery (26(b)(1)); (2) requiring certain initial disclosures prior to discovery
(26(a)(1)); (3) placing presumptive limits on the types of permitted discovery
(26(b)(2)); and (4) describing expert disclosure and discovery (26(a)(2) and
26(b)(4)).

Scope of discovery. Perhaps the most significant proposals submitted by the
Committee are in Rule 26(b)(1). This language is taken directly from the proposed
Federal Rule 26(b)(1). (For a more complete statement of the changes and their
rationales, one can read the extensive commentary proposed for the Federal Rule.)
First, the slightly reworded concept of proportionality is moved from its present
hiding place in C.R.C.P. 26(b)(2)(F)(iii) into the very definition of what
information is discoverable. Second, discovery is limited to matters relevant to the
specific claims or defenses of any party and is no longer permitted simply because
it is relevant to the “subject matter involved in the action.” Third, it is made clear
that while evidence need not be admissible, this does not allow broadening the
basic scope of discovery. In short, the concept is to allow discovery of what a
party/lawyer needs to prove its case, but not what a party/lawyer wants to know
about the subject of a case.

A,
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Limitations on discovery. The presumptive limitations on discovery
presently in Rule 26(b)(2) - e.g., a deposition of an adverse party and two other
persons, only 30 interrogatories, etc. — are not proposed to be changed. They may,
however, be reduced or increased by the parties or court consistent with the
requirement of proportionality.

Initial disclosures. Proposed amendments to C.R.C.P. 26(a)(1) concerning
initial disclosures are not as significant as those to Rule 26(b)(1). Nonetheless, it is
intended that disclosures should be quite complete and that, therefore, further
discovery should not be as necessary as it has been historically. In this regard, the
proposed amendment to section (a)(1) adds to the requirement of disclosing four
categories of information that the disclosure include information “whether or not
supportive” of the disclosing party’s case. This should not be a significant change
from current practice. In 2000, Federal Rule 26(a)(1) was changed to narrow the
initial disclosure requirements to information a party might use to support its
position. Colorado, however, declined to adopt that limitation and continued to
require identification of persons and documents that were relevant to disputed facts
alleged with particularity in the pleadings. Thus, it was intended that disclosures
were to include matter that might be harmful as well as supportive. (It was
assumed that limiting disclosure to supportive information would only encourage
initial interrogatories and document requests that would require disclosure of
harmful information.)

Changes to subsections (A) (persons with information) and (B) (documents)
of Rule 26(a)(1) are proposed to require information related to claims for relief and
defenses (consistent with the scope of discovery in Rule 26(b)(1)). Also the
identification of persons with relevant information calls for a “brief description of
the specific information that each individual is known or believed to possess.”
(Emphasis added.) Currently, disclosures of persons with discoverable information
identifying “the subjects of information” tend to identify numerous persons with
the identification of “X is expected to have information about and may testify
relating to the facts of this case.” The change is designed to obtain some better
idea of which witnesses might actually have genuinely significant information.

Expert disclosures.

Retained experts must sign written reports much as before except with more
disclosure of their fees. The option of submitting a “summary” of expert opinions
is eliminated. Their testimony is limited to what is disclosed in detail in their
report. C.R.C.P. 26(a)(2)(B)(D).




S U D W N

10
11
12
13
14
15
16
17
18
19

20
21
22
23
24
25
26

27

28
29
30
31
32

33

34

“Other” (non-retained) experts must make disclosures that are less detailed
(many times a lawyer has no control over a non-retained expert, such as a treating
physician or police officer, and thus the option of a summary or “statement” must
be preserved with respect to this type of expert), which, if necessary, may be
prepared by the lawyers. In either event, the expert testimony is to be limited to
what is disclosed in detail in the disclosure. C.R.C.P. 26(a)(2)(B)(11).

Expert discovery.

The prohibition of depositions of experts was perhaps the most controversial
aspect of CAPP. Many lawyers, particularly those involved in professional
liability cases, argued that a blanket prohibition of depositions of experts would
impair lawyers’ ability to evaluate cases and thus frustrate settlement of cases. The
subcommittee and Committee were persuaded by these arguments and decided not
to fight this battle. Instead, the proposed rules permit limited depositions of
experts. Retained experts may be deposed for up to three hours, unless changed by
the court, which shall consider proportionality. C.R.C.P. 26(b)(4)(A). The
subcommittee and Committee debated at length the three-hour time period for such
depositions. There was general agreement that there often is a tremendous amount
of wasted time in seven hour depositions and that most depositions of experts
could be completed in three hours.

The proposed rule also requires that, if a deposition reveals additional
opinions, previous expert disclosures must be supplemented before trial if the
witness is to be allowed to express these new opinions at trial. C.R.C.P. 26(e).
This change addresses, and prohibits, the fairly frequent and abusive practice of
lawyers simply saying that the expert report is supplemented by the “deposition.”
However, even with the required supplementation, the trial court is not required to
allow the new opinions in evidence. /d.

Rule 30.

Rule 30 is amended to reduce the time for ordinary depositions from seven
to six hours, so that they can be more easily accomplished in a normal business
day, and to provide for the shorter depositions of retained experts as set forth in
C.R.C.P. 26(b)(4)(A). This proposal also recognizes that much time (and money)
is wasted in depositions.

Rule 31.

Rule 31 is changed to fix two minor typos.
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Rule 34.

Rule 34 is changed to adopt similar revisions as those proposed to Federal
Rule 34, which are designed to make responses to requests for documents more
meaningful and transparent. The first amendment is to avoid the practice of
repeating numerous boilerplate objections to each request which do not identify
specifically what is objectionable about each specific request. The second
amendment is to allow production of documents in place of permitting inspection
but to require that the production be scheduled to occur when the response to the
document request is due, or some other specific and reasonable date. The third
amendment is to require that when an objection to a document request is made, the
response must also state whether, in fact, any responsive materials are being
withheld due to that objection. The fourth and final amendment is simply to clarify
that an objection to production under this Rule is adequate to stop production
without also filing a motion for a protective order. Some trial judges are of the
view that in addition to an objection in the response, the objecting party must also
file a motion for protective order to preserve the objection. The subcommittee and
Committee believe that the requirement to file a motion for protective order in
addition to the objection is unnecessary.

Rule 37.

Given the requirements and expectations for more robust disclosures under
CAPP, the trial court judges on the Committee believe that the threat and, when
required, application, of sanctions was necessary to convince litigants of the
importance of full disclosure. Because the IAJ Rules also require more complete
disclosures, proposed Rule 37(a)(4) now authorizes, for motions to compel
disclosures or discovery, imposition of sanctions against the losing party unless its
actions “were substantially justified or that other circumstances make an award of
expenses manifestly unjust.” This change is intended to make it easier for judges
to impose sanctions.

On the other hand, consistent with recent Court cases such as Pinkstaff v.
Black & Decker (U.S.), Inc., 211 P.3d 698 (Colo. 2009), Rule 37(c) is amended to
reduce the likelihood of preclusion of previously undisclosed evidence “unless
such failure has not caused or will not cause significant harm, or such preclusion is
disproportionate to that harm.” The Committee believes that when preclusion
applied “unless the failure is harmless,” it has been too easy for the objecting party
to show some “harm,” and thereby cause preclusion of otherwise important
evidence, which, in some circumstances, conflicts with the Court’s decisions.

210:
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Rule 54(d).

Rule 54(d) is amended by requiring cost awards to be “reasonable”; by
directing courts to consider factors relating to proportionality in setting such
awards; and by putting in place a presumption that expert cost awards should be
limited to time testifying (but allowing departures in special cases).

The reasonableness provision is consistent with C.R.S. §13-16-122, which
lists matters included in cost awards, because it can hardly have been the intent of
the legislature to authorize unreasonable awards. Also, consistent with the other
IAJ Rules, this rule is amended to include the fact that courts should consider
specific factors relating to proportionality before deciding what costs should be
awarded.

The third change may be more controversial. The Committee has been
gravely concerned that cost awards, particularly for experts, have exploded out of
control and are — by themselves — a very serious impediment that interferes with
access to justice. The Court may be reluctant to limit cost awards authorized by
statute, but we think it is critical to take this step and the recommendation either
does not change the applicable statute, or changes it in a small and permissible
way.

The amendment sets up what is in effect a presumption that expert cost
awards are to be limited to “reasonable compensation” for time spent “testifying at
trial” or in depositions “admitted in evidence in lieu of” testimony. Under the
amendment, a court may depart from this standard on the basis of “specific
findings” that “the interests of justice” require something else. We think this
change does not conflict with the relevant statute. C.R.S. § 13-33-102(4) provides
only that experts “called to testify only to an opinion” shall be paid for “the value
of the time employed and the degree of learning and skill required.” (Emphasis
added.) It makes no reference to time employed for things other than “to
testify.” The amendment to Rule 54(d) allows courts to continue to consider “the
degree of learning or skill required” in setting expert cost awards.

The amendment is also consistent with Colorado’s Enabling Act, even if the
Court believes that the amendment effects a change in the statute. The Enabling
Act authorizes the Court to adopt rules of procedure, so long as they do not
“abridge” or “enlarge” or “modify” substantive rights, and such rules can
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supersede statutes. See C.R.S. §13-2-108. The question whether a Rule can set a
different standard for awarding expert costs than the otherwise-applicable statute
recently arose in a case in the federal system. The question was whether Federal
Rule 26 allows courts to enter higher cost awards for the time experts spend in
depositions noticed by the other side than is authorized by the applicable federal
statute (limiting witness cost awards to $40/day). Applying the federal Enabling
Act (which is virtually identical to the Colorado Act), the court concluded that the
cost provisions in Rule 26 did supersede the federal statute, and it upheld an award
of higher costs than the statute would otherwise authorize. See Halasa v. I.T.T.
Educational Services, Inc., 690 F.3d 844, 849-52 (7th Cir. 2012).

If this Court disagrees with this limitation on an award of costs for expert
fees, we still recommend adopting the other changes to Rule 54(d), but without the
new last sentence.

Rule 121, Section [-22.

Rule 121, Section 1-22(2) currently addresses when and under what
circumstances a party is entitled to a hearing regarding an award of attorney fees,
but no rule currently addresses the circumstances regarding a hearing on costs.

The Committee believes that the procedural mechanisms regarding awards of
attorney fees and awards of costs should be the same, and thus the proposed rule
change adds the existing language regarding hearings on attorney fees to awards of
Ccosts.

Effective Date and Public Hearing.

The Committee recommends that the Court hold a public hearing on these
proposed amendments after publication of the proposed amendments in 7he
Colorado Lawyer.

The Committee is not yet in a position to make a recommendation regarding
the effective date of these proposed rules. There are some complicating factors
including that there will be CAPP cases continuing after July 1, 2015. The
Committee will address the effective date issues at its January 2015 meeting and
will provide the Court with its recommendation regarding the effective date shortly
thereafter (and in any event, prior to the public hearing).

s
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Respectfully submitted:

/s/ Michael H. Berger

Michael H. Berger, Chair, Civil Rules Committee
/s/Richard P. Holme

Richard P. Holme, Chair, Improving Access to Justice Subcommittee
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Rule 1. Scope of Rules

(a) Procedure Governed. These rules govern the procedure in the supreme court, court of
appeals, district courts. and-superioreourts-and in the juvenile and probate courts of the City and
County of Denver, in all actions, suits and proceedings of a civil nature, whether cognizable as
cases at law or in equity, and in all special statutory proceedings, with the exceptions stated in
Rule 81. Thesey rules shall be liberally construed, administered. and employed by the court and
the parties to secure the just, speedy, and inexpensive determination of every action.

Rules of civil procedure governing county courts shall be in accordance with Chapter 25 of this
volume. Rules of Procedure governing probate courts and probate proceedings in the district
courts shall be in accordance with these rules and Chapter 27 of this volume. (In case of conflict
between rules, those set forth in Chapter 27 shall control.) Rules of Procedure governing juvenile
courts and juvenile proceedings in the district courts shall be in accordance with these rules and
Chapter 28 made effective on the same date as these rules. In case of conflict between rules those
set forth in Chapter 28 shall control. Rules of Procedure in Municipal Courts are in Chapter 30.

(b) - (¢) [NO CHANGE]
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Rule 1. Scope of Rules

(a) Procedure Governed. These rules govern the procedure in the supreme court, court of
appeals, district courts, and in the juvenile and probate courts of the City and County of Denver,
in all actions, suits and proceedings of a civil nature, whether co gnizable as cases at law or in
equity, and in all special statutory proceedings, with the exceptions stated in Rule 81. These rules
shall be liberally construed, administered, and employed by the court and the parties to secure
the just, speedy, and inexpensive determination of every action.

Rules of civil procedure governing county courts shall be in accordance with Chapter 25 of this
volume. Rules of Procedure governing probate courts and probate proceedings in the district
courts shall be in accordance with these rules and Chapter 27 of this volume. (In case of conflict
between rules, those set forth in Chapter 27 shall control.) Rules of Procedure governing juvenile
courts and juvenile proceedings in the district courts shall be in accordance with these rules and
Chapter 28 made effective on the same date as these rules. In case of conflict between rules those
set forth in Chapter 28 shall control. Rules of Procedure in Municipal Courts are in Chapter 30.

(b) - (¢) [NO CHANGE]
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Rule 12. Defenses and Objections — When and How Presented — by Pleading or Motion
— Motion for Judgment on Pleadings

(a) When Presented.

(1) Unless aA defendant shalt files a motion under subsections (b)(1). (b)(2). (b)(3). or (b)(4) of
this Rule. the defendant shall file an his answer ex-otherrespense-within 21 days after the service
of the pleading asserting a claimsummens-and-complaint on-him that defendant. Filing a motion
under subsections (b)(5) or (b)(6) of this Rule does not affect the obligation also to file a timely
answer. The court shall give priority to any motion presented pursuant to subsections (b)(1).
(b)(2). (b)(3). or (b)(4) of this Rule. If the court denies any such motion, the defendant shall file
an answer within 14 days after service of the order.

(2) If, pursuant to special order, a copy of the complaint is not served with the summons, or if the
summons is served withoutside of Colorado-the-state, or by publication, a-defendantshat-fite-his
answer-or-otherrespense- the time limit for filings under subsection (a)(1) of this Rule shall be
within 35 days after the service thereof-en-hirn.

(3) A party served with a pleading stating a cross-claim against him-that party shall file an
answer or-other response-thereto within 21 days after the service thereofupen-him.

(4) In addition to filing any motions under subsections (b)(5) and (b)(6) of this Rule, tFhe
plaintiff shall file ahis reply to a counterclaim in the answer within 21 days after the service of
the answer.

(5) If a reply is made to any affirmative defense such reply shall be filed within 21 days after
service of the pleading containing such affirmative defense. Ha-pleadingis-ordered-by-the-eourt;

(b) How Presented. Every defense, in law or in fact, to a claim for relief in any pleading,
whether a claim, counterclaim, cross-claim, or third-party claim, shall be asserted in the
responsive pleading thereto if one is required, except that the following defenses may at the
option of the pleader be made by separate motion filed on or before the date the answer or reply
to a pleading under C.R.C.P. 12(a) is due: (1) Lack of jurisdiction over the subject matter; (2)
lack of jurisdiction over the person; (3) insufficiency of process; (4) insufficiency of service of
process; (5) failure to state a claim upon which relief can be granted; or (6) failure to join a party
under C.R.C.P.Rule 19. A-meotion-making-any-ofthese-aeienses-snatoe-maceoe ore-pleadingi
a-further pleading is-permitted—No defense or objection is waived by being joined with one or
more other defenses or objections in a responsive pleading or with any other motion permitted
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under this Rule 12 or C.R.C.P. Rule 98. If a pleading sets forth a claim for relief to which the
adverse party is not required to file a responsive pleading, the adverse party may assert at the
trial any defense in law or fact to that claim for relief. If, on a motion asserting the defense
numbered (5) to dismiss for failure of the pleading to state a claim upon which relief can be
granted, matters outside the pleading are presented to and not excluded by the court, the motion
shall be treated as one for summary judgment and disposed of as provided in C.R.C.P.Rate 56,
and all parties shall be given reasonable opportunity to present all material made pertinent to
such a motion by C.R.C.P Rule 56.

(c) - (d) [NO CHANGE]

(e) Motion for Separate Statement, or for More Definite Statement. Beforeresponding-to-a
sleading or-if no-responsive-pleading is-permitted-by-these-rules; wWithin 21 days after the
service of the pleading upon a partyhim, thea party may file a motion for a statement in separate
counts or defenses, or for a more definite statement of any matter which is not averred with
sufficient definiteness or particularity to enable the party hima-properly to prepare ahis responsive
pleading. A motion filed under this section does not affect the obligation to file a timely answer.
If the motion is granted and the order of the court is not obeyed within 14 days after notice of the
order or within such other time as the court may fix, the court may strike the pleading to which
the motion was directed or make such order as it deems just. If the motion is granted. an
amended responsive pleading shall be filed within 14 days after service of the more definite
statement or amended pleading.

(f) Motion to Strike. Upon motion filed by a party before within the time for responding to a
pleading or, if no responsive pleading is permitted by these rules, upon motion filed by a party
within 21 days after the service of any pleading, motion, or other paper, or upon the court's own
initiative at any time, the court may order any redundant, immaterial, impertinent, or scandalous
matter stricken from any pleading, motion, or other paper. The objection that a responsive
pleading or separate defense therein fails to state a legal defense may be raised by motion filed
under this section (f)._A motion filed under this section does not affect the obligation to file a

timely answer.

(g) Consolidation of Defenses in Motion. A party who makes a motion under this Rule may
join with it any other motions herein provided for and then available to that partyhim. If a party
makes a motion under this Rule but omits therefrom any defense or objection then available to
that partyhiss which this Rule permits to be raised by motion, that partyhe shall not thereafter
make a motion based on the defense or objection so omitted, except a motion as provided in
section (h)(2) of this Rule on any of the grounds there stated.

(h) [NO CHANGE]
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Rule 12. Defenses and Objections — When and How Presented — by Pleading or Motion
— Motion for Judgment on Pleadings

(a) When Presented.

(1) Unless a defendant files a motion under subsections (b)(1), (b)(2), (b)(3), or (b)(4) of this
Rule, the defendant shall file an answer within 21 days after the service of the pleading asserting
a claim on that defendant. Filing a motion under subsections (b)(5) or (b)(6) of this Rule does not
affect the obligation also to file a timely answer. The court shall give priority to any motion
presented pursuant to subsections (b)(1), (b)(2), (b)(3), or (b)(4) of this Rule. If the court denies
any such motion, the defendant shall file an answer within 14 days after service of the order.

(2) If, pursuant to special order, a copy of the complaint is not served with the summons, or if the
summons is served outside of Colorado, or by publication, the time limit for filings under
subsection (a)(1) of this Rule shall be within 35 days after the service thereof.

(3) A party served with a pleading stating a cross-claim against that party shall file an answer
thereto within 21 days after the service thereof.

(4) In addition to filing any motions under subsections (b)(5) and (b)(6) of this Rule, the plaintiff
shall file a reply to a counterclaim in the answer within 21 days after the service of the answer.

(5) If a reply is made to any affirmative defense such reply shall be filed within 21 days after
service of the pleading containing such affirmative defense.

(b) How Presented. Every defense, in law or in fact, to a claim for relief in any pleading,
whether a claim, counterclaim, cross-claim, or third-party claim, shall be asserted in the
responsive pleading thereto if one is required, except that the following defenses may at the
option of the pleader be made by separate motion filed on or before the date the answer or reply
to a pleading under C.R.C.P. 12(a) is due: (1) Lack of jurisdiction over the subject matter; (2)
lack of jurisdiction over the person; (3) insufficiency of process; (4) insufficiency of service of
process; (5) failure to state a claim upon which relief can be granted; or (6) failure to join a party
under C.R.C.P. 19. No defense or objection is waived by being joined with one or more other
defenses or objections in a responsive pleading or with any other motion permitted under this
Rule or C.R.C.P. 98. If a pleading sets forth a claim for relief to which the adverse party is not
required to file a responsive pleading, the adverse party may assert at the trial any defense in law
or fact to that claim for relief. If, on a motion asserting the defense numbered (5) to dismiss for
failure of the pleading to state a claim upon which relief can be granted, matters outside the
pleading are presented to and not excluded by the court, the motion shall be treated as one for
summary judgment and disposed of as provided in C.R.C.P. 56, and all parties shall be given
reasonable opportunity to present all material made pertinent to such a motion by C.R.C.P. 56.

() - (d) [NO CHANGE]

(¢) Motion for Separate Statement, or for More Definite Statement. Within 21 days after the
service of the pleading upon a party, the party may file a motion for a statement in separate
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counts or defenses, or for a more definite statement of any matter which is not averred with
sufficient definiteness or particularity to enable the party properly to prepare a responsive
pleading. A motion filed under this section does not affect the obligation to file a timely answer.
If the motion is granted and the order of the court is not obeyed within 14 days after notice of the
order or within such other time as the court may fix, the court may strike the pleading to which
the motion was directed or make such order as it deems just. If the motion is granted, an
amended responsive pleading shall be filed within 14 days after service of the more definite
statement or amended pleading.

(f) Motion to Strike. Upon motion filed by a party within the time for responding to a pleading
or, if no responsive pleading is permitted by these rules, upon motion filed by a party within 21
days after the service of any pleading, motion, or other paper, or upon the court's own initiative
at any time, the court may order any redundant, immaterial, impertinent, or scandalous matter
stricken from any pleading, motion, or other paper. The objection that a responsive pleading or
separate defense therein fails to state a legal defense may be raised by motion filed under this
section (f). A motion filed under this section does not affect the obligation to file a timely
answer.

(g) Consolidation of Defenses in Motion. A party who makes a motion under this Rule may
join with it any other motions herein provided for and then available to that party. If a party
makes a motion under this Rule but omits therefrom any defense or objection then available to
that party which this Rule permits to be raised by motion, that party shall not thereafter make a
motion based on the defense or objection so omitted, except a motion as provided in section
(h)(2) of this Rule on any of the grounds there stated.

(h) [NO CHANGE]
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Rule 16. Case Management and Trial Management

(a) [NO CHANGE]

(b) Presumptive Case Management Order. Not later than 42 days after the case is at issue and
at least 7 days before the case management conference, the parties shall file in editable format a
proposed Case Management Order consisting of the matters set forth in subsection (1) - (17) of
this section and take the necessary actions to comply with those subsections. This proposed
order. when approved by the court, shall constitute the Case Management Order and shall control
the course of the action from the time the case is at issue until otherwise required pursuant to
section () of this Rule. Use of the “Proposed Case Management Order” in the form and content
of Appendix to Chapters 1 to 17, form (JDF 622), shall comply with this section. Exeept-as

D..lo tha nartiec chall nat Hila o (Cace AManagement-OOraer-and
PO Sive O d

5 v - v ngye .

(1) At Issue Date. Forthe-purpeses-of this Rule; Aa case shall be deemed at issue at such time as
all parties have been served and all pleadings permitted by C.R.C.P. 7 have been filed or defaults
or dismissals have been entered against all non-appearing parties, or at such other time as the
court may direct. Except for a motion pursuant to C.R.C.P. 12(b)(1) through (b)(4), the filing of a
motion permitted by C.R.C.P. 12 shall not affect the obligation also to file a timely answer. The
proposed order shall state the at issue date.

(2) The Responsible Attorney. For purpeses-of this Rule;“Tthe responsible attorney= shall
mean plaintiff's counsel, if the plaintiff is represented by counsel, or if not, the defense counsel

who first enters an appearance in the case. The responsible attorney shall schedule conferences
among the parties, and prepare and file the certificates-of compliance, prepare-and-submit the
Pproposed Medified Case Management Order-if-applieable; and prepare-and-submit-the
propesed-Trial Management Order. The proposed order shall identify the responsible attorney
and provide that attorney’s contact information.

(3) Meet and Confer. No later than 14 days after the case is at issue, lead counsel for each party
and any party who is not represented by counsel shall confer with each other in person or by
telephone about: (A) the nature and basis of the claims and defenses; (B) the matters to be
disclosed pursuant to C.R.C.P. 26(a)(1); (C) the Proposed and-whether-a-Medified Case
Management Order; (D) mutually agreeable dates for the case management conference: and (E)
based thereon shall obtain from the court a date for the case management conference. The
proposed order shall state the date of and identify the attendees at any meet and confer
conferences- b i

(4) Fri ineDescription of the Case. The proposed order shall provide a brief description
of the case and identification of the issues to be tried which shall consist of not more than one
page. double-spaced, per side. : . - ;




(5) Pending MotionsBiselesures. The proposed order shall list all pending motions that have
been filed and are unresolved. The court may de01de any unresolved motion at the case

(6) Evaluation of Proportionality FactorsSettlement Diseussions. The proposed order shall

provide a brief assessment of each party’s position on the application of any factors to be
considered in determmmg proportlonalltv, 1nclud1ng those factors 1dent1ﬁed in C RC.P,

(7)Initial Exploration of Prompt Settlement and Prospects for Settlement-Certifieate-of
Complianee. The proposed order shall confirm that settlement discussions were held, describe
the prospects for settlement and list proposed dates for any agreed upon or court ordered

medlatlon or other alternatlve dlsnute resolutlon Ne—l-ater—t-ha*ﬂ&days—aﬁeﬂheeaseﬂﬂ—at—ﬁsue

(8) Proposed Deadlines for AmendmentsFime-to-Join-Additional Parties-and-Amend

Pleadings. The proposed order shall provide proposed deadlines for amending or supplementing
pleadings and for joinder of additional parties, which shall be not later than 105 days (15 weeks)

after the case is at issue, and shall provide a deadline for identification of non-parties at fault, if

y,pursuanttoCRS §l3 21- 111 S Ne—latepthaﬂ—H—Q—da{y%—(-H—weeks)—aﬁer—the—e&seﬂ—&t

(9) Disclosures-Pretrial Metions. The proposed order shall state the dates when disclosures
under C R C. P 26(a)(1) were made and exchanged and descrlbe any ob]ectlons to the adeguacy

(10) Computation and Discovery Relating to DamagesBiseovery-Sehedule. If any party
asserts an inability to disclose fully the information on damages required by C.R.C.P.
26(a)(1)(C). the proposed order shall include a brief statement of the reasons for that party’s
1nab111ty as well as the expected tlmlng of (A) full dlsclosure and (B) completlon of dlscovegy on
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(11) Discovery Limits and Schedule. Unless otherwise ordered by the court, discovery shall be
limited to that allowed by C.R.C.P. 26(b)(2). Discovery may commence as provided in C.R.C.P.
26(d) upon service of the Case Management Order. The deadline for completion of all discovery,
including discovery responses, shall be not later than 49 days before the trial date. The proposed
order shall state any modifications to the amounts of discovery permitted in C.R.C.P. 26(b)(2
including limitations of awardable costs, and the justification for such modifications consistent
with the proportionality factors in C.R.C.P. 26(b)(1).

(12) Subjects for Expert Testimony. The proposed order shall identify the subject areas about
which the parties anticipate offering expert testimony; whether that testimony would be from an
expert defined in C.R.C.P. 26(a)(2)(B)(I) or in 26(a)(2)(B)(11); and, if more than one expert as
defined in C.R.C.P. 26(a)(2)(B)(I) per subject per side is anticipated, the proposed order shall
explain the justification for such additional expert or experts consistent with the proportionality
factors in C.R.C.P. 26(b)(1) and considering any differences among the positions of multiple
parties on the same side as to experts.

(13) Proposed Deadlines for Expert Disclosures. If any party desires proposed deadlines for
expert disclosures other than those in C.R.C.P. 26(a)(2)(C), the proposed order shall explain the
justification for such modifications.

(14) Oral Discovery Motions. The proposed order shall state whether the court does or does not
require discovery motions to be presented orally. without written motions or briefs, and may

include such other provisions as the court deems appropriate.

(15) Electronically Stored Information. If the parties anticipate needing to discover a

significant amount of electronically stored information, the parties shall discuss and include in
the proposed order a brief statement concerning their agreements relating to search terms to be

used. if any. and the production, continued preservation, and restoration of electronically stored

information, including the form in which it is to be produced and an estimate of the attendant
costs. If the parties are unable to agree, the proposed order shall include a brief statement of their

positions.

(16) Trial Date and Estimated Length of Trial. The proposed order shall provide the parties’
best estimate of the time required for probable completion of discovery and of the length of the

trial. The court shall include the trial date in the Case Management Order. unless the court uses a
different trial setting procedure.

(17) Other Appropriate Matters. The proposed order shall describe other matters any party
wishes to bring to the court’s attention at the case management conference.

(18) Entry of Case Management Order. The proposed order shall be signed by lead counsel for
each party and by each party who is not represented by counsel and, after the court’s review,

shall be entered as an order of the court.

(c)_Pretrial Motions-Medified-Case- Management-Order. Unless otherwise ordered by the
court, pretrial motions, including motions in limine, shall be filed no later than 35 days before




the trial date, except for motions pursuant to C.R.C.P. 56, which must be filed no later than 91

days (13 weeks) before the trial and except for motions challenging the admissibility of expert
testlmonv pursuant to C. R E 702, Wthh must be ﬁled no later than 70 days (10 weeks) before

(d) Case Management Conference.

(1) The responsible attorney shall schedule the case management conference to be held no later
than 49 days after the case is at issue, and shall provide notice of the conference to all parties.

(2) Lead counsel and unrepresented parties, if any, shall attend the case management conference

in person, except as provided in subsection (d)(3) of this Rule. The court may permit the parties
and/or counsel to attend the conference and any subsequent conferences by telephone. At that
conference, the parties and counsel shall be prepared to discuss the proposed order, issues
requiring resolution, and any special circumstances of the case.




(3) If all parties are represented by counsel, counsel may timely submit a proposed order and
may jointly request the court to dispense with a case management conference. In the event that
there appear to be no unusual issues, that counsel appear to be working together collegially. and
that the information on the proposed order appears to be consistent with the best interests of all

parties and is proportionate to the needs of the case, the court may dispense with the case
management conference.

(¢) Amendment of the Case Management Order. At-any-timefollowing the-entry-of the- Case
Management- Order-a-A party wishing to extend a deadline or otherwise amend the presumptive

Case Management Order or-a-Meodified-Case-Management-Ordershall file a motion stating each

proposed amendment and a specific showing of good cause for the timing and necessity for each
modification sought including, where applicable, the grounds for good cause pursuant to
C.R.C.P. 26(b)(2)(E).
(f) - (g) [NO CHANGE]

COMMITTEE COMMENT

[NO CHANGE]

36




Rule 16. Case Management and Trial Management
(a) [NO CHANGE]

(b) Case Management Order. Not later than 42 days after the case is at issue and at least 7
days before the case management conference, the parties shall file in editable format a proposed
Case Management Order consisting of the matters set forth in subsection (1) - (17) of this section
and take the necessary actions to comply with those subsections. This proposed order, when
approved by the court, shall constitute the Case Management Order and shall control the course
of the action from the time the case is at issue until otherwise required pursuant to section (f) of
this Rule. Use of the “Proposed Case Management Order” in the form and content of Appendix
to Chapters 1 to 17, form (JDF 622), shall comply with this section.

(1) At Issue Date. A case shall be deemed at issue at such time as all parties have been served
and all pleadings permitted by C.R.C.P. 7 have been filed or defaults or dismissals have been
entered against all non-appearing parties, or at such other time as the court may direct. Except for
a motion pursuant to C.R.C.P. 12(b)(1) through (b)(4), the filing of a motion permitted by
C.R.C.P. 12 shall not affect the obligation also to file a timely answer. The proposed order shall
state the at issue date.

(2) Responsible Attorney. The responsible attorney shall mean plaintiff's counsel, if the
plaintiff is represented by counsel, or if not, the defense counsel who first enters an appearance
in the case. The responsible attorney shall schedule conferences among the parties, and prepare
and submit the Proposed Case Management Order and Trial Management Order. The proposed
order shall identify the responsible attorney and provide that attorney’s contact information.

(3) Meet and Confer. No later than 14 days after the case is at issue, lead counsel for each party
and any party who is not represented by counsel shall confer with each other in person or by
telephone about: (A) the nature and basis of the claims and defenses; (B) the matters to be
disclosed pursuant to C.R.C.P. 26(a)(1); (C) the Proposed Case Management Order; (D)
mutually agreeable dates for the case management conference; and (E) based thereon shall obtain
from the court a date for the case management conference. The proposed order shall state the
date of and identify the attendees at any meet and confer conferences.

(4) Description of the Case. The proposed order shall provide a brief description of the case and
identification of the issues to be tried which shall consist of not more than one page, double-
spaced, per side.

(5) Pending Motions. The proposed order shall list all pending motions that have been filed and
are unresolved. The court may decide any unresolved motion at the case management
conference.

(6) Evaluation of Proportionality Factors. The proposed order shall provide a brief assessment
of each party’s position on the application of any factors to be considered in determining
proportionality, including those factors identified in C.R.C.P. 26(b)(1).
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(7) Initial Exploration of Prompt Settlement and Prospects for Settlement. The proposed
order shall confirm that settlement discussions were held, describe the prospects for settlement
and list proposed dates for any agreed upon or court ordered mediation or other alternative
dispute resolution.

(8) Proposed Deadlines for Amendments. The proposed order shall provide proposed deadlines
for amending or supplementing pleadings and for joinder of additional parties, which shall be not
later than 105 days (15 weeks) after the case is at issue, and shall provide a deadline for
identification of non-parties at fault, if any, pursuant to C.R.S. §13-21-111.5.

(9) Disclosures. The proposed order shall state the dates when disclosures under C.R.C.P.
26(a)(1) were made and exchanged and describe any objections to the adequacy of the initial
disclosures.

(10) Computation and Discovery Relating to Damages. If any party asserts an inability to
disclose fully the information on damages required by C.R.C.P. 26(a)(1)(C), the proposed order
shall include a brief statement of the reasons for that party’s inability as well as the expected
timing of (A) full disclosure and (B) completion of discovery on damages.

(11) Discovery Limits and Schedule. Unless otherwise ordered by the court, discovery shall be
limited to that allowed by C.R.C.P. 26(b)(2). Discovery may commence as provided in C.R.C.P.
26(d) upon service of the Case Management Order. The deadline for completion of all discovery,
including discovery responses, shall be not later than 49 days before the trial date. The proposed
order shall state any modifications to the amounts of discovery permitted in C.R.C.P. 26(b)(2),
including limitations of awardable costs, and the justification for such modifications consistent
with the proportionality factors in C.R.C.P. 26(b)(1).

(12) Subjects for Expert Testimony. The proposed order shall identify the subject areas about
which the parties anticipate offering expert testimony; whether that testimony would be from an
expert defined in C.R.C.P. 26(a)(2)(B)(I) or in 26(a)(2)(B)(II); and, if more than one expert as
defined in C.R.C.P. 26(a)(2)(B)(I) per subject per side is anticipated, the proposed order shall
explain the justification for such additional expert or experts consistent with the proportionality
factors in C.R.C.P. 26(b)(1) and considering any differences among the positions of multiple
parties on the same side as to experts.

(13) Proposed Deadlines for Expert Disclosures. If any party desires proposed deadlines for
expert disclosures other than those in C.R.C.P. 26(a)(2)(C), the proposed order shall explain the
justification for such modifications.

(14) Oral Discovery Motions. The proposed order shall state whether the court does or does not
require discovery motions to be presented orally, without written motions or briefs, and may
include such other provisions as the court deems appropriate.

(15) Electronically Stored Information. If the parties anticipate needing to discover a
significant amount of electronically stored information, the parties shall discuss and include in
the proposed order a brief statement concerning their agreements relating to search terms to be

38




used, if any, and the production, continued preservation, and restoration of electronically stored
information, including the form in which it is to be produced and an estimate of the attendant
costs. If the parties are unable to agree, the proposed order shall include a brief statement of their
positions.

(16) Trial Date and Estimated Length of Trial. The proposed order shall provide the parties’
best estimate of the time required for probable completion of discovery and of the length of the
trial. The court shall include the trial date in the Case Management Order, unless the court uses a
different trial setting procedure.

(17) Other Appropriate Matters. The proposed order shall describe other matters any party
wishes to bring to the court’s attention at the case management conference.

(18) Entry of Case Management Order. The proposed order shall be signed by lead counsel for
each party and by each party who is not represented by counsel and, after the court’s review,
shall be entered as an order of the court.

(c) Pretrial Motions. Unless otherwise ordered by the court, pretrial motions, including motions
in limine, shall be filed no later than 35 days before the trial date, except for motions pursuant to
C.R.C.P. 56, which must be filed no later than 91 days (13 weeks) before the trial and except for
motions challenging the admissibility of expert testimony pursuant to C.R.E. 702, which must be
filed no later than 70 days (10 weeks) before the trial.

(d) Case Management Conference.

(1) The responsible attorney shall schedule the case management conference to be held no later
than 49 days after the case is at issue, and shall provide notice of the conference to all parties.

(2) Lead counsel and unrepresented parties, if any, shall attend the case management conference
in person, except as provided in subsection (d)(3) of this Rule. The court may permit the parties
and/or counsel to attend the conference and any subsequent conferences by telephone. At that
conference, the parties and counsel shall be prepared to discuss the proposed order, issues
requiring resolution, and any special circumstances of the case.

(3) If all parties are represented by counsel, counsel may timely submit a proposed order and
may jointly request the court to dispense with a case management conference. In the event that
there appear to be no unusual issues, that counsel appear to be working together collegially, and
that the information on the proposed order appears to be consistent with the best interests of all
parties and is proportionate to the needs of the case, the court may dispense with the case
management conference.

(e) Amendment of the Case Management Order. A party wishing to extend a deadline or
otherwise amend the Case Management Order shall file a motion stating each proposed
amendment and a specific showing of good cause for the timing and necessity for each
modification sought including, where applicable, the grounds for good cause pursuant to
C.R.C.P. 26(b)(2)(F).
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(® - (g) INO CHANGE]

COMMITTEE COMMENT

[NO CHANGE]
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Rule 26. General Provisions Governing Discovery; Duty of Disclosure

| (a) Required Disclosures:Metheds-to-BiseoverAdditionat-Matter,

Unless otherwise ordered by the court or stipulated by the parties, provisions of this Rule shall
not apply to domestic relations, juvenile, mental health, probate, water law, forcible entry and
detainer, C.R.C.P. 120, or other expedited proceedings.

(1) Disclosures. Except to the extent otherwise directed by the court, a party shall, without
awaiting a discovery request, provide to other parties the following information, whether or not
supportive of the disclosing party’s claims or defenses.:

Disclosures shall be served within 28 days after the case is at issue as defined in C.R.C.P.
16(b)(1). A party shall make the required disclosures based on the information then known and
reasonably available to the party and is not excused from making such disclosures because the
party has not completed investigation of the case or because the party challenges the sufficiency
of another party’s disclosure or because another party has not made the required disclosures.
Parties shall make these disclosures in good faith and may not object to the adequacy of the

disclosures until the case management conference pursuant to C.R.C.P. 16(d).

(A) The name and, if known, the address and telephone number of each individual likely to have
d1scoverab1e 1nformat10n relevant to the clalms and defenses of any party d-tspateé—faet&al—leged
S g : 8 I A R FreBe et 1 eets- and a brief

descnp_tlon of the spemﬁc 1nformat1on that each such 1nd1v1dua1 is known or believed to possess;

(B) A listing, together with a copy of, or a description by category. of the subject matter and
location of; all documents, data compllatlons, and tanglble thlngs in the possesswn custody, or
control of the party that are relevant to disputed h :
the claims and defenses of any party, making avallable for 1nspect10n and copying such: sucht-he
documents ander other evidentiary material, not privileged or protected from disclosure, as
though a request for production of those documents had been served pursuant to C.R.C.P. 34;

(C) A description of the categories of damages sought and a computation of any category of
economic damages claimed by the disclosing party, making available for inspection and copying
pursuant to C.R.C.P. 34 the documents or other evidentiary material relevant to the damages
sought, not privileged or protected from disclosure, as though a request for production of those
documents had been served pursuant to C.R.C.P. 34; and

(D) Any insurance agreement under which any person carrying on an insurance business may be
liable to satisfy part or all of a judgment which may be entered in the action or to indemnify or
reimburse for payments made to satisfy the judgment, making such agreement available for
inspection and copying pursuant to C.R.C.P. 34.
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(2) Disclosure of Expert Testimony.

(A) In addition to the disclosures required by subsection (a)(1) of this Rule, a party shall disclose
to other parties the identity of any person who may present evidence at trial, pursuant to Rules
702, 703, or 705 of the Colorado Rules of Evidence together with an identification of the
person's fields of expertise.

(B) Except as otherwise stipulated or directed by the court;-this-diselosure-shall:

(I) Retained Experts. With respect to a witness who is retained or specially employed to provide
expert testimony, or whose duties as an employee of the party regularly involve giving expert
testimony, the disclosure shall be madeaeeempanied by a written report or summary signed by
the witness. The report ersummary shall includeeentain: (a) a complete statement of all opinions
to be expressed and the basis and reasons therefor; (b) a list of the data or other information
considered by the witness in forming the opinions; (c) references to literature that may be used
during the witness’s testimony (d) copies of any exhibits to be used as a summary of or support
for the opinions; (¢) the qualifications of the witness, including a list of all publications authored
by the witness within the preceding ten years; (f) the compensation fee agreement or schedule for
the study, preparation and testimony; (g) an itemization of the fees incurred and the time spent
on the case. which shall be supplemented as of the first day of trial; and (h) a listing of any other
cases in which the witness has testified as an expert at trial or by deposition within the preceding
four years. The witness’s direct testimony shall be limited to matters disclosed in detail in the

(I) Other Experts. With respect to a party or witness who may be called to provide expert
testimony but is not retained or specially employed within the description contained in
subsection (a)(2)(B)(I) above, the disclosure shall be made by a written the report or statement
which summary shall includeeentain; (a)the-qualifications-of the-witness-and a complete
description statemnent-deseribing-the-substanee- of all opinions to be expressed and the basis and
reasons therefor: (b) a list of the qualifications of the witness: and (c) copies of any exhibits to be
used as a summary of or support for the opinions. If the report has been prepared by the witness,
it shall be signed by the witness. If the witness does not prepare a written report, the party’s
lawver or the party, if unrepresented, may prepare a statement and shall sign it. The witness’s
direct testimony shall be limited to matters disclosed in detail in the report or statement.

(C) Unless otherwise provided in the Case Management Order, the timing of the disclosures shall
be as follows:

(1) The disclosure by a claiming party under a complaint, counterclaim, cross-claim or third-
party claim shall be made at least 126 days (18 weeks) before the trial date.
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(1I) The disclosure by a defending party shall be made within 28 days after service of the
claiming party's disclosure, provided, however, that if the claiming party serves its disclosure
earlier than required under subparagraph 26(a)(2)(C)(I), the defending party is not required to
serve its disclosures until 98 days (14 weeks) before the trial date.

(TIT) If the evidence is intended to contradict or rebut evidence on the same subject matter
identified by another party under subparagraph (a)(2)(C)(II) of this Rule, such disclosure shall be
made no later than 77 days (11 weeks) before the trial date.

(3) [There is no Colorado Rule--see instead C.R.C.P. 16(c).]

(4) Form of Disclosures; Filing. All disclosures pursuant to subparagraphs (a)(1) and (a)(2) of
this Rule shall be made in writing, in a form pursuant to C.R.C.P. 10, signed pursuant to
C.R.C.P. 26(g)(1), and served upon all other parties. Disclosures shall not be filed with the court
unless requested by the court or necessary for consideration of a particular issue.

(5) Methods to Discover Additional Matters. Parties may obtain discovery by one or more of
the following methods: depositions upon oral examination or written questions; written
interrogatories; production of documents or things or permission to enter upon land or other
property, pursuant to C.R.C.P. 34; physical and mental examinations; and requests for admission.
Discovery at a place within a country having a treaty with the United States applicable to the
discovery must be conducted by methods authorized by the treaty except that, if the court
determines that those methods are inadequate or inequitable, it may authorize other discovery
methods not prohibited by the treaty.

(b) Discovery Scope and Limits. Unless otherwise modifiedlimited by order of the court in
accordance with these rules, the scope of discovery is as follows:

(1) In General. Subject to the limitations and considerations contained in subsection (b)(2) of
this Rule, parties may obtain discovery regarding any matter, not privileged, that is relevant to
the claim or defense of any party; and proportional to the needs of the case. considering the
importance of the issues at stake in the action, the amount in controversy. the parties’ relative
access to relevant information, the parties’ resources, the importance of the discovery in
resolving the issues, and whether the burden or expense of the proposed discovery outweighs its
likely benefit. ineluding the-existenece;de iption-nature;-custody;-condition-an i aes

at-ilnformation within the
able.at-the-trial-if the

O - a = -
o v e

= e Q nvaoived -

scope of discovery need not be admissible in evidence to be discover

(2) Limitations. Except upon order for good cause shown and subject to the proportionality
factors in subsection (b)(1) of this Rule, discovery shall be limited as follows:

(A) A party may take one deposition of each adverse party and of two other persons, exclusive of
persons expected to give expert testimony disclosed pursuant to subsection 26(a)(2). The scope
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and manner of proceeding by way of deposition and the use thereof shall otherwise be governed
by C.R.C.P. Rules 26, 28, 29, 30, 31, 32 and 45.

(B) A party may serve on each adverse party 30 written interrogatories, each of which shall
consist of a single question. The scope and manner of proceeding by means of written
interrogatories and the use thereof shall otherwise be governed by C.R.C.P. Rules 26 and 33.

(C) A party may obtain a physical or mental examination (including blood group) of a party or of
a person in the custody or under the legal control of a party pursuant to C.R.C.P. 35.

(D) A party may serve each adverse party requests for production of documents or tangible
things or for entry, inspection or testing of land or property pursuant to C.R.C.P. 34, except such
requests for production shall be limited to 20 in number, each of which shall consist of a single
request.

(E) A party may serve on each adverse party 20 requests for admission, each of which shall
consist of a single request. A party may also serve requests for admission of the genuineness of
up to 50 separate documents that the party intends to offer into evidence at trial. The scope and
manner of proceeding by means of requests for admission and the use thereof shall otherwise be
governed by C.R.C.P. 36.

(F) In determining good cause to modify the limitations of this subsection (b)(2), the court shall
consider the following:

(i) Whether the discovery sought is unreasonably cumulative or duplicative, or is obtainable from
some other source that is more convenient, less burdensome, or less expensive;

(i) Whether the party seeking discovery has had ample opportunity by disclosure or discovery in
the action to obtain the information sought;

(iii) Whether the burden-erexpense-of-the-proposed discover
C.R.C.P. 26(b)(1)-eutweishs-its likely-benefit-takinginto-o

y_is ou

tside the scope permitted by

2

O
QO
O

(iv) Whether because of the number of parties and their alignment with respect to the underlying
claims and defenses, the proposed discovery is reasonable.

s | )]

(3) Trial Preparation: Materials. Subject to the provisions of subsection (b)(4) of this Rule, a
party may obtain discovery of documents and tangible things otherwise discoverable under
subsection (b)(1) of this Rule and prepared in anticipation of litigation or for trial by or for
another party or by or for that other party's representative (including the party's attorney,
consultant, surety, indemnitor, insurer, or agent) only upon a showing that the party seeking
discovery has substantial need of the materials in the preparation of the case and is unable
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without undue hardship to obtain the substantial equivalent of the materials by other means. In
ordering discovery of such materials when the required showing has been made, the court shall
protect against disclosure of the mental impressions, conclusions, opinions, or legal theories of
an attorney or other representative of a party concerning the litigation.

A party may obtain without the required showing a statement concerning the action or its subject
matter previously made by that party. Upon request, a person not a party may obtain without the
required showing a statement concerning the action or its subject matter previously made by that
person. If the request is refused, the person may move for a court order. The provisions of
C.R.C.P. 37(a)(4) apply to the award of expenses incurred in relation to the motion. For purposes
of this paragraph, a statement previously made is:

(A) A written statement signed or otherwise adopted or approved by the person making it, or
(B) a stenographic, mechanical, electrical, or other recording, or a transcription thereof, which is
a substantially verbatim recital of an oral statement by the person making it and

contemporaneously recorded.

(4) Trial Preparation: Experts.

(A) A party may depose any person who has been identified as an expert disclosed pursuant to
subsection 26(a)(2)(B)(I) of this Rule whose opinions may be presented at trial. Each deposition
shall not exceed three hours. On the application of any party, the court may decrease or increase
the time permitted, after considering the proportionality criteria in subsection (b)(1) of this Rule.
Except to the extent otherwise stipulated by the parties or ordered by the court, no discovery,
including depositions, concerning either the identity or the opinion of experts shall be conducted
until after the disclosures required by subsection (a)(2) of this Rule.

(B) A party may, through interrogatories or by deposition, discover facts known or opinions held
by an expert who has been retained or specially employed by another party in anticipation of
litigation or preparation for trial and who is not expected to be called as a witness at trial only as
provided by C.R.C.P. 35(b) or upon a showing of exceptional circumstances under which it is
impracticable for the party seeking discovery to obtain facts or opinions on the same subject by
other means.

(C) Unless manifest injustice would result, (i) the court shall require that the party seeking
discovery pay the expert a reasonable fee for time spent in responding to discovery under this
subsection (b)(4); and (ii) with respect to discovery obtained pursuant to subsection (b)(4)(B) of
this Rule, the court shall require the party seeking discovery to pay the other party a fair portion
of the fees and expenses reasonably incurred by the latter party in obtaining facts and opinions
from the expert.

(D) Rule 26(b)(3) protects from disclosure and discovery drafts of any report or disclosure
required under Rule 26(a)(2). regardless of the form in which the draft is recorded. and protects
communications between the party’s attorney and any witness disclosed under Rule 26( a)(2)(B).
regardless of the form of the communications, except to the extent that the communications:
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(i) Relate to the compensation for the expert’s study, preparation, or testimony;

(i1) Identify facts or data that the party’s attorney provided and which the expert considered in
forming the opinions to be expressed; or

(ii1) Identify the assumptions that the party’s attorney provided and that the expert relied on in
forming opinions to be expressed.

(5)(A) Claims of Privilege or Protection of Trial Preparation Materials. When a party
withholds information required to be disclosed or provided in discovery by claiming that it is
privileged or subject to protection as trial preparation material, the party shall make the claim
expressly and shall describe the nature of the documents, communications, or things not
produced or disclosed in a manner that, without revealing information itself privileged or
protected, will enable other parties to assess the applicability of the privilege or protection.

(B) If information produced in disclosures or discovery is subject to a claim of privilege or of
protection as trial-preparation material the party making the claim may notify any party that
received the information of the claim and the basis for it. After being notified, a party must not
review, use or disclose the information until the claim is resolved; must take reasonable steps to
retrieve the information if the party disclosed it before being notified; and shall give notice to the
party making the claim within 14 days if it contests the claim. If the claim is not contested within
the 14-day period, or is timely contested but resolved in favor of the party claiming privilege or
protection of trial-preparation material, then the receiving party must also promptly return,
sequester, or destroy the specified information and any copies that the receiving party has. If the
claim is contested, the party making the claim shall within 14 days after receiving such notice
present the information to the court under seal for a determination of the claim, or the claim is
waived. The producing party must preserve the information until the claim is resolved, and bears
the burden of proving the basis of the claim and that the claim was not waived. All notices under
this Rrule shall be in writing.

(c) Protective Orders. Upon motion by a party or by the person from whom disclosure is due or
discovery is sought, accompanied by a certificate that the movant has in good faith conferred or
attempted to confer with other affected parties in an effort to resolve the dispute without court
action, and for good cause shown, the court may make any order which justice requires to protect
a party or person from annoyance, embarrassment, oppression, or undue burden or expense,
including one or more of the following:

(1) that the disclosure or discovery not be had;

(2) that the disclosure or discovery may be had only on specified terms and conditions, including
a designation of the time or place or the allocation of expenses;

(3) that the discovery may be had only by a method of discovery other than that selected by the
party seeking discovery;
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(4) that certain matters not be inquired into, or that the scope of the disclosure or discovery be
limited to certain matters;

(5) that discovery be conducted with no one present except persons designated by the court;
(6) that a deposition, after being sealed, be opened only by order of the court;

(7) that a trade secret or other confidential research, development, or commercial information not
be revealed or be revealed only in a designated way; and

(8) that the parties simultaneously file specified documents or information enclosed in sealed
envelopes to be opened as directed by the court.

(d) Timing and Sequence of Discovery. Except when authorized by these Rules, by order, or by
agreement of the parties, a party may not seek discovery from any source before
servicesubmission of the propesed-Case Management Order pursuant to C.R.C.P. 16(b)(18). Any
discovery conducted prior to issuance of the Case Management Order shall not exceed the
limitations established by C.R.C.P. 26(b)(2). Unless the parties stipulate or the court upon
motion, for the convenience of parties and witnesses and in the interests of justice, orders
otherwise, methods of discovery may be used in any sequence, and the fact that a party is
conducting discovery, whether by deposition or otherwise, shall not operate to delay any other
party's discovery.

(e) Supplementation of Disclosures, and Responses, and Expert Reports and Statements. A
party is under a duty to supplement its disclosures under section (a) of this Rule when the party
learns that in-seme-material-respeet-the information disclosed is incomplete or incorrect in some
material respect and if the additional or corrective information has not otherwise been made
known to the other parties during the disclosure or discovery process. A party is under a duty to
amend a prior response to an 1nterrogatory, request for production or request for admission when
the party learns that the prior response is in-some-material-respeet-incomplete or incorrect in
some material respect and if the additional or corrective information has not otherwise been
made known to the other parties during the discovery process. With respect to experts, the duty
to supplement or correct extends both to information contained in the expert's report or statement
summary-disclosed pursuant to section (ab)(2)(B) of this Rule and to information provided
through any deposition of erinterregatory-respenses-by-the expert. If a party intends to offer
expert testimony on direct examination that has not been disclosed pursuant to section (a)(2)(B)
of this Rule on the basis that the expert provided the information through a deposition, the report
or statement previously provided shall be supplemented to include a specific description of the
deposition testimony relied on. Nothing in this section requires the court to permit an expert to
testify as to opinions other than those disclosed in detail in the initial expert report or statement.
Supplementation shall be performed in a timely manner.

(®) - (g) [NO CHANGE]
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[NO CHANGE]

COMMITTEE COMMENT

48



Rule 26. General Provisions Governing Discovery; Duty of Disclosure
(a) Required Disclosures.

Unless otherwise ordered by the court or stipulated by the parties, provisions of this Rule shall
not apply to domestic relations, juvenile, mental health, probate, water law, forcible entry and
detainer, C.R.C.P. 120, or other expedited proceedings.

(1) Disclosures. Except to the extent otherwise directed by the court, a party shall, without
awaiting a discovery request, provide to other parties the following information, whether or not
supportive of the disclosing party’s claims or defenses.

Disclosures shall be served within 28 days after the case is at issue as defined in C.R.C.P.
16(b)(1). A party shall make the required disclosures based on the information then known and
reasonably available to the party and is not excused from making such disclosures because the
party has not completed investigation of the case or because the party challenges the sufficiency
of another party’s disclosure or because another party has not made the required disclosures.
Parties shall make these disclosures in good faith and may not object to the adequacy of the
disclosures until the case management conference pursuant to C.R.C.P. 16(d).

(A) The name and, if known, the address and telephone number of each individual likely to have
discoverable information relevant to the claims and defenses of any party and a brief description
of the specific information that each such individual is known or believed to possess;

(B) A listing, together with a copy of, or a description by category, of the subject matter and
location of all documents, data compilations, and tangible things in the possession, custody or
control of the party that are relevant to the claims and defenses of any party, making available for
inspection and copying such documents and other evidentiary material, not privileged or
protected from disclosure, as though a request for production of those documents had been
served pursuant to C.R.C.P. 34;

(C) A description of the categories of damages sought and a computation of any category of
economic damages claimed by the disclosing party, making available for inspection and copying
pursuant to C.R.C.P. 34 the documents or other evidentiary material relevant to the damages
sought, not privileged or protected from disclosure, as though a request for production of those
documents had been served pursuant to C.R.C.P. 34; and

(D) Any insurance agreement under which any person carrying on an insurance business may be
liable to satisfy part or all of a judgment which may be entered in the action or to indemnify or
reimburse for payments made to satisfy the judgment, making such agreement available for
inspection and copying pursuant to C.R.C.P. 34.

(2) Disclosure of Expert Testimony.

(A) In addition to the disclosures required by subsection (a)(1) of this Rule, a party shall disclose
to other parties the identity of any person who may present evidence at trial, pursuant to Rules




702, 703, or 705 of the Colorado Rules of Evidence together with an identification of the
person's fields of expertise.

(B) Except as otherwise stipulated or directed by the court:

() Retained Experts. With respect to a witness who is retained or specially employed to provide
expert testimony, or whose duties as an employee of the party regularly involve giving expert
testimony, the disclosure shall be made by a written report signed by the witness. The report
shall include: (a) a complete statement of all opinions to be expressed and the basis and reasons
therefor; (b) a list of the data or other information considered by the witness in forming the
opinions; (c) references to literature that may be used during the witness’s testimony; (d) copies
of any exhibits to be used as a summary of or support for the opinions; (e) the qualifications of
the witness, including a list of all publications authored by the witness within the preceding ten
years; (f) the fee agreement or schedule for the study, preparation and testimony; (g) an
itemization of the fees incurred and the time spent on the case, which shall be supplemented as of
the first day of trial; and (h) a listing of any other cases in which the witness has testified as an
expert at trial or by deposition within the preceding four years. The witness’s direct testimony
shall be limited to matters disclosed in detail in the report.

(1) Other Experts. With respect to a party or witness who may be called to provide expert
testimony but is not retained or specially employed within the description contained in
subsection (a)(2)(B)(I) above, the disclosure shall be made by a written report or statement
which shall include: (a) a complete description of all opinions to be expressed and the basis
and reasons therefor; (b) a list of the qualifications of the witness; and (c) copies of any exhibits
to be used as a summary of or support for the opinions. If the report has been prepared by the
witness, it shall be signed by the witness. If the witness does not prepare a written report, the
party’s lawyer or the party, if unrepresented, may prepare a statement and shall sign it. The
witness’s direct testimony shall be limited to matters disclosed in detail in the report or
statement.

(C) Unless otherwise provided in the Case Management Order, the timing of the disclosures shall
be as follows:

(I) The disclosure by a claiming party under a complaint, counterclaim, cross-claim or third-
party claim shall be made at least 126 days (18 weeks) before the trial date.

(11) The disclosure by a defending party shall be made within 28 days after service of the
claiming party's disclosure, provided, however, that if the claiming party serves its disclosure
earlier than required under subparagraph 26(a)(2)(C)(I), the defending party is not required to
serve its disclosures until 98 days (14 weeks) before the trial date.

(I1T) If the evidence is intended to contradict or rebut evidence on the same subject matter
identified by another party under subparagraph (a)(2)(C)(1I) of this Rule, such disclosure shall be
made no later than 77 days (11 weeks) before the trial date.

(3) [There is no Colorado Rule--see instead C.R.C.P. 16(c).]
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(4) Form of Disclosures; Filing. All disclosures pursuant to subparagraphs (a)(1) and (a)(2) of
this Rule shall be made in writing, in a form pursuant to C.R.C.P. 10, signed pursuant to
C.R.C.P. 26(g)(1), and served upon all other parties. Disclosures shall not be filed with the court
unless requested by the court or necessary for consideration of a particular issue.

(5) Methods to Discover Additional Matters. Parties may obtain discovery by one or more of
the following methods: depositions upon oral examination or written questions; written
interrogatories; production of documents or things or permission to enter upon land or other
property, pursuant to C.R.C.P. 34; physical and mental examinations; and requests for admission.
Discovery at a place within a country having a treaty with the United States applicable to the
discovery must be conducted by methods authorized by the treaty except that, if the court
determines that those methods are inadequate or inequitable, it may authorize other discovery
methods not prohibited by the treaty.

(b) Discovery Scope and Limits. Unless otherwise modified by order of the court in accordance
with these rules, the scope of discovery is as follows:

(1) In General. Subject to the limitations and considerations contained in subsection (b)(2) of
this Rule, parties may obtain discovery regarding any matter, not privileged, that is relevant to
the claim or defense of any party and proportional to the needs of the case, considering the
importance of the issues at stake in the action, the amount in controversy, the parties’ relative
access to relevant information, the parties’ resources, the importance of the discovery in
resolving the issues, and whether the burden or expense of the proposed discovery outweighs its
likely benefit. Information within the scope of discovery need not be admissible in evidence to
be discoverable.

(2) Limitations. Except upon order for good cause shown and subject to the proportionality
factors in subsection (b)(1) of this Rule, discovery shall be limited as follows:

(A) A party may take one deposition of each adverse party and of two other persons, exclusive of
persons expected to give expert testimony disclosed pursuant to subsection 26(a)(2). The scope
and manner of proceeding by way of deposition and the use thereof shall otherwise be governed
by C.R.C.P. Rules 26, 28, 29, 30, 31, 32 and 45.

(B) A party may serve on each adverse party 30 written interrogatories, each of which shall
consist of a single question. The scope and manner of proceeding by means of written
interrogatories and the use thereof shall otherwise be governed by C.R.C.P. Rules 26 and 33.

(C) A party may obtain a physical or mental examination (including blood group) of a party or of
a person in the custody or under the legal control of a party pursuant to C.R.C.P. 35.

(D) A party may serve each adverse party requests for production of documents or tangible
things or for entry, inspection or testing of land or property pursuant to C.R.C.P. 34, except such
requests for production shall be limited to 20 in number, each of which shall consist of a single
request.
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(E) A party may serve on each adverse party 20 requests for admission, each of which shall
consist of a single request. A party may also serve requests for admission of the genuineness of
up to 50 separate documents that the party intends to offer into evidence at trial. The scope and
manner of proceeding by means of requests for admission and the use thereof shall otherwise be
governed by C.R.C.P. 36.

(F) In determining good cause to modify the limitations of this subsection (b)(2), the court shall
consider the following:

(i) Whether the discovery sought is unreasonably cumulative or duplicative, or is obtainable from
some other source that is more convenient, less burdensome, or less expensive;

(i1) Whether the party seeking discovery has had ample opportunity by disclosure or discovery in
the action to obtain the information sought;

(iii) Whether the proposed discovery is outside the scope permitted by C.R.C.P. 26(b)(1); and

(iv) Whether because of the number of parties and their alignment with respect to the underlying
claims and defenses, the proposed discovery is reasonable.

(3) Trial Preparation: Materials. Subject to the provisions of subsection (b)(4) of this Rule, a
party may obtain discovery of documents and tangible things otherwise discoverable under
subsection (b)(1) of this Rule and prepared in anticipation of litigation or for trial by or for
another party or by or for that other party's representative (including the party's attorney,
consultant, surety, indemnitor, insurer, or agent) only upon a showing that the party seeking
discovery has substantial need of the materials in the preparation of the case and is unable
without undue hardship to obtain the substantial equivalent of the materials by other means. In
ordering discovery of such materials when the required showing has been made, the court shall
protect against disclosure of the mental impressions, conclusions, opinions, or legal theories of
an attorney or other representative of a party concerning the litigation.

A party may obtain without the required showing a statement concerning the action or its subject
matter previously made by that party. Upon request, a person not a party may obtain without the
required showing a statement concerning the action or its subject matter previously made by that
person. If the request is refused, the person may move for a court order. The provisions of
C.R.C.P. 37(a)(4) apply to the award of expenses incurred in relation to the motion. For purposes
of this paragraph, a statement previously made is:

(A) A written statement signed or otherwise adopted or approved by the person making it, or
(B) a stenographic, mechanical, electrical, or other recording, or a transcription thereof, which is
a substantially verbatim recital of an oral statement by the person making it and

contemporaneously recorded.

(4) Trial Preparation: Experts.
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(A) A party may depose any person who has been identified as an expert disclosed pursuant to
subsection 26(a)(2)(B)(I) of this Rule whose opinions may be presented at trial. Each deposition
shall not exceed three hours. On the application of any party, the court may decrease or increase
the time permitted, after considering the proportionality criteria in subsection (b)(1) of this Rule.
Except to the extent otherwise stipulated by the parties or ordered by the court, no discovery,
including depositions, concerning either the identity or the opinion of experts shall be conducted
until after the disclosures required by subsection (a)(2) of this Rule.

(B) A party may, through interrogatories or by deposition, discover facts known or opinions held
by an expert who has been retained or specially employed by another party in anticipation of
litigation or preparation for trial and who is not expected to be called as a witness at trial only as
provided by C.R.C.P. 35(b) or upon a showing of exceptional circumstances under which it is
impracticable for the party seeking discovery to obtain facts or opinions on the same subject by
other means.

(C) Unless manifest injustice would result, (i) the court shall require that the party seeking
discovery pay the expert a reasonable fee for time spent in responding to discovery under this
subsection (b)(4); and (ii) with respect to discovery obtained pursuant to subsection (b)(4)(B) of
this Rule, the court shall require the party seeking discovery to pay the other party a fair portion
of the fees and expenses reasonably incurred by the latter party in obtaining facts and opinions
from the expert.

(D) Rule 26(b)(3) protects from disclosure and discovery drafts of any report or disclosure
required under Rule 26(a)(2), regardless of the form in which the draft is recorded, and protects
communications between the party’s attorney and any witness disclosed under Rule 26(a)(2)(B),
regardless of the form of the communications, except to the extent that the communications:

(i) Relate to the compensation for the expert’s study, preparation, or testimony;

(i) Identify facts or data that the party’s attorney provided and which the expert considered in
forming the opinions to be expressed; or

(iii) Identify the assumptions that the party’s attorney provided and that the expert relied on in
forming opinions to be expressed.

(5)(A) Claims of Privilege or Protection of Trial Preparation Materials. When a party
withholds information required to be disclosed or provided in discovery by claiming that it is
privileged or subject to protection as trial preparation material, the party shall make the claim
expressly and shall describe the nature of the documents, communications, or things not
produced or disclosed in a manner that, without revealing information itself privileged or
protected, will enable other parties to assess the applicability of the privilege or protection.

(B) If information produced in disclosures or discovery is subject to a claim of privilege or of
protection as trial-preparation material the party making the claim may notify any party that
received the information of the claim and the basis for it. After being notified, a party must not
review, use or disclose the information until the claim is resolved; must take reasonable steps to
retrieve the information if the party disclosed it before being notified; and shall give notice to the
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party making the claim within 14 days if it contests the claim. If the claim is not contested within
the 14-day period, or is timely contested but resolved in favor of the party claiming privilege or
protection of trial-preparation material, then the receiving party must also promptly return,
sequester, or destroy the specified information and any copies that the receiving party has. If the
claim is contested, the party making the claim shall within 14 days after receiving such notice
present the information to the court under seal for a determination of the claim, or the claim is
waived. The producing party must preserve the information until the claim is resolved, and bears
the burden of proving the basis of the claim and that the claim was not waived. All notices under
this Rule shall be in writing,

(c) Protective Orders. Upon motion by a party or by the person from whom disclosure is due or
discovery is sought, accompanied by a certificate that the movant has in good faith conferred or
attempted to confer with other affected parties in an effort to resolve the dispute without court
action, and for good cause shown, the court may make any order which justice requires to protect
a party or person from annoyance, embarrassment, oppression, or undue burden or expense,
including one or more of the following:

(1) that the disclosure or discovery not be had,;

(2) that the disclosure or discovery may be had only on specified terms and conditions, including
a designation of the time or place or the allocation of expenses;

(3) that the discovery may be had only by a method of discovery other than that selected by the
party seeking discovery;

(4) that certain matters not be inquired into, or that the scope of the disclosure or discovery be
limited to certain matters;

(5) that discovery be conducted with no one present except persons designated by the court;
(6) that a deposition, after being sealed, be opened only by order of the court;

(7) that a trade secret or other confidential research, development, or commercial information not
be revealed or be revealed only in a designated way; and

(8) that the parties simultaneously file specified documents or information enclosed in sealed
envelopes to be opened as directed by the court.

(d) Timing and Sequence of Discovery. Except when authorized by these Rules, by order, or by
agreement of the parties, a party may not seek discovery from any source before service of the
Case Management Order pursuant to C.R.C.P. 16(b)(18). Any discovery conducted prior to
issuance of the Case Management Order shall not exceed the limitations established by C.R.C.P.
26(b)(2). Unless the parties stipulate or the court upon motion, for the convenience of parties and
witnesses and in the interests of justice, orders otherwise, methods of discovery may be used in
any sequence, and the fact that a party is conducting discovery, whether by deposition or
otherwise, shall not operate to delay any other party's discovery.
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(e) Supplementation of Disclosures, Responses, and Expert Reports and Statements. A party
is under a duty to supplement its disclosures under section (a) of this Rule when the party learns
that the information disclosed is incomplete or incorrect in some material respect and if the
additional or corrective information has not otherwise been made known to the other parties
during the disclosure or discovery process. A party is under a duty to amend a prior response to
an interrogatory, request for production or request for admission when the party learns that the
prior response is incomplete or incorrect in some material respect and if the additional or
corrective information has not otherwise been made known to the other parties during the
discovery process. With respect to experts, the duty to supplement or correct extends both to
information contained in the expert's report or statement disclosed pursuant to section (a)(2)(B)
of this Rule and to information provided through any deposition of the expert. If a party intends
to offer expert testimony on direct examination that has not been disclosed pursuant to section
(a)(2)(B) of this Rule on the basis that the expert provided the information through a deposition,
the report or statement previously provided shall be supplemented to include a specific
description of the deposition testimony relied on. Nothing in this section requires the court to
permit an expert to testify as to opinions other than those disclosed in detail in the initial expert
report or statement. Supplementation shall be performed in a timely manner.

(f - (2) [NO CHANGE]
COMMITTEE COMMENT

[NO CHANGE]
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Rule 30. Depositions Upon Oral Examination
(a) — (c) [NO CHANGE]

(d) Schedule and Duration; Motion to Terminate or Limit Examination. (1) Any objection
during a deposition shall be stated concisely and in a non-argumentative and non-suggestive
manner. An instruction not to answer may be made during a deposition only when necessary to
preserve a privilege, to enforce a limitation directed by the court, or to present a motion pursuant
to subsection (d)(3) of this Rule.

(2) (2)Unless otherwise authorized by the court or stipulated by the parties, a deposition of a
person other than a retained expert disclosed pursuant to C.R.C.P. 26(a)(2)(B)(I) whose opinions
may be offered at trial is limited to one day of sixsever hours. Upon the motion of any partyBy
erder, the court may limit the time permitted for the conduct of a deposition to less than sixseven
hours, or may allow additional time if needed for a fair examination of the deponent and
consistent with C.R.C.P. 26(b)(2), or if the deponent or another person impedes or delays the
examination, or if other circumstances warrant. If the court finds such an impediment, delay, or
other conduct that frustrates the fair examination of the deponent, it may impose upon the person
responsible therefor an appropriate sanction, including the reasonable costs and attorney fees
incurred by any parties as a result thereof.

(b) Depositions of a retained expert disclosed pursuant to C.R.C.P. 26(a)(2)(B)(1) whose
opinions may be offered at trial are governed by C.R.C.P. 26(b)(4).

(3) At any time during the taking of the deposition, on motion of any party or of the deponent
and upon a showing that the examination is being conducted in bad faith or in such manner as
unreasonably to annoy, embarrass, or oppress the deponent or party, the court in which the action
is pending or the court in the district where the deposition is being taken may order the officer
conducting the examination to cease forthwith from taking the deposition, or may limit the scope
and manner of the taking of the deposition as provided in C.R.C.P. 26(c). If the order made
terminates the examination, it may be resumed thereafter only upon the order of the court in
which the action is pending. Upon demand of the objecting party or deponent, the taking of the
deposition shall be suspended for the time necessary to make a motion for an order. The
provisions of C.R.C.P. 37(a)(4) apply to the award of expenses incurred in relation to the motion.

(e) — (g) [NO CHANGE]
COMMITTEE COMMENT

[NO CHANGE]
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Rule 30. Depositions Upon Oral Examination
(a) — (c) [NO CHANGE]

(d) Schedule and Duration; Motion to Terminate or Limit Examination. (1) Any objection
during a deposition shall be stated concisely and in a non-argumentative and non-suggestive
manner. An instruction not to answer may be made during a deposition only when necessary to
preserve a privilege, to enforce a limitation directed by the court, or to present a motion pursuant
to subsection (d)(3) of this Rule.

(2) (a)Unless otherwise authorized by the court or stipulated by the parties, a deposition of a
person other than a retained expert disclosed pursuant to C.R.C.P. 26(a)(2)(B)(I) whose opinions
may be offered at trial is limited to one day of six hours. Upon the motion of any party, the court
may limit the time permitted for the conduct of a deposition to less than six hours, or may allow
additional time if needed for a fair examination of the deponent and consistent with C.R.C.P.
26(b)(2), or if the deponent or another person impedes or delays the examination, or if other
circumstances warrant. If the court finds such an impediment, delay, or other conduct that
frustrates the fair examination of the deponent, it may impose upon the person responsible
therefor an appropriate sanction, including the reasonable costs and attorney fees incurred by any
parties as a result thereof.

(b) Depositions of a retained expert disclosed pursuant to C.R.C.P. 26(a)(2)(B)(I) whose
opinions may be offered at trial are governed by C.R.C.P. 26(b)(4).

(3) At any time during the taking of the deposition, on motion of any party or of the deponent
and upon a showing that the examination is being conducted in bad faith or in such manner as
unreasonably to annoy, embarrass, or oppress the deponent or party, the court in which the action
is pending or the court in the district where the deposition is being taken may order the officer
conducting the examination to cease forthwith from taking the deposition, or may limit the scope
and manner of the taking of the deposition as provided in C.R.C.P. 26(c). If the order made
terminates the examination, it may be resumed thereafter only upon the order of the court in
which the action is pending. Upon demand of the objecting party or deponent, the taking of the
deposition shall be suspended for the time necessary to make a motion for an order. The
provisions of C.R.C.P. 37(a)(4) apply to the award of expenses incurred in relation to the motion.

(e) — (g) [NO CHANGE]
COMMITTEE COMMENT

[NO CHANGE]
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Rule 31. Depositions Upon Written Questions

(a) Serving Questions; Notice. (1) A party may take the testimony of any person, including a
party, by deposition upon written questions without leave of court except as provided in
paragraph (2) of this section. The attendance of witnesses may be compelled by the use of
subpoena as provided in C.R.C.P. 45.

(2) A party must obtain leave of court, and the court must grant leave to the extent consistent
with C.R.C.P. 26(b)(2) Leave art-ust-be-obtained-pu Atto-C-R Rule
26(B)+if:

(A) A proposed deposition, if taken, would result in more depositions than set forth in the Case
Management Order;

(B) The person to be examined already has been deposed in the case;
(C) A party seeks to take a deposition before the time specified in C.R.C.P. 26(d); or
(D) The person to be examined is confined in prison.

(3) A party desiring to take a deposition upon written questions shall serve them upon every
other party with a notice stating: (1) the name and address of the person who is to answer them,
if known, and if the name is not known, a general description sufficient to identify the person or
the particular class or group to which the person belongs; and (2) the name or descriptive title
and address of the officer before whom the deposition is to be taken. A deposition upon written
questions may be taken of a public or private corporation, or a partnership, or association, or
governmental agency in accordance with the provision of C.R.C.P. 30(b)(6).

(4) Within 21 days after the notice and written questions are served, a party may serve cross
questions upon all other parties. Within 14 days after being served with cross questions, a party
may serve redirect questions upon all other parties. Within 7 days after being served with redirect

questions, a party may serve re-cross questions upon all other parties. The court may for cause
shown enlarge or shorten the time.

(b) — (c) [NO CHANGE]
COMMITTEE COMMENT

[NO CHANGE]
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Rule 31. Depositions Upon Written Questions

(a) Serving Questions; Notice. (1) A party may take the testimony of any person, including a
party, by deposition upon written questions without leave of court except as provided in
paragraph (2) of this section. The attendance of witnesses may be compelled by the use of
subpoena as provided in C.R.C.P. 45.

(2) A party must obtain leave of court, and the court must grant leave to the extent consistent
with C.R.C.P. 26(b)(2) if:

(A) A proposed deposition, if taken, would result in more depositions than set forth in the Case
Management Order;

(B) The person to be examined already has been deposed in the case;
(C) A party seeks to take a deposition before the time specified in C.R.C.P. 26(d); or
(D) The person to be examined is confined in prison.

(3) A party desiring to take a deposition upon written questions shall serve them upon every
other party with a notice stating: (1) the name and address of the person who is to answer them,
if known, and if the name is not known, a general description sufficient to identify the person or
the particular class or group to which the person belongs; and (2) the name or descriptive title
and address of the officer before whom the deposition is to be taken. A deposition upon written
questions may be taken of a public or private corporation, or a partnership, or association, or
governmental agency in accordance with the provision of C.R.C.P. 30(b)(6).

(4) Within 21 days after the notice and written questions are served, a party may serve cross
questions upon all other parties. Within 14 days after being served with cross questions, a party
may serve redirect questions upon all other parties. Within 7 days after being served with redirect
questions, a party may serve re-cross questions upon all other parties. The court may for cause
shown enlarge or shorten the time.

(b) — (¢) INO CHANGE]
COMMITTEE COMMENT

[NO CHANGE]
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Rule 34. Production of Documents and Things and Entry Upon Land for Inspection and
Other Purposes

(a) INO CHANGE]

(b) Procedure. The request shall set forth the items to be inspected either by individual item or
by category, and describe each item and category with reasonable particularity. The request shall
specify a reasonable time, place, and manner of making the inspection and performing the related
acts.

The party upon whom the request is served shall serve a written response within 35 days after the
service of the request. A shorter or longer time may be directed by the court or agreed to in
writing by the parties pursuant to C.R.C.P. 29. The response shall state, with respect to each item
or category, that inspection and related activities will be permitted as requested, or state with

specificity the grounds for objecting to the requestuntess-the-requestis-objeeted-toin-which
eveﬂHhe—re&seﬁs—fer—ebjee&eﬂﬁhaH—be—s%afeeé The responding party may state that it will

produce copies of information instead of permitting inspection. The production must then be
completed no later than the time for inspection stated in the request or another reasonable time
stated in the response.

An objection must state whether any responsive materials are being withheld on the basis of that
objection. If objection is made to part of an item or category, the part shall be specified. A timely
objection to a request for production stays the obligation to produce which is the subject of the
objection until the court resolves the objection. No separate motion for protective order pursuant
to C.R.C.P. 26(c) is required. The party submitting the request may move for an order pursuant
to C.R.C.P. 37(a) with respect to any objection to or other failure to respond to the request or any
part thereof, or any failure to permit inspection as requested.

A party who produces documents for inspection shall produce them as they are kept in the usual
course of business or shall organize and label them to correspond with the categories in the
request.

(c) Persons Not Parties. As provided in C.R.C.P. 45, tThis Rrule does not preclude an
independent action against a person not a party for production of documents and things and
permission to enter upon land.

COMMITTEE COMMENT

[NO CHANGE]




Rule 34. Production of Documents and Things and Entry Upon Land for Inspection and
Other Purposes

(a) [NO CHANGE]

(b) Procedure. The request shall set forth the items to be inspected either by individual item or
by category, and describe each item and category with reasonable particularity. The request shall
specify a reasonable time, place, and manner of making the inspection and performing the related
acts.

The party upon whom the request is served shall serve a written response within 35 days after the
service of the request. A shorter or longer time may be directed by the court or agreed to in
writing by the parties pursuant to C.R.C.P. 29. The response shall state, with respect to each item
or category, that inspection and related activities will be permitted as requested, or state with
specificity the grounds for objecting to the request. The responding party may state that it will
produce copies of information instead of permitting inspection. The production must then be
completed no later than the time for inspection stated in the request or another reasonable time
stated in the response.

An objection must state whether any responsive materials are being withheld on the basis of that
objection. If objection is made to part of an item or category, the part shall be specified. A timely
objection to a request for production stays the obligation to produce which is the subject of the
objection until the court resolves the objection. No separate motion for protective order pursuant
to C.R.C.P. 26(c) is required. The party submitting the request may move for an order pursuant
to C.R.C.P. 37(a) with respect to any objection to or other failure to respond to the request or any
part thereof, or any failure to permit inspection as requested.

A party who produces documents for inspection shall produce them as they are kept in the usual
course of business or shall organize and label them to correspond with the categories in the
request.

(c) Persons Not Parties. As provided in C.R.C.P. 45, this Rule does not preclude an independent
action against a person not a party for production of documents and things and permission to
enter upon land.

COMMITTEE COMMENT

[NO CHANGE]
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Rule 37. Failure to Make Disclosure or Cooperate in Discovery: Sanctions

(a) Motion for Order Compelling Disclosure or Discovery. A party, upon reasonable notice to
other parties and all persons affected thereby, may apply for an order compelling disclosure or
discovery and imposing sanctions as follows:

(1) Appropriate Court. An application for an order to a party or to a person who is not a party
shall be made to the court in which the action is pending.

(2) Motion. (A) If a party fails to make a disclosure required by C.R.C.P. 26(a), any other party
may move to compel disclosure and for appropriate sanctions. The motion shall be accompanied
by a certification that the movant in good faith has conferred or attempted to confer with the
party not making the disclosure in an effort to secure the disclosure without court action.

(B) If a deponent fails to answer a question propounded or submitted pursuant to C.R.C.P. Rules
30 or 31, or a corporation or other entity fails to make a designation pursuant to C.R.C.P. Rules
30(b)(6) or 31(a), or a party fails to answer an interrogatory submitted pursuant to C.R.C.P. 33,
or if a party, in response to a request for inspection submitted pursuant to C.R.C.P. 34, fails to
respond that inspection will be permitted as requested or fails to permit inspection as requested,
the discovering party may move for an order compelling an answer, or a designation, or an order
compelling inspection in accordance with the request. The motion shall be accompanied by a
certification that the moving party in good faith has conferred or attempted to confer with the
person or party failing to make the discovery in an effort to secure the information or material
without court action. When taking a deposition on oral examination, the proponent of the
question may complete or adjourn the examination before applying for an order.

(3) Evasive or Incomplete Disclosure, Answer, or Response. For purposes of this subsection
an evasive or incomplete disclosure, answer, or response shall be deemed a failure to disclose,
answer, or respond.

(4) Expenses and Sanctions. (A) If a motion is granted or if the disclosure or requested
discovery is provided after the motion was filed, the court may, after affording an opportunity to
be heard if requested, require the party or deponent whose conduct necessitated the motion or the
party or attorney advising such conduct or both of them to pay to the moving party the
reasonable expenses incurred in making the motion, including attorney fees, unless the court
finds that the motion was filed without the movant's first making a good faith effort to obtain the
disclosure or discovery without court action, or that the opposing party's nondisclosure, response,
or objection was substantially justified or that other circumstances make an award of expenses

manifestly unjust.

(B) If a motion is denied, the court may make such protective order as it could have made on a
motion filed pursuant to C.R.C.P. 26(c) and may, after affording an opportunity to be heard if
requested, require the moving party or the attorney filing the motion or both of them to pay to the
party or deponent who opposed the motion the reasonable expenses incurred in opposing the




motion, including attorney's fees, unless the court finds that the making of the motion was
| substantially justified or that other circumstances make an award of expenses manifestly unjust.

(C) If the motion is granted in part and denied in part, the court may make such protective order
as it could have made on a motion filed pursuant to C.R.C.P. 26(c) and may, after affording an
opportunity to be heard, apportion the reasonable expenses incurred in relation to the motion
among the parties and persons in a just manner.

(b) Failure to Comply with Order.

(1) Non-Party Deponents-Sanctions by Court. If a deponent fails to be sworn or to answer a
question after being directed to do so by the court in which the action is pending or from which
the subpoena is issued, the failure may be considered a contempt of court.

(2) Party Deponents-Sanctions by Court. If a party or an officer, director, or managing agent
of a party, or a person designated under Rule 30(b)(6) or 31(a) to testify on behalf of a party fails
to obey an order to provide or permit discovery, including an order made under section (a) of this
Rule or Rule 35, the court in which the action is pending may make such orders in regard to the
failure as are just, and among others the following:

COMMITTEE COMMENT
[NO CHANGE]

(A) An order that the matters regarding which the order was made or any other designated facts
shall be taken to be established for the purposes of the action in accordance with the claim of the
party obtaining the order;

(B) An order refusing to allow the disobedient party to support or oppose designated claims or
| defenses, or prohibiting that partyhis from introducing designated matters in evidence;

(C) An order striking out pleadings or parts thereof, or staying further proceedings until the order
is obeyed, or dismissing the action or proceeding or any part thereof, or rendering a judgment by
default against the disobedient party;

(D) In lieu of any of the foregoing orders or in addition thereto, an order treating as a contempt
of court the failure to obey any orders except an order to submit to a physical or mental
examination;

| (E) Where a party has failed to comply with an order under Rule 35(a) requiring the partyhims to
produce another for examination, such orders as are listed in subparagraphs (A), (B), and (C) of
this subsection (2), unless the party failing to comply shows that he is unable to produce such
person for examination.

In lieu of any of the foregoing orders or in addition thereto, the court shall require the party
| failing to obey the order, or the attorney advising the partyhiss, or both, to pay the reasonable
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expenses, including attorney's fees, caused by the failure, unless the court finds that the failure
was substantially justified or that other circumstances make an award of expenses unjust.

(c) Failure to Disclose; False or Misleading Disclosure; Refusal to Admit. (1) A party that
without substantial justification fails to disclose information required by C.R.C.P. Rules 26(a) or
26(e) shall not;-unless-sueh-failure-is-harmless; be permitted to present any evidence not so
disclosed at trial or on a motion made pursuant to C.R.C.P. 56, unless such failure has not caused

and w1ll not cause suzmﬁcant harm or such Dreclusmn is dlsproportlonate to that harm In

after holding a hearing if requested, may impose any other sanction proportionate to the harm,
including any of the sanctions authorized in subsections (b)(2)(A), (b)(2)(B) and (b)(2)(C) of this
Rule, and the payment of reasonable expenses including attorney fees caused by the failure.

(2) If a party fails to admit the genuineness of any document or the truth of any matter as
requested pursuant to C.R.C.P. 36, and if the party requesting the admissions thereafter proves
the genuineness of the document or the truth of the matter, the requesting party may apply to the
court for an order requiring the other party to pay the reasonable expenses incurred in making
that proof, including reasonable attorney fees. The court shall make the order unless it finds that
(A) the request was held objectionable pursuant to C.R.C.P. 36(a), or

(B) the admission sought was of no substantial importance, or

(C) the party failing to admit had reasonable ground to believe that the party might prevail on the
matter, or

(D) there was other good reason for the failure to admit.
(d) [NO CHANGE]
COMMITTEE COMMENT

[NO CHANGE]
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Rule 37. Failure to Make Disclosure or Cooperate in Discovery: Sanctions

(a) Motion for Order Compelling Disclosure or Discovery. A party, upon reasonable notice to
other parties and all persons affected thereby, may apply for an order compelling disclosure or
discovery and imposing sanctions as follows:

(1) Appropriate Court. An application for an order to a party or to a person who is not a party
shall be made to the court in which the action is pending.

(2) Motion. (A) If a party fails to make a disclosure required by C.R.C.P. 26(a), any other party
may move to compel disclosure and for appropriate sanctions. The motion shall be accompanied
by a certification that the movant in good faith has conferred or attempted to confer with the
party not making the disclosure in an effort to secure the disclosure without court action.

(B) If a deponent fails to answer a question propounded or submitted pursuant to C.R.C.P. Rules
30 or 31, or a corporation or other entity fails to make a designation pursuant to C.R.C.P. Rules
30(b)(6) or 31(a), or a party fails to answer an interrogatory submitted pursuant to C.R.C.P. 33,
or if a party, in response to a request for inspection submitted pursuant to C.R.C.P. 34, fails to
respond that inspection will be permitted as requested or fails to permit inspection as requested,
the discovering party may move for an order compelling an answer, or a designation, or an order
compelling inspection in accordance with the request. The motion shall be accompanied by a
certification that the moving party in good faith has conferred or attempted to confer with the
person or party failing to make the discovery in an effort to secure the information or material
without court action. When taking a deposition on oral examination, the proponent of the
question may complete or adjourn the examination before applying for an order.

(3) Evasive or Incomplete Disclosure, Answer, or Response. For purposes of this subsection
an evasive or incomplete disclosure, answer, or response shall be deemed a failure to disclose,
answer, or respond.

(4) Expenses and Sanctions. (A) If a motion is granted or if the disclosure or requested
discovery is provided after the motion was filed, the court may, after affording an opportunity to
be heard if requested, require the party or deponent whose conduct necessitated the motion or the
party or attorney advising such conduct or both of them to pay to the moving party the
reasonable expenses incurred in making the motion, including attorney fees, unless the court
finds that the motion was filed without the movant's first making a good faith effort to obtain the
disclosure or discovery without court action, or that the opposing party's nondisclosure, response,
or objection was substantially justified or that other circumstances make an award of expenses
manifestly unjust.

(B) If a motion is denied, the court may make such protective order as it could have made on a
motion filed pursuant to C.R.C.P. 26(c) and may, after affording an opportunity to be heard if
requested, require the moving party or the attorney filing the motion or both of them to pay to the
party or deponent who opposed the motion the reasonable expenses incurred in opposing the
motion, including attorney's fees, unless the court finds that the making of the motion was
substantially justified or that other circumstances make an award of expenses manifestly unjust.
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(C) If the motion is granted in part and denied in part, the court may make such protective order
as it could have made on a motion filed pursuant to C.R.C.P. 26(c) and may, after affording an
opportunity to be heard, apportion the reasonable expenses incurred in relation to the motion
among the parties and persons in a just manner.

(b) Failure to Comply with Order.

(1) Non-Party Deponents-Sanctions by Court. If a deponent fails to be sworn or to answer a
question after being directed to do so by the court in which the action is pending or from which
the subpoena is issued, the failure may be considered a contempt of court.

(2) Party Deponents-Sanctions by Court. If a party or an officer, director, or managing agent
of a party, or a person designated under Rule 30(b)(6) or 31(a) to testify on behalf of a party fails
to obey an order to provide or permit discovery, including an order made under section (a) of this
Rule or Rule 35, the court in which the action is pending may make such orders in regard to the
failure as are just, and among others the following:

COMMITTEE COMMENT
[NO CHANGE]

(A) An order that the matters regarding which the order was made or any other designated facts
shall be taken to be established for the purposes of the action in accordance with the claim of the
party obtaining the order;

(B) An order refusing to allow the disobedient party to support or oppose designated claims or
defenses, or prohibiting that party from introducing designated matters in evidence;

(C) An order striking out pleadings or parts thereof, or staying further proceedings until the order
is obeyed, or dismissing the action or proceeding or any part thereof, or rendering a judgment by
default against the disobedient party;

(D) In lieu of any of the foregoing orders or in addition thereto, an order treating as a contempt
of court the failure to obey any orders except an order to submit to a physical or mental
examination;

(E) Where a party has failed to comply with an order under Rule 35(a) requiring the party to
produce another for examination, such orders as are listed in subparagraphs (A), (B), and (C) of
this subsection (2), unless the party failing to comply shows that he is unable to produce such
person for examination.

In lieu of any of the foregoing orders or in addition thereto, the court shall require the party
failing to obey the order, or the attorney advising the party, or both, to pay the reasonable
expenses, including attorney's fees, caused by the failure, unless the court finds that the failure
was substantially justified or that other circumstances make an award of expenses unjust.




(c) Failure to Disclose; False or Misleading Disclosure; Refusal to Admit. (1) A party that
without substantial justification fails to disclose information required by C.R.C.P. 26(a) or 26(¢)
shall not be permitted to present any evidence not so disclosed at trial or on a motion made
pursuant to C.R.C.P. 56, unless such failure has not caused and will not cause significant harm,
or such preclusion is disproportionate to that harm. The court, after holding a hearing if
requested, may impose any other sanction proportionate to the harm, including any of the
sanctions authorized in subsections (b)(2)(A), (b)(2)(B) and (b)(2)(C) of this Rule, and the
payment of reasonable expenses including attorney fees caused by the failure.

(2) If a party fails to admit the genuineness of any document or the truth of any matter as
requested pursuant to C.R.C.P. 36, and if the party requesting the admissions thereafter proves
the genuineness of the document or the truth of the matter, the requesting party may apply to the
court for an order requiring the other party to pay the reasonable expenses incurred in making
that proof, including reasonable attorney fees. The court shall make the order unless it finds that
(A) the request was held objectionable pursuant to C.R.C.P. 36(a), or

(B) the admission sought was of no substantial importance, or

(C) the party failing to admit had reasonable ground to believe that the party might prevail on the
matter, or

(D) there was other good reason for the failure to admit.
(d) [NO CHANGE]
COMMITTEE COMMENT

[NO CHANGE]
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Rule 54. Judgments; Costs

(a) — (c) [NO CHANGE]

(d) Costs. Except when express provision therefor is made either in a statute of this state or in
these rules, reasonable costs shall be allowed as of course to the prevailing party considering any
relevant factors which may include the needs and complexity of the case, the amount in
controversy. and the importance of incurring the costs in the litigation -anless-the-eourt-otherwise
direets:but costs against the state of Colorado, its officers or agencies, shall be imposed only to
the extent permitted by law. Unless the trial court makes specific findings that the interests of
iustice require otherwise, costs for experts shall be limited to reasonable compensation fixed by
the court for the value of time spent testifying at trial, and for testifying in depositions admitted
in evidence in lieu of testifying at trial.

(¢) — (h) [NO CHANGE]
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Rule 54. Judgments; Costs
(a) — (c¢) [NO CHANGE]

(d) Costs. Except when express provision therefor is made either in a statute of this state or in
these rules, reasonable costs shall be allowed as of course to the prevailing party considering any
relevant factors which may include the needs and complexity of the case, the amount in
controversy, and the importance of incurring the costs in the litigation but costs against the state
of Colorado, its officers or agencies, shall be imposed only to the extent permitted by law.
Unless the trial court makes specific findings that the interests of justice require otherwise, costs
for experts shall be limited to reasonable compensation fixed by the court for the value of time
spent testifying at trial, and for testifying in depositions admitted in evidence in lieu of testifying
at trial.

(e) — (h) [NO CHANGE]
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Rule 121. Local Rules — Statewide Practice Standards
Section 1-1 through 1-21 [NO CHANGE]
Section 1-22
COSTS AND ATTORNEY FEES

1. COSTS. A party claiming costs shall file a Bill of Costs within 21 days of the entry of order
or judgment, or within such greater time as the court may allow. The Bill of Costs shall itemize
and total costs being claimed. Taxing and determination of costs shall be in accordance with
C.R.C.P. 54(d) and Practice Standard § 1-15._ Any party which may be affected by the Bill of
Costs may request a hearing within the time permitted to file a reply. Any request shall identify
those issues which the party believes should be addressed at the hearing. When required to do so
by law, the court shall grant a party’s timely request for a hearing. In other cases where a party
has made a timely request for a hearing, the court shall hold a hearing if it determines in its
discretion that a hearing would materially assist the court in ruling on the motion.

2. [NO CHANGE]

COMMITTEE COMMENT

[NO CHANGE]

Section 1-23 through 1-26 [NO CHANGE]




Rule 121. Local Rules — Statewide Practice Standards
Section 1-1 through 1-21 [NO CHANGE]
Section 1-22
COSTS AND ATTORNEY FEES
1. COSTS. A party claiming costs shall file a Bill of Costs within 21 days of the entry of order
or judgment, or within such greater time as the court may allow. The Bill of Costs shall itemize
and total costs being claimed. Taxing and determination of costs shall be in accordance with
C.R.C.P. 54(d) and Practice Standard § 1-15. Any party which may be affected by the Bill of
Costs may request a hearing within the time permitted to file a reply. Any request shall identify
those issues which the party believes should be addressed at the hearing. When required to do so
by law, the court shall grant a party’s timely request for a hearing. In other cases where a party

has made a timely request for a hearing, the court shall hold a hearing if it determines in its
discretion that a hearing would materially assist the court in ruling on the motion.

2. [NO CHANGE]
COMMITTEE COMMENT

[NO CHANGE]

Section 1-23 through 1-26 [NO CHANGE]
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District Court County, Colorado
Court Address:

Plaintiff(s): ;
V.
Defendant(s): )

A COURT USE ONLY A

Responsible attorney or if no responsible attorney pursuant to | Case Number:
C.R.C.P. 16(b)(2), Plaintiff's name and address:

Phone Number: E-mail: Division Courtroom
FAX Number: Atty. Reg. #:

PROPOSED CASE MANAGEMENT ORDER

Pursuant to C.R.C.P. 16(b), the parties should discuss each item below. If they agree, the agreement should be
stated. If they cannot agree, each party should state its position briefly. If an item does not apply, it should be
identified as not applicable.

This form shall be submitted to the court in editable format. When approved by the court, it shall constitute the
Case Management Order for this case unless modified by the court upon a showing of good cause.

This form must be filed with the court no later than 42 days after the case is at issue and at least 7 days before
the date of the Case Management Conference.

The Case Management Conference is set for , 20 at_ .m.

1. The “at issue date” is

2. Responsible Attorney’s name, address, phone number and email address:

3. The lead counsel for each party,
and any party not represented by counsel,
met and conferred in person or by telephone concerning this Proposed Order and each of the |ssues listed in Rule
16(b)(3)(A) through (E) on _ 200 Ha

4. Brief description of the case and identification of the issues to be tried (not more than one page, double-
spaced, for each side):

5. The following motions have been filed and are unresolved:

6. Brief assessment of each party’s position on the application of the proportionality factors, including those listed
in C.R.C.P. 26(b)(1):

Page 1 of 4
JDF 622 1/15 PROPOSED CASE MANAGEMENT ORDER
©2014 Colorado Judicial Department for use in the Courts of Colorado

72




7. The lead counsel for each party,
and any party not represented by counsel,
met and conferred concerning possible settlement. The prospects for settlement are:

8. Deadlines for:

a. Amending or supplementing pleadings: (Not more than 105 days (15 weeks) from at issue date.)

b. Joinder of additional parties: (Not more than 105 days (15) weeks from at issue date.)

c. ldentifying non-parties at fault:

9. Dates of initial disclosures:
Obijections, if any, about their adequacy:

10. If full disclosure of information under C.R.C.P. 26(a)(1)(C) was not made because of a party’s inability to
provide it, provide a brief statement of reasons for that party’s inability and the expected timing of full disclosures
, and completion of discovery on damages:

11. Proposed limitations on and modifications to the scope and types of discovery, consistent with the
proportionality factors in C.R.C.P. 26(b)(1):

Number of depositions per party (C.R.C.P. 26(b)(2)(A) limit 1 of adverse party + 2 others + experts per C.R.C.P.
26(b)(4)(A)):

Number of interrogatories per party (C.R.C.P. 26(b)(2)(B) limit of 30):

Number of requests for production of documents per party (C.R.C.P. 26(b)(2)(D) limit of 20):

Number of requests for admission per party (C.R.C.P. 26(b)(2)(E) limit of 20):

Any physical or mental examination per C.R.C.P. 35:

Any limitations on awardable costs:

State the justifications for any modifications in the foregoing C.R.C.P. 26(b)(2) limitations:

12. Number of experts, subjects for anticipated expert testimony, and whether experts will be under C.R.C.P.
26(a)(2)(B)(l) or (B)(lI):
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If more than one expert in any subject per side is anticipated, state the reasons why such expert is appropriate
consistent with proportionality factors in C.R.C.P. 26(b)(1) and any differences among the positions of multiple
parties on the same side:

13. Proposed deadlines for expert witness disclosure if other than those in C.R.C.P. 26(a)(2):

a. production of expert reports:

i. Plaintiff/claimant:

ii. Defendant/opposing party:

b. production of rebuttal expert reports:

c. production of expert witness files:

State the reasons for any different dates from those in C.R.C.P. 26(a)(2)(C):

14. Oral Discovery Motions. The court (does)(does not) require discovery motions to be presented orally, without
written motions or briefs.

15. Electronically Stored Information. The parties (do)(do not) anticipate needing to discover a significant amount
of electronically stored information. The following is a brief report concerning their agreements or positions on
search terms to be used, if any, and relating to the production, continued preservation, and restoration of
electronically stored information, including the form in which it is to be produced and an estimate of the attendant
costs.

16. Parties’ best estimate as to when discovery can be completed:

Parties’ best estimate of the length of the trial:

Trial will commence on (or will be set by the court later):

17. Other appropriate matters for consideration:

DATED this day of , 20
Signature Signature
Attorney for Plaintiff Attorney for Defendant

Page 3 of 4
JDF 622 1/15 PROPOSED CASE MANAGEMENT ORDER
©2014 Colorado Judicial Department for use in the Courts of Colorado

74




CASE MANAGEMENT ORDER

IT IS HEREBY ORDERED that the foregoing, including any modifications made by the court, is and shall be the
Case Management Order in this case.

Dated this ___ day of , 20

BY THE COURT:

District Court Judge
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CRCP 16. Case Management and Trial Management

COMMITTEE COMMENT

History and Philosophy

Effective differential case management has been a long-term goal of the Bench, Bar, and Public.
Adoption by the Colorado Supreme Court of C.R.C.P. 121 and its practice standards in 1983;
revised C.R.C.P. 16 in 1988 to require earlier disclosure of matters necessary for trial; and the
Colorado Standards for Case Management--Trial Courts in 1989 were a continuing and evolving
effort to achieve an orderly, fair and less expensive means of dispute resolution. Those rules and
standards were an improvement over prior practice where there was no prescribed means of case
management, but problems still remained. There were problems of discovery abuse, late or
inadequate disclosure, lack of professionalism, slow case disposition, outrageous expense and
failure to achieve an early settlement of those cases that ultimately settled.

In the past several years, a recognition by the organized Bar of increasing unprofessional conduct
by some attorneys led to further study of problems in our civil justice system and new
approaches to resolve them. New Federal Rules of Civil Procedure were developed to require
extensive early disclosure and to limit discovery. The Colorado Bar Association's
Professionalism Committee made recommendations concerning improvements of Colorado's
case management and discovery rules.

After substantial input through surveys, seminars and Bench/Bar committees, the Colorado
Supreme Court appointed a special Ad Hoc Committee to study and make recommendations
concerning Colorado's Civil Rules pertaining to case management, disclosure/discovery and
motions practice. Reforms of Rules 16, 26, 29, 30, 31, 32, 33, 34,36,37,51,121 § 1-11,121 §
1-12, 121 § 1-15, and 121 § 1-19 were developed by this Committee.

The heart of the reform is a totally rewritten Rule 16 which sets forth a new system of case
management. Revisions to Rules 26, 29, 30, 31, 32, 33, 34, 36, and 37 are patterned after
December 1, 1993, revisions to Federal Rules of the same number, but are not in all respects
identical. Colorado Rules 16, 26, 29, 30, 31, 32, 33, 34, 36, and 37 were developed to interrelate
with each other to provide a differential case management/early disclosure/limited discovery
system designed to resolve difficulties experienced with prior approaches. Changes to C.R.C.P.
121 §§ 1-11, 1-12, 1-15, and 1-19 are designed to interrelate with the case
management/disclosure/discovery reform to improve motions practice. In developing these rules,
the Committee paid particular attention to the 1993 revisions of the Federal Rules of Civil
Procedure and the work of the Colorado Bar Association regarding professionalism.
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Operation

New Rule 16 and revisions of Rules 26, 29, 30, 31, 32, 33, 34, 36, 37, 51, and 121 §§ 1-11, 1-12,
1-15, and 1-19 are designed to accomplish early purposeful and reasonably economical
management of cases by the parties with Court supervision. The system is based on
communication, including required early disclosure of persons with knowledge and documents
relevant to the case, which disclosure should lead in many cases to early evaluation and
settlement efforts, and/or preparation of a workable Case Management Order. Lead attorneys for
each party are to communicate with each other in the spirit of cooperation in the preparation of
both the Case and Trial Management Orders. Court Case Management Conferences are available
where necessary for any reasonable purpose. The Rules require a team effort with Court
leadership to insure that only appropriate discovery is conducted and to carefully plan for and
conduct an efficient and expeditious trial.

Rules 16 and 26 should work well in most cases filed in Colorado District Courts. However,
where a case is complex or requires special treatment, the Rules provide flexibility so that the
parties and Court can alter the procedure. The importance of economy is encouraged and
fostered in a number of ways, including authorized use of the telephone to conduct in-person
attorney and Court conferences.

The Committee acknowledges the greater length of the Rules comprising this reformed system.
However, these Rules have been developed to describe and to eliminate “hide-the-ball” and
“hardball” tactics under previous Disclosure Certificate and Discovery Rules. It is expected that
trial judges will assertively lead the management of cases to ensure that justice is served. In the
view of the Committee, abuses of the Rules to run up fees, feed egos, bludgeon opponents into
submission, force unfair settlements, build cases for sanctions, or belittle others should not be
tolerated.

These Rules have been drafted to emphasize and foster professionalism and to de-emphasize
sanctions for non-compliance. Adequate enforcement provisions remain. It is expected that
attorneys will strive diligently to represent their clients' best interests, but at the same time
conduct themselves as officers of the Court in the spirit of the recently adopted Rules of
Professional Conduct.

(a)

The purpose and scope of Rule 16 are as set forth in subsection (a). Unless otherwise ordered by
the Court or stipulated by the parties, Rule 16 does not mandatorily apply to domestic relations,
juvenile, mental health, probate, water law, forcible entry and detainer, Rule 120, or other
expedited proceedings. Provisions of the Rule could be used, however, and Courts involved in
those proceedings should consider their possible applicability to particular cases.

(b)

The “Case Management Order” is the central coordinating feature of the Rule 16 case
management system. It comes at a relatively early but realistic time in the case. The Case
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Management Order governs the trial setting; contains or coordinates disclosure; limits discovery
and establishes a discovery schedule; establishes the deadline for joinder of additional parties
and amendment of pleadings; coordinates handling of pretrial motions; requires a statement
concerning settlement; and allows opportunity for inclusion of other provisions necessary to the
case.

Lead counsel for each of the parties are required to confer about the nature and bases of their
claims and defenses, discuss the matters to be disclosed and explore the possibilities of a prompt
settlement or other resolution of the case. As part of the conferring process, lead counsel for each
of the parties are required to cooperate in the development of the Case Management Order,
which is then submitted to the Court for approval. If there is disagreement about any aspect of
the proposed Case Management Order, or if some aspect of the case requires special treatment,
the parties are entitled to an expeditious Case Management Conference. If any party is appearing
pro se an automatic mandatory Case Management Conference is triggered.

A time line is specified in C.R.C.P. 16(b) for the C.R.C.P. 26(a)(1) disclosures, conferring of
counsel and submission of the proposed Case Management Order. The time line in section (b) is
triggered by the “at issue” date, which is defined at the beginning of C.R.C.P. 16(b).

Disclosure requirements of C.R.C.P. 26, including the duty to timely supplement and correct
disclosures, together with sanction provisions of C.R.C.P. 37 for failure to make disclosure, are
incorporated by reference. Because of mandatory disclosure, there should be substantially less
need for discovery. Presumptive limitations on discovery are specified in C.R.C.P. 26(b)(2). The
limitations contained in C.R.C.P. 26 and Discovery Rules 29, 30, 31, 32, 33, 34, and 36 are
incorporated by reference and provision is made for discovery above presumptive limitations if,
upon good cause shown (as defined in C.R.C.P. 26(b)(2)), the particular case warrants it. The
system established by C.R.C.P. 16(b)(1)}(IV) requires the parties to set forth and obtain Court
approval of a schedule of discovery for the case, which includes the timing and number of
particular forms of discovery requests. The system established by C.R.C.P. 16(b)(1)(IV) also
requires lead counsel for each of the parties to set forth the basis of and necessity for all such
discovery and certify that they have advised their clients of the expenses and fees involved with
each such item of discovery. The purpose of such discovery schedule and expense estimate is to
bring about an advanced realization on the part of the attorneys and clients of the expense and
effort involved in the schedule so that decisions can be made concerning propriety, feasibility,
and possible alternatives (such as settlement or other means of obtaining the information). More
stringent standards concerning the necessity of discovery contained in C.R.C.P. 26(b)(2) are
incorporated into C.R.C.P. 16(b)(1)(IV). A Court should not simply “rubber-stamp” a proposed
discovery schedule even if agreed upon by counsel.

A Court Case Management Conference will not be necessary in every case. It is anticipated that
many cases will not require a Court Case Management Conference, but such conference is
available should the parties or the Court find it necessary. Regardless of whether there is a Court
Case Management Conference, there will always be the Case Management Order which, along
with the later Trial Management Order, should effectively govern the course of the litigation
through the trial.
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The Trial Management Order is jointly developed by the parties and filed with the Court as a
proposal no later than thirty days prior to the date scheduled for the trial (or at such other time as
the Court directs). The Trial Management Order contains matters for trial (see specific
enumeration of elements to be contained in the Trial Management Order). It should be noted that
the Trial Management Order references the Case Management Order and, particularly with
witnesses, exhibits, and experts, contemplates prior identification and disclosure concerning
them. Except with permission of the Court based on a showing that the witness, exhibit, or expert
could not have, with reasonable diligence, been anticipated, a witness, exhibit, or expert cannot
be revealed for the first time in the Trial Management Order.

As with the Case Management Order, Trial Management Order provisions of the Rule are
designed to be flexible so as to fit the particular case. If the parties cannot agree on any aspect of
the proposed Trial Management Order, a Court Trial Management Conference is triggered. The
Court Trial Management Conference is mandatory if any party is appearing in the trial pro se.

As with the Case Management Order procedure, many cases will not require a Court Trial
Management Conference, but such a conference is available upon request and encouraged if
there is any problem with the case that is not resolved and managed by the Trial Management
Order.

The Trial Management Order process will force the attorneys to make decisions on which claims
or defenses should be dropped and identify legal issues that are truly contested. Both of those
requirements should reduce the expenses associated with trial. In addition, the requirement that
any party seeking damages define and itemize those damages in detail should facilitate
preparation and trial of the case.

Subsection (c)(IV), pertaining to designation of “order of proof,” is a new feature not contained
in Federal or State Rules. To facilitate scheduling and save expense, the parties are required to
specifically identify those witnesses they anticipate calling in the order to be called, indicating
the anticipated length of their testimony, including cross-examination.

(d)

Provision is made in the C.R.C.P. 16 case management system for an orderly advanced exchange
and filing of jury instructions and verdict forms. Many trial courts presently require exchange
and submission of a set of agreed instructions during the trial. C.R.C.P. 16(d) now requires such
exchange, conferring, and filing no later than three (3) days prior to the date scheduled for the
commencement of the trial (or such other time as the Court otherwise directs)
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FRCP 16. Pretrial Conferences; Scheduling; Management
ADVISORY COMMITTEE NOTES

1937 Adoption

1. Similar rules of pre-trial procedure are now in force in Boston, Cleveland, Detroit, and Los
Angeles, and a rule substantially like this one has been proposed for the urban centers of New
York state. For a discussion of the successful operation of pre-trial procedure in relieving the
congested condition of trial calendars of the courts in such cities and for the proposed New York
plan, see A Proposal for Minimizing Calendar Delay in Jury Cases (Dec. 1936--published by the
New York Law Society); Pre-Trial Procedure and Administration, Third Annual Report of the
Judicial Council of the State of New York (1937), pages 207-243; Report of the Commission on
the Administration of Justice in New York State (1934), pp. (288) to (290). See also Pre-Trial
Procedure in the Wayne Circuit Court, Detroit, Michigan, Sixth Annual Report of the Judicial
Council of Michigan (1936), pp. 63 to 75; and Sunderland, The Theory and Practice of Pre-trial
Procedure (Dec. 1937) 36 Mich.L.Rev. 215-226, 21 J.Am.Jud.Soc. 125. Compare the English
procedure known as the “summons for directions”, English Rules Under the Judicature Act (The
Annual Practice, 1937) O. 38a; and a similar procedure in New Jersey, N.J.S.A. 2:27-135, 2:27-
136, 2:27-160; N.J. Supreme Court Rules, 2 N.J.Misc.Rep. (1924) 1230, Rules 94, 92, 93, 95
(the last three as amended 1933, 11 N.J.Misc.Rep. (1933) 955).

2. Compare the similar procedure under Rule 56(d) (Summary Judgment--Case Not Fully
Adjudicated on Motion). Rule 12(g) (Consolidation of Motions), by requiring to some extent the
consolidation of motions dealing with matters preliminary to trial, is a step in the same direction.
In connection with clause (5) of this rule, see Rules 53(b) (Masters; Reference) and 53(e)(3)
(Master’s Report; In Jury Actions).

1983 Amendment

Introduction

Rule 16 has not been amended since the Federal Rules were promulgated in 1938. In many
respects, the rule has been a success. For example, there is evidence that pretrial conferences
may improve the quality of justice rendered in the federal courts by sharpening the preparation
and presentation of cases, tending to eliminate trial surprise, and improving, as well as
facilitating, the settlement process. See 6 Wright & Miller, Federal Practice and Procedure: Civil
§ 1522 (1971). However, in other respects particularly with regard to case management, the rule
has not always been as helpful as it might have been. Thus there has been a widespread feeling
that amendment is necessary to encourage pretrial management that meets the needs of modern
litigation. See Report of the National Commission for the Review of Antitrust Laws and
Procedures (1979).
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Major criticism of Rule 16 has centered on the fact that its application can result in over-
regulation of some cases and under-regulation of others. In simple, run-of-the-mill cases,
attorneys have found pretrial requirements burdensome. It is claimed that over-administration
leads to a series of mini-trials that result in a waste of an attorney’s time and needless expense to
a client. Pollack, Pretrial Procedures More Effectively Handled, 65 F.R.D. 475 (1974). This is
especially likely to be true when pretrial proceedings occur long before trial. At the other end of
the spectrum, the discretionary character of Rule 16 and its orientation toward a single
conference late in the pretrial process has led to under-administration of complex or protracted
cases. Without judicial guidance beginning shortly after institution, these cases often become
mired in discovery.

Four sources of criticism of pretrial have been identified. First, conferences often are seen as a
mere exchange of legalistic contentions without any real analysis of the particular case. Second,
the result frequently is nothing but a formal agreement on minutiae. Third, the conferences are
seen as unnecessary and time-consuming in cases that will be settled before trial. Fourth, the
meetings can be ceremonial and ritualistic, having little effect on the trial and being of minimal
value, particularly when the attorneys attending the sessions are not the ones who will try the
case or lack authority to enter into binding stipulations. See generally McCargo v. Hedrick, 545
F.2d 393 (4th Cir.1976); Pollack, Pretrial Procedures More Effectively Handled, 65 F.R.D. 475
(1974); Rosenberg, The Pretrial Conference and Effective Justice 45 (1964).

There also have been difficulties with the pretrial orders that issue following Rule 16
conferences. When an order is entered far in advance of trial, some issues may not be properly
formulated. Counsel naturally are cautious and often try to preserve as many options as possible.
If the judge who tries the case did not conduct the conference, he could find it difficult to
determine exactly what was agreed to at the conference. But any insistence on a detailed order
may be too burdensome, depending on the nature or posture of the case.

Given the significant changes in federal civil litigation since 1938 that are not reflected in Rule
16, it has been extensively rewritten and expanded to meet the challenges of modern litigation.
Empirical studies reveal that when a trial judge intervenes personally at an early stage to assume
judicial control over a case and to schedule dates for completion by the parties of the principal
pretrial steps, the case is disposed of by settlement or trial more efficiently and with less cost and
delay than when the parties are left to their own devices. Flanders, Case Management and Court
Management in United States District Courts 17, Federal Judicial Center (1977). Thus, the rule
mandates a pretrial scheduling order. However, although scheduling and pretrial conferences are
encouraged in appropriate cases, they are not mandated.

Discussion

Subdivision (a); Pretrial Conferences; Objectives. The amended rule makes scheduling and case
management an express goal of pretrial procedure. This is done in Rule 16(a) by shifting the
emphasis away from a conference focused solely on the trial and toward a process of judicial
management that embraces the entire pretrial phase, especially motions and discovery. In
addition, the amendment explicitly recognizes some of the objectives of pretrial conferences and
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the powers that many courts already have assumed. Rule 16 thus will be a more accurate
reflection of actual practice.

Subdivision (b); Scheduling and Planning, The most significant change in Rule 16 is the
mandatory scheduling order described in Rule 16(b), which is based in part on Wisconsin Civil
Procedure Rule 802.10. The idea of scheduling orders is not new. It has been used by many
federal courts. Seg, e.g., Southern District of Indiana, Local Rule 19.

Although a mandatory scheduling order encourages the court to become involved in case
management early in the litigation, it represents a degree of judicial involvement that is not
warranted in many cases. Thus, subdivision (b) permits each district court to promulgate a local
rule under Rule 83 exempting certain categories of cases in which the burdens of scheduling
orders exceed the administrative efficiencies that would be gained. See Eastern District of
Virginia, Local Rule 12(1). Logical candidates for this treatment include social security disability
matters, habeas corpus petitions, forfeitures, and reviews of certain administrative actions.

A scheduling conference may be requested either by the judge, a magistrate when authorized by
district court rule, or a party within 120 days after the summons and complaint are filed. If a
scheduling conference is not arranged within that time and the case is not exempted by local rule,
a scheduling order must be issued under Rule 16(b), after some communication with the parties,
which may be by telephone or mail rather than in person. The use of the term “judge” in
subdivision (b) reflects the Advisory Committee’s judgment that it is preferable that this task
should be handled by a district judge rather than a magistrate, except when the magistrate is
acting under 28 U.S.C. § 636(c). While personal supervision by the trial judge is preferred, the
rule, in recognition of the impracticality or difficulty of complying with such a requirement in
some districts, authorizes a district by local rule to delegate the duties to a magistrate. In order to
formulate a practicable scheduling order, the judge, or a magistrate when authorized by district
court rule, and attorneys are required to develop a timetable for the matters listed in Rule
16(b)(1)-(3). As indicated in Rule 16(b)(4)-(5), the order may also deal with a wide range of
other matters. The rule is phrased permissively as to clauses (4) and (5), however, because
scheduling these items at an early point may not be feasible or appropriate. Even though
subdivision (b) relates only to scheduling, there is no reason why some of the procedural matters
listed in Rule 16(c) cannot be addressed at the same time, at least when a scheduling conference
is held.

Ttem (1) assures that at some point both the parties and the pleadings will be fixed, by setting a
time within which joinder of parties shall be completed and the pleadings amended.

Ttem (2) requires setting time limits for interposing various motions that otherwise might be used
as stalling techniques.

Ttem (3) deals with the problem of procrastination and delay by attorneys in a context in which
scheduling is especially important-discovery. Scheduling the completion of discovery can serve
some of the same functions as the conference described in Rule 26(f).




Item (4) refers to setting dates for conferences and for trial. Scheduling multiple pretrial
conferences may well be desirable if the case is complex and the court believes that a more
elaborate pretrial structure, such as that described in the Manual for Complex Litigation, should
be employed. On the other hand, only one pretrial conference may be necessary in an
uncomplicated case.

As long as the case is not exempted by local rule, the court must issue a written scheduling order
even if no scheduling conference is called. The order, like pretrial orders under the former rule
and those under new Rule 16(c), normally will “control the subsequent course of the action.” See
Rule 16(€). After consultation with the attorneys for the parties and any unrepresented parties-a
formal motion is not necessary-the court may modify the schedule on a showing of good cause if
it cannot reasonably be met despite the diligence of the party seeking the extension. Since the
scheduling order is entered early in the litigation, this standard seems more appropriate than a
“manifest injustice” or “substantial hardship” test. Otherwise, a fear that extensions will not be
granted may encourage counsel to request the longest possible periods for completing pleading,
joinder, and discovery. Moreover, changes in the court’s calendar sometimes will oblige the
judge or magistrate when authorized by district court rule to modify the scheduling order.

The district courts undoubtedly will develop several prototype scheduling orders for different
types of cases. In addition, when no formal conference is held, the court may obtain scheduling
information by telephone, mail, or otherwise. In many instances this will result in a scheduling
order better suited to the individual case than a standard order, without taking the time that
would be required by a formal conference.

Rule 16(b) assures that the judge will take some early control over the litigation, even when its
character does not warrant holding a scheduling conference. Despite the fact that the process of
preparing a scheduling order does not always bring the attorneys and judge together, the fixing of
time limits serves to stimulate litigants to narrow the areas of inquiry and advocacy to those they
believe are truly relevant and material. Time limits not only compress the amount of time for
litigation, they should also reduce the amount of resources invested in litigation. Litigants are
forced to establish discovery priorities and thus to do the most important work first.

Report of the National Commission for the Review of Antitrust Laws and Procedures 28 (1979).

Thus, except in exempted cases, the judge or a magistrate when authorized by district court rule
will have taken some action in every case within 120 days after the complaint is filed that
notifies the attorneys that the case will be moving toward trial. Subdivision (b) is reenforced by
subdivision (f), which makes it clear that the sanctions for violating a scheduling order are the
same as those for violating a pretrial order.

Subdivision (c¢); Subjects to be Discussed at Pretrial Conferences. This subdivision expands upon
the list of things that may be discussed at a pretrial conference that appeared in original Rule 16.
The intention is to encourage better planning and management of litigation. Increased judicial
control during the pretrial process accelerates the processing and termination of cases. Flanders,
Case Management and Court Management in United States District Courts, 39 Federal Judicial
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Center (1977). See also Report of the National Commission for the Review of Antitrust Laws
and Procedures (1979).

The reference in Rule 16(c)(1) to “formulation” is intended to clarify and confirm the court’s
power to identify the litigable issues. It has been added in the hope of promoting efficiency and
conserving judicial resources by identifying the real issues prior to trial, thereby saving time and
expense for everyone. See generally Meadow Gold Prods. Co. v. Wright, 278 F.2d 867
(D.C.Cir.1960). The notion is emphasized by expressly authorizing the elimination of frivolous
claims or defenses at a pretrial conference. There is no reason to require that this await a formal
motion for summary judgment. Nor is there any reason for the court to wait for the parties to
initiate the process called for in Rule 16(c)(1).

The timing of any attempt at issue formulation is a matter of judicial discretion. In relatively
simple cases it may not be necessary or may take the form of a stipulation between counsel or a
request by the court that counsel work together to draft a proposed order.

Counsel bear a substantial responsibility for assisting the court in identifying the factual issues
worthy of trial. If counsel fail to identify an issue for the court, the right to have the issue tried is
waived. Although an order specifying the issues is intended to be binding, it may be amended at
trial to avoid manifest injustice. See Rule 16(e). However, the rule’s effectiveness depends on
the court employing its discretion sparingly.

Clause (6) acknowledges the widespread availability and use of magistrates. The corresponding
provision in the original rule referred only to masters and limited the function of the reference to
the making of “findings to be used as evidence” in a case to be tried to a jury. The new text is not
limited and broadens the potential use of a magistrate to that permitted by the Magistrate’s Act.

Clause (7) explicitly recognizes that it has become commonplace to discuss settlement at pretrial
conferences. Since it obviously eases crowded court dockets and results in savings to the litigants
and the judicial system, settlement should be facilitated at as early a stage of the litigation as
possible. Although it is not the purpose of Rule 16(b)(7) to impose settlement negotiations on
unwilling litigants, it is believed that providing a neutral forum for discussing the subject might
foster it. See Moore’s Federal Practice 9 16.17; 6 Wright & Miller, Federal Practice and
Procedure: Civil § 1522 (1971). For instance, a judge to whom a case has been assigned may
arrange, on his own motion or at a party’s request, to have settlement conferences handled by
another member of the court or by a magistrate. The rule does not make settlement conferences
mandatory because they would be a waste of time in many cases. See Flanders, Case
Management and Court Management in the United States District Courts, 39 Federal Judicial
Center (1977). Requests for a conference from a party indicating a willingness to talk settlement
normally should be honored, unless thought to be frivolous or dilatory.

A settlement conference is appropriate at any time. It may be held in conjunction with a pretrial
or discovery conference, although various objectives of pretrial management, such as moving the
case toward trial, may not always be compatible with settlement negotiations, and thus a separate
settlement conference may be desirable. See 6 Wright & Miller, Federal Practice and Procedure:
Civil § 1522, at p. 571 (1971).
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In addition to settlement, Rule 16(c)(7) refers to exploring the use of procedures other than
litigation to resolve the dispute. This includes urging the litigants to employ adjudicatory
techniques outside the courthouse. See, for example, the experiment described in Green, Marks
& Olson, Settling Large Case Litigation: An Alternative Approach, 11 Loyola of L.A.L.Rev. 493
(1978).

Rule 16(c)(10) authorizes the use of special pretrial procedures to expedite the adjudication of
potentially difficult or protracted cases. Some district courts obviously have done so for many
years. See Rubin, The Managed Calendar: Some Pragmatic Suggestions About Achieving the
Just, Speedy and Inexpensive Determination of Civil Cases in Federal Courts, 4 Just.Sys.J. 135
(1976). Clause 10 provides an explicit authorization for such procedures and encourages their
use. No particular techniques have been described; the Committee felt that flexibility and
experience are the keys to efficient management of complex cases. Extensive guidance is offered
in such documents as the Manual for Complex Litigation.

The rule simply identifies characteristics that make a case a strong candidate for special
treatment. The four mentioned are illustrative, not exhaustive, and overlap to some degree. But
experience has shown that one or more of them will be present in every protracted or difficult
case and it seems desirable to set them out. See Kendig, Procedures for Management of Non-
Routine Cases, 3 Hofstra L.Rev. 701 (1975).

The last sentence of subdivision (c) is new. See Wisconsin Civil Procedure Rule 802.11(2). It has
been added to meet one of the criticisms of the present practice described earlier and insure
proper preconference preparation so that the meeting is more than a ceremonial or ritualistic
event. The reference to “authority” is not intended to insist upon the ability to settle the litigation.
Nor should the rule be read to encourage the judge conducting the conference to compel
attorneys to enter into stipulations or to make admissions that they consider to be unreasonable,
that touch on matters that could not normally have been anticipated to arise at the conference, or
on subjects of a dimension that normally require prior consultation with and approval from the
client.

Subdivision (d); Final Pretrial Conference. This provision has been added to make it clear that
the time between any final pretrial conference (which in a simple case may be the only pretrial
conference) and trial should be as short as possible to be certain that the litigants make
substantial progress with the case and avoid the inefficiency of having that preparation repeated
when there is a delay between the last pretrial conference and trial. An optimum time of 10 days
to two weeks has been suggested by one federal judge. Rubin, The Managed Calendar: Some
Pragmatic Suggestions About Achieving the Just, Speedy and Inexpensive Determination of
Civil Cases in Federal Courts, 4 Just.Sys.J. 135, 141 (1976). The Committee, however,
concluded that it would be inappropriate to fix a precise time in the rule, given the numerous
variables that could bear on the matter. Thus the timing has been left to the court’s discretion.

At least one of the attorneys who will conduct the trial for each party must be present at the final
pretrial conference. At this late date there should be no doubt as to which attorney or attorneys
this will be. Since the agreements and stipulations made at this final conference will control the




trial, the presence of lawyers who will be involved in it is especially useful to assist the judge in
structuring the case, and to lead to a more effective trial.

Subdivision (e); Pretrial Orders. Rule 16(¢e) does not substantially change the portion of the
original rule dealing with pretrial orders. The purpose of an order is to guide the course of the
litigation and the language of the original rule making that clear has been retained. No
compelling reason has been found for major revision, especially since this portion of the rule has
been interpreted and clarified by over forty years of judicial decisions with comparatively little
difficulty. See 6 Wright & Miller, Federal Practice and Procedure: Civil §§ 1521-30 (1971).
Changes in language therefore have been kept to a minimum to avoid confusion.

Since the amended rule encourages more extensive pretrial management than did the original,
two or more conferences may be held in many cases. The language of Rule 16(e) recognizes this
possibility and the corresponding need to issue more than one pretrial order in a single case.

Once formulated, pretrial orders should not be changed lightly; but total inflexibility is
undesirable. See, e.g., Clark v. Pennsylvania R.R. Co., 328 F.2d 591 (2d Cir.1964). The exact
words used to describe the standard for amending the pretrial order probably are less important
than the meaning given them in practice. By not imposing any limitation on the ability to modify
a pretrial order, the rule reflects the reality that in any process of continuous management, what
is done at one conference may have to be altered at the next. In the case of the final pretrial
order, however, a more stringent standard is called for and the words “to prevent manifest
injustice,” which appeared in the original rule, have been retained. They have the virtue of
familiarity and adequately describe the restraint the trial judge should exercise.

Many local rules make the plaintiff’s attorney responsible for drafting a proposed pretrial order,
either before or after the conference. Others allow the court to appoint any of the attorneys to
perform the task, and others leave it to the court. See Note, Pretrial Conference: A Critical
Examination of Local Rules Adopted by Federal District Courts, 64 Va.L.Rev. 467 (1978). Rule
16 has never addressed this matter. Since there is no consensus about which method of drafting
the order works best and there is no reason to believe that nationwide uniformity is needed, the
rule has been left silent on the point. See Handbook for Effective Pretrial Procedure, 37 F.R.D.
225 (1964).

Subdivision (f); Sanctions. Original Rule 16 did not mention the sanctions that might be imposed
for failing to comply with the rule. However, courts have not hesitated to enforce it by
appropriate measures. See, e.g., Link v. Wabash R. Co., 370 U.S. 628 (1962) (district court’s
dismissal under Rule 41(b) after plaintiff’s attorney failed to appear at a pretrial conference
upheld); Admiral Theatre Corp. v. Douglas Theatre, 585 F.2d 877 (8th Cir.1978) (district court
has discretion to exclude exhibits or refuse to permit the testimony of a witness not listed prior to
trial in contravention of its pretrial order).

To reflect that existing practice, and to obviate dependence upon Rule 41(b) or the court’s
inherent power to regulate litigation, cf. Societe Internationale Pour Participations Industrielles et
Commerciales, S.A. v. Rogers, 357 U.S. 197 (1958), Rule 16(f) expressly provides for imposing
sanctions on disobedient or recalcitrant parties, their attorneys, or both in four types of situations.
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Rodes, Ripple & Mooney, Sanctions Imposable for Violations of the Federal Rules of Civil
Procedure 65-67, 80-84, Federal Judicial Center (1981). Furthermore, explicit reference to
sanctions reenforces the rule’s intention to encourage forceful judicial management.

Rule 16(f) incorporates portions of Rule 37(b)(2), which prescribes sanctions for failing to make
discovery. This should facilitate application of Rule 16(f), since courts and lawyers already are
familiar with the Rule 37 standards. Among the sanctions authorized by the new subdivision are:
preclusion order, striking a pleading, staying the proceeding, default judgment, contempt, and
charging a party, his attorney, or both with the expenses, including attorney’s fees, caused by
noncompliance. The contempt sanction, however, is only available for a violation of a court
order. The references in Rule 16(f) are not exhaustive.

As is true under Rule 37(b)(2), the imposition of sanctions may be sought by either the court or a
party. In addition, the court has discretion to impose whichever sanction it feels is appropriate
under the circumstances. Its action is reviewable under the abuse-of-discretion standard. See
National Hockey League v. Metropolitan Hockey Club, Inc., 427 U.S. 639 (1976).

1987 Amendment
The amendments are technical. No substantive change is intended.
1993 Amendments

Subdivision (b). One purpose of this amendment is to provide a more appropriate deadline for
the initial scheduling order required by the rule. The former rule directed that the order be
entered within 120 days from the filing of the complaint. This requirement has created problems
because Rule 4(m) allows 120 days for service and ordinarily at least one defendant should be
available to participate in the process of formulating the scheduling order. The revision provides
that the order is to be entered within 90 days after the date a defendant first appears (whether by
answer or by a motion under Rule 12) or, if earlier (as may occur in some actions against the
United States or if service is waived under Rule 4), within 120 days after service of the
complaint on a defendant. The longer time provided by the revision is not intended to encourage
unnecessary delays in entering the scheduling order. Indeed, in most cases the order can and
should be entered at a much earlier date. Rather, the additional time is intended to alleviate
problems in multi-defendant cases and should ordinarily be adequate to enable participation by
all defendants initially named in the action.

In many cases the scheduling order can and should be entered before this deadline. However,
when setting a scheduling conference, the court should take into account the effect this setting
will have in establishing deadlines for the parties to meet under revised Rule 26(f) and to
exchange information under revised Rule 26(a)(1). While the parties are expected to stipulate to
additional time for making their disclosures when warranted by the circumstances, a scheduling
conference held before defendants have had time to learn much about the case may result in
diminishing the value of the Rule 26(f) meeting, the parties’ proposed discovery plan, and indeed
the conference itself.
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New paragraph (4) has been added to highlight that it will frequently be desirable for the
scheduling order to include provisions relating to the timing of disclosures under Rule 26(a).
While the initial disclosures required by Rule 26(a)(1) will ordinarily have been made before
entry of the scheduling order, the timing and sequence for disclosure of expert testimony and of
the witnesses and exhibits to be used at trial should be tailored to the circumstances of the case
and is a matter that should be considered at the initial scheduling conference. Similarly, the
scheduling order might contain provisions modifying the extent of discovery (e.g., number and
length of depositions) otherwise permitted under these rules or by a local rule.

The report from the attorneys concerning their meeting and proposed discovery plan, as required
by revised Rule 26(f), should be submitted to the court before the scheduling order is entered.
Their proposals, particularly regarding matters on which they agree, should be of substantial
value to the court in setting the timing and limitations on discovery and should reduce the time of
the court needed to conduct a meaningful conference under Rule 16(b). As under the prior rule,
while a scheduling order is mandated, a scheduling conference is not. However, in view of the
benefits to be derived from the litigants and a judicial officer meeting in person, a Rule 16(b)
conference should, to the extent practicable, be held in all cases that will involve discovery.

This subdivision, as well as subdivision (c)(8), also is revised to reflect the new title of United
States Magistrate Judges pursuant to the Judicial Improvements Act of 1990.

Subdivision (c). The primary purposes of the changes in subdivision (c) are to call attention to
the opportunities for structuring of trial under Rules 42, 50, and 52 and to eliminate questions
that have occasionally been raised regarding the authority of the court to make appropriate orders
designed either to facilitate settlement or to provide for an efficient and economical trial. The
prefatory language of this subdivision is revised to clarify the court’s power to enter appropriate
orders at a conference notwithstanding the objection of a party. Of course settlement is
dependent upon agreement by the parties and, indeed, a conference is most effective and
productive when the parties participate in a spirit of cooperation and mindful of their
responsibilities under Rule 1.

Paragraph (4) is revised to clarify that in advance of trial the court may address the need for, and
possible limitations on, the use of expert testimony under Rule 702 of the Federal Rules of
Evidence. Even when proposed expert testimony might be admissible under the standards of
Rules 403 and 702 of the evidence rules, the court may preclude or limit such testimony if the
cost to the litigants--which may include the cost to adversaries of securing testimony on the same
subjects by other experts--would be unduly expensive given the needs of the case and the other
evidence available at trial.

Paragraph (5) is added (and the remaining paragraphs renumbered) in recognition that use of
Rule 56 to avoid or reduce the scope of trial is a topic that can, and often should, be considered at
a pretrial conference. Renumbered paragraph (11) enables the court to rule on pending motions
for summary adjudication that are ripe for decision at the time of the conference. Often, however,
the potential use of Rule 56 is a matter that arises from discussions during a conference. The
court may then call for motions to be filed.
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Paragraph (6) is added to emphasize that a major objective of pretrial conferences should be to
consider appropriate controls on the extent and timing of discovery. In many cases the court
should also specify the times and sequence for disclosure of written reports from experts under
revised Rule 26(a)(2)(B) and perhaps direct changes in the types of experts from whom written
reports are required. Consideration should also be given to possible changes in the timing or
form of the disclosure of trial witnesses and documents under Rule 26(a)(3).

Paragraph (9) is revised to describe more accurately the various procedures that, in addition to
traditional settlement conferences, may be helpful in settling litigation. Even if a case cannot
immediately be settled, the judge and attorneys can explore possible use of alternative
procedures such as mini-trials, summary jury trials, mediation, neutral evaluation, and
nonbinding arbitration that can lead to consensual resolution of the dispute without a full trial on
the merits. The rule acknowledges the presence of statutes and local rules or plans that may
authorize use of some of these procedures even when not agreed to by the parties. See 28 U.S.C.
§§ 473(2)(6), 473(b)(4), 651-58; Section 104(b)(2), Pub.L. 101-650. The rule does not attempt to
resolve questions as to the extent a court would be authorized to require such proceedings as an
exercise of its inherent powers.

The amendment of paragraph (9) should be read in conjunction with the sentence added to the
end of subdivision (c), authorizing the court to direct that, in appropriate cases, a responsible
representative of the parties be present or available by telephone during a conference in order to
discuss possible settlement of the case. The sentence refers to participation by a party or its
representative. Whether this would be the individual party, an officer of a corporate party, a
representative from an insurance carrier, or someone else would depend on the circumstances.
Particularly in litigation in which governmental agencies or large amounts of money are
involved, there may be no one with on-the-spot settlement authority, and the most that should be
expected is access to a person who would have a major role in submitting a recommendation to
the body or board with ultimate decision-making responsibility. The selection of the appropriate
representative should ordinarily be left to the party and its counsel. Finally, it should be noted
that the unwillingness of a party to be available, even by telephone, for a settlement conference
may be a clear signal that the time and expense involved in pursuing settlement is likely to be
unproductive and that personal participation by the parties should not be required.

The explicit authorization in the rule to require personal participation in the manner stated is not
intended to limit the reasonable exercise of the court’s inherent powers, e.g., G. Heileman
Brewing Co. v. Joseph Oat Corp., 871 F.2d 648 (7th Cir.1989), or its power to require party
participation under the Civil Justice Reform Act of 1990. See 28 U.S.C. § 473(b)(5) (civil justice
expense and delay reduction plans adopted by district courts may include requirement that
representatives “with authority to bind [parties] in settlement discussions” be available during
settlement conferences).

New paragraphs (13) and (14) are added to call attention to the opportunities for structuring of
trial under Rule 42 and under revised Rules 50 and 52.

Paragraph (15) is also new. It supplements the power of the court to limit the extent of evidence
under Rules 403 and 611(a) of the Federal Rules of Evidence, which typically would be invoked
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as a result of developments during trial. Limits on the length of trial established at a conference
in advance of trial can provide the parties with a better opportunity to determine priorities and
exercise selectivity in presenting evidence than when limits are imposed during trial. Any such
limits must be reasonable under the circumstances, and ordinarily the court should impose them
only after receiving appropriate submissions from the parties outlining the nature of the
testimony expected to be presented through various witnesses, and the expected duration of
direct and cross-examination.

2006 Amendment

The amendment to Rule 16(b) is designed to alert the court to the possible need to address the
handling of discovery of electronically stored information early in the litigation if such discovery
is expected to occur. Rule 26(f) is amended to direct the parties to discuss discovery of
electronically stored information if such discovery is contemplated in the action. Form 35 is
amended to call for a report to the court about the results of this discussion. In many instances,
the court’s involvement early in the litigation will help avoid difficulties that might otherwise
arise.

Rule 16(b) is also amended to include among the topics that may be addressed in the scheduling
order any agreements that the parties reach to facilitate discovery by minimizing the risk of
waiver of privilege or work-product protection. Rule 26(f) is amended to add to the discovery
plan the parties’ proposal for the court to enter a case-management or other order adopting such
an agreement. The parties may agree to various arrangements. For example, they may agree to
initial provision of requested materials without waiver of privilege or protection to enable the
party seeking production to designate the materials desired or protection for actual production,
with the privilege review of only those materials to follow. Alternatively, they may agree that if
privileged or protected information is inadvertently produced, the producing party may by timely
notice assert the privilege or protection and obtain return of the materials without waiver. Other
arrangements are possible. In most circumstances, a party who receives information under such
an arrangement cannot assert that production of the information waived a claim of privilege or of
protection as trial-preparation material.

An order that includes the parties’ agreement may be helpful in avoiding delay and excessive
cost in discovery. See Manual for Complex Litigation (4th) § 11.446. Rule 16(b)(6) recognizes
the propriety of including such agreements in the court’s order. The rule does not provide the
court with authority to enter such a case-management or other order without party agreement, or
limit the court’s authority to act on motion.

2007 Amendment
The language of Rule 16 has been amended as part of the general restyling of the Civil Rules to
make them more easily understood and to make style and terminology consistent throughout the

rules. These changes are intended to be stylistic only.

When a party or its representative is not present, it is enough to be reasonably available by any
suitable means, whether telephone or other communication device.

90




CRCP 26. General Provisions Governing Discovery; Duty of Disclosure

COMMITTEE COMMENT

SCOPE

Because of its timing and interrelationship with C.R.C.P. 16, C.R.C.P. 26 does not apply to
domestic relations, mental health, water law, forcible entry and detainer, C.R.C.P. 120, or other
expedited proceedings. However, the Court in those proceedings may use C.R.C.P. 26 and
C.R.C.P. 16 to the extent helpful to the case. In most instances, only the timing will need to be
modified.

COLORADO DIFFERENCES

Revised C.R.C.P. 26 is patterned largely after Fed.R.Civ.P. 26 as amended in 1993 and 2000 and
uses substantially the same numbering. There are differences, however. The differences are to fit
disclosure/discovery requirements of Colorado's case/trial management system set forth in
C.R.C.P. 16, which is very different from its Federal Rule counterpart. The interrelationship
between C.R.C.P. 26 and C.R.C.P. 16 is described in the Committee Comment to C.R.C.P. 16.

The Colorado differences from the Fed.R.Civ.P. are: (1) timing and scope of mandatory
automatic disclosures is different (C.R.C.P. 16(b)); (2) the two types of experts in the Federal
Rule are clarified by the State Rule (C.R.C.P. 26(2)(2)(B)), and disclosure of expert opinions is
made at a more realistic time in the proceedings (C.R.C.P. 26(a)(2)(C)); (3) sequenced disclosure
of expert opinions is prescribed in C.R.C.P. 26(a)(2)(C) to avoid proliferation of experts and
related expenses; (4) the parties may use a summary of an expert's testimony in lieu of a report
prepared by the expert to reduce expenses (C.R.C.P. 26(a)(2)(B)); (5) claiming
privilege/protection of work product (C.R.C.P. 26(b)(5)) and supplementation/correction
provisions (C.R.C.P. 26(¢)) are relocated in the State Rules to clarify that they apply to both
disclosures and discovery; (6) a Motion for Protective Order stays a deposition under the State
Rules (C.R.C.P. 121 § 1-12) but not the Federal Rule (Fed.R.Civ.P. 26(c)); (7) presumptive
limitations on discovery as contemplated by C.R.C.P. 16(b)(1)(VI) are built into the rule (see
C.R.C.P. 26(b)(2)); (8) counsel must certify that they have informed their clients of the expense
of the discovery they schedule (C.R.C.P. 16(b)(1)(IV)); (9) the parties cannot stipulate out of the
C.R.C.P. 26(b)(2) presumptive discovery limitations (C.R.C.P. 29); and (10) pretrial
endorsements governed by Fed.R.Civ.P. 26(a)(3) are part of Colorado's trial management system
established by C.R.C.P. 16(c) and C.R.C.P. 16(d).

As with the Federal Rule, the extent of disclosure is dependent upon the specificity of disputed
facts in the opposing party's pleading (facilitated by the requirement in C.R.C.P. 16(b) that lead
counsel confer about the nature and basis of the claims and defenses before making the required
disclosures). If a party expects full disclosure, that party needs to set forth the nature of the claim
or defense with reasonable specificity. Specificity is not inconsistent with the requirement in
C.R.C.P. 8 for a “short, plain statement” of a party's claims or defenses. Obviously, to the extent
there is disclosure, discovery is unnecessary. Discovery is limited under this system.
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FEDERAL COMMITTEE NOTES

Federal “Committee Notes” to the December 1, 1993 and December 1, 2000 amendments of
Fed.R.Civ.P. 26 are incorporated by reference and where applicable should be used for
interpretive guidance.

The most dramatic change in C.R.C.P. 26 is the addition of a disclosure system. Parties are
required to disclose specified information without awaiting a discovery demand. Such disclosure
is, however, tied to the nature and basis of the claims and defenses of the case as set forth in the
parties' pleadings facilitated by the requirement that lead counsel confer about such matters
before making the required disclosures.

Subparagraphs (a)(1)(A) and (a)(1)(B) of C.R.C.P. 26 require disclosure of persons, documents
and things likely to provide discoverable information relative to disputed facts alleged with
particularity in the pleadings. Disclosure relates to disputed facts, not admitted facts. The
reference to particularity in the pleadings (coupled with the requirement that lead counsel confer)
responds to the concern that notice pleading suggests a scope of disclosure out of proportion to
any real need or use. To the contrary, the greater the specificity and clarity of the pleadings
facilitated by communication through the C.R.C.P. 16(b) conference, the more complete and
focused should be the listing of witnesses, documents, and things so that the parties can tailor the
scope of disclosure to the actual needs of the case.

It should also be noted that two types of experts are contemplated by Fed.R.Civ.P. and C.R.C.P.
26(a)(2). The experts contemplated in subsection (a)(2)(B)(II) are persons such as treating
physicians, police officers, or others who may testify as expert witnesses and whose opinions are
formed as a part of their occupational duties (except when the person is an employee of the party
calling the witness). This more limited disclosure has been incorporated into the State Rule
because it was deemed inappropriate and unduly burdensome to require all of the information
required by C.R.C.P. 26(a)(2)(B)() for CR.C.P. 26(2)(2)(B)(II) type experts.

2001 COLORADO CHANGES

The change to C.R.C.P. 26(a)(2)(C)(I) effective July 1, 2001, is intended to prevent a plaintiff,
who may have had a year or more to prepare his or her case, from filing an expert report early in
the case in order to force a defendant to prepare a virtually immediate response. That change
clarifies that the defendant's expert report will not be due until 90 days prior to trial.

The change to C.R.C.P. 26(b)(2)(A) effective July 1, 2001 was made to clarify that the number
of depositions limitation does not apply to persons expected to give expert testimony disclosed
pursuant to subsection 26(a)(2).

The special and limited form of request for admission in C.R.C.P. 26(b)(2)(E) effective July 1,
2001, allows a party to seek admissions as to authenticity of documents to be offered at trial
without having to wait until preparation of the Trial Management Order to discover whether the
opponent challenges the foundation of certain documents. Thus, a party can be prepared to call
witnesses to authenticate documents if the other party refuses to admit their authenticity.
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The amendment of C.R.C.P. 26(b)(1) effective January 1, 2002 is patterned after the December,
2000 amendment of the corresponding Federal rule. The amendment should not prevent a party
from conducting discovery to seek impeachment evidence or evidence concerning prior acts.
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FRCP 26. Duty to Disclose; General Provisions Governing Discovery

ADVISORY COMMITTEE NOTES

1937 Adoption

Note to Subdivision (a). This rule freely authorizes the taking of depositions under the same
circumstances and by the same methods whether for the purpose of discovery or for the purpose
of obtaining evidence. Many states have adopted this practice on account of its simplicity and
effectiveness, safeguarding it by imposing such restrictions upon the subsequent use of the
deposition at the trial or hearing as are deemed advisable. See Ark.Civ.Code (Crawford, 1934)
§§ 606 to 607; Calif.Code Civ.Proc. (Deering, 1937) § 2021; 1 Colo.Stat.Ann. (1935) Code
Civ.Proc. § 376; Idaho Code Ann. (1932) § 16-906; Ill.Rules of Pract.Rule 19 (Smith-Hurd
I1l.Stats. c. 110, § 259.19); Smith-Hurd Ill.Stats. c. 51, § 24; 2 Ind.Stat.Ann. (Burns, 1933) §§ 2-
1501, 2-1506; Ky.Codes (Carroll, 1932) Civ.Pract. § 557; 1 Mo.Rev.Stat. (1929) § 1753; 4
Mont.Rev.Codes Ann. (1935) § 10645; Neb.Comp.Stat. (1929) ch. 20, §§ 1246-7; 4
Nev.Comp.Laws (Hillyer, 1929) § 9001; 2 N.H.Pub.Laws (1926) ch. 337, § 1; N.C.Code Ann.
(1935) § 1809; 2 N.D.Comp.Laws Ann. (1913) §§ 7889 to 7897; 2 Ohio Gen.Code Ann. (Page,
1926) §§ 11525-6; 1 Ore.Code Ann. (1930) Tit. 9, § 1503; 1 S.D.Comp.Laws (1929) §§ 2713-
16; Vernon’s Ann.Civ.Stats.Tex. arts. 3738, 3752, 3769; Utah Rev.Stat.Ann. (1933) § 104-51-7;
Wash.Rules of Practice adopted by the Supreme Ct., Rule 8, 2 Wash.Rev.Stat.Ann. (Remington,
1932) § 308-8; W.Va.Code (1931) ch. 57, art. 4, § 1. Compare [former] Equity Rules 47
(Depositions--To be Taken in Exceptional Instances); 54 (Depositions Under Revised Statutes,
§§ 863, 8635, 866, 867--Cross Examination); 58 (Discovery--Interrogatories--Inspection and
Production of Documents--Admission of Execution or Genuineness).

This and subsequent rules incorporate, modify, and broaden the provisions for depositions under
U.S.C.,, Title 28, [former] §§ 639 (Depositions de bene esse; when and where taken; notice), 640
(Same; mode of taking), 641 (Same; transmission to court), 644 (Depositions under dedimus
potestatem and in perpetuam), 646 (Deposition under dedimus potestatem; how taken). These
statutes are superseded in so far as they differ from this and subsequent rules. U.S.C. Title 28,
[former] § 643 (Depositions; taken in mode prescribed by State laws) is superseded by the third
sentence of Subdivision (a).

While a number of states permit discovery only from parties or their agents, others either make
no distinction between parties or agents of parties and ordinary witnesses, or authorize the taking
of ordinary depositions, without restriction, from any persons who have knowledge of relevant
facts. See Ark.Civ.Code (Crawford, 1934) §§ 606 to 607; 1 Idaho Code Ann. (1932) § 16-906;
I11.Rules of Pract., Rule 19 (Smith-Hurd Il1.Stats. ¢. 110, § 259.19); Smith-Hurd Ill.Stats. c. 51, §
24; 2 Ind.Stat.Ann. (Burns, 1933) § 2-1501; Ky.Codes (Carroll, 1932) Civ.Pract. §§ 554 to 558;
2 Md.Ann.Code (Bagby, 1924) Art. 35, § 21; 2 Minn.Stat. (Mason, 1927) § 9820; Mo.St.Ann. §§
1753, 1759, pp. 4023, 4026; Neb.Comp.Stat. (1929) ch. 20, §§ 1246-7; 2 N.H.Pub.Laws (1926)
ch. 337, § 1; 2 N.D.Comp.Laws Ann. (1913) § 7897; 2 Ohio Gen.Code Ann. (Page, 1926) §§
11525-6; 1 S.D.Comp.Laws (1929) §§ 2713-16; Vernon’s Ann.Civil Stats.Tex. arts. 3738, 3752,
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3769; Utah Rev.Stat.Ann. (1933) § 104-51-7; Wash.Rules of Practice adopted by Supreme Ct.,
Rule 8, 2 Wash.Rev.Stat.Ann. (Remington, 1932) § 308-8; W.Va.Code (1931) ch. 57, art. 4, § 1.

The more common practice in the United States is to take depositions on notice by the party
desiring them, without any order from the court, and this has been followed in these rules. See
Calif.Code Civ.Proc. (Deering, 1937) § 2031; 2 Fla.Comp.Gen.Laws Ann, (1927) §§ 4405-7; 1
Idaho Code Ann. (1932) § 16-902; I11.Rules of Pract., Rule 19 (Smith-Hurd IlLStats. c. 110, §
259.19); Smith-Hurd IIl.Stats. c. 51, § 24; 2 Ind.Stat.Ann. (Burns, 1933) § 2-1502;
Kan.Gen.Stat.Ann. (1935) § 60-2827; Ky.Codes (Carroll, 1932) Civ.Pract. § 565; 2 Minn.Stat.
(Mason, 1927) § 9820; Mo.St.Ann. § 1761, p. 4029; 4 Mont.Rev.Codes Ann. (1935) § 10651;
Nev.Comp.Laws (Hillyer, 1929) § 9002; N.C.Code Ann. (1935) § 1809; 2 N.D.Comp.Laws Ann.
(1913) § 7895; Utah Rev.Stat.Ann. (1933) § 104-51-8.

Note to Subdivision (b). While the old chancery practice limited discovery to facts supporting
the case of the party seeking it, this limitation has been largely abandoned by modern legislation.
See Ala.Code Ann. (Michie, 1928) §§ 7764 to 7773; 2 Ind.Stat.Ann. (Burns, 1933) §§ 2-1028, 2-
1506, 2-1728-2-1732; ITowa Code (1935) § 11185; Ky.Codes (Carroll, 1932) Civ.Pract. §§ 557,
606(8); La.Code Pract. (Dart, 1932) arts. 347-356; 2 Mass.Gen.Laws (Ter.Ed., 1932) ch. 231, §§
61 to 67; Mo.St.Ann. §§ 1753, 1759, pp. 4023, 4026; Neb.Comp.Stat. (1929) §§ 20-1246, 20-
1247; 2 N.H.Pub.Laws (1926) ch. 337, § 1; 2 Ohio Gen.Code Ann. (Page, 1926) §§ 11497,
11526; Vernon’s Ann.Civ.Stats. Tex. arts. 3738, 3753, 3769; Wis.Stat. (1935) § 326.12; Ontario
Consol.Rules of Pract. (1928) Rules 237-347; Quebec Code of Civ.Proc. (Curran, 1922) §§ 286
to 290.

Note to Subdivisions (d), (¢), and (f). The restrictions here placed upon the use of depositions at
the trial or hearing are substantially the same as those provided in U.S.C., Title 28, [former] §
641, for depositions taken, de bene esse, with the additional provision that any deposition may be
used when the court finds the existence of exceptional circumstances. Compare English Rules
Under the Judicature Act (The Annual Practice, 1937) O. 37, r. 18 (with additional provision
permitting use of deposition by consent of the parties). See also [former] Equity Rule 64 (Former
Depositions, Etc. May be Used Before Master); and 2 Minn.Stat. (Mason, 1927) § 9835 (Usein a
subsequent action of a deposition filed in a previously dismissed action between the same parties
and involving the same subject matter).

1946 Amendment

Note. Subdivision (a). The amendment eliminates the requirement of leave of court for the taking
of a deposition except where a plaintiff seeks to take a deposition within 20 days after the
commencement of the action. The retention of the requirement where a deposition is sought by a
plaintiff within 20 days of the commencement of the action protects a defendant who has not had
an opportunity to retain counsel and inform himself as to the nature of the suit; the plaintiff, of
course, needs no such protection. The present rule forbids the plaintiff to take a deposition,
without leave of court, before the answer is served. Sometimes the defendant delays the serving
of an answer for more than 20 days, but as 20 days are sufficient time for him to obtain a lawyer,
there is no reason to forbid the plaintiff to take a deposition without leave merely because the
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answer has not been served. In all cases, Rule 30(a) empowers the court, for cause shown, to
alter the time of the taking of a deposition, and Rule 30(b) contains provisions giving ample
protection to persons who are unreasonably pressed. The modified practice here adopted is along
the line of that followed in various states. See e. g., 8 Mo.Rev.Stat.Ann.1939, § 1917; 2 Burns’
Ind.Stat.Ann.1933, § 2-1506.

Subdivision (b). The amendments to subdivision (b) make clear the broad scope of examination
and that it may cover not only evidence for use at the trial but also inquiry into matters in
themselves inadmissible as evidence but which will lead to the discovery of such evidence. The
purpose of discovery is to allow a broad search for facts, the names of witnesses, or any other
matters which may aid a party in the preparation or presentation of his case. Engl v. Aetna Life
Ins. Co., C.C.A.2, 1943, 139 F.2d 469; Mahler v. Pennsylvania R. Co., E.D.N.Y.1945, 8
Fed.Rules Serv. 33.351, Case 1. In such a preliminary inquiry admissibility at trial should not be
the test as to whether the information sought is within the scope of proper examination. Such a
standard unnecessarily curtails the utility of discovery practice. Of course, matters entirely
without bearing either as direct evidence or as leads to evidence are not within the scope of
inquiry, but to the extent that the examination develops useful information, it functions
successfully as an instrument of discovery, even if it produces no testimony directly admissible.
Lewis v. United Air Lines Transportation Corp., D.Conn.1939, 27 F.Supp. 946; Engl v. Aetna
Life Ins. Co., supra; Mahler v. Pennsylvania R. Co., supra; Bloomer v. Sirian Lamp Co.,
D.Del.1944, 8 Fed.Rules Serv. 26b.31, Case 3; Rosseau v. Langley, N.Y.1945, 9 Fed.Rules Serv.
34.41, Case 1 (Rule 26 contemplates “examinations not merely for the narrow purpose of
adducing testimony which may be offered in evidence but also for the broad discovery of
information which may be useful in preparation for trial.”); Olson Transportation Co. v. Socony-
Vacuum Co., E.D.Wis.1944, 8 Fed.Rules Serv. 34.41, Case 2 (“. . . the Rules . . . permit ‘fishing’
for evidence as they should.”); Note, 1945, 45 Col.L.Rev. 482. Thus hearsay, while inadmissible
itself, may suggest testimony which properly may be proved. Under Rule 26(b) several cases,
however, have erroneously limited discovery on the basis of admissibility, holding that the word
“relevant” in effect meant “material and competent under the rules of evidence”. Poppino v.
Jones Store Co., W.D.Mo.1940, 1 F.R.D. 215, 3 Fed.Rules Serv. 26b.5, Case 1; Benevento v. A.
& P. Food Stores, Inc., E.D.N.Y.1939, 26 F.Supp. 424. Thus it has been said that inquiry might
not be made into statements or other matters which, when disclosed, amounted only to hearsay.
See Maryland for use of Montvila v. Pan-American Bus Lines, Inc., D.Md.1940, 1 F.R.D. 213,3
Fed.Rules Serv. 26b.211, Case 3; Gitto v. “Italia,” Societa Anonima Di Navigazione,
E.D.N.Y.1940, 31 F.Supp. 567; Rose Silk Mills, Inc. v. Insurance Co. of North America,
S.D.N.Y.1939, 29 F.Supp. 504; Colpak v. Hetterick, E.D.N.Y.1941, 40 F.Supp. 350; Matthies v.
Peter F. Connolly Co., E.D.N.Y.1941, 6 Fed.Rules Serv. 30a.22, Case 1, 2 F.R.D. 277; Matter of
Examination of Citizens Casualty Co. of New York, S.D.N.Y.1942, 3 F.R.D. 171, 7 Fed.Rules
Serv. 26b.211, Case 1; United States v. Silliman, D.C.N.J.1944, 8 Fed.Rules Serv. 26b.52, Case
1. The contrary and better view, however, has often been stated. See, e.g., Engl v. Aetna Life Ins.
Co., supra; Stevenson v. Melady, S.D.N.Y.1940, 3 Fed.Rules Serv. 26b.31, Case 1, 1 F.R.D.
329; Lewis v. United Air Lines Transport Corp., supra; Application of Zenith Radio Corp.,
E.D.Pa.1941, 4 Fed.Rules Serv. 30b.21, Case 1, 1 F.R.D. 627; Steingut v. Guaranty Trust Co. of
New York, S.D.N.Y.1941, 1 F.R.D. 723, 4 Fed.Rules Serv. 26b.5, Case 2; DeSeversky v.
Republic Aviation Corp., E.D.N.Y.1941, 2 F.R.D. 183, 5 Fed.Rules Serv. 26b.31, Case 5; Moore
v. George A. Hormel & Co., S.D.N.Y.1942, 6 Fed.Rules Serv. 30b.41, Case 1, 2 F.R.D. 340;




Hercules Powder Co. v. Rohm & Haas Co., D.Del.1943, 7 Fed.Rules Serv. 45b.311, Case 2, 3
F.R.D. 302; Bloomer v. Sirian Lamp Co., supra; Crosby Steam Gage & Valve Co. v. Manning,
Maxwell & Moore, Inc., D.Mass.1944, 8 Fed.Rules Serv. 26b.31, Case 1; Patterson Oil
Terminals, Inc. v. Charles Kurz & Co., Inc., E.D.Pa.1945, 9 Fed.Rules Serv. 33.321, Case 2;
Pueblo Trading Co. v. Reclamation Dist. No. 1500, N.D.Cal.1945, 9 Fed.Rules Serv. 33.321,
Case 4, 4 F.R.D. 471. See also discussion as to the broad scope of discovery in Hoffman v.
Palmer, C.C.A.2, 1942, 129 F.2d 976, 995-997, affirmed 63 S.Ct. 477, 318 U.S. 109, 87 L.Ed.
645; Note, 1945, 45 Col.L.Rev. 482.

1963 Amendment

This amendment conforms to the amendment of Rule 28(b). See the next-to-last paragraph of the
Advisory Committee’s Note to that amendment.

1966 Amendment

The requirement that the plaintiff obtain leave of court in order to serve notice of taking of a
deposition within 20 days after commencement of the action gives rise to difficulties when the
prospective deponent is about to become unavailable for examination. The problem is not
confined to admiralty, but has been of special concern in that context because of the mobility of
vessels and their personnel. When Rule 26 was adopted as Admiralty Rule 30A in 1961, the
problem was alleviated by permitting depositions de bene esse, for which leave of court is not
required. See Advisory Committee’s Note to Admiralty Rule 30A (1961).

A continuing study is being made in the effort to devise a modification of the 20-day rule
appropriate to both the civil and admiralty practice to the end that Rule 26(a) shall state a
uniform rule applicable alike to what are now civil actions and suits in admiralty. Meanwhile, the
exigencies of maritime litigation require preservation, for the time being at least, of the
traditional de bene esse procedure for the post-unification counterpart of the present suit in
admiralty. Accordingly, the amendment provides for continued availability of that procedure in
admiralty and maritime claims within the meaning of Rule 9(h).

1970 Amendment

A limited rearrangement of the discovery rules is made, whereby certain rule provisions are
transferred, as follows: Existing Rule 26(a) is transferred to Rules 30(a) and 31(a). Existing Rule
26(c) is transferred to Rule 30(c). Existing Rules 26(d), (¢), and (f) are transferred to Rule 32.
Revisions of the transferred provisions, if any, are discussed in the notes appended to Rules 30,
31, and 32. In addition, Rule 30(b) is transferred to Rule 26(c). The purpose of this
rearrangement is to establish Rule 26 as a rule governing discovery in general. (The reasons are
set out in the Advisory Committee’s explanatory statement.)

Subdivision (a)--Discovery Devices. This is a new subdivision listing all of the discovery devices
provided in the discovery rules and establishing the relationship between the general provisions
of Rule 26 and the specific rules for particular discovery devices. The provision that the
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frequency of use of these methods is not limited confirms existing law. It incorporates in general
form a provision now found in Rule 33.

Subdivision (b)--Scope of Discovery. This subdivision is recast to cover the scope of discovery
generally. It regulates the discovery obtainable through any of the discovery devices listed in
Rule 26(a).

All provisions as to scope of discovery are subject to the initial qualification that the court may
limit discovery in accordance with these rules. Rule 26(c) (transferred from 30(b) ) confers broad
powers on the courts to regulate or prevent discovery even though the materials sought are
within the scope of 26(b), and these powers have always been freely exercised. For example, a
party’s income tax return is generally held not privileged, 2A Barron & Holtzoff, Federal
Practice and Procedure, § 651.2 (Wright ed. 1961), and yet courts have recognized that interests
in privacy may call for a measure of extra protection. E.g., Wiesenberger v. W. E. Hutton & Co.,
35 F.R.D. 556 (S.D.N.Y.1964). Similarly, the courts have in appropriate circumstances protected
materials that are primarily of an impeaching character. These two types of materials merely
illustrate the many situations, not capable of governance by precise rule, in which courts must
exercise judgment. The new subsections in Rule 26(b) do not change existing law with respect to
such situations.

Subdivision (b)(1)--In General. The language is changed to provide for the scope of discovery in
general terms. The existing subdivision, although in terms applicable only to depositions, is
incorporated by reference in existing Rules 33 and 34. Since decisions as to relevance to the
subject matter of the action are made for discovery purposes well in advance of trial, a flexible
treatment of relevance is required and the making of discovery, whether voluntary or under court
order, is not a concession or determination of relevance for purposes of trial. Cf. 4 Moore’s
Federal Practice §26-16[1] (2d ed. 1966).

Subdivision (b)(2)--Insurance Policies. Both the cases and commentators are sharply in conflict
on the question whether defendant’s liability insurance coverage is subject to discovery in the
usual situation when the insurance coverage is not itself admissible and does not bear on another
issue in the case. Examples of Federal cases requiring disclosure and supporting comments:
Cook v. Welty, 253 F.Supp. 875 (D.D.C.1966) (cases cited); Johanek v. Aberle, 27 F.R.D. 272
(D.Mont.1961); Williams, Discovery of Dollar Limits in Liability Policies in Automobile Tort
Cases, 10 Ala.L.Rev. 355 (1958); Thode, Some Reflections on the 1957 Amendments to the
Texas Rules, 37 Tex.L.Rev. 33, 40-42 (1958). Examples of Federal cases refusing disclosure and
supporting comments: Bisserier v. Manning, 207 F.Supp. 476 (D.N.J.1962); Cooper v. Stender,
30 F.R.D. 389 (E.D.Tenn.1962); Frank, Discovery and Insurance, Coverage, 1959 Ins.L.J. 281;
Fournier, Pre-trial Discovery of Insurance Coverage and Limits, 28 Ford.L.Rev. 215 (1959).

The division in reported cases is close. State decisions based on provisions similar to the federal
rules are similarly divided. See cases collected in 2A Barron & Holtzoff, Federal Practice and
Procedure § 647.1, nn. 45.5, 45.6 (Wright ed. 1961). It appears to be difficult if not impossible to
obtain appellate review of the issue. Resolution by rule amendment is indicated. The question is
essentially procedural in that it bears upon preparation for trial and settlement before trial, and
courts confronting the question, however they have decided it, have generally treated it as
procedural and governed by the rules.
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The amendment resolves this issue in favor of disclosure. Most of the decisions denying
discovery, some explicitly, reason from the text of Rule 26(b) that it permits discovery only of
matters which will be admissible in evidence or appear reasonably calculated to lead to such
evidence; they avoid considerations of policy, regarding them as foreclosed. See Bisserier v.
Manning, supra. Some note also that facts about a defendant’s financial status are not
discoverable as such, prior to judgment with execution unsatisfied, and fear that, if courts hold
insurance coverage discoverable, they must extend the principle to other aspects of the
defendant’s financial status. The cases favoring disclosure rely heavily on the practical
significance of insurance in the decisions lawyers make about settlement and trial preparation. In
Clauss v. Danker, 264 F.Supp. 246 (S.D.N.Y.1967), the court held that the rules forbid
disclosure but called for an amendment to permit it.

Disclosure of insurance coverage will enable counsel for both sides to make the same realistic
appraisal of the case, so that settlement and litigation strategy are based on knowledge and not
speculation. It will conduce to settlement and avoid protracted litigation in some cases, though in
others it may have an opposite effect. The amendment is limited to insurance coverage, which
should be distinguished from any other facts concerning defendant’s financial status (1) because
insurance is an asset created specifically to satisfy the claim; (2) because the insurance company
ordinarily controls the litigation; (3) because information about coverage is available only from
defendant or his insurer; and (4) because disclosure does not involve a significant invasion of
privacy.

Disclosure is required when the insurer “may be liable” on part or all of the judgment. Thus, an
insurance company must disclose even when it contests liability under the policy, and such
disclosure does not constitute a waiver of its claim. It is immaterial whether the liability is to
satisfy the judgment directly or merely to indemnify or reimburse another after he pays the
judgment.

The provision applies only to persons “carrying on an insurance business” and thus covers
insurance companies and not the ordinary business concern that enters into a contract of
indemnification. Cf. N.Y.Ins.Law § 41. Thus, the provision makes no change in existing law on
discovery of indemnity agreements other than insurance agreements by persons carrying on an
insurance business. Similarly, the provision does not cover the business concern that creates a
reserve fund for purposes of self-insurance.

For some purposes other than discovery, an application for insurance is treated as a part of the
insurance agreement. The provision makes clear that, for discovery purposes, the application is
not to be so treated. The insurance application may contain personal and financial information
concerning the insured, discovery of which is beyond the purpose of this provision.

In no instance does disclosure make the facts concerning insurance coverage admissible in
evidence.

Subdivision (b)(3)--Trial Preparation: Materials. Some of the most controversial and vexing
problems to emerge from the discovery rules have arisen out of requests for the production of




documents or things prepared in anticipation of litigation or for trial. The existing rules make no
explicit provision for such materials. Yet, two verbally distinct doctrines have developed, each
conferring a qualified immunity on these materials--the “good cause” requirement in Rule 34
(now generally held applicable to discovery of documents via deposition under Rule 45 and
interrogatories under Rule 33) and the work-product doctrine of Hickman v. Taylor, 329 U.S.
495 (1947). Both demand a showing of justification before production can be had, the one of
“good cause” and the other variously described in the Hickman case: “necessity or justification,”
“denial * * * would unduly prejudice the preparation of petitioner’s case,” or “cause hardship or
injustice” 329 U.S. at 509-510.

In deciding the Hickman case, the Supreme Court appears to have expressed a preference in
1947 for an approach to the problem of trial preparation materials by judicial decision rather than
by rule. Sufficient experience has accumulated, however, with lower court applications of the
Hickman decision to warrant a reappraisal.

The major difficulties visible in the existing case law are (1) confusion and disagreement as to
whether “good cause” is made out by a showing of relevance and lack of privilege, or requires an
additional showing of necessity, (2) confusion and disagreement as to the scope of the Hickman
work-product doctrine, particularly whether it extends beyond work actually performed by
lawyers, and (3) the resulting difficulty of relating the “good cause” required by Rule 34 and the
“necessity or justification” of the work-product doctrine, so that their respective roles and the
distinctions between them are understood.

Basic Standard.--Since Rule 34 in terms requires a showing of “good cause” for the production
of all documents and things, whether or not trial preparation is involved, courts have felt that a
single formula is called for and have differed over whether a showing of relevance and lack of
privilege is enough or whether more must be shown. When the facts of the cases are studied,
however, a distinction emerges based upon the type of materials. With respect to documents not
obtained or prepared with an eye to litigation, the decisions, while not uniform, reflect a strong
and increasing tendency to relate “good cause” to a showing that the documents are relevant to
the subject matter of the action. E.g., Connecticut Mutual Life Ins. Co. v. Shields, 17 F.R.D. 273
(8.D.N.Y.1959), with cases cited; Houdry Process Corp. v. Commonwealth Oil Refining Co., 24
F.R.D. 58 (S.D.N.Y.1955); see Bell v. Commercial Ins. Co., 280 F.2d 514, 517 (3d Cir. 1960).
When the party whose documents are sought shows that the request for production is unduly
burdensome or oppressive, courts have denied discovery for lack of “good cause”, although they
might just as easily have based their decision on the protective provisions of existing Rule 30(b)
(new Rule 26(c) ). E.g., Lauer v. Tankrederi, 39 F.R.D. 334 (E.D.Pa.1966).

As to trial-preparation materials, however, the courts are increasingly interpreting “good cause”
as requiring more than relevance. When lawyers have prepared or obtained the materials for trial,
all courts require more than relevance; so much is clearly commanded by Hickman. But even as
to the preparatory work of nonlawyers, while some courts ignore work-product and equate “good
cause” with relevance, e.g., Brown v. New York, N.H. & H.R.R., 17 F.R.D. 324 (S.D.N.Y.1955),
the more recent trend is to read “good cause” as requiring inquiry into the importance of and
need for the materials as well as into alternative sources for securing the same information. In
Guilford Nat’l Bank v. Southern Ry., 297 F.2d 921 (4th Cir. 1962), statements of witnesses
obtained by claim agents were held not discoverable because both parties had had equal access to
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the witnesses at about the same time, shortly after the collision in question. The decision was
based solely on Rule 34 and “good cause”; the court declined to rule on whether the statements
were work-products. The court’s treatment of “good cause” is quoted at length and with approval
in Schlagenhauf v. Holder, 379 U.S. 104, 117-118 (1964). See also Mitchell v. Bass, 252 F.2d
513 (8th Cir. 1958); Hauger v. Chicago, R.I. & Pac. R.R., 216 F.2d 501 (7th Cir. 1954); Burke v.
United States, 32 F.R.D. 213 (E.D.N.Y.1963). While the opinions dealing with “good cause” do
not often draw an explicit distinction between trial preparation materials and other materials, in
fact an overwhelming proportion of the cases in which a special showing is required are cases
involving trial preparation materials.

The rules are amended by eliminating the general requirement of “good cause” from Rule 34 but
retaining a requirement of a special showing for trial preparation materials in this subdivision.
The required showing is expressed, not in terms of “good cause” whose generality has tended to
encourage confusion and controversy, but in terms of the elements of the special showing to be
made: substantial need of the materials in the preparation of the case and inability without undue
hardship to obtain the substantial equivalent of the materials by other means.

These changes conform to the holdings of the cases, when viewed in light of their facts. Apart
from trial preparation, the fact that the materials sought are documentary does not in and of itself
require a special showing beyond relevance and absence of privilege. The protective provisions
are of course available, and if the party from whom production is sought raises a special issue of
privacy (as with respect to income tax returns or grand jury minutes) or points to evidence
primarily impeaching, or can show serious burden or expense, the court will exercise its
traditional power to decide whether to issue a protective order. On the other hand, the
requirement of a special showing for discovery of trial preparation materials reflects the view
that each side’s informal evaluation of its case should be protected, that each side should be
encouraged to prepare independently, and that one side should not automatically have the benefit
of the detailed preparatory work of the other side. See Field and McKusick, Maine Civil Practice
264 (1959).

Elimination of a “good cause” requirement from Rule 34 and the establishment of a requirement
of a special showing in this subdivision will eliminate the confusion caused by having two
verbally distinct requirements of justification that the courts have been unable to distinguish
clearly. Moreover, the language of the subdivision suggests the factors which the courts should
consider in determining whether the requisite showing has been made. The importance of the
materials sought to the party seeking them in preparation of his case and the difficulty he will
have obtaining them by other means are factors noted in the Hickman case. The courts should
also consider the likelihood that the party, even if he obtains the information by independent
means, will not have the substantial equivalent of the documents the production of which he
seeks.

Consideration of these factors may well lead the court to distinguish between witness statements
taken by an investigator, on the one hand, and other parts of the investigative file, on the other.
The court in Southern Ry. v. Lanham, 403 F.2d 119 (5th Cir. 1968), while it naturally addressed
itself to the “good cause” requirements of Rule 34, set forth as controlling considerations the
factors contained in the language of this subdivision. The analysis of the court suggests
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circumstances under which witness statements will be discoverable. The witness may have given
a fresh and contemporaneous account in a written statement while he is available to the party
seeking discovery only a substantial time thereafter. Lanham, supra at 127-128; Guilford, supra
at 926. Or he may be reluctant or hostile. Lanham, supra at 128-129; Brookshire v. Pennsylvania
RR, 14 F.R.D. 154 (N.D.Ohio 1953); Diamond v. Mohawk Rubber Co., 33 F.R.D. 264
(D.Col0.1963). Or he may have a lapse of memory. Tannenbaum v. Walker, 16 F.R.D. 570
(E.D.Pa.1954). Or he may probably be deviating from his prior statement. Cf. Hauger v.
Chicago, R.I. & Pac. RR, 216 F.2d 501 (7th Cir. 1954). On the other hand, a much stronger
showing is needed to obtain evaluative materials in an investigator’s reports. Lanham, supra at
131-133; Pickett v. L. R. Ryan, Inc., 237 F.Supp. 198 (E.D.S.C.1965).

Materials assembled in the ordinary course of business, or pursuant to public requirements
unrelated to litigation, or for other nonlitigation purposes are not under the qualified immunity
provided by this subdivision. Goosman v. A. Duie Pyle, Inc., 320 F.2d 45 (4th Cir. 1963); cf.
United States v. New York Foreign Trade Zone Operators, Inc., 304 F.2d 792 (2d Cir. 1962). No
change is made in the existing doctrine, noted in the Hickman case, that one party may discover
relevant facts known or available to the other party, even though such facts are contained in a
document which is not itself discoverable.

Treatment of Lawyers; Special Protection of Mental Impressions, Conclusions, Opinions, and
Legal Theories Concerning the Litigation.--The courts are divided as to whether the work-
product doctrine extends to the preparatory work only of lawyers. The Hickman case left this
issue open since the statements in that case were taken by a lawyer. As to courts of appeals
compare Alltmont v. United States, 177 F.2d 971, 976 (3d Cir. 1949), cert. denied, 339 U.S. 967
(1950) (Hickman applied to statements obtained by FBI agents on theory it should apply to “all
statements of prospective witnesses which a party has obtained for his trial counsel’s use”), with
Southern Ry. v. Campbell, 309 F.2d 569 (5th Cir. 1962) (Statements taken by claim agents not
work-product), and Guilford Nat’l Bank v. Southern Ry., 297 F.2d 921 (4th Cir. 1962) (avoiding
issue of work-product as to claim agents, deciding case instead under Rule 34 “good cause”).
Similarly, the district courts are divided on statements obtained by claim agents, compare, e.g.,
Brown v. New York, N.H. & H.R.R., 17 F.R.D. 324 (S.D.N.Y.1955) with Hanke v. Milwaukee
Electric Ry. & Transp. Co., 7 F.R.D. 540 (E.D.Wis.1947); investigators, compare Burke v.
United States, 32 F.R.D. 213 (E.D.N.Y.1963) with Snyder v. United States, 20 F.R.D. 7
(E.D.N.Y.1956); and insurers, compare Gottlieb v. Bresler, 24 F.R.D. 371 (D.D.C.1959) with
Burns v. Mulder, 20 F.R.D. 605 (E.D.Pa.1957). See 4 Moore’s Federal Practice 926.23[8.1] (2d
ed. 1966); 2A Barron & Holtzoff, Federal Practice and Procedure § 652.2 (Wright ed. 1961).

A complication is introduced by the use made by courts of the “good cause” requirement of Rule
34, as described above. A court may conclude that trial preparation materials are not work-
product because not the result of lawyer’s work and yet hold that they are not producible because
“good cause” has not been shown. Cf. Guilford Nat’l Bank v. Southern Ry., 297 F.2d 921 (4th
Cir. 1962), cited and described above. When the decisions on “good cause” are taken into
account, the weight of authority affords protection of the preparatory work of both lawyers and
nonlawyers (though not necessarily to the same extent) by requiring more than a showing of
relevance to secure production.

102




Subdivision (b)(3) reflects the trend of the cases by requiring a special showing, not merely as to
materials prepared by an attorney, but also as to materials prepared in anticipation of litigation or
preparation for trial by or for a party or any representative acting on his behalf. The subdivision
then goes on to protect against disclosure the mental impressions, conclusions, opinions, or legal
theories concerning the litigation of an attorney or other representative of a party. The Hickman
opinion drew special attention to the need for protecting an attorney against discovery of
memoranda prepared from recollection of oral interviews. The courts have steadfastly
safeguarded against disclosure of lawyers’ mental impressions and legal theories, as well as
mental impressions and subjective evaluations of investigators and claim-agents. In enforcing
this provision of the subdivision, the courts will sometimes find it necessary to order disclosure
of a document but with portions deleted.

Rules 33 and 36 have been revised in order to permit discovery calling for opinions, contentions,
and admissions relating not only to fact but also to the application of law to fact. Under those
rules, a party and his attorney or other representative may be required to disclose, to some extent,
mental impressions, opinions, or conclusions. But documents or parts of documents containing
these matters are protected against discovery by this subdivision. Even though a party may
ultimately have to disclose in response to interrogatories or requests to admit, he is entitled to
keep confidential documents containing such matters prepared for internal use.

Party’s Right to Own Statement--An exception to the requirement of this subdivision enables a
party to secure production of his own statement without any special showing. The cases are
divided. Compare, e.g., Safeway Stores, Inc. v. Reynolds, 176 F.2d 476 (D.C. Cir.1949); Shupe
v. Pennsylvania R.R., 19 F.R.D. 144 (W.D.Pa.1956); with e.g., New York Central R.R. v. Carr,
251 F.2d 433 (4th Cir. 1957); Belback v. Wilson Freight Forwarding Co., 40 F.R.D. 16
(W.D.Pa.1966).

Courts which treat a party’s statement as though it were that of any witness overlook the fact that
the party’s statement is, without more, admissible in evidence. Ordinarily, a party gives a
statement without insisting on a copy because he does not yet have a lawyer and does not
understand the legal consequences of his actions. Thus, the statement is given at a time when he
functions at a disadvantage. Discrepancies between his trial testimony and earlier statement may
result from lapse of memory or ordinary inaccuracy; a written statement produced for the first
time at trial may give such discrepancies a prominence which they do not deserve. In appropriate
cases the court may order a party to be deposed before his statement is produced. E.g., Smith v.
Central Linen Service Co., 39 F.R.D. 15 (D.Md.1966); McCoy v. General Motors Corp., 33
F.R.D. 354 (W.D.Pa.1963).

Commentators strongly support the view that a party be able to secure his statement without a
showing. 4 Moore’s Federal Practice 926.23[8.4] (2d ed. 1966); 2A Barron & Holtzoff, Federal
Practice and Procedure § 652.3 (Wright ed. 1961); see also Note, Developments in the Law--
Discovery, 74 Harv.L.Rev. 940, 1039 (1961). The following states have by statute or rule taken
the same position: Statutes: Fla.Stat.Ann. § 92.33; Ga.Code Ann. § 38-2109(b); La.Stat.Ann.R.S.
13:3732; Mass.Gen.Laws Ann. c. 271, § 44; Minn.Stat.Ann. § 602.01; N.Y.C.P.L.R. § 3101(e);
Rules: Mo.R.C.P. 56.01(a); N.Dak.R.C.P. 34(b); Wyo.R.C.P. 34(b); cf. Mich.G.C.R. 306.2.
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In order to clarify and tighten the provision on statements by a party, the term “statement” is
defined. The definition is adapted from 18 U.S.C. § 3500(e) (Jencks Act). The statement of a
party may of course be that of plaintiff or defendant, and it may be that of an individual or of a
corporation or other organization.

Witness’ Right to Own Statement.--A second exception to the requirement of this subdivision
permits a non-party witness to obtain a copy of his own statement without any special showing,
Many, though not all, of the considerations supporting a party’s right to obtain his statement
apply also to the non-party witness. Insurance companies are increasingly recognizing that a
witness is entitled to a copy of his statement and are modifying their regular practice
accordingly.

Subdivision (b)(4)--Trial Preparation: Experts. This is a new provision dealing with discovery of
information (including facts and opinions) obtained by a party from an expert retained by that
party in relation to litigation or obtained by the expert and not yet transmitted to the party. The
subdivision deals separately with those experts whom the party expects to call as trial witnesses
and with those experts who have been retained or specially employed by the party but who are
not expected to be witnesses. It should be noted that the subdivision does not address itself to the
expert whose information was not acquired in preparation for trial but rather because he was an
actor or viewer with respect to transactions or occurrences that are part of the subject matter of
the lawsuit. Such an expert should be treated as an ordinary witness.

Subsection (b)(4)(A) deals with discovery of information obtained by or through experts who
will be called as witnesses at trial. The provision is responsive to problems suggested by a
relatively recent line of authorities. Many of these cases present intricate and difficult issues as to
which expert testimony is likely to be determinative. Prominent among them are food and drug,
patent, and condemnation cases. See, e.g., United States v. Nysco Laboratories, Inc., 26 F.R.D.
159, 162 (E.D.N.Y.1960) (food and drug); E. 1. du Pont de Nemours & Co. v. Phillips Petroleum
Co., 24 F.R.D. 416, 421 (D.Del.1959) (patent); Cold Metal Process Co. v. Aluminum Co. of
America, 7 F.R.D. 425 (N.D.Ohio 1947), aff’d, Sachs v. Aluminum Co. of America, 167 F.2d
570 (6th Cir. 1948) (same); United States v. 50.34 Acres of Land, 13 F.R.D. 19 (E.D.N.Y.1952)
(condemnation).

In cases of this character, a prohibition against discovery of information held by expert witnesses
produces in acute form the very evils that discovery has been created to prevent. Effective cross-
examination of an expert witness requires advance preparation. The lawyer even with the help of
his own experts frequently cannot anticipate the particular approach his adversary’s expert will
take or the data on which he will base his judgment on the stand. McGlothlin, Some
PracticalProblems in Proof of Economic, Scientific, and Technical Facts, 23 F.R.D. 467, 478
(1958). A California study of discovery and pretrial in condemnation cases notes that the only
substitute for discovery of experts’ valuation materials is “lengthy--and often fruitless--cross-
examination during trial,” and recommends pretrial exchange of such material. Calif.Law
Rev.Comm’n, Discovery in Eminent Domain Proceedings 707-710 (Jan. 1963). Similarly,
effective rebuttal requires advance knowledge of the line of testimony of the other side. If the
latter is foreclosed by a rule against discovery, then the narrowing of issues and elimination of
surprise which discovery normally produces are frustrated.
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These considerations appear to account for the broadening of discovery against experts in the
cases cited where expert testimony was central to the case. In some instances, the opinions are
explicit in relating expanded discovery to improved cross-examination and rebuttal at trial.
Franks v. National Dairy Products Corp., 41 F.R.D. 234 (W.D.Tex.1966); United States v. 23.76
Acres, 32 F.R.D. 593 (D.Md.1963); see also an unpublished opinion of Judge Hincks, quoted in
United States v. 48 Jars, etc., 23 F.R.D. 192, 198 (D.D.C.1958). On the other hand, the need for a
new provision is shown by the many cases in which discovery of expert trial witnesses is needed
for effective cross-examination and rebuttal, and yet courts apply the traditional doctrine and
refuse disclosure. E.g., United States v. Certain Parcels of Land, 25 F.R.D. 192 (N.D.Cal.1959);
United States v. Certain Acres, 18 F.R.D. 98 (M.D.Ga.1955).

Although the trial problems flowing from lack of discovery of expert witnesses are most acute
and noteworthy when the case turns largely on experts, the same problems are encountered when
a single expert testifies. Thus, subdivision (b)(4)(A) draws no line between complex and simple
cases, or between cases with many experts and those with but one. It establishes by rule
substantially the procedure adopted by decision of the court in Knighton v. Villian & Fassio, 39
F.R.D. 11 (D.Md.1965). For a full analysis of the problem and strong recommendations to the
same effect, see Friedenthal, Discovery and Use of an Adverse Party’s Expert Information, 14
Stan.L.Rev. 455, 485-488 (1962); Long, Discovery and Experts under the Federal Rules of Civil
Procedure, 38 F.R.D. 111 (1965).

Past judicial restrictions on discovery of an adversary’s expert, particularly as to his opinions,
reflect the fear that one side will benefit unduly from the other’s better preparation. The
procedure established in subsection (b)(4)(A) holds the risk to a minimum. Discovery is limited
to trial witnesses, and may be obtained only at a time when the parties know who their expert
witnesses will be. A party must as a practical matter prepare his own case in advance of that
time, for he can hardly hope to build his case out of his opponent’s experts.

Subdivision (b)(4)(A) provides for discovery of an expert who is to testify at the trial. A party
can require one who intends to use the expert to state the substance of the testimony that the
expert is expected to give. The court may order further discovery, and it has ample power to
regulate its timing and scope and to prevent abuse. Ordinarily, the order for further discovery
shall compensate the expert for his time, and may compensate the party who intends to use the
expert for past expenses reasonably incurred in obtaining facts or opinions from the expert.
Those provisions are likely to discourage abusive practices.

Subdivision (b)(4)(B) deals with an expert who has been retained or specially employed by the
party in anticipation of litigation or preparation for trial (thus excluding an expert who is simply
a general employee of the party not specially employed on the case), but who is not expected to
be called as a witness. Under its provisions, a party may discover facts known or opinions held
by such an expert only on a showing of exceptional circumstances under which it is
impracticable for the party seeking discovery to obtain facts or opinions on the same subject by
other means.
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Subdivision (b)(4)(B) is concerned only with experts retained or specially consulted in relation to
trial preparation. Thus the subdivision precludes discovery against experts who were informally
consulted in preparation for trial, but not retained or specially employed. As an ancillary
procedure, a party may on a proper showing require the other party to name experts retained or
specially employed, but not those informally consulted.

These new provisions of subdivision (b)(4) repudiate the few decisions that have held an expert’s
information privileged simply because of his status as an expert, e.g., American Oil Co. v.
Pennsylvania Petroleum Products Co., 23 F.R.D. 680, 685-686 (D.R.1.1959). See Louisell,
Modern California Discovery 315-316 (1963). They also reject as ill-considered the decisions
which have sought to bring expert information within the work-product doctrine. See United
States v. McKay, 372 F.2d 174, 176-177 (5th Cir. 1967). The provisions adopt a form of the
more recently developed doctrine of “unfairness”. See e.g., United States v. 23.76 Acres of Land,
32 F.R.D. 593, 597 (D.Md.1963); Louisell, supra, at 317-318; 4 Moore’s Federal Practice 26.24
(2d ed. 1966).

Under subdivision (b)(4)(C), the court is directed or authorized to issue protective orders,
including an order that the expert be paid a reasonable fee for time spent in responding to
discovery, and that the party whose expert is made subject to discovery be paid a fair portion of
the fees and expenses that the party incurred in obtaining information from the expert. The court
may issue the latter order as a condition of discovery, or it may delay the order until after
discovery is completed. These provisions for fees and expenses meet the objection that it is
unfair to permit one side to obtain without cost the benefit of an expert’s work for which the
other side has paid, often a substantial sum. E.g., Lewis v. United Air Lines Transp. Corp., 32
F.Supp. 21 (W.D.Pa.1940); Walsh v. Reynolds Metal Co., 15 F.R.D. 376 (D.N.J.1954). On the
other hand, a party may not obtain discovery simply by offering to pay fees and expenses. Cf.
Boynton v. R. J. Reynolds Tobacco Co., 36 F.Supp. 593 (D.Mass.1941).

In instances of discovery under subdivision (b)(4)(B), the court is directed to award fees and
expenses to the other party, since the information is of direct value to the discovering party’s
preparation of his case. In ordering discovery under (b)(4)(A)(ii), the court has discretion
whether to award fees and expenses to the other party; its decision should depend upon whether
the discovering party is simply learning about the other party’s case or is going beyond this to
develop his own case. Even in cases where the court is directed to issue a protective order, it may
decline to do so if it finds that manifest injustice would result. Thus, the court can protect, when
necessary and appropriate, the interests of an indigent party.

Subdivision (c)--Protective Orders. The provisions of existing Rule 30(b) are transferred to this
subdivision (c), as part of the rearrangement of Rule 26. The language has been changed to give
it application to discovery generally. The subdivision recognizes the power of the court in the
district where a deposition is being taken to make protective orders. Such power is needed when
the deposition is being taken far from the court where the action is pending. The court in the
district where the deposition is being taken may, and frequently will, remit the deponent or party
to the court where the action is pending.
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In addition, drafting changes are made to carry out and clarify the sense of the rule. Insertions are
made to avoid any possible implication that a protective order does not extend to “time” as well
as to “place” or may not safeguard against “undue burden or expense.”

The new reference to trade secrets and other confidential commercial information reflects
existing law. The courts have not given trade secrets automatic and complete immunity against
disclosure, but have in each case weighed their claim to privacy against the need for disclosure.
Frequently, they have been afforded a limited protection. See, e.g., Covey Oil Co. v. Continental
0il Co., 340 F.2d 993 (10th Cir. 1965); Julius M. Ames Co. v. Bostitch, Inc., 235 F.Supp. 856
(S.D.N.Y.1964).

The subdivision contains new matter relating to sanctions. When a motion for a protective order
is made and the court is disposed to deny it, the court may go a step further and issue an order to
provide or permit discovery. This will bring the sanctions of Rule 37(b) directly into play. Since
the court has heard the contentions of all interested persons, an affirmative order is justified. See
Rosenberg, Sanctions to Effectuate Pretrial Discovery, 58 Col.L.Rev. 480, 492-493 (1958). In
addition, the court may require the payment of expenses incurred in relation to the motion.

Subdivision (d)--Sequence and Priority. This new provision is concerned with the sequence in
which parties may proceed with discovery and with related problems of timing. The principal
effects of the new provision are first, to eliminate any fixed priority in the sequence of discovery,
and second, to make clear and explicit the court’s power to establish priority by an order issued
in a particular case.

A priority rule developed by some courts, which confers priority on the party who first serves
notice of taking a deposition, is unsatisfactory in several important respects:

First, this priority rule permits a party to establish a priority running to all depositions as to
which he has given earlier notice. Since he can on a given day serve notice of taking many
depositions he is in a position to delay his adversary’s taking of depositions for an inordinate
time. Some courts have ruled that deposition priority also permits a party to delay his answers to
interrogatories and production of documents. E.g., E. L. du Pont de Nemours & Co. v. Phillips
Petroleum Co., 23 F.R.D. 237 (D.Del.1959); but cf. Sturdevant v. Sears, Roebuck & Co., 32
F.R.D. 426 (W.D.M0.1963).

Second, since notice is the key to priority, if both parties wish to take depositions first a race
results. See Caldwell-Clements, Inc. v. McGraw-Hill Pub. Co., 11 F.R.D. 156 (S.D.N.Y.1951)
(description of tactics used by parties). But the existing rules on notice of deposition create a race
with runners starting from different positions. The plaintiff may not give notice without leave of
court until 20 days after commencement of the action, whereas the defendant may serve notice at
any time after commencement. Thus, a careful and prompt defendant can almost always secure
priority. This advantage of defendants is fortuitous, because the purpose of requiring plaintiff to
wait 20 days is to afford defendant an opportunity to obtain counsel, not to confer priority.

Third, although courts have ordered a change in the normal sequence of discovery on a number
of occasions, e.g., Kaeppler v. James H. Matthews & Co., 200 F.Supp. 229 (E.D.Pa.1961); Park




& Tilford Distillers Corp. v. Distillers Co., 19 F.R.D. 169 (S.D.N.Y.1956), and have at all times
avowed discretion to vary the usual priority, most commentators are agreed that courts in fact
grant relief only for “the most obviously compelling reasons.” 2A Barron & Holtzoff, Federal
Practice and Procedure 44-47 (Wright ed. 1961); see also Younger, Priority of Pretrial
Examination in the Federal Courts--A Comment, 34 N.Y.U.L.Rev. 1271 (1959); Freund, The
Pleading and Pretrial of an Antitrust Claim, 46 Corn.L.Q. 555, 564 (1964). Discontent with the
fairness of actual practice has been evinced by other observers. Comments, 59 Yale L.J. 117 ,
134-136 (1949); Yudkin, Some Refinements in Federal Discovery Procedure, 11 Fed.B.J. 289,
296-297 (1951); Developments in the Law-Discovery, 74 Harv.L.Rev. 940, 954-958 (1961).

Despite these difficulties, some courts have adhered to the priority rule, presumably because it
provides a test which is easily understood and applied by the parties without much court
intervention. It thus permits deposition discovery to function extrajudicially, which the rules
provide for and the courts desire. For these same reasons, courts are reluctant to make numerous
exceptions to the rule.

The Columbia Survey makes clear that the problem of priority does not affect litigants generally.
It found that most litigants do not move quickly to obtain discovery. In over half of the cases,
both parties waited at least 50 days. During the first 20 days after commencement of the action--
the period when defendant might assure his priority by noticing depositions--16 percent of the
defendants acted to obtain discovery. A race could not have occurred in more than 16 percent of
the cases and it undoubtedly occurred in fewer. On the other hand, five times as many defendants
as plaintiffs served notice of deposition during the first 19 days. To the same effect, see
Comment, Tactical Use and Abuse of Depositions Under the Federal Rules, 59 Yale L.J. 117,
134 (1949).

These findings do not mean, however, that the priority rule is satisfactory or that a problem of
priority does not exist. The court decisions show that parties do battle on this issue and carry
their disputes to court. The statistics show that these court cases are not typical. By the same
token, they reveal that more extensive exercise of judicial discretion to vary the priority will not
bring a flood of litigation, and that a change in the priority rule will in fact affect only a small
fraction of the cases.

It is contended by some that there is no need to alter the existing priority practice. In support, it is
urged that there is no evidence that injustices in fact result from present practice and that, in any
event, the courts can and do promulgate local rules, as in New York, to deal with local situations
and issue orders to avoid possible injustice in particular cases.

Subdivision (d) is based on the contrary view that the rule of priority based on notice is
unsatisfactory and unfair in its operation. Subdivision (d) follows an approach adapted from
Civil Rule 4 of the District Court for the Southern District of New York. That rule provides that
starting 40 days after commencement of the action, unless otherwise ordered by the court, the
fact that one party is taking a deposition shall not prevent another party from doing so
“concurrently.” In practice, the depositions are not usually taken simultaneously; rather, the
parties work out arrangements for alternation in the taking of depositions. One party may take a
complete deposition and then the other, or, if the depositions are extensive, one party deposes for




a set time, and then the other. See Caldwell-Clements, Inc. v. McCraw-Hill Pub. Co., 11 F.R.D.
156 (S.D.N.Y.1951).

In principle, one party’s initiation of discovery should not wait upon the other’s completion,
unless delay is dictated by special considerations. Clearly the principle is feasible with respect to
all methods of discovery other than depositions. And the experience of the Southern District of
New York shows that the principle can be applied to depositions as well. The courts have not had
an increase in motion business on this matter. Once it is clear to lawyers that they bargain on an
equal footing, they are usually able to arrange for an orderly succession of depositions without
judicial intervention. Professor Moore has called attention to Civil Rule 4 and suggested that it
may usefully be extended to other areas. 4 Moore’s Federal Practice 1154 (2d ed. 1966).

The court may upon motion and by order grant priority in a particular case. But a local court rule
purporting to confer priority in certain classes of cases would be inconsistent with this
subdivision and thus void.

Subdivision (e)--Supplementation of Responses. The rules do not now state whether
interrogatories (and questions at deposition as well as requests for inspection and admissions)
impose a “continuing burden” on the responding party to supplement his answers if he obtains
new information. The issue is acute when new information renders substantially incomplete or
inaccurate an answer which was complete and accurate when made. It is essential that the rules
provide an answer to this question. The parties can adjust to a rule either way, once they know
what it is. See 4 Moore’s Federal Practice §33.25[4] (2d ed. 1966).

Arguments can be made both ways. Imposition of a continuing burden reduces the proliferation
of additional sets of interrogatories. Some courts have adopted local rules establishing such a
burden. E.g., E.D.Pa.R. 20(f), quoted in Taggart v. Vermont Transp. Co., 32 F.R.D. 587
(E.D.Pa.1963); D.Me.R. 15(c). Others have imposed the burden by decision. E.g., Chenault v.
Nebraska Farm Products, Inc., 9 F.R.D. 529, 533 (D.Nebr.1949). On the other hand, there are
serious objections to the burden, especially in protracted cases. Although the party signs the
answers, it is his lawyer who understands their significance and bears the responsibility to bring
answers up to date. In a complex case all sorts of information reaches the party, who little
understands its bearing on answers previously given to interrogatories. In practice, therefore, the
lawyer under a continuing burden must periodically recheck all interrogatories and canvass all
new information. But a full set of new answers may no longer be needed by the interrogating
party. Some issues will have been dropped from the case, some questions are now seen as
unimportant, and other questions must in any event be reformulated. See Novick v. Pennsylvania
R.R., 18 F.R.D. 296, 298 (W.D.Pa.1955).

Subdivision (e) provides that a party is not under a continuing burden except as expressly
provided. Cf. Note, 68 Harv.L.Rev. 673, 677 (1955). An exception is made as to the identity of
persons having knowledge of discoverable matters, because of the obvious importance to each
side of knowing all witnesses and because information about witnesses routinely comes to each
lawyer’s attention. Many of the decisions on the issue of a continuing burden have in fact
concerned the identity of witnesses. An exception is also made as to expert trial witnesses in
order to carry out the provisions of Rule 26(b)(4). See Diversified Products Corp. v. Sports
Center Co., 42 F.R.D. 3 (D.Md.1967).
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Another exception is made for the situation in which a party, or more frequently his lawyer,
obtains actual knowledge that a prior response is incorrect. This exception does not impose a
duty to check the accuracy of prior responses, but it prevents knowing concealment by a party or
attorney. Finally, a duty to supplement may be imposed by order of the court in a particular case
(including an order resulting from a pretrial conference) or by agreement of the parties. A party
may of course make a new discovery request which requires supplementation of prior responses.

The duty will normally be enforced, in those limited instances where it is imposed, through
sanctions imposed by the trial court, including exclusion of evidence, continuance, or other
action, as the court may deem appropriate.

1980 Amendment

Subdivision (f). This subdivision is new. There has been widespread criticism of abuse of
discovery. The Committee has considered a number of proposals to eliminate abuse, including a
change in Rule 26(b)(1) with respect to the scope of discovery and a change in Rule 33(a) to
limit the number of questions that can be asked by interrogatories to parties.

The Committee believes that abuse of discovery, while very serious in certain cases, is not so
general as to require such basic changes in the rules that govern discovery in all cases. A very
recent study of discovery in selected metropolitan districts tends to support its belief. P.
Connolly, E. Holleman, & M. Kuhlman, Judicial Controls and the Civil Litigative Process:
Discovery (Federal Judicial Center, 1978). In the judgment of the Committee abuse can best be
prevented by intervention by the court as soon as abuse is threatened.

To this end this subdivision provides that counsel who has attempted without success to effect
with opposing counsel a reasonable program or plan for discovery is entitled to the assistance of
the court.

It is not contemplated that requests for discovery conferences will be made routinely. A
relatively narrow discovery dispute should be resolved by resort to Rules 26(c) or 37(a), and if it
appears that a request for a conference is in fact grounded in such a dispute, the court may refer
counsel to those rules. If the court is persuaded that a request is frivolous or vexatious, it can
strike it. See Rules 11 and 7(b)(2).

A number of courts routinely consider discovery matters in preliminary pretrial conferences held
shortly after the pleadings are closed. This subdivision does not interfere with such a practice. It

authorizes the court to combine a discovery conference with a pretrial conference under Rule 16

if a pretrial conference is held sufficiently early to prevent or curb abuse.

1983 Amendment
Excessive discovery and evasion or resistance to reasonable discovery requests pose significant

problems. Recent studies have made some attempt to determine the sources and extent of the
difficulties. See Brazil, Civil Discovery: Lawyers’ Views of its Effectiveness, Principal Problems
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and Abuses, American Bar Foundation (1980); Connolly, Holleman & Kuhlman, Judicial
Controls and the Civil Litigative Process: Discovery, Federal Judicial Center (1978); Ellington,
A Study of Sanctions for Discovery Abuse, Department of Justice (1979); Schroeder & Frank,
The Proposed Changes in the Discovery Rules, 1978 Ariz.St.L.J. 475.

The purpose of discovery is to provide a mechanism for making relevant information available to
the litigants. “Mutual knowledge of all the relevant facts gathered by both parties is essential to
proper litigation.” Hickman v. Taylor, 329 U.S. 495, 507 (1947). Thus the spirit of the rules is
violated when advocates attempt to use discovery tools as tactical weapons rather than to expose
the facts and illuminate the issues by overuse of discovery or unnecessary use of defensive
weapons or evasive responses. All of this results in excessively costly and time-consuming
activities that are disproportionate to the nature of the case, the amount involved, or the issues or
values at stake.

Given our adversary tradition and the current discovery rules, it is not surprising that there are
many opportunities, if not incentives, for attorneys to engage in discovery that, although
authorized by the broad, permissive terms of the rules, nevertheless results in delay. See Brazil,
The Adversary Character of Civil Discovery: A Critique and Proposals for Change, 31
Vand.L.Rev. 1259 (1978). As a result, it has been said that the rules have “not infrequently
[been] exploited to the disadvantage of justice.” Herbert v. Lando, 441 U.S. 153, 179 (1979)
(Powell, J., concurring). These practices impose costs on an already overburdened system and
impede the fundamental goal of the “just, speedy, and inexpensive determination of every
action.” Fed.R.Civ.P. 1.

Subdivision (a); Discovery Methods. The deletion of the last sentence of Rule 26(a)(1), which
provided that unless the court ordered otherwise under Rule 26(c) “the frequency of use” of the
various discovery methods was not to be limited, is an attempt to address the problem of
duplicative, redundant, and excessive discovery and to reduce it. The amendment, in conjunction
with the changes in Rule 26(b)(1), is designed to encourage district judges to identify instances
of needless discovery and to limit the use of the various discovery devices accordingly. The
question may be raised by one of the parties, typically on a motion for a protective order, or by
the court on its own initiative. It is entirely appropriate to consider a limitation on the frequency
of use of discovery at a discovery conference under Rule 26(f) or at any other pretrial conference
authorized by these rules. In considering the discovery needs of a particular case, the court
should consider the factors described in Rule 26(b)(1).

Subdivision (b); Discovery Scope and Limits. Rule 26(b)(1) has been amended to add a sentence
to deal with the problem of over-discovery. The objective is to guard against redundant or
disproportionate discovery by giving the court authority to reduce the amount of discovery that
may be directed to matters that are otherwise proper subjects of inquiry. The new sentence is
intended to encourage judges to be more aggressive in identifying and discouraging discovery
overuse. The grounds mentioned in the amended rule for limiting discovery reflect the existing
practice of many courts in issuing protective orders under Rule 26(c). See, e.g., Carlson Cos. v.
Sperry & Hutchinson Co., 374 F.Supp. 1080 (D.Minn.1974); Dolgow v. Anderson, 53 F.R.D.
661 (E.D.N.Y.1971); Mitchell v. American Tobacco Co., 33 F.R.D. 262 (M.D.Pa.1963); Welty
v. Clute, 1 F.R.D. 446 (W.D.N.Y.1941). On the whole, however, district judges have been




reluctant to limit the use of the discovery devices. See, e.g., Apco Oil Co. v. Certified Transp.,
Inc., 46 F.R.D. 428 (W.D.Mo0.1969). See generally 8 Wright & Miller, Federal Practice and
Procedure: Civil §§ 2036, 2037, 2039, 2040 (1970).

The first element of the standard, Rule 26(b)(1)(i), is designed to minimize redundancy in
discovery and encourage attorneys to be sensitive to the comparative costs of different methods
of securing information. Subdivision (b)(1)(ii) also seeks to reduce repetitiveness and to oblige
lawyers to think through their discovery activities in advance so that full utilization is made of
each deposition, document request, or set of interrogatories. The elements of Rule 26(b)(1)(iii)
address the problem of discovery that is disproportionate to the individual lawsuit as measured
by such matters as its nature and complexity, the importance of the issues at stake in a case
seeking damages, the limitations on a financially weak litigant to withstand extensive opposition
to a discovery program or to respond to discovery requests, and the significance of the
substantive issues, as measured in philosophic, social, or institutional terms. Thus the rule
recognizes that many cases in public policy spheres, such as employment practices, free speech,
and other matters, may have importance far beyond the monetary amount involved. The court
must apply the standards in an even-handed manner that will prevent use of discovery to wage a
war of attrition or as a device to coerce a party, whether financially weak or affluent.

The rule contemplates greater judicial involvement in the discovery process and thus
acknowledges the reality that it cannot always operate on a self-regulating basis. See Connolly,
Holleman & Kuhlman, Judicial Controls and the Civil Litigative Process: Discovery 77, Federal
Judicial Center (1978). In an appropriate case the court could restrict the number of depositions,
interrogatories, or the scope of a production request. But the court must be careful not to deprive
a party of discovery that is reasonably necessary to afford a fair opportunity to develop and
prepare the case.

The court may act on motion, or its own initiative. It is entirely appropriate to resort to the
amended rule in conjunction with a discovery conference under Rule 26(f) or one of the other
pretrial conferences authorized by the rules.

Subdivision (g); Signing of Discovery Requests, Responses, and Objections. Rule 26(g) imposes
an affirmative duty to engage in pretrial discovery in a responsible manner that is consistent with
the spirit and purposes of Rules 26 through 37. In addition, Rule 26(g) is designed to curb
discovery abuse by explicitly encouraging the imposition of sanctions. The subdivision provides
a deterrent to both excessive discovery and evasion by imposing a certification requirement that
obliges each attorney to stop and think about the legitimacy of a discovery request, a response
thereto, or an objection. The term “response” includes answers to interrogatories and to requests
to admit as well as responses to production requests.

If primary responsibility for conducting discovery is to continue to rest with the litigants, they
must be obliged to act responsibly and avoid abuse. With this in mind, Rule 26(g), which
parallels the amendments to Rule 11, requires an attorney or unrepresented party to sign each
discovery request, response, or objection. Motions relating to discovery are governed by Rule 11.
However, since a discovery request, response, or objection usually deals with more specific
subject matter than motions or papers, the elements that must be certified in connection with the




former are spelled out more completely. The signature is a certification of the elements set forth
in Rule 26(g).

Although the certification duty requires the lawyer to pause and consider the reasonableness of
his request, response, or objection, it is not meant to discourage or restrict necessary and
legitimate discovery. The rule simply requires that the attorney make a reasonable inquiry into
the factual basis of his response, request, or objection.

The duty to make a “reasonable inquiry” is satisfied if the investigation undertaken by the
attorney and the conclusions drawn therefrom are reasonable under the circumstances. It is an
objective standard similar to the one imposed by Rule 11. See the Advisory Committee Note to
Rule 11. See also Kinee v. Abraham Lincoln Fed. Sav. & Loan Ass’n, 365 F.Supp. 975
(E.D.Pa.1973). In making the inquiry, the attorney may rely on assertions by the client and on
communications with other counsel in the case as long as that reliance is appropriate under the
circumstances. Ultimately, what is reasonable is a matter for the court to decide on the totality of
the circumstances.

Rule 26(g) does not require the signing attorney to certify the truthfulness of the client’s factual
responses to a discovery request. Rather, the signature certifies that the lawyer has made a
reasonable effort to assure that the client has provided all the information and documents
available to him that are responsive to the discovery demand. Thus, the lawyer’s certification
under Rule 26(g) should be distinguished from other signature requirements in the rules, such as
those in Rules 30(¢) and 33.

Nor does the rule require a party or an attorney to disclose privileged communications or work
product in order to show that a discovery request, response, or objection is substantially justified.
The provisions of Rule 26(c), including appropriate orders after in camera inspection by the
court, remain available to protect a party claiming privilege or work product protection.

The signing requirement means that every discovery request, response, or objection should be
grounded on a theory that is reasonable under the precedents or a good faith belief as to what
should be the law. This standard is heavily dependent on the circumstances of each case. The
certification speaks as of the time it is made. The duty to supplement discovery responses
continues to be governed by Rule 26(e).

Concern about discovery abuse has led to widespread recognition that there is a need for more
aggressive judicial control and supervision. ACF Industries, Inc. v. EEOC, 439 U.S. 1081 (1979)
(certiorari denied) (Powell, J., dissenting). Sanctions to deter discovery abuse would be more
effective if they were diligently applied “not merely to penalize those whose conduct may be
deemed to warrant such a sanction, but to deter those who might be tempted to such conduct in
the absence of such a deterrent.” National Hockey League v. Metropolitan Hockey Club, 427
U.S. 639, 643 (1976). See also Note, The Emerging Deterrence Orientation in the Imposition of
Discovery Sanctions, 91 Harv.L.Rev. 1033 (1978). Thus the premise of Rule 26(g) is that
imposing sanctions on attorneys who fail to meet the rule’s standards will significantly reduce
abuse by imposing disadvantages therefor.,
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Because of the asserted reluctance to impose sanctions on attorneys who abuse the discovery
rules, see Brazil, Civil Discovery: Lawyers’ Views of its Effectiveness, Principal Problems and
Abuses, American Bar Foundation (1980); Ellington, A Study of Sanctions for Discovery Abuse,
Department of Justice (1979), Rule 26(g) makes explicit the authority judges now have to
impose appropriate sanctions and requires them to use it. This authority derives from Rule 37, 28
U.S.C. § 1927, and the court’s inherent power. See Roadway Express, Inc. v. Piper, 447 U.S. 752
(1980); Martin v. Bell Helicopter Co., 85 F.R.D. 654, 661-62 (D.Col.1980); Note, Sanctions
Imposed by Courts on Attorneys Who Abuse the Judicial Process, 44 U.Chi.L.Rev. 619 (1977).
The new rule mandates that sanctions be imposed on attorneys who fail to meet the standards
established in the first portion of Rule 26(g). The nature of the sanction is a matter of judicial
discretion to be exercised in light of the particular circumstances. The court may take into
account any failure by the party seeking sanctions to invoke protection under Rule 26(c) at an
early stage in the litigation.

The sanctioning process must comport with due process requirements. The kind of notice and
hearing required will depend on the facts of the case and the severity of the sanction being
considered. To prevent the proliferation of the sanction procedure and to avoid multiple hearings,
discovery in any sanction proceeding normally should be permitted only when it is clearly
required by the interests of justice. In most cases the court will be aware of the circumstances
and only a brief hearing should be necessary.

1987 Amendment
The amendments are technical. No substantive change is intended.
1993 Amendments

Subdivision (a). Through the addition of paragraphs (1)-(4), this subdivision imposes on parties a
duty to disclose, without awaiting formal discovery requests, certain basic information that is
needed in most cases to prepare for trial or make an informed decision about settlement. The rule
requires all parties (1) early in the case to exchange information regarding potential witnesses,
documentary evidence, damages, and insurance, (2) at an appropriate time during the discovery
period to identify expert witnesses and provide a detailed written statement of the testimony that
may be offered at trial through specially retained experts, and (3) as the trial date approaches to
identify the particular evidence that may be offered at trial. The enumeration in Rule 26(a) of
items to be disclosed does not prevent a court from requiring by order or local rule that the
parties disclose additional information without a discovery request. Nor are parties precluded
from using traditional discovery methods to obtain further information regarding these matters,
as for example asking an expert during a deposition about testimony given in other litigation
beyond the four-year period specified in Rule 26(a)(2)(B).

A major purpose of the revision is to accelerate the exchange of basic information about the case
and to eliminate the paper work involved in requesting such information, and the rule should be

applied in a manner to achieve those objectives. The concepts of imposing a duty of disclosure
were set forth in Brazil, The Adversary Character of Civil Discovery: A Critique and Proposals




for Change, 31 Vand.L.Rev. 1348 (1978), and Schwarzer, The Federal Rules, the Adversary
Process, and Discovery Reform, 50 U.Pitt.L.Rev. 703, 721-23 (1989).

The rule is based upon the experience of district courts that have required disclosure of some of
this information through local rules, court-approved standard interrogatories, and standing
orders. Most have required pretrial disclosure of the kind of information described in Rule
26(a)(3). Many have required written reports from experts containing information like that
specified in Rule 26(a)(2)(B). While far more limited, the experience of the few state and federal
courts that have required pre-discovery exchange of core information such as is contemplated in
Rule 26(a)(1) indicates that savings in time and expense can be achieved, particularly if the
litigants meet and discuss the issues in the case as a predicate for this exchange and if a judge
supports the process, as by using the results to guide further proceedings in the case. Courts in
Canada and the United Kingdom have for many years required disclosure of certain information
without awaiting a request from an adversary.

Paragraph (1). As the functional equivalent of court-ordered interrogatories, this paragraph
requires early disclosure, without need for any request, of four types of information that have
been customarily secured early in litigation through formal discovery. The introductory clause
permits the court, by local rule, to exempt all or particular types of cases from these disclosure
requirement [sic] or to modify the nature of the information to be disclosed. It is expected that
courts would, for example, exempt cases like Social Security reviews and government collection
cases in which discovery would not be appropriate or would be unlikely. By order the court may
eliminate or modify the disclosure requirements in a particular case, and similarly the parties,
unless precluded by order or local rule, can stipulate to elimination or modification of the
requirements for that case. The disclosure obligations specified in paragraph (1) will not be
appropriate for all cases, and it is expected that changes in these obligations will be made by the
court or parties when the circumstances warrant.

Authorization of these local variations is, in large measure, included in order to accommodate the
Civil Justice Reform Act of 1990, which implicitly directs districts to experiment during the
study period with differing procedures to reduce the time and expense of civil litigation. The
civil justice delay and expense reduction plans adopted by the courts under the Act differ as to
the type, form, and timing of disclosures required. Section 105(c)(1) of the Act calls for a report
by the Judicial Conference to Congress by December 31, 1995, comparing experience in twenty
of these courts; and section 105(c)(2)(B) contemplates that some changes in the Rules may then
be needed. While these studies may indicate the desirability of further changes in Rule 26(a)(1),
these changes probably could not become effective before December 1998 at the earliest. In the
meantime, the present revision puts in place a series of disclosure obligations that, unless a court
acts affirmatively to impose other requirements or indeed to reject all such requirements for the
present, are designed to eliminate certain discovery, help focus the discovery that is needed, and
facilitate preparation for trial or settlement.

Subparagraph (A) requires identification of all persons who, based on the investigation
conducted thus far, are likely to have discoverable information relevant to the factual disputes
between the parties. All persons with such information should be disclosed, whether or not their
testimony will be supportive of the position of the disclosing party. As officers of the court,
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counsel are expected to disclose the identity of those persons who may be used by them as
witnesses or who, if their potential testimony were known, might reasonably be expected to be
deposed or called as a witness by any of the other parties. Indicating briefly the general topics on
which such persons have information should not be burdensome, and will assist other parties in
deciding which depositions will actually be needed.

Subparagraph (B) is included as a substitute for the inquiries routinely made about the existence
and location of documents and other tangible things in the possession, custody, or control of the
disclosing party. Although, unlike subdivision (a)(3)(C), an itemized listing of each exhibit is not
required, the disclosure should describe and categorize, to the extent identified during the initial
investigation, the nature and location of potentially relevant documents and records, including
computerized data and other electronically-recorded information, sufficiently to enable opposing
parties (1) to make an informed decision concerning which documents might need to be
examined, at least initially, and (2) to frame their document requests in a manner likely to avoid
squabbles resulting from the wording of the requests. As with potential witnesses, the
requirement for disclosure of documents applies to all potentially relevant items then known to
the party, whether or not supportive of its contentions in the case.

Unlike subparagraphs (C) and (D), subparagraph (B) does not require production of any
documents. Of course, in cases involving few documents a disclosing party may prefer to
provide copies of the documents rather than describe them, and the rule is written to afford this
option to the disclosing party. If, as will be more typical, only the description is provided, the
other parties are expected to obtain the documents desired by proceeding under Rule 34 or
through informal requests. The disclosing party does not, by describing documents under
subparagraph (B), waive its right to object to production on the basis of privilege or work
product protection, or to assert that the documents are not sufficiently relevant to justify the
burden or expense of production.

The initial disclosure requirements of subparagraphs (A) and (B) are limited to identification of
potential evidence “relevant to disputed facts alleged with particularity in the pleadings.” There
is no need for a party to identify potential evidence with respect to allegations that are admitted.
Broad, vague, and conclusory allegations sometimes tolerated in notice pleading--for example,
the assertion that a product with many component parts is defective in some unspecified manner-
-should not impose upon responding parties the obligation at that point to search for and identify
all persons possibly involved in, or all documents affecting, the design, manufacture, and
assembly of the product. The greater the specificity and clarity of the allegations in the
pleadings, the more complete should be the listing of potential witnesses and types of
documentary evidence. Although paragraphs (1)(A) and (1)(B) by their terms refer to the factual
disputes defined in the pleadings, the rule contemplates that these issues would be informally
refined and clarified during the meeting of the parties under subdivision (f) and that the
disclosure obligations would be adjusted in the light of these discussions. The disclosure
requirements should, in short, be applied with common sense in light of the principles of Rule 1,
keeping in mind the salutary purposes that the rule is intended to accomplish. The litigants
should not indulge in gamesmanship with respect to the disclosure obligations.
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Subparagraph (C) imposes a burden of disclosure that includes the functional equivalent of a
standing Request for Production under Rule 34. A party claiming damages or other monetary
relief must, in addition to disclosing the calculation of such damages, make available the
supporting documents for inspection and copying as if a request for such materials had been
made under Rule 34. This obligation applies only with respect to documents then reasonably
available to it and not privileged or protected as work product. Likewise, a party would not be
expected to provide a calculation of damages which, as in many patent infringement actions,
depends on information in the possession of another party or person.

Subparagraph (D) replaces subdivision (b)(2) of Rule 26, and provides that liability insurance
policies be made available for inspection and copying. The last two sentences of that subdivision
have been omitted as unnecessary, not to signify any change of law. The disclosure of insurance
information does not thereby render such information admissible in evidence. See Rule 41 1,
Federal Rules of Evidence. Nor does subparagraph (D) require disclosure of applications for
insurance, though in particular cases such information may be discoverable in accordance with
revised subdivision (a)(5).

Unless the court directs a different time, the disclosures required by subdivision (a)(1) are to be
made at or within 10 days after the meeting of the parties under subdivision (®). One of the
purposes of this meeting is to refine the factual disputes with respect to which disclosures should
be made under paragraphs (1)(A) and (1)(B), particularly if an answer has not been filed bya
defendant, or, indeed, to afford the parties an opportunity to modify by stipulation the timing or
scope of these obligations. The time of this meeting is generally left to the parties provided it is
held at least 14 days before a scheduling conference is held or before a scheduling order is due
under Rule 16(b). In cases in which no scheduling conference is held, this will mean that the
meeting must ordinarily be held within 75 days after a defendant has first appeared in the case
and hence that the initial disclosures would be due no later than 85 days after the first appearance
of a defendant.

Before making its disclosures, a party has the obligation under subdivision (g)(1) to make a
reasonable inquiry into the facts of the case. The rule does not demand an exhaustive
investigation at this stage of the case, but one that is reasonable under the circumstances,
focusing on the facts that are alleged with particularity in the pleadings. The type of investigation
that can be expected at this point will vary based upon such factors as the number and
complexity of the issues; the location, nature, number, and availability of potentially relevant
witnesses and documents; the extent of past working relationships between the attorney and the
client, particularly in handling related or similar litigation; and of course how long the party has
to conduct an investigation, either before or after filing of the case. As provided in the last
sentence of subdivision (a)(1), a party is not excused from the duty of disclosure merely because
its investigation is incomplete. The party should make its initial disclosures based on the
pleadings and the information then reasonably available to it. As its investigation continues and
as the issues in the pleadings are clarified, it should supplement its disclosures as required by
subdivision (€)(1). A party is not relieved from its obligation of disclosure merely because
another party has not made its disclosures or has made an inadequate disclosure.
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It will often be desirable, particularly if the claims made in the complaint are broadly stated, for
the parties to have their Rule 26(f) meeting early in the case, perhaps before a defendant has
answered the complaint or had time to conduct other than a cursory investigation. In such
circumstances, in order to facilitate more meaningful and useful initial disclosures, they can and
should stipulate to a period of more than 10 days after the meeting in which to make these
disclosures, at least for defendants who had no advance notice of the potential litigation. A
stipulation at an early meeting affording such a defendant at least 60 days after receiving the
complaint in which to make its disclosures under subdivision (a)(1)--a period that is two weeks
longer than the time formerly specified for responding to interrogatories served with a
complaint--should be adequate and appropriate in most cases.

Paragraph (2). This paragraph imposes an additional duty to disclose information regarding
expert testimony sufficiently in advance of trial that opposing parties have a reasonable
opportunity to prepare for effective cross examination and perhaps arrange for expert testimony
from other witnesses. Normally the court should prescribe a time for these disclosures in a
scheduling order under Rule 16(b), and in most cases the party with the burden of proof on an
issue should disclose its expert testimony on that issue before other parties are required to make
their disclosures with respect to that issue. In the absence of such a direction, the disclosures are
to be made by all parties at least 90 days before the trial date or the date by which the case is to
be ready for trial, except that an additional 30 days is allowed (unless the court specifies another
time) for disclosure of expert testimony to be used solely to contradict or rebut the testimony that
may be presented by another party’s expert. For a discussion of procedures that have been used
to enhance the reliability of expert testimony, see M. Graham, Expert Witness Testimony and the
Federal Rules of Evidence: Insuring Adequate Assurance of Trustworthiness, 1986 U.Ill.L.Rev.
90.

Paragraph (2)(B) requires that persons retained or specially employed to provide expert
testimony, or whose duties as an employee of the party regularly involve the giving of expert
testimony, must prepare a detailed and complete written report, stating the testimony the witness
is expected to present during direct examination, together with the reasons therefor. The
information disclosed under the former rule in answering interrogatories about the “substance” of
expert testimony was frequently so sketchy and vague that it rarely dispensed with the need to
depose the expert and often was even of little help in preparing for a deposition of the witness.
Revised Rule 37(c)(1) provides an incentive for full disclosure; namely, that a party will not
ordinarily be permitted to use on direct examination any expert testimony not so disclosed. Rule
26(a)(2)(B) does not preclude counsel from providing assistance to experts in preparing the
reports, and indeed, with experts such as automobile mechanics, this assistance may be needed.
Nevertheless, the report, which is intended to set forth the substance of the direct examination,
should be written in a manner that reflects the testimony to be given by the witness and it must
be signed by the witness.

The report is to disclose the data and other information considered by the expert and any
exhibits or charts that summarize or support the expert’s opinions. Given this obligation of
disclosure, litigants should no longer be able to argue that materials furnished to their experts to
be used in forming their opinions--whether or not ultimately relied upon by the expert--are
privileged or otherwise protected from disclosure when such persons are testifying or being
deposed.
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Revised subdivision (b)(4)(A) authorizes the deposition of expert witnesses. Since depositions of
experts required to prepare a written report may be taken only after the report has been served,
the length of the deposition of such experts should be reduced, and in many cases the report may
eliminate the need for a deposition. Revised subdivision (e)(1) requires disclosure of any
material changes made in the opinions of an expert from whom a report is required, whether the
changes are in the written report or in testimony given at a deposition.

For convenience, this rule and revised Rule 30 continue to use the term “expert” to refer to those
persons who will testify under Rule 702 of the Federal Rules of Evidence with respect to
scientific, technical, and other specialized matters. The requirement of a written report in
paragraph (2)(B), however, applies only to those experts who are retained or specially employed
to provide such testimony in the case or whose duties as an employee of a party regularly involve
the giving of such testimony. A treating physician, for example, can be deposed or called to
testify at trial without any requirement for a written report. By local rule, order, or written
stipulation, the requirement of a written report may be waived for particular experts or imposed
upon additional persons who will provide opinions under Rule 702.

Paragraph (3). This paragraph imposes an additional duty to disclose, without any request,
information customarily needed in final preparation for trial. These disclosures are to be made in
accordance with schedules adopted by the court under Rule 16(b) or by special order. If no such
schedule is directed by the court, the disclosures are to be made at least 30 days before
commencement of the trial. By its terms, rule 26(a)(3) does not require disclosure of evidence to
be used solely for impeachment purposes; however, disclosure of such evidence--as well as other
items relating to conduct of trial--may be required by local rule or a pretrial order.

Subparagraph (A) requires the parties to designate the persons whose testimony they may present
as substantive evidence at trial, whether in person or by deposition. Those who will probably be
called as witnesses should be listed separately from those who are not likely to be called but who
are being listed in order to preserve the right to do so if needed because of developments during
trial. Revised Rule 37(c)(1) provides that only persons so listed may be used at trial to present
substantive evidence. This restriction does not apply unless the omission was “without
substantial justification” and hence would not bar an unlisted witness if the need for such
testimony is based upon developments during trial that could not reasonably have been
anticipated--e.g., a change of testimony.

Listing a witness does not obligate the party to secure the attendance of the person at trial, but
should preclude the party from objecting if the person is called to testify by another party who
did not list the person as a witness.

Subparagraph (B) requires the party to indicate which of these potential witnesses will be
presented by deposition at trial. A party expecting to use at trial a deposition not recorded by
stenographic means is required by revised Rule 32 to provide the court with a transcript of the
pertinent portions of such depositions. This rule requires that copies of the transcript of a
nonstenographic deposition be provided to other parties in advance of trial for verification, an
obvious concern since counsel often utilize their own personnel to prepare transcripts from audio
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or video tapes. By order or local rule, the court may require that parties designate the particular
portions of stenographic depositions to be used at trial.

Subparagraph (C) requires disclosure of exhibits, including summaries (whether to be offered in
lieu of other documentary evidence or to be used as an aid in understanding such evidence), that
may be offered as substantive evidence. The rule requires a separate listing of each such exhibit,
though it should permit voluminous items of a similar or standardized character to be described
by meaningful categories. For example, unless the court has otherwise directed, a series of
vouchers might be shown collectively as a single exhibit with their starting and ending dates. As
with witnesses, the exhibits that will probably be offered are to be listed separately from those
which are unlikely to be offered but which are listed in order to preserve the right to do so if
needed because of developments during trial. Under revised Rule 37(c)(1) the court can permit
use of unlisted documents the need for which could not reasonably have been anticipated in
advance of trial.

Upon receipt of these final pretrial disclosures, other parties have 14 days (unless a different time
is specified by the court) to disclose any objections they wish to preserve to the usability of the
deposition testimony or to the admissibility of the documentary evidence (other than under Rules
402 and 403 of the Federal Rules of Evidence). Similar provisions have become commonplace
either in pretrial orders or by local rules, and significantly expedite the presentation of evidence
at trial, as well as eliminate the need to have available witnesses to provide “foundation”
testimony for most items of documentary evidence. The listing of a potential objection does not
constitute the making of that objection or require the court to rule on the objection; rather, it
preserves the right of the party to make the objection when and as appropriate during trial. The
court may, however, elect to treat the listing as a motion “in limine” and rule upon the objections
in advance of trial to the extent appropriate.

The time specified in the rule for the final pretrial disclosures is relatively close to the trial date.
The objective is to eliminate the time and expense in making these disclosures of evidence and
objections in those cases that settle shortly before trial, while affording a reasonable time for
final preparation for trial in those cases that do not settle. In many cases, it will be desirable for
the court in a scheduling or pretrial order to set an earlier time for disclosures of evidence and
provide more time for disclosing potential objections.

Paragraph (4). This paragraph prescribes the form of disclosures. A signed written statement is
required, reminding the parties and counsel of the solemnity of the obligations imposed; and the
signature on the initial or pretrial disclosure is a certification under subdivision (g)(1) that it is
complete and correct as of the time when made. Consistent with Rule 5(d), these disclosures are
to be filed with the court unless otherwise directed. It is anticipated that many courts will direct
that expert reports required under paragraph (2)(B) not be filed until needed in connection with a
motion or for trial.

Paragraph (5). This paragraph is revised to take note of the availability of revised Rule 45 for
inspection from non-parties of documents and premises without the need for a deposition.




Subdivision (b). This subdivision is revised in several respects. First, former paragraph (1) is
subdivided into two paragraphs for ease of reference and to avoid renumbering of paragraphs (3)
and (4). Textual changes are then made in new paragraph (2) to enable the court to keep tighter
rein on the extent of discovery. The information explosion of recent decades has greatly
increased both the potential cost of wide-ranging discovery and the potential for discovery to be
used as an instrument for delay or oppression. Amendments to Rules 30, 31, and 33 place
presumptive limits on the number of depositions and interrogatories, subject to leave of court to
pursue additional discovery. The revisions in Rule 26(b)(2) are intended to provide the court
with broader discretion to impose additional restrictions on the scope and extent of discovery and
to authorize courts that develop case tracking systems based on the complexity of cases to
increase or decrease by local rule the presumptive number of depositions and interrogatories
allowed in particular types or classifications of cases. The revision also dispels any doubt as to
the power of the court to impose limitations on the length of depositions under Rule 30 or on the
number of requests for admission under Rule 36.

Second, former paragraph (2), relating to insurance, has been relocated as part of the required
initial disclosures under subdivision (a)(1)(D), and revised to provide for disclosure of the policy
itself.

Third, paragraph (4)(A) is revised to provide that experts who are expected to be witnesses will
be subject to deposition prior to trial, conforming the norm stated in the rule to the actual practice
followed in most courts, in which depositions of experts have become standard. Concerns
regarding the expense of such depositions should be mitigated by the fact that the expert’s fees
for the deposition will ordinarily be borne by the party taking the deposition. The requirement
under subdivision (a)(2)(B) of a complete and detailed report of the expected testimony of
certain forensic experts may, moreover, eliminate the need for some such depositions or at least
reduce the length of the depositions. Accordingly, the deposition of an expert required by
subdivision (a)(2)(B) to provide a written report may be taken only after the report has been
served.

Paragraph (4)(C), bearing on compensation of experts, is revised to take account of the changes
in paragraph (4)(A).

Paragraph (5) is a new provision. A party must notify other parties if it is withholding materials
otherwise subject to disclosure under the rule or pursuant to a discovery request because it is
asserting a claim of privilege or work product protection. To withhold materials without such
notice is contrary to the rule, subjects the party to sanctions under Rule 37(b)(2), and may be
viewed as a waiver of the privilege or protection.

The party must also provide sufficient information to enable other parties to evaluate the
applicability of the claimed privilege or protection. Although the person from whom the
discovery is sought decides whether to claim a privilege or protection, the court ultimately
decides whether, if this claim is challenged, the privilege or protection applies. Providing
information pertinent to the applicability of the privilege or protection should reduce the need for
in camera examination of the documents.
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The rule does not attempt to define for each case what information must be provided when a
party asserts a claim of privilege or work product protection. Details concerning time, persons,
general subject matter, etc., may be appropriate if only a few items are withheld, but may be
unduly burdensome when voluminous documents are claimed to be privileged or protected,
particularly if the items can be described by categories. A party can seek relief through a
protective order under subdivision (c) if compliance with the requirement for providing this
information would be an unreasonable burden. In rare circumstances some of the pertinent
information affecting applicability of the claim, such as the identity of the client, may itself be
privileged; the rule provides that such information need not be disclosed.

The obligation to provide pertinent information concerning withheld privileged materials applies
only to items “otherwise discoverable.” If a broad discovery request is made--for example, for all
documents of a particular type during a twenty year period--and the responding party believes in
good faith that production of documents for more than the past three years would be unduly
burdensome, it should make its objection to the breadth of the request and, with respect to the
documents generated in that three year period, produce the unprivileged documents and describe
those withheld under the claim of privilege. If the court later rules that documents for a seven
year period are properly discoverable, the documents for the additional four years should then be
either produced (if not privileged) or described (if claimed to be privileged).

Subdivision (c). The revision requires that before filing a motion for a protective order the
movant must confer--either in person or by telephone--with the other affected parties in a good
faith effort to resolve the discovery dispute without the need for court intervention. If the movant
is unable to get opposing parties even to discuss the matter, the efforts in attempting to arrange
such a conference should be indicated in the certificate.

Subdivision (d). This subdivision is revised to provide that formal discovery--as distinguished
from interviews of potential witnesses and other informal discovery--not commence until the
parties have met and conferred as required by subdivision (f). Discovery can begin earlier if
authorized under Rule 30(a)(2)(C) (deposition of person about to leave the country) or by local
rule, order, or stipulation. This will be appropriate in some cases, such as those involving
requests for a preliminary injunction or motions challenging personal jurisdiction. If a local rule
exempts any types of cases in which discovery may be needed from the requirement of a meeting
under Rule 26(f), it should specify when discovery may commence in those cases.

The meeting of counsel is to take place as soon as practicable and in any event at least 14 days
before the date of the scheduling conference under Rule 16(b) or the date a scheduling order is
due under Rule 16(b). The court can assure that discovery is not unduly delayed either by
entering a special order or by setting the case for a scheduling conference.

Subdivision (e). This subdivision is revised to provide that the requirement for supplementation
applies to all disclosures required by subdivisions (a)(1)-(3). Like the former rule, the duty, while
imposed on a “party,” applies whether the corrective information is learned by the client or by
the attorney. Supplementations need not be made as each new item of information is learned but
should be made at appropriate intervals during the discovery period, and with special promptness
as the trial date approaches. It may be useful for the scheduling order to specify the time or times
when supplementations should be made.
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The revision also clarifies that the obligation to supplement responses to formal discovery
requests applies to interrogatories, requests for production, and requests for admissions, but not
ordinarily to deposition testimony. However, with respect to experts from whom a written report
is required under subdivision (a)(2)(B), changes in the opinions expressed by the expert whether
in the report or at a subsequent deposition are subject to a duty of supplemental disclosure under
subdivision (e)(1).

The obligation to supplement disclosures and discovery responses applies whenever a party
learns that its prior disclosures or responses are in some material respect incomplete or incorrect.
There is, however, no obligation to provide supplemental or corrective information that has been
otherwise made known to the parties in writing or during the discovery process, as when a
witness not previously disclosed is identified during the taking of a deposition or when an expert
during a deposition corrects information contained in an earlier report.

Subdivision (f). This subdivision was added in 1980 to provide a party threatened with abusive
discovery with a special means for obtaining judicial intervention other than through discrete
motions under Rules 26(c) and 37(a). The amendment envisioned a two-step process: first, the
parties would attempt to frame a mutually agreeable plan; second, the court would hold a
“discovery conference” and then enter an order establishing a schedule and limitations for the
conduct of discovery. It was contemplated that the procedure, an elective one triggered on
request of a party, would be used in special cases rather than as a routine matter. As expected,
the device has been used only sparingly in most courts, and judicial controls over the discovery
process have ordinarily been imposed through scheduling orders under Rule 16(b) or through
rulings on discovery motions.

The provisions relating to a conference with the court are removed from subdivision (f). This
change does not signal any lessening of the importance of judicial supervision. Indeed, there is a
greater need for early judicial involvement to consider the scope and timing of the disclosure
requirements of Rule 26(a) and the presumptive limits on discovery imposed under these rules or
by local rules. Rather, the change is made because the provisions addressing the use of
conferences with the court to control discovery are more properly included in Rule 16, which is
being revised to highlight the court’s powers regarding the discovery process.

The desirability of some judicial control of discovery can hardly be doubted. Rule 16, as revised,
requires that the court set a time for completion of discovery and authorizes various other orders
affecting the scope, timing, and extent of discovery and disclosures. Before entering such orders,
the court should consider the views of the parties, preferably by means of a conference, but at the
least through written submissions. Moreover, it is desirable that the parties’ proposals regarding
discovery be developed through a process where they meet in person, informally explore the
nature and basis of the issues, and discuss how discovery can be conducted most efficiently and
economically.

As noted above, former subdivision (f) envisioned the development of proposed discovery plans
as an optional procedure to be used in relatively few cases. The revised rule directs that in all
cases not exempted by local rule or special order the litigants must meet in person and plan for
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discovery. Following this meeting, the parties submit to the court their proposals for a discovery
plan and can begin formal discovery. Their report will assist the court in seeing that the timing
and scope of disclosures under revised Rule 26(a) and the limitations on the extent of discovery
under these rules and local rules are tailored to the circumstances of the particular case.

To assure that the court has the litigants’ proposals before deciding on a scheduling order and
that the commencement of discovery is not delayed unduly, the rule provides that the meeting of
the parties take place as soon as practicable and in any event at least 14 days before a scheduling
conference is held or before a scheduling order is due under Rule 16(b). (Rule 16(b) requires that
a scheduling order be entered within 90 days after the first appearance of a defendant or, if
earlier, within 120 days after the complaint has been served on any defendant.) The obligation to
participate in the planning process is imposed on all parties that have appeared in the case,
including defendants who, because of a pending Rule 12 motion, may not have yet filed an
answer in the case. Each such party should attend the meeting, either through one of its attorneys
or in person if unrepresented. If more parties are joined or appear after the initial meeting, an
additional meeting may be desirable.

Subdivision (f) describes certain matters that should be accomplished at the meeting and
included in the proposed discovery plan. This listing does not exclude consideration of other
subjects, such as the time when any dispositive motions should be filed and when the case should
be ready for trial.

The parties are directed under subdivision (a)(1) to make the disclosures required by that
subdivision at or within 10 days after this meeting, In many cases the parties should use the
meeting to exchange, discuss, and clarify their respective disclosures. In other cases, it may be
more useful if the disclosures are delayed until after the parties have discussed at the meeting the
claims and defenses in order to define the issues with respect to which the initial disclosures
should be made. As discussed in the Notes to subdivision (a)(1), the parties may also need to
consider whether a stipulation extending this 10-day period would be appropriate, as when a
defendant would otherwise have less than 60 days after being served in which to make its initial
disclosure. The parties should also discuss at the meeting what additional information, although
not subject to the disclosure requirements, can be made available informally without the
necessity for formal discovery requests.

The report is to be submitted to the court within 10 days after the meeting and should not be
difficult to prepare. In most cases counsel should be able to agree that one of them will be
responsible for its preparation and submission to the court. Form 35 has been added in the
Appendix to the Rules, both to illustrate the type of report that is contemplated and to serve as a
checklist for the meeting.

The litigants are expected to attempt in good faith to agree on the contents of the proposed
discovery plan. If they cannot agree on all aspects of the plan, their report to the court should
indicate the competing proposals of the parties on those items, as well as the matters on which
they agree. Unfortunately, there may be cases in which, because of disagreements about time or
place or for other reasons, the meeting is not attended by all parties or, indeed, no meeting takes
place. In such situations, the report--or reports--should describe the circumstances and the court
may need to consider sanctions under Rule 37(g).




By local rule or special order, the court can exempt particular cases or types of cases from the
meet-and-confer requirement of subdivision (f). In general this should include any types of cases
which are exempted by local rule from the requirement for a scheduling order under Rule 16(b),
such as cases in which there will be no discovery (e.g., bankruptcy appeals and reviews of social
security determinations). In addition, the court may want to exempt cases in which discovery is
rarely needed (e.g., government collection cases and proceedings to enforce administrative
summonses) or in which a meeting of the parties might be impracticable (e.g., actions by
unrepresented prisoners). Note that if a court exempts from the requirements for a meeting any
types of cases in which discovery may be needed, it should indicate when discovery may
commence in those cases.

Subdivision (g). Paragraph (1) is added to require signatures on disclosures, a requirement that
parallels the provisions of paragraph (2) with respect to discovery requests, responses, and
objections. The provisions of paragraph (3) have been modified to be consistent with Rules
37(a)(4) and 37(c)(1); in combination, these rules establish sanctions for violation of the rules
regarding disclosures and discovery matters. Amended Rule 11 no longer applies to such
violations.

2000 Amendment

Purposes of amendments. The Rule 26(a)(1) initial disclosure provisions are amended to
establish a nationally uniform practice. The scope of the disclosure obligation is narrowed to
cover only information that the disclosing party may use to support its position. In addition, the
rule exempts specified categories of proceedings from initial disclosure, and permits a party who
contends that disclosure is not appropriate in the circumstances of the case to present its
objections to the court, which must then determine whether disclosure should be made. Related
changes are made in Rules 26(d) and (f).

The initial disclosure requirements added by the 1993 amendments permitted local rules
directing that disclosure would not be required or altering its operation. The inclusion of the “opt
out” provision reflected the strong opposition to initial disclosure felt in some districts, and
permitted experimentation with differing disclosure rules in those districts that were favorable to
disclosure. The local option also recognized that--partly in response to the first publication in
1991 of a proposed disclosure rule--many districts had adopted a variety of disclosure programs
under the aegis of the Civil Justice Reform Act. It was hoped that developing experience under a
variety of disclosure systems would support eventual refinement of a uniform national disclosure
practice. In addition, there was hope that local experience could identify categories of actions in
which disclosure is not useful.

A striking array of local regimes in fact emerged for disclosure and related features introduced in
1993. See D. Stienstra, Implementation of Disclosure in United States District Courts, With
Specific Attention to Courts’ Responses to Selected Amendments to Federal Rule of Civil
Procedure 26 (Federal Judicial Center, March 30, 1998) (describing and categorizing local
regimes). In its final report to Congress on the CJRA experience, the Judicial Conference
recommended reexamination of the need for national uniformity, particularly in regard to initial
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disclosure. Judicial Conference, Alternative Proposals for Reduction of Cost and Delay:
Assessment of Principles, Guidelines and Techniques, 175 F.R.D. 62, 98 (1997).

At the Committee’s request, the Federal Judicial Center undertook a survey in 1997 to develop
information on current disclosure and discovery practices. See T. Willging, J. Shapard, D.
Stienstra & D. Miletich, Discovery and Disclosure Practice, Problems, and Proposals for Change
(Federal Judicial Center, 1997). In addition, the Committee convened two conferences on
discovery involving lawyers from around the country and received reports and recommendations
on possible discovery amendments from a number of bar groups. Papers and other proceedings
from the second conference are published in 39 Boston Col. L. Rev. 517-840 (1998).

The Committee has discerned widespread support for national uniformity. Many lawyers have
experienced difficulty in coping with divergent disclosure and other practices as they move from
one district to another. Lawyers surveyed by the Federal Judicial Center ranked adoption of a
uniform national disclosure rule second among proposed rule changes (behind increased
availability of judges to resolve discovery disputes) as a means to reduce litigation expenses
without interfering with fair outcomes. Discovery and Disclosure Practice, supra, at 44-45,
National uniformity is also a central purpose of the Rules Enabling Act of 1934, as amended, 28
U.S.C. §§ 2072-2077.

These amendments restore national uniformity to disclosure practice. Uniformity is also restored
to other aspects of discovery by deleting most of the provisions authorizing local rules that vary
the number of permitted discovery events or the length of depositions. Local rule options are also
deleted from Rules 26(d) and (f).

Subdivision (a)(1). The amendments remove the authority to alter or opt out of the national
disclosure requirements by local rule, invalidating not only formal local rules but also informal
“standing” orders of an individual judge or court that purport to create exemptions from--or limit
or expand--the disclosure provided under the national rule. See Rule 83. Case-specific orders
remain proper, however, and are expressly required if a party objects that initial disclosure is not
appropriate in the circumstances of the action. Specified categories of proceedings are excluded
from initial disclosure under subdivision (a)(1)(E). In addition, the parties can stipulate to forgo
disclosure, as was true before. But even in a case excluded by subdivision (a)(1)(E) or in which
the parties stipulate to bypass disclosure, the court can order exchange of similar information in
managing the action under Rule 16.

The initial disclosure obligation of subdivisions (a)(1)(A) and (B) has been narrowed to
identification of witnesses and documents that the disclosing party may use to support its claims
or defenses. “Use” includes any use at a pretrial conference, to support a motion, or at trial. The
disclosure obligation is also triggered by intended use in discovery, apart from use to respond to
a discovery request; use of a document to question a witness during a deposition is a common
example. The disclosure obligation attaches both to witnesses and documents a party intends to
use and also to witnesses and to documents the party intends to use if--in the language of Rule
26(a)(3)--“the need arises.”
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A party is no longer obligated to disclose witnesses or documents, whether favorable or
unfavorable, that it does not intend to use. The obligation to disclose information the party may
use connects directly to the exclusion sanction of Rule 37(c)(1). Because the disclosure
obligation is limited to material that the party may use, it is no longer tied to particularized
allegations in the pleadings. Subdivision (€)(1), which is unchanged, requires supplementation if
information later acquired would have been subject to the disclosure requirement. As case
preparation continues, a party must supplement its disclosures when it determines that it may use
a witness or document that it did not previously intend to use.

The disclosure obligation applies to “claims and defenses,” and therefore requires a party to
disclose information it may use to support its denial or rebuttal of the allegations, claim, or
defense of another party. It thereby bolsters the requirements of Rule 1 1(b)(4), which authorizes
denials “warranted on the evidence,” and disclosure should include the identity of any witness or
document that the disclosing party may use to support such denials.

Subdivision (a)(3) presently excuses pretrial disclosure of information solely for impeachment.
Impeachment information is similarly excluded from the initial disclosure requirement.

Subdivisions (a)(1)(C) and (D) are not changed. Should a case be exempted from initial
disclosure by Rule 26(a)(1)(E) or by agreement or order, the insurance information described by
subparagraph (D) should be subject to discovery, as it would have been under the principles of
former Rule 26(b)(2), which was added in 1970 and deleted in 1993 as redundant in light of the
new initial disclosure obligation.

New subdivision (a)(1)(E) excludes eight specified categories of proceedings from initial
disclosure. The objective of this listing is to identify cases in which there is likely to be little or
no discovery, or in which initial disclosure appears unlikely to contribute to the effective
development of the case. The list was developed after a review of the categories excluded by
local rules in various districts from the operation of Rule 16(b) and the conference requirements
of subdivision (f). Subdivision (a)(1)(E) refers to categories of “proceedings” rather than
categories of “actions” because some might not properly be labeled “actions.” Case designations
made by the parties or the clerk’s office at the time of filing do not control application of the
exemptions. The descriptions in the rule are generic and are intended to be administered by the
parties--and, when needed, the courts--with the flexibility needed to adapt to gradual evolution in
the types of proceedings that fall within these general categories. The exclusion of an action for
review on an administrative record, for example, is intended to reach a proceeding that is framed
as an “appeal” based solely on an administrative record. The exclusion should not applytoa
proceeding in a form that commonly permits admission of new evidence to supplement the
record. Item (vii), excluding a proceeding ancillary to proceedings in other courts, does not refer
to bankruptcy proceedings; application of the Civil Rules to bankruptcy proceedings is
determined by the Bankruptcy Rules.

Subdivision (a)(1)(E) is likely to exempt a substantial proportion of the cases in most districts
from the initial disclosure requirement. Based on 1996 and 1997 case filing statistics, Federal
Judicial Center staff estimate that, nationwide, these categories total approximately one-third of
all civil filings.
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The categories of proceedings listed in subdivision (a)(1)(E) are also exempted from the
subdivision (f) conference requirement and from the subdivision (d) moratorium on discovery.
Although there is no restriction on commencement of discovery in these cases, it is not expected
that this opportunity will often lead to abuse since there is likely to be little or no discovery in
most such cases. Should a defendant need more time to respond to discovery requests filed at the
beginning of an exempted action, it can seek relief by motion under Rule 26(c) if the plaintiff is
unwilling to defer the due date by agreement.

Subdivision (a)(1)(E)’s enumeration of exempt categories is exclusive. Although a case-specific
order can alter or excuse initial disclosure, local rules or “standing” orders that purport to create
general exemptions are invalid. See Rule 83.

The time for initial disclosure is extended to 14 days after the subdivision (f) conference unless
the court orders otherwise. This change is integrated with corresponding changes requiring that
the subdivision (f) conference be held 21 days before the Rule 16(b) scheduling conference or
scheduling order, and that the report on the subdivision (f) conference be submitted to the court
14 days after the meeting. These changes provide a more orderly opportunity for the parties to
review the disclosures, and for the court to consider the report. In many instances, the
subdivision (f) conference and the effective preparation of the case would benefit from
disclosure before the conference, and earlier disclosure is encouraged.

The presumptive disclosure date does not apply if a party objects to initial disclosure during the
subdivision (f) conference and states its objection in the subdivision (f) discovery plan. The right
to object to initial disclosure is not intended to afford parties an opportunity to “opt out” of
disclosure unilaterally. It does provide an opportunity for an objecting party to present to the
court its position that disclosure would be “inappropriate in the circumstances of the action.”
Making the objection permits the objecting party to present the question to the judge before any
party is required to make disclosure. The court must then rule on the objection and determine
what disclosures--if any--should be made. Ordinarily, this determination would be included in
the Rule 16(b) scheduling order, but the court could handle the matter in a different fashion.
Even when circumstances warrant suspending some disclosure obligations, others--such as the
damages and insurance information called for by subdivisions (a)(1)(C) and (D)--may continue
to be appropriate.

The presumptive disclosure date is also inapplicable to a party who is “first served or otherwise
joined” after the subdivision (f) conference. This phrase refers to the date of service of a claim on
a party in a defensive posture (such as a defendant or third-party defendant), and the date of
joinder of a party added as a claimant or an intervenor. Absent court order or stipulation, a new
party has 30 days in which to make its initial disclosures. But it is expected that later-added
parties will ordinarily be treated the same as the original parties when the original parties have
stipulated to forgo initial disclosure, or the court has ordered disclosure in a modified form.

Subdivision (a)(3). The amendment to Rule 5(d) forbids filing disclosures under subdivisions
(a)(1) and (a)(2) until they are used in the proceeding, and this change is reflected in an
amendment to subdivision (a)(4). Disclosures under subdivision (a)(3), however, may be
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important to the court in connection with the final pretrial conference or otherwise in preparing
for trial. The requirement that objections to certain matters be filed points up the court’s need to
be provided with these materials. Accordingly, the requirement that subdivision (a)(3) materials
be filed has been moved from subdivision (a)(4) to subdivision (a)(3), and it has also been made
clear that they--and any objections--should be filed “promptly.”

Subdivision (a)(4). The filing requirement has been removed from this subdivision. Rule 5(d) has
been amended to provide that disclosures under subdivisions (a)(1) and (a)(2) must not be filed
until used in the proceeding. Subdivision (a)(3) has been amended to require that the disclosures
it directs, and objections to them, be filed promptly. Subdivision (a)(4) continues to require that
all disclosures under subdivisions (a)(1), (a)(2), and (a)(3) be in writing, signed, and served.

“Shall” is replaced by “must” under the program to conform amended rules to current style
conventions when there is no ambiguity.

GAP Report

The Advisory Committee recommends that the amendments to Rules 26(a)(1)(A) and (B) be
changed so that initial disclosure applies to information the disclosing party “may use to support”
its claims or defenses. It also recommends changes in the Committee Note to explain that
disclosure requirement. In addition, it recommends inclusion in the Note of further explanatory
matter regarding the exclusion from initial disclosure provided in new Rule 26(a)(1)(E) for
actions for review on an administrative record and the impact of these exclusions on bankruptcy
proceedings. Minor wording improvements in the Note are also proposed.

Subdivision (b)(1). In 1978, the Committee published for comment a proposed amendment,
suggested by the Section of Litigation of the American Bar Association, to refine the scope of
discovery by deleting the “subject matter” language. This proposal was withdrawn, and the
Committee has since then made other changes in the discovery rules to address concerns about
overbroad discovery. Concerns about costs and delay of discovery have persisted nonetheless,
and other bar groups have repeatedly renewed similar proposals for amendment to this
subdivision to delete the “subject matter” language. Nearly one-third of the lawyers surveyed in
1997 by the Federal Judicial Center endorsed narrowing the scope of discovery as a means of
reducing litigation expense without interfering with fair case resolutions. Discovery and
Disclosure Practice, supra, at 44-45 (1997). The Committee has heard that in some instances,
particularly cases involving large quantities of discovery, parties seek to justify discovery
requests that sweep far beyond the claims and defenses of the parties on the ground that they
nevertheless have a bearing on the “subject matter” involved in the action.

The amendments proposed for subdivision (b)(1) include one element of these earlier proposals
but also differ from these proposals in significant ways. The similarity is that the amendments
describe the scope of party-controlled discovery in terms of matter relevant to the claim or
defense of any party. The court, however, retains authority to order discovery of any matter
relevant to the subject matter involved in the action for good cause. The amendment is designed
to involve the court more actively in regulating the breadth of sweeping or contentious
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discovery. The Committee has been informed repeatedly by lawyers that involvement of the
court in managing discovery is an important method of controlling problems of inappropriately
broad discovery. Increasing the availability of judicial officers to resolve discovery disputes and
increasing court management of discovery were both strongly endorsed by the attorneys
surveyed by the Federal Judicial Center. See Discovery and Disclosure Practice, supra, at 44.
Under the amended provisions, if there is an objection that discovery goes beyond material
relevant to the parties’ claims or defenses, the court would become involved to determine
whether the discovery is relevant to the claims or defenses and, if not, whether good cause exists
for authorizing it so long as it is relevant to the subject matter of the action. The good-cause
standard warranting broader discovery is meant to be flexible.

The Committee intends that the parties and the court focus on the actual claims and defenses
involved in the action. The dividing line between information relevant to the claims and defenses
and that relevant only to the subject matter of the action cannot be defined with precision. A
variety of types of information not directly pertinent to the incident in suit could be relevant to
the claims or defenses raised in a given action. For example, other incidents of the same type, or
involving the same product, could be properly discoverable under the revised standard.
Information about organizational arrangements or filing systems of a party could be discoverable
if likely to yield or lead to the discovery of admissible information. Similarly, information that
could be used to impeach a likely witness, although not otherwise relevant to the claims or
defenses, might be properly discoverable. In each instance, the determination whether such
information is discoverable because it is relevant to the claims or defenses depends on the
circumstances of the pending action.

The rule change signals to the court that it has the authority to confine discovery to the claims
and defenses asserted in the pleadings, and signals to the parties that they have no entitlement to
discovery to develop new claims or defenses that are not already identified in the pleadings. In
general, it is hoped that reasonable lawyers can cooperate to manage discovery without the need
for judicial intervention. When judicial intervention is invoked, the actual scope of discovery
should be determined according to the reasonable needs of the action. The court may permit
broader discovery in a particular case depending on the circumstances of the case, the nature of
the claims and defenses, and the scope of the discovery requested.

The amendments also modify the provision regarding discovery of information not admissible in
evidence. As added in 1946, this sentence was designed to make clear that otherwise relevant
material could not be withheld because it was hearsay or otherwise inadmissible. The Committee
was concerned that the “reasonably calculated to lead to the discovery of admissible evidence”
standard set forth in this sentence might swallow any other limitation on the scope of discovery.
Accordingly, this sentence has been amended to clarify that information must be relevant to be
discoverable, even though inadmissible, and that discovery of such material is permitted if
reasonably calculated to lead to the discovery of admissible evidence. As used here, “relevant”
means within the scope of discovery as defined in this subdivision, and it would include
information relevant to the subject matter involved in the action if the court has ordered
discovery to that limit based on a showing of good cause.
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Finally, a sentence has been added calling attention to the limitations of subdivision (b)(2)(i),
(ii), and (iii). These limitations apply to discovery that is otherwise within the scope of
subdivision (b)(1). The Committee has been told repeatedly that courts have not implemented
these limitations with the vigor that was contemplated. See 8 Federal Practice & Procedure §
2008.1 at 121. This otherwise redundant cross-reference has been added to emphasize the need
for active judicial use of subdivision (b)(2) to control excessive discovery. Cf. Crawford-El v.
Britton, 118 S.Ct. 1584, 1597 (1998) (quoting Rule 26(b)(2)(iii) and stating that “Rule 26 vests
the trial judge with broad discretion to tailor discovery narrowly”).

GAP Report

The Advisory Committee recommends changing the rule to authorize the court to expand
discovery to any “matter”--not “information”--relevant to the subject matter involved in the
action. In addition, it recommends additional clarifying material in the Committee Note about the
impact of the change on some commonly disputed discovery topics, the relationship between
cost-bearing under Rule 26(b)(2) and expansion of the scope of discovery on a showing of good
cause, and the meaning of “relevant” in the revision to the last sentence of current subdivision
(b)(1). In addition, some minor clarifications of language changes have been proposed for the
Committee Note.

Subdivision (b)(2). Rules 30, 31, and 33 establish presumptive national limits on the numbers of
depositions and interrogatories. New Rule 30(d)(2) establishes a presumptive limit on the length
of depositions. Subdivision (b)(2) is amended to remove the previous permission for local rules
that establish different presumptive limits on these discovery activities. There is no reason to
believe that unique circumstances justify varying these nationally-applicable presumptive limits
in certain districts. The limits can be modified by court order or agreement in an individual
action, but “standing” orders imposing different presumptive limits are not authorized. Because
there is no national rule limiting the number of Rule 36 requests for admissions, the rule
continues to authorize local rules that impose numerical limits on them. This change is not
intended to interfere with differentiated case management in districts that use this technique by
case-specific order as part of their Rule 16 process.

Subdivision (d). The amendments remove the prior authority to exempt cases by local rule from
the moratorium on discovery before the subdivision (f) conference, but the categories of
proceedings exempted from initial disclosure under subdivision (a)(1)(E) are excluded from
subdivision (d). The parties may agree to disregard the moratorium where it applies, and the
court may so order in a case, but “standing” orders altering the moratorium are not authorized.

Subdivision (f). As in subdivision (d), the amendments remove the prior authority to exempt
cases by local rule from the conference requirement. The Committee has been informed that the
addition of the conference was one of the most successful changes made in the 1993
amendments, and it therefore has determined to apply the conference requirement nationwide.
The categories of proceedings exempted from initial disclosure under subdivision (a)(1)(E) are
exempted from the conference requirement for the reasons that warrant exclusion from initial
disclosure. The court may order that the conference need not occur in a case where otherwise




required, or that it occur in a case otherwise exempted by subdivision (a)(1)(E). “Standing”
orders altering the conference requirement for categories of cases are not authorized.

The rule is amended to require only a “conference” of the parties, rather than a “meeting.” There
are important benefits to face-to-face discussion of the topics to be covered in the conference,
and those benefits may be lost if other means of conferring were routinely used when face-to-
face meetings would not impose burdens. Nevertheless, geographic conditions in some districts
may exact costs far out of proportion to these benefits. The amendment allows the court by case-
specific order to require a face-to-face meeting, but “standing” orders so requiring are not
authorized.

As noted concerning the amendments to subdivision (a)(1), the time for the conference has been
changed to at least 21 days before the Rule 16 scheduling conference, and the time for the report
is changed to no more than 14 days after the Rule 26(f) conference. This should ensure that the
court will have the report well in advance of the scheduling conference or the entry of the
scheduling order.

Since Rule 16 was amended in 1983 to mandate some case management activities in all courts, it
has included deadlines for Completing these tasks to ensure that all courts do so within a
reasonable time. Rule 26(f) was fit into this scheme when it was adopted in 1993. It was never
intended, however, that the national requirements that certain activities be completed by a certain
time should delay case management in districts that move much faster than the national rules
direct, and the rule is therefore amended to permit such a court to adopt a local rule that shortens
the period specified for the completion of these tasks.

“Shall” is replaced by “must,” “does,” or an active verb under the program to conform amended
rules to current style conventions when there is no ambiguity.

GAP Report

The Advisory Committee recommends adding a sentence to the published amendments to Rule
26(f) authorizing local rules shortening the time between the attorney conference and the court’s
action under Rule 16(b), and addition to the Committee Note of explanatory material about this
change to the rule. This addition can be made without republication in response to public
comments.

2006 Amendment

Subdivision (a). Rule 26(a)(1)(B) is amended to parallel Rule 34(a) by recognizing that a party
must disclose electronically stored information as well as documents that it may use to support
its claims or defenses. The term “electronically stored information” has the same broad meaning
in Rule 26(a)(1) as in Rule 34(a). This amendment is consistent with the 1993 addition of Rule
26(a)(1)(B). The term “data compilations” is deleted as unnecessary because it is a subset of both
documents and electronically stored information.
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[Subdivision (a)(1)(E).] Civil forfeiture actions are added to the list of exemptions from Rule
26(a)(1) disclosure requirements. These actions are governed by new Supplemental Rule G.
Disclosure is not likely to be useful.

Subdivision (b)(2). The amendment to Rule 26(b)(2) is designed to address issues raised by
difficulties in locating, retrieving, and providing discovery of some electronically stored
information. Electronic storage systems often make it easier to locate and retrieve information.
These advantages are properly taken into account in determining the reasonable scope of
discovery in a particular case. But some sources of electronically stored information can be
accessed only with substantial burden and cost. In a particular case, these burdens and costs may
make the information on such sources not reasonably accessible.

It is not possible to define in a rule the different types of technological features that may affect
the burdens and costs of accessing electronically stored information. Information systems are
designed to provide ready access to information used in regular ongoing activities. They also
may be designed so as to provide ready access to information that is not regularly used. But a
system may retain information on sources that are accessible only by incurring substantial
burdens or costs. Subparagraph (B) is added to regulate discovery from such sources.

Under this rule, a responding party should produce electronically stored information that is
relevant, not privileged, and reasonably accessible, subject to the (b)(2)(C) limitations that apply
to all discovery. The responding party must also identify, by category or type, the sources
containing potentially responsive information that it is neither searching nor producing. The
identification should, to the extent possible, provide enough detail to enable the requesting party
to evaluate the burdens and costs of providing the discovery and the likelihood of finding
responsive information on the identified sources.

A party’s identification of sources of electronically stored information as not reasonably
accessible does not relieve the party of its common-law or statutory duties to preserve evidence.
Whether a responding party is required to preserve unsearched sources of potentially responsive
information that it believes are not reasonably accessible depends on the circumstances of each
case. It is often useful for the parties to discuss this issue early in discovery.

The volume of -- and the ability to search -- much electronically stored information means that in
many cases the responding party will be able to produce information from reasonably accessible
sources that will fully satisfy the parties’ discovery needs. In many circumstances the requesting
party should obtain and evaluate the information from such sources before insisting that the
responding party search and produce information contained on sources that are not reasonably
accessible. If the requesting party continues to seek discovery of information from sources
identified as not reasonably accessible, the parties should discuss the burdens and costs of
accessing and retrieving the information, the needs that may establish good cause for requiring
all or part of the requested discovery even if the information sought is not reasonably accessible,
and conditions on obtaining and producing the information that may be appropriate.

If the parties cannot agree whether, or on what terms, sources identified as not reasonably
accessible should be searched and discoverable information produced, the issue may be raised
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either by a motion to compel discovery or by a motion for a protective order. The parties must
confer before bringing either motion. If the parties do not resolve the issue and the court must
decide, the responding party must show that the identified sources of information are not
reasonably accessible because of undue burden or cost. The requesting party may need discovery
to test this assertion. Such discovery might take the form of requiring the responding party to
conduct a sampling of information contained on the sources identified as not reasonably
accessible; allowing some form of inspection of such sources; or taking depositions of witnesses
knowledgeable about the responding party’s information systems.

Once it is shown that a source of electronically stored information is not reasonably accessible,
the requesting party may still obtain discovery by showing good cause, considering the
limitations of Rule 26(b)(2)(C) that balance the costs and potential benefits of discovery. The
decision whether to require a responding party to search for and produce information that is not
reasonably accessible depends not only on the burdens and costs of doing so, but also on whether
those burdens and costs can be justified in the circumstances of the case. Appropriate
considerations may include: (1) the specificity of the discovery request; (2) the quantity of
information available from other and more easily accessed sources; (3) the failure to produce
relevant information that seems likely to have existed but is no longer available on more easily
accessed sources; (4) the likelihood of finding relevant, responsive information that cannot be
obtained from other, more easily accessed sources; (5) predictions as to the importance and
usefulness of the further information; (6) the importance of the issues at stake in the litigation;
and (7) the parties’ resources.

The responding party has the burden as to one aspect of the inquiry -- whether the identified
sources are not reasonably accessible in light of the burdens and costs required to search for,
retrieve, and produce whatever responsive information may be found. The requesting party has
the burden of showing that its need for the discovery outweighs the burdens and costs of
locating, retrieving, and producing the information. In some cases, the court will be able to
determine whether the identified sources are not reasonably accessible and whether the
requesting party has shown good cause for some or all of the discovery, consistent with the
limitations of Rule 26(b)(2)(C), through a single proceeding or presentation. The good-cause
determination, however, may be complicated because the court and parties may know little about
what information the sources identified as not reasonably accessible might contain, whether it is
relevant, or how valuable it may be to the litigation. In such cases, the parties may need some
focused discovery, which may include sampling of the sources, to learn more about what burdens
and costs are involved in accessing the information, what the information consists of, and how
valuable it is for the litigation in light of information that can be obtained by exhausting other
opportunities for discovery.

The good-cause inquiry and consideration of the Rule 26(b)(2)(C) limitations are coupled with
the authority to set conditions for discovery. The conditions may take the form of limits on the
amount, type, or sources of information required to be accessed and produced. The conditions
may also include payment by the requesting party of part or all of the reasonable costs of
obtaining information from sources that are not reasonably accessible. A requesting party’s
willingness to share or bear the access costs may be weighed by the court in determining whether
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there is good cause. But the producing party’s burdens in reviewing the information for
relevance and privilege may weigh against permitting the requested discovery.

The limitations of Rule 26(b)(2)(C) continue to apply to all discovery of electronically stored
information, including that stored on reasonably accessibie electronic sources.

Subdivision (b)(5). The Committee has repeatedly been advised that the risk of privilege waiver,
and the work necessary to avoid it, add to the costs and delay of discovery. When the review is
of electronically stored information, the risk of waiver, and the time and effort required to avoid
it, can increase substantially because of the volume of electronically stored information and the
difficulty in ensuring that all information to be produced has in fact been reviewed. Rule
26(b)(5)(A) provides a procedure for a party that has withheld information on the basis of
privilege or protection as trial-preparation material to make the claim so that the requesting party
can decide whether to contest the claim and the court can resolve the dispute. Rule 26(b)(5)(B) is
added to provide a procedure for a party to assert a claim of privilege or trial-preparation
material protection after information is produced in discovery in the action and, if the claim is
contested, permit any party that received the information to present the matter to the court for
resolution.

Rule 26(b)(5)(B) does not address whether the privilege or protection that is asserted after
production was waived by the production. The courts have developed principles to determine
whether, and under what circumstances, waiver results from inadvertent production of privileged
or protected information. Rule 26(b)(5)(B) provides a procedure for presenting and addressing
these issues. Rule 26(b)(5)(B) works in tandem with Rule 26(f), which is amended to direct the
parties to discuss privilege issues in preparing their discovery plan, and which, with amended
Rule 16(b), allows the parties to ask the court to include in an order any agreements the parties
reach regarding issues of privilege or trial-preparation material protection. Agreements reached
under Rule 26(f)(4) and orders including such agreements entered under Rule 16(b)(6) may be
considered when a court determines whether a waiver has occurred. Such agreements and orders
ordinarily control if they adopt procedures different from those in Rule 26(b)(5)(B).

A party asserting a claim of privilege or protection after production must give notice to the
receiving party. That notice should be in writing unless the circumstances preclude it. Such
circumstances could include the assertion of the claim during a deposition. The notice should be
as specific as possible in identifying the information and stating the basis for the claim. Because
the receiving party must decide whether to challenge the claim and may sequester the
information and submit it to the court for a ruling on whether the claimed privilege or protection
applies and whether it has been waived, the notice should be sufficiently detailed so as to enable
the receiving party and the court to understand the basis for the claim and to determine whether
waiver has occurred. Courts will continue to examine whether a claim of privilege or protection
was made at a reasonable time when delay is part of the waiver determination under the
governing law.

After receiving notice, each party that received the information must promptly return, sequester,
or destroy the information and any copies it has. The option of sequestering or destroying the
information is included in part because the receiving party may have incorporated the
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information in protected trial-preparation materials. No receiving party may use or disclose the
information pending resolution of the privilege claim. The receiving party may present to the
court the questions whether the information is privileged or protected as trial-preparation
material, and whether the privilege or protection has been waived. If it does so, it must provide
the court with the grounds for the privilege or protection specified in the producing party’s
notice, and serve all parties. In presenting the question, the party may use the content of the
information only to the extent permitted by the applicable law of privilege, protection for trial-
preparation material, and professional responsibility.

If a party disclosed the information to nonparties before receiving notice of a claim of privilege
or protection as trial-preparation material, it must take reasonable steps to retrieve the
information and to return it, sequester it until the claim is resolved, or destroy it.

Whether the information is returned or not, the producing party must preserve the information
pending the court’s ruling on whether the claim of privilege or of protection is properly asserted
and whether it was waived. As with claims made under Rule 26(b)(5)(A), there may be no ruling
if the other parties do not contest the claim.

Subdivision (f). Rule 26(f) is amended to direct the parties to discuss discovery of electronically
stored information during their discovery-planning conference. The rule focuses on “issues
relating to disclosure or discovery of electronically stored information”; the discussion is not
required in cases not involving electronic discovery, and the amendment imposes no additional
requirements in those cases. When the parties do anticipate disclosure or discovery of
electronically stored information, discussion at the outset may avoid later difficulties or ease
their resolution.

When a case involves discovery of electronically stored information, the issues to be addressed
during the Rule 26(f) conference depend on the nature and extent of the contemplated discovery
and of the parties’ information systems. It may be important for the parties to discuss those
systems, and accordingly important for counsel to become familiar with those systems before the
conference. With that information, the parties can develop a discovery plan that takes into
account the capabilities of their computer systems. In appropriate cases identification of, and
early discovery from, individuals with special knowledge of a party’s computer systems may be
helpful.

The particular issues regarding electronically stored information that deserve attention during the
discovery planning stage depend on the specifics of the given case. See Manual for Complex
Litigation (4th) § 40.25(2) (listing topics for discussion in a proposed order regarding meet-and-
confer sessions). For example, the parties may specify the topics for such discovery and the time
period for which discovery will be sought. They may identify the various sources of such
information within a party’s control that should be searched for electronically stored information.
They may discuss whether the information is reasonably accessible to the party that has it,
including the burden or cost of retrieving and reviewing the information. See Rule 26(b)(2)(B).
Rule 26(f)(3) explicitly directs the parties to discuss the form or forms in which electronically
stored information might be produced. The parties may be able to reach agreement on the forms
of production, making discovery more efficient. Rule 34(b) is amended to permit a requesting




party to specify the form or forms in which it wants electronically stored information produced.
If the requesting party does not specify a form, Rule 34(b) directs the responding party to state
the forms it intends to use in the production. Early discussion of the forms of production may
facilitate the application of Rule 34(b) by allowing the parties to determine what forms of
production will meet both parties’ needs. Early identification of disputes over the forms of
production may help avoid the expense and delay of searches or productions using inappropriate
forms.

Rule 26(f) is also amended to direct the parties to discuss any issues regarding preservation of
discoverable information during their conference as they develop a discovery plan. This
provision applies to all sorts of discoverable information, but can be particularly important with
regard to electronically stored information. The volume and dynamic nature of electronically
stored information may complicate preservation obligations. The ordinary operation of
computers involves both the automatic creation and the automatic deletion or overwriting of
certain information. Failure to address preservation issues early in the litigation increases
uncertainty and raises a risk of disputes.

The parties’ discussion should pay particular attention to the balance between the competing
needs to preserve relevant evidence and to continue routine operations critical to ongoing
activities. Complete or broad cessation of a party’s routine computer operations could paralyze
the party’s activities. Cf. Manual for Complex Litigation (4th) § 11.422 (“A blanket preservation
order may be prohibitively expensive and unduly burdensome for parties dependent on computer
systems for their day-to-day operations.”) The parties should take account of these
considerations in their discussions; with the goal of agreeing on reasonable preservation steps.

The requirement that the parties discuss preservation does not imply that courts should routinely
enter preservation orders. A preservation order entered over objections should be narrowly
tailored. Ex parte preservation orders should issue only in exceptional circumstances.

Rule 26(f) is also amended to provide that the parties should discuss any issues relating to
assertions of privilege or of protection as trial-preparation materials, including whether the
parties can facilitate discovery by agreeing on procedures for asserting claims of privilege or
protection after production and whether to ask the court to enter an order that includes any
agreement the parties reach. The Committee has repeatedly been advised about the discovery
difficulties that can result from efforts to guard against waiver of privilege and work-product
protection. Frequently parties find it necessary to spend large amounts of time reviewing
materials requested through discovery to avoid waiving privilege. These efforts are necessary
because materials subject to a claim of privilege or protection are often difficult to identify. A
failure to withhold even one such item may result in an argument that there has been a waiver of
privilege as to all other privileged materials on that subject matter. Efforts to avoid the risk of
waiver can impose substantial costs on the party producing the material and the time required for
the privilege review can substantially delay access for the party seeking discovery.

These problems often become more acute when discovery of electronically stored information is
sought. The volume of such data, and the informality that attends use of e-mail and some other
types of electronically stored information, may make privilege determinations more difficult, and




privilege review correspondingly more expensive and time consuming, Other aspects of
electronically stored information pose particular difficulties for privilege review. For example,
production may be sought of information automatically included in electronic files but not
apparent to the creator or to readers. Computer programs may retain draft language, editorial
comments, and other deleted matter (sometimes referred to as “embedded data” or “embedded
edits”) in an electronic file but not make them apparent to the reader. Information describing the
history, tracking, or management of an electronic file (sometimes called “metadata™) is usually
not apparent to the reader viewing a hard copy or a screen image. Whether this information
should be produced may be among the topics discussed in the Rule 26(f) conference. If it is, it
may need to be reviewed to ensure that no privileged information is included, further
complicating the task of privilege review.

Parties may attempt to minimize these costs and delays by agreeing to protocols that minimize
the risk of waiver. They may agree that the responding party will provide certain requested
materials for initial examination without waiving any privilege or protection -- sometimes known
as a “quick peek.” The requesting party then designates the documents it wishes to have actually
produced. This designation is the Rule 34 request. The responding party then responds in the
usual course, screening only those documents actually requested for formal production and
asserting privilege claims as provided in Rule 26(b)(5)(A). On other occasions, parties enter
agreements -- sometimes called “clawback agreements”-- that production without intent to waive
privilege or protection should not be a waiver so long as the responding party identifies the
documents mistakenly produced, and that the documents should be returned under those
circumstances. Other voluntary arrangements may be appropriate depending on the
circumstances of each litigation. In most circumstances, a party who receives information under
such an arrangement cannot assert that production of the information waived a claim of privilege
or of protection as trial-preparation material.

Although these agreements may not be appropriate for all cases, in certain cases they can
facilitate prompt and economical discovery by reducing delay before the discovering party
obtains access to documents, and by reducing the cost and burden of review by the producing
party. A case-management or other order including such agreements may further facilitate the
discovery process. Form 35 is amended to include a report to the court about any agreement
regarding protections against inadvertent forfeiture or waiver of privilege or protection that the
parties have reached, and Rule 16(b) is amended to recognize that the court may include such an
agreement in a case-management or other order. If the parties agree to entry of such an order,
their proposal should be included in the report to the court.

Rule 26(b)(5)(B) is added to establish a parallel procedure to assert privilege or protection as

trial-preparation material after production, leaving the question of waiver to later determination
by the court.

2007 Amendment




The language of Rule 26 has been amended as part of the general restyling of the Civil Rules to
make them more easily understood and to make style and terminology consistent throughout the
rules. These changes are intended to be stylistic only.

Former Rule 26(a)(5) served as an index of the discovery methods provided by later rules. It was
deleted as redundant. Deletion does not affect the right to pursue discovery in addition to
disclosure.

Former Rule 26(b)(1) began with a general statement of the scope of discovery that appeared to
function as a preface to each of the five numbered paragraphs that followed. This preface has
been shifted to the text of paragraph (1) because it does not accurately reflect the limits
embodied in paragraphs (2), (3), or (4), and because paragraph (5) does not address the scope of
discovery.

The reference to discovery of “books” in former Rule 26(b)(1) was deleted to achieve consistent
expression throughout the discovery rules. Books remain a proper subject of discovery.

Amended Rule 26(b)(3) states that a party may obtain a copy of the party’s own previous
statement “on request.” Former Rule 26(b)(3) expressly made the request procedure available to
a nonparty witness, but did not describe the procedure to be used by a party. This apparent gap is
closed by adopting the request procedure, which ensures that a party need not invoke Rule 34 to
obtain a copy of the party’s own statement.

Rule 26(e) stated the duty to supplement or correct a disclosure or discovery response “to include
information thereafter acquired.” This apparent limit is not reflected in practice; parties
recognize the duty to supplement or correct by providing information that was not originally
provided although it was available at the time of the initial disclosure or response. These words
are deleted to reflect the actual meaning of the present rule.

Former Rule 26(e) used different phrases to describe the time to supplement or correct a
disclosure or discovery response. Disclosures were to be supplemented “at appropriate
intervals.” A prior discovery response must be “seasonably * * * amend[ed].” The fine
distinction between these phrases has not been observed in practice. Amended Rule 26(e)(1)(A)
uses the same phrase for disclosures and discovery responses. The party must supplement or
correct “in a timely manner.”

Former Rule 26(g)(1) did not call for striking an unsigned disclosure. The omission was an
obvious drafting oversight. Amended Rule 26(g)(2) includes disclosures in the list of matters that
the court must strike unless a signature is provided “promptly * * * after being called to the
attorney’s or party’s attention.”

Former Rule 26(b)(2)(A) referred to a “good faith” argument to extend existing law. Amended
Rule 26(b)(1)(B)(i) changes this reference to a “nonfrivolous” argument to achieve consistency
with Rule 11(b)(2).

As with the Rule 11 signature on a pleading, written motion, or other paper, disclosure and
discovery signatures should include not only a postal address but also a telephone number and
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electronic-mail address. A signer who lacks one or more of those addresses need not supply a
nonexistent item.

Rule 11(b)(2) recognizes that it is legitimate to argue for establishing new law. An argument to
establish new law is equally legitimate in conducting discovery.

2010 Amendments

Rule 26. Rules 26(a)(2) and (b)(4) are amended to address concerns about expert discovery. The
amendments to Rule 26(a)(2) require disclosure regarding expected expert testimony of those
expert witnesses not required to provide expert reports and limit the expert report to facts or data
(rather than “data or other information,” as in the current rule) considered by the witness. Rule
26(b)(4) is amended to provide work-product protection against discovery regarding draft expert
disclosures or reports and--with three specific exceptions--communications between expert
witnesses and counsel.

In 1993, Rule 26(b)(4)(A) was revised to authorize expert depositions and Rule 26(a)(2) was
added to provide disclosure, including--for many experts--an extensive report. Many courts read
the disclosure provision to authorize discovery of all communications between counsel and
expert witnesses and all draft reports. The Committee has been told repeatedly that routine
discovery into attorney-expert communications and draft reports has had undesirable effects.
Costs have risen. Attorneys may employ two sets of experts--one for purposes of consultation
and another to testify at trial--because disclosure of their collaborative interactions with expert
consultants would reveal their most sensitive and confidential case analyses. At the same time,
attorneys often feel compelled to adopt a guarded attitude toward their interaction with testifying
experts that impedes effective communication, and experts adopt strategies that protect against
discovery but also interfere with their work.

Subdivision (a)(2)(B). Rule 26(a)(2)(B)(ii) is amended to provide that disclosure include all
“facts or data considered by the witness in forming” the opinions to be offered, rather than the
“data or other information” disclosure prescribed in 1993. This amendment is intended to alter
the outcome in cases that have relied on the 1993 formulation in requiring disclosure of all
attorney-expert communications and draft reports. The amendments to Rule 26(b)(4) make this
change explicit by providing work-product protection against discovery regarding draft reports
and disclosures or attorney-expert communications.

The refocus of disclosure on “facts or data” is meant to limit disclosure to material of a factual
nature by excluding theories or mental impressions of counsel. At the same time, the intention is
that “facts or data” be interpreted broadly to require disclosure of any material considered by the
expert, from whatever source, that contains factual ingredients. The disclosure obligation extends
to any facts or data “considered” by the expert in forming the opinions to be expressed, not only
those relied upon by the expert.

Subdivision (a)(2)(C). Rule 26(a)(2)(C) is added to mandate summary disclosures of the
opinions to be offered by expert witnesses who are not required to provide reports under Rule
26(a)(2)(B) and of the facts supporting those opinions. This disclosure is considerably less




extensive than the report required by Rule 26(a)(2)(B). Courts must take care against requiring
undue detail, keeping in mind that these witnesses have not been specially retained and may not
be as responsive to counsel as those who have.

This amendment resolves a tension that has sometimes prompted courts to require reports under
Rule 26(a)(2)(B) even from witnesses exempted from the report requirement. An (a)(2)(B) report
is required only from an expert described in (a)(2)(B).

A witness who is not required to provide a report under Rule 26(a)(2)(B) may both testify as a
fact witness and also provide expert testimony under Evidence Rule 702, 703, or 705. Frequent
examples include physicians or other health care professionals and employees of a party who do
not regularly provide expert testimony. Parties must identify such witnesses under Rule
26(a)(2)(A) and provide the disclosure required under Rule 26(a)(2)(C). The (a)(2)(C) disclosure
obligation does not include facts unrelated to the expert opinions the witness will present.

Subdivision (a)(2)(D). This provision (formerly Rule 26(a)(2)(C)) is amended slightly to specify
that the time limits for disclosure of contradictory or rebuttal evidence apply with regard to
disclosures under new Rule 26(a)(2)(C), just as they do with regard to reports under Rule
26(a)(2)(B).

Subdivision (b)(4). Rule 26(b)(4)(B) is added to provide work-product protection under Rule
26(b)(3)(A) and (B) for drafts of expert reports or disclosures. This protection applies to all
witnesses identified under Rule 26(a)(2)(A), whether they are required to provide reports under
Rule 26(a)(2)(B) or are the subject of disclosure under Rule 26(a)(2)(C). It applies regardless of
the form in which the draft is recorded, whether written, electronic, or otherwise. It also applies
to drafts of any supplementation under Rule 26(¢); see Rule 26(a)(2)(E).

Rule 26(b)(4)(C) is added to provide work-product protection for attorney-expert
communications regardless of the form of the communications, whether oral, written, electronic,
or otherwise. The addition of Rule 26(b)(4)(C) is designed to protect counsel’s work product and
ensure that lawyers may interact with retained experts without fear of exposing those
communications to searching discovery. The protection is limited to communications between an
expert witness required to provide a report under Rule 26(2)(2)(B) and the attorney for the party
on whose behalf the witness will be testifying, including any “preliminary” expert opinions.
Protected “communications™ include those between the party’s attorney and assistants of the
expert witness. The rule does not itself protect communications between counsel and other expert
witnesses, such as those for whom disclosure is required under Rule 26(a)(2)(C). The rule does
not exclude protection under other doctrines, such as privilege or independent development of
the work-product doctrine.

The most frequent method for discovering the work of expert witnesses is by deposition, but
Rules 26(b)(4)(B) and (C) apply to all forms of discovery.

Rules 26(b)(4)(B) and (C) do not impede discovery about the opinions to be offered by the
expert or the development, foundation, or basis of those opinions. For example, the expert’s
testing of material involved in litigation, and notes of any such testing, would not be exempted
from discovery by this rule. Similarly, inquiry about communications the expert had with anyone
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other than the party’s counsel about the opinions expressed is unaffected by the rule. Counsel are
also free to question expert witnesses about alternative analyses, testing methods, or approaches
to the issues on which they are testifying, whether or not the expert considered them in forming
the opinions expressed. These discovery changes therefore do not affect the gatekeeping
functions called for by Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993), and
related cases.

The protection for communications between the retained expert and “the party’s attorney” should
be applied in a realistic manner, and often would not be limited to communications with a single
lawyer or a single law firm. For example, a party may be involved in a number of suits about a
given product or service, and may retain a particular expert witness to testify on that party’s
behalf in several of the cases. In such a situation, the protection applies to communications
between the expert witness and the attorneys representing the party in any of those cases.
Similarly, communications with in-house counsel for the party would often be regarded as
protected even if the in-house attorney is not counsel of record in the action. Other situations
may also justify a pragmatic application of the “party’s attorney” concept.

Although attorney-expert communications are generally protected by Rule 26(b)(4)(C), the
protection does not apply to the extent the lawyer and the expert communicate about matters that
fall within three exceptions. But the discovery authorized by the exceptions does not extend
beyond those specific topics. Lawyer-expert communications may cover many topics and, even
when the excepted topics are included among those involved in a given communication, the
protection applies to all other aspects of the communication beyond the excepted topics.

First, under Rule 26(b)(4)(C)(i) attorney-expert communications regarding compensation for the
expert’s study or testimony may be the subject of discovery. In some cases, this discovery may
g0 beyond the disclosure requirement in Rule 26(a)(2)(B)(vi). It is not limited to compensation
for work forming the opinions to be expressed, but extends to all compensation for the study and
testimony provided in relation to the action. Any communications about additional benefits to the
expert, such as further work in the event of a successful result in the present case, would be
included. This exception includes compensation for work done by a person or organization
associated with the expert. The objective is to permit full inquiry into such potential sources of
bias.

Second, under Rule 26(b)(4)(C)(ii) discovery is permitted to identify facts or data the party’s
attorney provided to the expert and that the expert considered in forming the opinions to be
expressed. The exception applies only to communications “identifying” the facts or data
provided by counsel; further communications about the potential relevance of the facts or data
are protected.

Third, under Rule 26(b)(4)(C)(iii) discovery regarding attorney-expert communications is
permitted to identify any assumptions that counsel provided to the expert and that the expert
relied upon in forming the opinions to be expressed. For example, the party’s attorney may tell
the expert to assume the truth of certain testimony or evidence, or the correctness of another
expert’s conclusions. This exception is limited to those assumptions that the expert actually did
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rely on in forming the opinions to be expressed. More general attorney-expert discussions about
hypotheticals, or exploring possibilities based on hypothetical facts, are outside this exception.

Under the amended rule, discovery regarding attorney-expert communications on subjects
outside the three exceptions in Rule 26(b)(4)(C), or regarding draft expert reports or disclosures,
is permitted only in limited circumstances and by court order. A party seeking such discovery
must make the showing specified in Rule 26(b)(3)(A)(ii)--that the party has a substantial need for
the discovery and cannot obtain the substantial equivalent without undue hardship. It will be rare
for a party to be able to make such a showing given the broad disclosure and discovery otherwise
allowed regarding the expert’s testimony. A party’s failure to provide required disclosure or
discovery does not show the need and hardship required by Rule 26(b)(3)(A); remedies are
provided by Rule 37.

In the rare case in which a party does make this showing, the court must protect against
disclosure of the attorney’s mental impressions, conclusions, opinions, or legal theories under
Rule 26(b)(3)(B). But this protection does not extend to the expert’s own development of the
opinions to be presented; those are subject to probing in deposition or at trial.

Former Rules 26(b)(4)(B) and (C) have been renumbered (D) and (E), and a slight revision has
been made in (E) to take account of the renumbering of former (B)
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CRCP 30. Depositions Upon Oral Examination

COMMITTEE COMMENT

Revised C.R.C.P. 30 is patterned in part after Fed.R.Civ.P. 30 as amended in 1993 and now
interrelates with the differential case management features of C.R.C.P. 16 and C.R.C.P. 26.
Because of mandatory disclosure, substantially less discovery is needed.

A discovery schedule for the case is required by C.R.C.P. 16(b)(1)(IV). Under the requirements
of that Rule, the parties must set forth in the Case Management Order the timing and number of
depositions and the basis for the necessity of such discovery with attention to the presumptive
limitation and standards set forth in C.R.C.P. 26(b)(2). There is also the requirement that counsel
certify they have advised their clients of the estimated expenses and fees involved in the
discovery. Discovery is thus tailored to the particular case. The parties in the first instance and
ultimately the Court are responsible for setting reasonable limits and preventing abuse.

Language in C.R.C.P. 30(c) and C.R.C.P. 30(f)(1) differs slightly from the language of
Fed.R.Civ.P. 30(c) and Fed.R.Civ.P. 30(f)(1) to facilitate the taking of telephone depositions by
eliminating the requirement that the officer recording the deposition be the person who
administers the oath or affirmation.
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FRCP 30. Depositions by Oral Examination
ADVISORY COMMITTEE NOTES
1937 Adoption

Note to Subdivision (a). This is in accordance with common practice. See U.S.C., Title 28,
[former] § 639 (Depositions de bene esse; when and where taken; notice), the relevant provisions
of which are incorporated in this rule; West’s Ann.Code Civ.Proc. § 2031; and statutes cited in
respect to notice in the Note to Rule 26(a). The provision for enlarging or shortening the time of
notice has been added to give flexibility to the rule.

Note to Subdivisions (b) and (d). These are introduced as a safeguard for the protection of parties
and deponents on account of the unlimited right of discovery given by Rule 26.

Note to Subdivisions (c) and (). These follow the general plan of [former] Equity Rule 51
(Evidence Taken Before Examiners, Etc.) and U.S.C., Title 28, [former] §§ 640 (Depositions de
bene esse; mode of taking), and [former] 641 (Same; transmission to court), but are more
specific. They also permit the deponent to require the officer to make changes in the deposition if
the deponent is not satisfied with it. See also [former] Equity Rule 50 (Stenographer--
Appointment--Fees.)

Note to Subdivision (f). Compare [former] Equity Rule 55 (Depositions Deemed Published
When Filed.)

Note to Subdivision (g). This is similar to 2 Minn.Stat. (Mason, 1927) § 9833, but is more
extensive.

1963 Amendments

This amendment corresponds to the change in Rule 4(d)(4). See Advisory Committee’s Note to
that amendment.

1970 Amendments

Subdivision (a). This subdivision contains the provisions of existing Rule 26(a), transferred here
as part of the rearrangement relating to Rule 26. Existing Rule 30(a) is transferred to 30(b).
Changes in language have been made to conform to the new arrangement.

This subdivision is further revised in regard to the requirement of leave of court for taking a
deposition. The present procedure, requiring a plaintiff to obtain leave of court if he serves notice
of taking a deposition within 20 days after commencement of the action, is changed in several
respects. First, leave is required by reference to the time the deposition is to be taken rather than
the date of serving notice of taking. Second, the 20-day period is extended to 30 days and runs
from the service of summons and complaint on any defendant, rather than the commencement of
the action. Cf, I11.S.Ct.R. 19-1 S-H Ill.Ann.Stat. § 101.19-1. Third, leave is not required beyond
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the time that defendant initiates discovery, thus showing that he has retained counsel. As under
the present practice, a party not afforded a reasonable opportunity to appear at a deposition,
because he has not yet been served with process, is protected against use of the deposition at trial
against him. See Rule 32(a), transferred from 26(d). Moreover, he can later redepose the witness
if he so desires.

The purpose of requiring the plaintiff to obtain leave of court is, as stated by the Advisory
Committee that proposed the present language of Rule 26(a), to protect “a defendant who has not
had an opportunity to retain counsel and inform himself as to the nature of the suit.” Note to
1948 amendment of Rule 26(a), quoted in 3A Barron & Holtzoff, Federal Practice and Procedure
455-456 (Wright ed. 1958). In order to assure defendant of this opportunity, the period is
lengthened to 30 days. This protection, however, is relevant to the time of taking the deposition,
not to the time that notice is served. Similarly, the protective period should run from the service
of process rather than the filing of the complaint with the court. As stated in the note to Rule
26(d), the courts have used the service of notice as a convenient reference point for assigning
priority in taking depositions, but with the elimination of priority in new Rule 26(d) the reference
point is no longer needed. The new procedure is consistent in principle with the provisions of
Rules 33, 34, and 36 as revised.

Plaintiff is excused from obtaining leave even during the initial 30-day period if he gives the
special notice provided in subdivision (b)(2). The required notice must state that the person to be
examined is about to go out of the district where the action is pending and more than 100 miles
from the place of trial, or out of the United States, or on a voyage to sea, and will be unavailable
for examination unless deposed within the 30-day period. These events occur most often in
maritime litigation, when seamen are transferred from one port to another or are about to go to
sea. Yet, there are analogous situations in nonmaritime litigation, and although the maritime
problems are more common, a rule limited to claims in the admiralty and maritime jurisdiction is
not justified.

In the recent unification of the civil and admiralty rules, this problem was temporarily met
through addition in Rule 26(a) of a provision that depositions de bene esse may continue to be
taken as to admiralty and maritime claims within the meaning of Rule 9(h). It was recognized at
the time that “a uniform rule applicable alike to what are now civil actions and suits in
admiralty” was clearly preferable, but the de bene esse procedure was adopted “for the time
being at least.” See Advisory Committee’s Note in Report of the Judicial Conference: Proposed
Amendments to Rules of Civil Procedure 43-44 (1966).

The changes in Rule 30(a) and the new Rule 30(b)(2) provide a formula applicable to ordinary
civil as well as maritime claims. They replace the provision for depositions de bene esse. They
authorize an early deposition without leave of court where the witness is about to depart and,
unless his deposition is promptly taken, (1) it will be impossible or very difficult to depose him
before trial or (2) his deposition can later be taken but only with substantially increased effort
and expense. Cf. S.S. Hai Chang, 1966 A.M.C. 2239 (S.D.N.Y.1966), in which the deposing
party is required to prepay expenses and counsel fees of the other party’s lawyer when the action
is pending in New York and depositions are to be taken on the West Coast. Defendant is




protected by a provision that the deposition cannot be used against him if he was unable through
exercise of diligence to obtain counsel to represent him.

The distance of 100 miles from place of trial is derived from the de bene esse provision and also
conforms to the reach of a subpoena of the trial court, as provided in Rule 45(¢). See also
S.D.N.Y. Civ.R. 5(a). Some parts of the de bene esse provision are omitted from Rule 30(b)(2).
Modern deposition practice adequately covers the witness who lives more than 100 miles away
from place of trial. If a witness is aged or infirm, leave of court can be obtained.

Subdivision (b). Existing Rule 30(b) on protective orders has been transferred to Rule 26(c), and
existing Rule 30(a) relating to the notice of taking deposition has been transferred to this
subdivision. Because new material has been added, subsection numbers have been inserted.

Subdivision (b)(1). If a subpoena duces tecum is to be served, a copy thereof or a designation of
the materials to be produced must accompany the notice. Each party is thereby enabled to
prepare for the deposition more effectively.

Subdivision (b)(2). This subdivision is discussed in the note to subdivision (a), to which it
relates.

Subdivision (b)(3). This provision is derived from existing Rule 30(a), with a minor change of
language.

Subdivision (b)(4). In order to facilitate less expensive procedures, provision is made for the
recording of testimony by other than stenographic means--e.g., by mechanical, electronic, or
photographic means. Because these methods give rise to problems of accuracy and
trustworthiness, the party taking the deposition is required to apply for a court order. The order is
to specify how the testimony is to be recorded, preserved, and filed, and it may contain whatever
additional safeguards the court deems necessary.

Subdivision (b)(5). A provision is added to enable a party, through service of notice, to require
another party to produce documents or things at the taking of his deposition. This may now be
done as to a nonparty deponent through use of a subpoena duces tecum as authorized by Rule 45,
but some courts have held that documents may be secured from a party only under Rule 34. See
2A Barron & Holtzoff, Federal Practice and Procedure § 644.1 n. 83.2, § 792 n. 16 (Wright ed.
1961). With the elimination of “good cause” from Rule 34, the reason for this restrictive doctrine
has disappeared. Cf. N.Y.C.P.L.R. § 3111.

Whether production of documents or things should be obtained directly under Rule 34 or at the
deposition under this rule will depend on the nature and volume of the documents or things. Both
methods are made available. When the documents are few and simple, and closely related to the
oral examination, ability to proceed via this rule will facilitate discovery. If the discovering party
insists on examining many and complex documents at the taking of the deposition, thereby
causing undue burdens on others, the latter may, under Rules 26(c) or 30(d), apply for a court
order that the examining party proceed via Rule 34 alone.




Subdivision (b)(6). A new provision is added, whereby a party may name a corporation,
partnership, association, or governmental agency as the deponent and designate the matters on
which he requests examination, and the organization shall then name one or more of its officers,
directors, or managing agents, or other persons consenting to appear and testify on its behalf with
respect to matters known or reasonably available to the organization. Cf. Alberta Sup.Ct.R. 255.
The organization may designate persons other than officers, directors, and managing agents, but
only with their consent. Thus, an employee or agent who has an independent or conflicting
interest in the litigation--for example, in a personal injury case--can refuse to testify on behalf of
the organization.

This procedure supplements the existing practice whereby the examining party designates the
corporate official to be deposed. Thus, if the examining party believes that certain officials who
have not testified pursuant to this subdivision have added information, he may depose them. On
the other hand, a court’s decision whether to issue a protective order may take account of the
availability and use made of the procedures provided in this subdivision.

The new procedure should be viewed as an added facility for discovery, one which may be
advantageous to both sides as well as an improvement in the deposition process. It will reduce
the difficulties now encountered in determining, prior to the taking of a deposition, whether a
particular employee or agent is a “managing agent.” See Note, Discovery Against Corporations
Under the Federal Rules, 47 Towa L.Rev. 1006-1016 (1962). It will curb the “bandying” by
which officers or managing agents of a corporation are deposed in turn but each disclaims
knowledge of facts that are clearly known to persons in the organization and thereby to it. Cf.
Haney v. Woodward & Lothrop, Inc., 330 F.2d 940, 944 (4th Cir. 1964). The provision should
also assist organizations which find that an unnecessarily large number of their officers and
agents are being deposed by a party uncertain of who in the organization has knowledge. Some
courts have held that under the existing rules a corporation should not be burdened with choosing
which person is to appear for it. E.g., United States v. Gahagan Dredging Corp., 24 F.R.D. 328,
329 (S.D.N.Y.1958). This burden is not essentially different from that of answering
interrogatories under Rule 33, and is in any case lighter than that of an examining party ignorant
of who in the corporation has knowledge.

Subdivision (c). A new sentence is inserted at the beginning, representing the transfer of existing
Rule 26(c) to this subdivision. Another addition conforms to the new provision in subdivision

(b)(4).

The present rule provides that transcription shall be carried out unless all parties waive it. In
view of the many depositions taken from which nothing useful is discovered, the revised
language provides that transcription is to be performed if any party requests it. The fact of the
request is relevant to the exercise of the court’s discretion in determining who shall pay for
transcription.

Parties choosing to serve written questions rather than participate personally in an oral deposition
are directed to serve their questions on the party taking the deposition, since the officer is often
not identified in advance. Confidentiality is preserved, since the questions may be served in a
sealed envelope.
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Subdivision (d). The assessment of expenses incurred in relation to motions made under this
subdivision (d) is made subject to the provisions of Rule 37(a). The standards for assessment of
expenses are more fully set out in Rule 37(a), and these standards should apply to the essentially
similar motions of this subdivision.

Subdivision (€). The provision relating to the refusal of a witness to sign his deposition is
tightened through insertion of a 30-day time period.

Subdivision (f)(1). A provision is added which codifies in a flexible way the procedure for
handling exhibits related to the deposition and at the same time assures each party that he may
inspect and copy documents and things produced by a nonparty witness in response to a
subpoena duces tecum. As a general rule and in the absence of agreement to the contrary or order
of the court, exhibits produced without objection are to be annexed to and returned with the
deposition, but a witness may substitute copies for purposes of marking and he may obtain return
of the exhibits. The right of the parties to inspect exhibits for identification and to make copies is
assured. Cf. N.Y.C.P.L.R. § 3116(c).

1971 Amendments

The subdivision permits a party to name a corporation or other form of organization as a
deponent in the notice of examination and to describe in the notice the matters about which
discovery is desired. The organization is then obliged to designate natural persons to testify on its
behalf. The amendment clarifies the procedure to be followed if a party desires to examine a
non-party organization through persons designated by the organization. Under the rules, a
subpoena rather than a notice of examination is served on a non-party to compel attendance at
the taking of a deposition. The amendment provides that a subpoena may name a non-party
organization as the deponent and may indicate the matters about which discovery is desired. In
that event, the non-party organization must respond by designating natural persons, who are then
obliged to testify as to matters known or reasonably available to the organization. To insure that
a non-party organization that is not represented by counsel has knowledge of its duty to
designate, the amendment directs the party seeking discovery to advise of the duty in the body of
the subpoena.

1972 Amendments

Subdivision (c). Existing Rule 43(b), which is to be abrogated, deals with the use of leading
questions, the calling, interrogation, impeachment, and scope of cross-examination of adverse
parties, officers, etc. These topics are dealt with in many places in the Rules of Evidence.
Moreover, many pertinent topics included in the Rules of Evidence are not mentioned in Rule
43(b), e.g. privilege. A reference to the Rules of Evidence generally is therefore made in
subdivision (¢) of Rule 30.

1980 Amendments
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Subdivision (b)(4). It has been proposed that electronic recording of depositions be authorized as
a matter of course, subject to the right of a party to seek an order that a deposition be recorded by
stenographic means. The Committee is not satisfied that a case has been made for a reversal of
present practice. The amendment is made to encourage parties to agree to the use of electronic
recording of depositions so that conflicting claims with respect to the potential of electronic
recording for reducing costs of depositions can be appraised in the light of greater experience.
The provision that the parties may stipulate that depositions may be recorded by other than
stenographic means seems implicit in Rule 29. The amendment makes it explicit. The provision
that the stipulation or order shall designate the person before whom the deposition is to be taken
is added to encourage the naming of the recording technician as that person, eliminating the
necessity of the presence of one whose only function is to administer the oath. See Rules 28(a)
and 29.

Subdivision (b)(7). Depositions by telephone are now authorized by Rule 29 upon stipulation of
the parties. The amendment authorizes that method by order of the court. The final sentence is
added to make it clear that when a deposition is taken by telephone it is taken in the district and
at the place where the witness is to answer the questions rather than that where the questions are
propounded.

Subdivision (f)(1). For the reasons set out in the Note following the amendment of Rule 5(d), the
court may wish to permit the parties to retain depositions unless they are to be used in the action.
The amendment of the first paragraph permits the court to so order.

The amendment of the second paragraph is clarifying. The purpose of the paragraph is to permit
a person who produces materials at a deposition to offer copies for marking and annexation to
the deposition. Such copies are a “substitute” for the originals, which are not to be marked and
which can thereafter be used or even disposed of by the person who produces them. In the light
of that purpose, the former language of the paragraph had been justly termed “opaque.” Wright
& Miller, Federal Practice and Procedure: Civil § 2114.

1987 Amendments
The amendments are technical. No substantive change is intended.
1993 Amendments

Subdivision (a). Paragraph (1) retains the first and third sentences from the former subdivision
(a) without significant modification. The second and fourth sentences are relocated.

Paragraph (2) collects all provisions bearing on requirements of leave of court to take a
deposition.

Paragraph (2)(A) is new. It provides a limit on the number of depositions the parties may take,
absent leave of court or stipulation with the other parties. One aim of this revision is to assure
judicial review under the standards stated in Rule 26(b)(2) before any side will be allowed to
take more than ten depositions in a case without agreement of the other parties. A second
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objective is to emphasize that counsel have a professional obligation to develop a mutual cost-
effective plan for discovery in the case. Leave to take additional depositions should be granted
when consistent with the principles of Rule 26(b)(2), and in some cases the ten-per-side limit
should be reduced in accordance with those same principles. Consideration should ordinarily be
given at the planning meeting of the parties under Rule 26(f) and at the time of a scheduling
conference under Rule 16(b) as to enlargements or reductions in the number of depositions,
eliminating the need for special motions.

A deposition under Rule 30(b)(6) should, for purposes of this limit, be treated as a single
deposition even though more than one person may be designated to testify.

In multi-party cases, the parties on any side are expected to confer and agree as to which
depositions are most needed, given the presumptive limit on the number of depositions they can
take without leave of court. If these disputes cannot be amicably resolved, the court can be
requested to resolve the dispute or permit additional depositions.

Paragraph (2)(B) is new. It requires leave of court if any witness is to be deposed in the action
more than once. This requirement does not apply when a deposition is temporarily recessed for
convenience of counsel or the deponent or to enable additional materials to be gathered before
resuming the deposition. If significant travel costs would be incurred to resume the deposition,
the parties should consider the feasibility of conducting the balance of the examination by
telephonic means.

Paragraph (2)(C) revises the second sentence of the former subdivision (a) as to when
depositions may be taken. Consistent with the changes made in Rule 26(d), providing that formal
discovery ordinarily not commence until after the litigants have met and conferred as directed in
revised Rule 26(f), the rule requires leave of court or agreement of the parties if a deposition is to
be taken before that time (except when a witness is about to leave the country).

Subdivision (b). The primary change in subdivision (b) is that parties will be authorized to record
deposition testimony by nonstenographic means without first having to obtain permission of the
court or agreement from other counsel.

Former subdivision (b)(2) is partly relocated in subdivision (a)(2)(C) of this rule. The latter two
sentences of the first paragraph are deleted, in part because they are redundant to Rule 26(g) and
in part because Rule 11 no longer applies to discovery requests. The second paragraph of the
former subdivision (b)(2), relating to use of depositions at trial where a party was unable to
obtain counsel in time for an accelerated deposition, is relocated in Rule 32.

New paragraph (2) confers on the party taking the deposition the choice of the method of
recording, without the need to obtain prior court approval for one taken other than
stenographically. A party choosing to record a deposition only by videotape or audiotape should
understand that a transcript will be required by Rule 26(a)(3)(B) and Rule 32(c) if the deposition
is later to be offered as evidence at trial or on a dispositive motion under Rule 56. Objections to
the nonstenographic recording of a deposition, when warranted by the circumstances, can be
presented to the court under Rule 26(c).




Paragraph (3) provides that other parties may arrange, at their own expense, for the recording of
a deposition by a means (stenographic, visual, or sound) in addition to the method designated by
the person noticing the deposition. The former provisions of this paragraph, relating to the
court’s power to change the date of a deposition, have been eliminated as redundant in view of
Rule 26(c)(2).

Revised paragraph (4) requires that all depositions be recorded by an officer designated or
appointed under Rule 28 and contains special provisions designed to provide basic safeguards to
assure the utility and integrity of recordings taken other than steno graphically.

Paragraph (7) is revised to authorize the taking of a deposition not only by telephone but also by
other remote electronic means, such as satellite television, when agreed to by the parties or
authorized by the court.

Subdivision (c). Minor changes are made in this subdivision to reflect those made in subdivision
(b) and to complement the new provisions of subdivision (d)(1), aimed at reducing the number of
interruptions during depositions.

In addition, the revision addresses a recurring problem as to whether other potential deponents
can attend a deposition. Courts have disagreed, some holding that witnesses should be excluded
through invocation of Rule 615 of the evidence rules, and others holding that witnesses may
attend unless excluded by an order under Rule 26(c)(S). The revision provides that other
witnesses are not automatically excluded from a deposition simply by the request of a party.
Exclusion, however, can be ordered under Rule 26(c)(5) when appropriate; and, if exclusion is
ordered, consideration should be given as to whether the excluded witnesses likewise should be
precluded from reading, or being otherwise informed about, the testimony given in the earlier
depositions. The revision addresses only the matter of attendance by potential deponents, and
does not attempt to resolve issues concerning attendance by others, such as members of the
public or press.

Subdivision (d). The first sentence of new paragraph (1) provides that any objections during a
deposition must be made concisely and in a non-argumentative and non-suggestive manner.
Depositions frequently have been unduly prolonged, if not unfairly frustrated, by lengthy
objections and colloquy, often suggesting how the deponent should respond. While objections
may, under the revised rule, be made during a deposition, they ordinarily should be limited to
those that under Rule 32(d)(3) might be waived if not made at that time, i.e., objections on
grounds that might be immediately obviated, removed, or cured, such as to the form of a
question or the responsiveness of an answer. Under Rule 32(b), other objections can, even
without the so-called “usual stipulation” preserving objections, be raised for the first time at trial
and therefore should be kept to a minimum during a deposition.

Directions to a deponent not to answer a question can be even more disruptive than objections.

The second sentence of new paragraph (1) prohibits such directions except in the three
circumstances indicated: to claim a privilege or protection against disclosure (e.g., as work
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product), to enforce a court directive limiting the scope or length of permissible discovery, or to
suspend a deposition to enable presentation of a motion under paragraph (3).

Paragraph (2) is added to this subdivision to dispel any doubts regarding the power of the court
by order or local rule to establish limits on the length of depositions. The rule also explicitly
authorizes the court to impose the cost resulting from obstructive tactics that unreasonably
prolong a deposition on the person engaged in such obstruction. This sanction may be imposed
on a non-party witness as well as a party or attorney, but is otherwise congruent with Rule 26(g).

It is anticipated that limits on the length of depositions prescribed by local rules would be
presumptive only, subject to modification by the court or by agreement of the parties. Such
modifications typically should be discussed by the parties in their meeting under Rule 26(f) and
included in the scheduling order required by Rule 16(b). Additional time, moreover, should be
allowed under the revised rule when justified under the principles stated in Rule 26(b)(2). To
reduce the number of special motions, local rules should ordinarily permit--and indeed
encourage--the parties to agree to additional time, as when, during the taking of a deposition, it
becomes clear that some additional examination is needed.

Paragraph (3) authorizes appropriate sanctions not only when a deposition is unreasonably
prolonged, but also when an attorney engages in other practices that improperly frustrate the fair
examination of the deponent, such as making improper objections or giving directions not to
answer prohibited by paragraph (1). In general, counsel should not engage in any conduct during
a deposition that would not be allowed in the presence of a judicial officer. The making of an
excessive number of unnecessary objections may itself constitute sanctionable conduct, as may
the refusal of an attorney to agree with other counsel on a fair apportionment of the time allowed
for examination of a deponent or a refusal to agree to a reasonable request for some additional
time to complete a deposition, when that is permitted by the local rule or order.

Subdivision (e). Various changes are made in this subdivision to reduce problems sometimes
encountered when depositions are taken stenographically. Reporters frequently have difficulties
obtaining signatures--and the return of depositions--from deponents. Under the revision pre-
filing review by the deponent is required only if requested before the deposition is completed. If
review is requested, the deponent will be allowed 30 days to review the transcript or recording
and to indicate any changes in form or substance. Signature of the deponent will be required only
if review is requested and changes are made.

Subdivision (f). Minor changes are made in this subdivision to reflect those made in subdivision
(b). In courts which direct that depositions not be automatically filed, the reporter can transmit
the transcript or recording to the attorney taking the deposition (or ordering the transcript or
record), who then becomes custodian for the court of the original record of the deposition.
Pursuant to subdivision (f)(2), as under the prior rule, any other party is entitled to secure a copy
of the deposition from the officer designated to take the deposition; accordingly, unless ordered
or agreed, the officer must retain a copy of the recording or the stenographic notes.

2000 Amendment
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Subdivision (d). Paragraph (1) has been amended to clarify the terms regarding behavior during
depositions. The references to objections “ to evidence” and limitations “on evidence” have been
removed to avoid disputes about what is “evidence” and whether an objection is to, or a
limitation is on, discovery instead. It is intended that the rule apply to any objection to a question
or other issue arising during a deposition, and to any limitation imposed by the court in
connection with a deposition, which might relate to duration or other matters.

The current rule places limitations on instructions that a witness not answer only when the
instruction is made by a “party.” Similar limitations should apply with regard to anyone who
might purport to instruct a witness not to answer a question. Accordingly, the rule is amended to
apply the limitation to instructions by any person. The amendment is not intended to confer new
authority on nonparties to instruct witnesses to refuse to answer deposition questions. The
amendment makes it clear that, whatever the legitimacy of giving such instructions, the nonparty
is subject to the same limitations as parties.

Paragraph (2) imposes a presumptive durational limitation of one day of seven hours for any
deposition. The Committee has been informed that overlong depositions can result in undue costs
and delays in some circumstances. This limitation contemplates that there will be reasonable
breaks during the day for lunch and other reasons, and that the only time to be counted is the
time occupied by the actual deposition. For purposes of this durational limit, the deposition of
each person designated under Rule 30(b)(6) should be considered a separate deposition. The
presumptive duration may be extended, or otherwise altered, by agreement. Absent agreement, a
court order is needed. The party seeking a court order to extend the examination, or otherwise
alter the limitations, is expected to show good cause to justify such an order.

Parties considering extending the time for a deposition--and courts asked to order an extension--
might consider a variety of factors. For example, if the witness needs an interpreter, that may
prolong the examination. If the examination will cover events occurring over a long period of
time, that may justify allowing additional time. In cases in which the witness will be questioned
about numerous or lengthy documents, it is often desirable for the interrogating party to send
copies of the documents to the witness sufficiently in advance of the deposition so that the
witness can become familiar with them. Should the witness nevertheless not read the documents
in advance, thereby prolonging the deposition, a court could consider that a reason for extending
the time limit. If the examination reveals that documents have been requested but not produced,
that may justify further examination once production has occurred. In multi-party cases, the need
for each party to examine the witness may warrant additional time, although duplicative
questioning should be avoided and parties with similar interests should strive to designate one
lawyer to question about areas of common interest. Similarly, should the lawyer for the witness
want to examine the witness, that may require additional time. Finally, with regard to expert
witnesses, there may more often be a need for additional time--even after the submission of the
report required by Rule 26(a)(2)--for full exploration of the theories upon which the witness
relies.




It is expected that in most instances the parties and the witness will make reasonable
accommodations to avoid the need for resort to the court. The limitation is phrased in terms of a
single day on the assumption that ordinarily a single day would be preferable to a deposition
extending over multiple days; if alternative arrangements would better suit the parties, they may
agree to them. It is also assumed that there will be reasonable breaks during the day.
Preoccupation with timing is to be avoided.

The rule directs the court to allow additional time where consistent with Rule 26(b)(2) if needed
for a fair examination of the deponent. In addition, if the deponent or another person impedes or
delays the examination, the court must authorize extra time. The amendment makes clear that
additional time should also be allowed where the examination is impeded by an “other
circumstance,” which might include a power outage, a health emergency, or other event.

In keeping with the amendment to Rule 26(b)(2), the provision added in 1993 granting authority
to adopt a local rule limiting the time permitted for depositions has been removed. The court may
enter a case-specific order directing shorter depositions for all depositions in a case or with
regard to a specific witness. The court may also order that a deposition be taken for limited
periods on several days.

Paragraph (3) includes sanctions provisions formerly included in paragraph (2). It authorizes the
court to impose an appropriate sanction on any person responsible for an impediment that
frustrated the fair examination of the deponent. This could include the deponent, any party, or
any other person involved in the deposition. If the impediment or delay results from an “other
circumstance” under paragraph (2), ordinarily no sanction would be appropriate.

Former paragraph (3) has been renumbered (4) but is otherwise unchanged.

Subdivision (f)(1): This subdivision is amended because Rule 5(d) has been amended to direct
that discovery materials, including depositions, ordinarily should not be filed. The rule already
has provisions directing that the lawyer who arranged for the transcript or recording preserve the
deposition. Rule 5(d) provides that, once the deposition is used in the proceeding, the attorney
must file it with the court.

“Shall” is replaced by “must” or “may” under the program to conform amended rules to current
style conventions when there is no ambiguity.

GAP Report

The Advisory Committee recommends deleting the requirement in the published proposed
amendments that the deponent consent to extending a deposition beyond one day, and adding an
amendment to Rule 30(f)(1) to conform to the published amendment to Rule 5(d) regarding
filing of depositions. It also recommends conforming the Committee Note with regard to the
deponent veto, and adding material to the Note to provide direction on computation of the
durational limitation on depositions, to provide examples of situations in which the parties might
agree--or the court order--that a deposition be extended, and to make clear that no new authority
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to instruct a witness is conferred by the amendment. One minor wording improvement in the
Note is also suggested.

2007 Amendment

The language of Rule 30 has been amended as part of the general restyling of the Civil Rules to
make them more easily understood and to make style and terminology consistent throughout the
rules. These changes are intended to be stylistic only.

The right to arrange a deposition transcription should be open to any party, regardless of the
means of recording and regardless of who noticed the deposition.

“[Olther entity” is added to the list of organizations that may be named as deponent. The purpose
is to ensure that the deposition process can be used to reach information known or reasonably
available to an organization no matter what abstract fictive concept is used to describe the
organization. Nothing is gained by wrangling over the place to fit into current rule language such
entities as limited liability companies, limited partnerships, business trusts, more exotic
common-law creations, or forms developed in other countries.
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CRCP 31. Depositions Upon Written Questions
COMMITTEE COMMENT

Revised C.R.C.P. 31 now interrelates with the differential case management features of C.R.C.P.
16 and C.R.C.P. 26. Because of mandatory disclosure, substantially less discovery is needed.

A discovery schedule for the case is required by C.R.C.P. 16(b)(1)(IV). Under the requirements
of that Rule, the parties must set forth in the Case Management Order the timing and number of
depositions and the basis for the necessity of such discovery with attention to the presumptive
limitations and standards set forth in C.R.C.P. 26(b)(2). There is also the requirement that
counsel certify they have advised their clients of the estimated expenses and fees involved in the
discovery. Discovery is thus tailored to the particular case. The parties in the first instance and
ultimately the Court are responsible for setting reasonable limits and preventing abuse.
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FRCP 31. Depositions by Written Questions

1970 Amendment

Confusion is created by the use of the same terminology to describe both the taking of a
deposition upon “written interrogatories” pursuant to this rule and the serving of “written
interrogatories” upon parties pursuant to Rule 33. The distinction between these two modes of
discovery will be more readily and clearly grasped through substitution of the word
“questions” for “interrogatories” throughout this rule.

Subdivision (a). A new paragraph is inserted at the beginning of this subdivision to conform to
the rearrangement of provisions in Rules 26(a), 30(a), and 30(b).

The revised subdivision permits designation of the deponent by general description or by class
or group. This conforms to the practice for depositions on oral examination.

The new procedure provided in Rule 30(b)(6) for taking the deposition of a corporation or
other organization through persons designated by the organization is incorporated by reference.

The service of all questions, including cross, redirect, and recross, is to be made on all parties.
This will inform the parties and enable them to participate fully in the procedure.

The time allowed for service of cross, redirect, and recross questions has been extended.
Experience with the existing time limits shows them to be unrealistically short. No special
restriction is placed on the time for serving the notice of taking the deposition and the first set
of questions. Since no party is required to serve cross questions less than 30 days after the
notice and questions are served, the defendant has sufficient time to obtain counsel. The court
may for cause shown enlarge or shorten the time.

Subdivision (d). Since new Rule 26(c) provides for protective orders with respect to all
discovery, and expressly provides that the court may order that one discovery device be used in
place of another, subdivision (d) is eliminated as unnecessary.

1987 Amendment
The amendments are technical. No substantive change is intended.
1993 Amendments

Subdivision (a). The first paragraph of subdivision (a) is divided into two subparagraphs, with
provisions comparable to those made in the revision of Rule 30. Changes are made in the




former third paragraph, numbered in the revision as paragraph (4), to reduce the total time for
developing cross-examination, redirect, and recross questions from 50 days to 28 days.

2007 Amendment

The language of Rule 31 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

The party who noticed a deposition on written questions must notify all other parties when the
deposition is completed, so that they may make use of the deposition. A deposition is
completed when it is recorded and the deponent has either waived or exercised the right of
review under Rule 30(e)(1).




CRCP 34. Production of Documents and Things and Entry Upon Land for Inspection and
Other Purposes

Revised C.R.C.P. 34 now interrelates with the differential case management features of C.R.C.P.
16 and C.R.C.P. 26. Because of mandatory disclosure, substantially less discovery is needed.

A discovery schedule for the case is required by C.R.C.P. 16(b)(1)(IV). Under the requirements
of that Rule, the parties must set forth in the Case Management Order the timing and number of
requests for production and the basis for the necessity of such discovery with attention to the
presumptive limitation and standards set forth in C.R.C.P. 26(b)(2). There is also the requirement
that counsel certify they have advised their clients of the estimated expenses and fees involved in
the discovery. Discovery is thus tailored to the particular case. The parties in the first instance
and ultimately the Court are responsible for setting reasonable limits and preventing abuse.




FRCP 34. Producing Documents, Electronically Stored Information, and Tangible Things,
or Entering Onto Land, for Inspection and Other Purposes

ADVISORY COMMITTEE NOTES
1937 Adoption

In England orders are made for the inspection of documents, English Rules Under the Judicature
Act (The Annual Practice, 1937) O. 31, r.1. 14, et seq., or for the inspection of tangible property
or for entry upon land, O. 50, r. 3. Michigan provides for inspection of damaged property when
such damage is the ground of the action. Mich.Court Rules Ann. (Searl, 1933) Rule 41, § 2.

Practically all states have statutes authorizing the court to order parties in possession or control
of documents to permit other parties to inspect and copy them before trial. See Ragland,
Discovery Before Trial (1932) Appendix, p. 267, setting out the statutes.

Compare [former] Equity Rule 58 (Discovery--Interrogatories--Inspection and Production of
Documents--Admission of Execution or Genuineness) (fifth paragraph).

1946 Amendment

Note. The changes in clauses (1) and (2) correlate the scope of inquiry permitted under Rule 34
with that provided in Rule 26(b), and thus remove any ambiguity created by the former
differences in language. As stated in Olson Transportation Co. v. Socony-Vacuum Oil Co.,
E.D.Wis.1944, 8 Fed.Rules Serv. 34.41, Case 2, “* * * Rule 34 is a direct and simple method of
discovery.” At the same time the addition of the words following the term “parties” makes
certain that the person in whose custody, possession, or control the evidence reposes may have
the benefit of the applicable protective orders stated in Rule 30(b). This change should be
considered in the light of the proposed expansion of Rule 30(b).

An objection has been made that the word “designated” in Rule 34 has been construed with
undue strictness in some district court cases so as to require great and impracticable specificity in
the description of documents, papers, books, etc., sought to be inspected. The Committee,
however, believes that no amendment is needed, and that the proper meaning of “designated” as
requiring specificity has already been delineated by the Supreme Court. See Brown v. United
States, 1928, 48 S.Ct. 288, 276 U.S. 134, 143, 72 L.Ed. 500 (“The subpoena * * * specifies * * *
with reasonable particularity the subjects to which the documents called for related.”);
Consolidated Rendering Co. v. Vermont, 1908, 28 S.Ct. 178, 207 U.S. 541, 543-544, 52 1..Ed.
327 (“We see no reason why all such books, papers and correspondence which related to the
subject of inquiry, and were described with reasonable detail, should not be called for and the
company directed to produce them. Otherwise, the State would be compelled to desi gnate each
particular paper which it desired, which presupposes an accurate knowledge of such papers,
which the tribunal desiring the papers would probably rarely, if ever, have.”).
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1970 Amendment

Rule 34 is revised to accomplish the following major changes in the existing rule: (1) to
eliminate the requirement of good cause; (2) to have the rule operate extrajudicially; (3) to
include testing and sampling as well as inspecting or photographing tangible things; and (4) to
make clear that the rule does not preclude an independent action for analogous discovery against
persons not parties.

Subdivision (a). Good cause is eliminated because it has furnished an uncertain and erratic
protection to the parties from whom production is sought and is now rendered unnecessary by
virtue of the more specific provisions added to Rule 26(b) relating to materials assembled in
preparation for trial and to experts retained or consulted by parties.

The good cause requirement was originally inserted in Rule 34 as a general protective provision
in the absence of experience with the specific problems that would arise thereunder. As the note
to Rule 26(b)(3) on trial preparation materials makes clear, good cause has been applied
differently to varying classes of documents, though not without confusion. It has often been said
in court opinions that good cause requires a consideration of need for the materials and of
alternative means of obtaining them, i.e., something more than relevance and lack of privilege.
But the overwhelming proportion of the cases in which the formula of good cause has been
applied to require a special showing are those involving trial preparation. In practice, the courts
have not treated documents as having a special immunity to discovery simply because of their
being documents. Protection may be afforded to claims of privacy or secrecy or of undue burden
or expense under what is now Rule 26(c) (previously Rule 30(b)). To be sure, an appraisal of
“undue” burden inevitably entails consideration of the needs of the party seeking discovery. With
special provisions added to govern trial preparation materials and experts, there is no longer any
occasion to retain the requirement of good cause.

The revision of Rule 34 to have it operate extrajudicially, rather than by court order, is to a large
extent a reflection of existing law office practice. The Columbia Survey shows that of the
litigants seeking inspection of documents or things, only about 25 percent filed motions for court
orders. This minor fraction nevertheless accounted for a significant number of motions. About
half of these motions were uncontested and in almost all instances the party seeking production
ultimately prevailed. Although an extrajudicial procedure will not drastically alter existing
practice under Rule 34--it will conform to it in most cases--it has the potential of saving court
time in a substantial though proportionately small number of cases tried annually.

The inclusion of testing and sampling of tangible things and objects or operations on land
reflects a need frequently encountered by parties in preparation for trial. If the operation of a
particular machine is the basis of a claim for negligent injury, it will often be necessary to test its
operating parts or to sample and test the products it is producing. Cf. Mich.Gen.Ct.R. 310.1(1)
(1963) (testing authorized).

The inclusive description of “documents” is revised to accord with changing technology. It

makes clear that Rule 34 applies to electronics data compilations from which information can be
obtained only with the use of detection devices, and that when the data can as a practical matter
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be made usable by the discovering party only through respondent’s devices, respondent may be
required to use his devices to translate the data into usable form. In many instances, this means
that respondent will have to supply a print-out of computer data. The burden thus placed on
respondent will vary from case to case, and the courts have ample power under Rule 26(c) to
protect respondent against undue burden or expense, either by restricting discovery or requiring
that the discovering party pay costs. Similarly, if the discovering party needs to check the
electronic source itself, the court may protect respondent with respect to preservation of his
records, confidentiality of nondiscoverable matters, and costs.

Subdivision (b). The procedure provided in Rule 34 is essentially the same as that in Rule 33, as
amended, and the discussion in the note appended to that rule is relevant to Rule 34 as well.
Problems peculiar to Rule 34 relate to the specific arrangements that must be worked out for
inspection and related acts of copying, photographing, testing, or sampling. The rule provides
that a request for inspection shall set forth the items to be inspected either by item or category,
describing each with reasonable particularity, and shall specify a reasonable time, place, and
manner of making the inspection.

Subdivision (c). Rule 34 as revised continues to apply only to parties. Comments from the bar
make clear that in the preparation of cases for trial it is occasionally necessary to enter land or
inspect large tangible things in the possession of a person not a party, and that some courts have
dismissed independent actions in the nature of bills in equity for such discovery on the ground
that Rule 34 is preemptive. While an ideal solution to this problem is to provide for discovery
against persons not parties in Rule 34, both the jurisdictional and procedural problems are very
complex. For the present, this subdivision makes clear that Rule 34 does not preclude
independent actions for discovery against persons not parties.

1980 Amendment

Subdivision (b). The Committee is advised that, “It is apparently not rare for parties deliberately
to mix critical documents with others in the hope of obscuring significance.” Report of the
Special Committee for the Study of Discovery Abuse, Section of Litigation of the American Bar
Association (1977) 22. The sentence added by this subdivision follows the recommendation of
the Report.

1987 Amendment
The amendment is technical. No substantive change is intended.
1991 Amendment

This amendment reflects the change effected by revision of Rule 45 to provide for subpoenas to
compel non-parties to produce documents and things and to submit to inspections of premises.
The deletion of the text of the former paragraph is not intended to preclude an independent action
for production of documents or things or for permission to enter upon land, but such actions may
no longer be necessary in light of this revision.
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1993 Amendments

The rule is revised to reflect the change made by Rule 26(d), preventing a party from seeking
formal discovery prior to the meeting of the parties required by Rule 26(f). Also, like a change
made in Rule 33, the rule is modified to make clear that, if a request for production is
objectionable only in part, production should be afforded with respect to the unobjectionable
portions.

When a case with outstanding requests for production is removed to federal court, the time for
response would be measured from the date of the parties’ meeting. See Rule 81(c), providing that
these rules govern procedures after removal.

2006 Amendment

Subdivision (a). As originally adopted, Rule 34 focused on discovery of “documents” and
“things.” In 1970, Rule 34(a) was amended to include discovery of data compilations,
anticipating that the use of computerized information would increase. Since then, the growth in
electronically stored information and in the variety of systems for creating and storing such
information has been dramatic. Lawyers and judges interpreted the term “documents” to include
electronically stored information because it was obviously improper to allow a party to evade
discovery obligations on the basis that the label had not kept pace with changes in information
technology. But it has become increasingly difficult to say that all forms of electronically stored
information, many dynamic in nature, fit within the traditional concept of a “document.”
Electronically stored information may exist in dynamic databases and other forms far different
from fixed expression on paper. Rule 34(a) is amended to confirm that discovery of
electronically stored information stands on equal footing with discovery of paper documents.
The change clarifies that Rule 34 applies to information that is fixed in a tangible form and to
information that is stored in a medium from which it can be retrieved and examined. At the same
time, a Rule 34 request for production of “documents” should be understood to encompass, and
the response should include, electronically stored information unless discovery in the action has
clearly distinguished between electronically stored information and “documents.”

Discoverable information often exists in both paper and electronic form, and the same or similar
information might exist in both. The items listed in Rule 34(a) show different ways in which
information may be recorded or stored. Images, for example, might be hard-copy documents or
electronically stored information. The wide variety of computer systems currently in use, and the
rapidity of technological change, counsel against a limiting or precise definition of electronically
stored information. Rule 34(a)(1) is expansive and includes any type of information that is stored
electronically. A common example often sought in discovery is electronic communications, such
as e-mail. The rule covers -- either as documents or as electronically stored information --
information “stored in any medium,” to encompass future developments in computer technology.
Rule 34(a)(1) is intended to be broad enough to cover all current types of computer-based
information, and flexible enough to encompass future changes and developments.

References elsewhere in the rules to “electronically stored information” should be understood to
invoke this expansive approach. A companion change is made to Rule 33(d), making it explicit




that parties choosing to respond to an interrogatory by permitting access to responsive records
may do so by providing access to electronically stored information. More generally, the term
used in Rule 34(a)(1) appears in a number of other amendments, such as those to Rules 26(a)(1),
26(b)(2), 26(b)(5)(B), 26(1), 34(b), 37(1), and 45. In each of these rules, electronically stored
information has the same broad meaning it has under Rule 34(a)(1). References to “documents”
appear in discovery rules that are not amended, including Rules 30(f), 36(a), and 37(c)(2). These
references should be interpreted to include electronically stored information as circumstances
warrant.

The term “electronically stored information” is broad, but whether material that falls within this

term should be produced, and in what form, are separate questions that must be addressed under
Rules 26(b), 26(c), and 34(b).

The Rule 34(a) requirement that, if necessary, a party producing electronically stored
information translate it into reasonably usable form does not address the issue of translating from
one human language to another. See In re Puerto Rico Elect. Power Auth., 687 F.2d 501, 504-
510 (1st Cir. 1989).

Rule 34(a)(1) is also amended to make clear that parties may request an opportunity to test or
sample materials sought under the rule in addition to inspecting and copying them. That
opportunity may be important for both electronically stored information and hard-copy materials.
The current rule is not clear that such testing or sampling is authorized; the amendment expressly
permits it. As with any other form of discovery, issues of burden and intrusiveness raised by
requests to test or sample can be addressed under Rules 26(b)(2) and 26(c). Inspection or testing
of certain types of electronically stored information or of a responding party’s electronic
information system may raise issues of confidentiality or privacy. The addition of testing and
sampling to Rule 34(a) with regard to documents and electronically stored information is not
meant to create a routine right of direct access to a party’s electronic information system,
although such access might be justified in some circumstances. Courts should guard against
undue intrusiveness resulting from inspecting or testing such systems.

Rule 34(a)(1) is further amended to make clear that tangible things must -~ like documents and
land sought to be examined -- be designated in the request.

Subdivision (b). Rule 34(b) provides that a party must produce documents as they are kept in the
usual course of business or must organize and label them to correspond with the categories in the
discovery request. The production of electronically stored information should be subject to
comparable requirements to protect against deliberate or inadvertent production in ways that
raise unnecessary obstacles for the requesting party. Rule 34(b) is amended to ensure similar
protection for electronically stored information.

The amendment to Rule 34(b) permits the requesting party to designate the form or forms in
which it wants electronically stored information produced. The form of production is more
important to the exchange of electronically stored information than of hard-copy materials,
although a party might specify hard copy as the requested form. Specification of the desired form
or forms may facilitate the orderly, efficient, and cost-effective discovery of electronically stored
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information. The rule recognizes that different forms of production may be appropriate for
different types of electronically stored information. Using current technology, for example, a
party might be called upon to produce word processing documents, e-mail messages, electronic
spreadsheets, different image or sound files, and material from databases. Requiring that such
diverse types of electronically stored information all be produced in the same form could prove
impossible, and even if possible could increase the cost and burdens of producing and using the
information. The rule therefore provides that the requesting party may ask for different forms of
production for different types of electronically stored information.

The rule does not require that the requesting party choose a form or forms of production. The
requesting party may not have a preference. In some cases, the requesting party may not know
what form the producing party uses to maintain its electronically stored information, although
Rule 26(f)(3) is amended to call for discussion of the form of production in the parties’
prediscovery conference.

The responding party also is involved in determining the form of production. In the written
response to the production request that Rule 34 requires, the responding party must state the form
it intends to use for producing electronically stored information if the requesting party does not
specify a form or if the responding party objects to a form that the requesting party specifies.
Stating the intended form before the production occurs may permit the parties to identify and
seek to resolve disputes before the expense and work of the production occurs. A party that
responds to a discovery request by simply producing electronically stored information in a form
of its choice, without identifying that form in advance of the production in the response required
by Rule 34(b), runs a risk that the requesting party can show that the produced form is not
reasonably usable and that it is entitled to production of some or all of the information in an
additional form. Additional time might be required to permit a responding party to assess the
appropriate form or forms of production.

If the requesting party is not satisfied with the form stated by the responding party, or if the
responding party has objected to the form specified by the requesting party, the parties must meet
and confer under Rule 37(a)(2)(B) in an effort to resolve the matter before the requesting party
can file a motion to compel. If they cannot agree and the court resolves the dispute, the court is
not limited to the forms initially chosen by the requesting party, stated by the responding party,
or specified in this rule for situations in which there is no court order or party agreement.

If the form of production is not specified by party agreement or court order, the responding party
must produce electronically stored information either in a form or forms in which it is ordinarily
maintained or in a form or forms that are reasonably usable. Rule 34(a) requires that, if
necessary, a responding party “translate” information it produces into a “reasonably usable”
form. Under some circumstances, the responding party may need to provide some reasonable
amount of technical support, information on application software, or other reasonable assistance
to enable the requesting party to use the information. The rule does not require a party to produce
electronically stored information in the form it which it is ordinarily maintained, as long as it is
produced in a reasonably usable form. But the option to produce in a reasonably usable form
does not mean that a responding party is free to convert electronically stored information from
the form in which it is ordinarily maintained to a different form that makes it more difficult or

166




burdensome for the requesting party to use the information efficiently in the litigation. If the
responding party ordinarily maintains the information it is producing in a way that makes it
searchable by electronic means, the information should not be produced in a form that removes
or significantly degrades this feature.

Some electronically stored information may be ordinarily maintained in a form that is not
reasonably usable by any party. One example is “legacy” data that can be used only by
superseded systems. The questions whether a producing party should be required to convert such
information to a more usable form, or should be required to produce it at all, should be addressed
under Rule 26(b)(2)(B).

Whether or not the requesting party specified the form of production, Rule 34(b) provides that
the same electronically stored information ordinarily need be produced in only one form.

2007 Amendment

The language of Rule 34 has been amended as part of the general restyling of the Civil Rules to
make them more easily understood and to make style and terminology consistent throughout the
rules. These changes are intended to be stylistic only.

The final sentence in the first paragraph of former Rule 34(b) was a redundant cross-reference to
the discovery moratorium provisions of Rule 26(d). Rule 26(d) is now familiar, obviating any
need to carry forward the redundant cross-reference.

The redundant reminder of Rule 37(a) procedure in the second paragraph of former Rule 34(b) is
omitted as no longer useful.
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CRCP 37. Failure to Make Disclosure or Cooperate in Discovery: Sanctions

COMMITTEE COMMENT
(After (b)(2))

Subsection (b)(1) was modified to reflect that orders to deponents under subsection (a)(1), when
the depositions are taking place within this state, are sought in and issued by the court where the
action is pending or from which the subpoena is issued pursuant to Section 13-90-111, CR.S,,
and it is that court which will enforce its orders. Deponents appearing outside the state are
beyond the jurisdictional limits of the Colorado courts. For out-of-state depositions, any
problems should be addressed by the court of the jurisdiction where the deponent has appeared
for the deposition under the laws of that jurisdiction.

(At the end of the rule)
COMMITTEE COMMENT

Revised C.R.C.P. 37 is patterned substantially after Fed.R.Civ.P. 37 as amended in 1993 and has
the same numbering. There are slight differences: (1) C.R.C.P. 37(4)(a) and (b) make sanctioning
discretionary rather than mandatory; and (2) there is no State Rule 37(¢) [pertaining to sanctions
for failure to participate in framing of a discovery plan]. As with the other disclosure/discovery
rules, revised C.R.C.P. 37 forms a part of a comprehensive case management system. See
Committee Comments to C.R.C.P. 16, 26, 30, 31, 33, 34, and 36.




FRCP 37. Failure to Make Disclosures or to Cooperate in Discovery; Sanctions
ADVISORY COMMITTEE NOTES

1937 Adoption

The provisions of this rule authorizing orders establishing facts or excluding evidence or striking
pleadings, or authorizing judgments of dismissal or default, for refusal to answer questions or
permit inspection or otherwise make discovery, are in accord with Hammond Packing Co. v.
Arkansas, 1909, 29 S.Ct. 370, 212 U.S. 322, 53 L.Ed. 530, 15 Ann.Cas. 645, which distinguishes
between the justifiable use of such measures as a means of compelling the production of
evidence, and their unjustifiable use, as in Hovey v. Elliott, 1897, 17 S.Ct. 841, 167 U.S. 409, 42
L.Ed. 215, for the mere purpose of punishing for contempt.

1948 Amendment

The amendment effective October 1949, substituted the reference to “Title 28, U.S.C., § 1783” in
subdivision (e) for the reference to “the Act of July 3, 1926, c. 762, § 1 (44 Stat. 835), U.S.C.,
Title 28, § 711.”

1970 Amendment

Rule 37 provides generally for sanctions against parties or persons unjustifiably resisting
discovery. Experience has brought to light a number of defects in the language of the rule as well
as instances in which it is not serving the purposes for which it was designed. See Rosenberg,
Sanctions to Effectuate Pretrial Discovery, 58 Col.L.Rev. 480 (1958). In addition, changes being
made in other discovery rules require conforming amendments to Rule 37.

Rule 37 sometimes refers to a “failure” to afford discovery and at other times to a “refusal” to do
so. Taking note of this dual terminology, courts have imported into “refusal” a requirement of
“wilfullness.” See Roth v. Paramount Pictures Corp., 8 F.R.D. 31 (W.D.Pa.1948); Campbell v.
Johnson, 101 F.Supp. 705, 707 (S.D.N.Y.1951). In Societe Internationale v. Rogers, 357 U.S.
197 (1958), the Supreme Court concluded that the rather random use of these two terms in Rule
37 showed no design to use them with consistently distinctive meanings, that “refused” in Rule
37(b)(2) meant simply a failure to comply, and that wilfullness was relevant only to the selection
of sanctions, if any, to be imposed. Nevertheless, after the decision in Societe, the court in
Hinson v. Michigan Mutual Liability Co., 275 F.2d 537 (5th Cir. 1960) once again ruled that
“refusal” required wilfullness. Substitution of “failure” for “refusal” throughout Rule 37 should
eliminate this confusion and bring the rule into harmony with the Societe Internationale decision.
See Rosenberg, supra, 58 Col.L.Rev. 480, 489-490 (1958).

Subdivision (a). Rule 37(a) provides relief to a party seeking discovery against one who, with or
without stated objections, fails to afford the discovery sought. It has always fully served this
function in relation to depositions, but the amendments being made to Rules 33 and 34 give Rule
37(a) added scope and importance. Under existing Rule 33, a party objecting to interrogatories
must make a motion for court hearing on his objections. The changes now made in Rules 33 and
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37(a) make it clear that the interrogating party must move to compel answers, and the motion is
provided for in Rule 37(a). Existing Rule 34, since it requires a court order prior to production of
documents or things or permission to enter on land, has no relation to Rule 37(a). Amendments
of Rules 34 and 37(a) create a procedure similar to that provided for Rule 33.

Subdivision (a)(1). This is a new provision making clear to which court a party may apply for an
order compelling discovery. Existing Rule 37(a) refers only to the court in which the deposition
is being taken; nevertheless, it has been held that the court where the action is pending has
“inherent power” to compel a party deponent to answer. Lincoln Laboratories, Inc. v. Savage
Laboratories, Inc., 27 F.R.D. 476 (D.Del.1961). In relation to Rule 33 interrogatories and Rule
34 requests for inspection, the court where the action is pending is the appropriate enforcing
tribunal. The new provision eliminates the need to resort to inherent power by spelling out the
respective roles of the court where the action is pending and the court where the deposition is
taken. In some instances, two courts are available to a party seeking to compel answers from a
party deponent. The party seeking discovery may choose the court to which he will apply, but the
court has power to remit the party to the other court as a more appropriate forum.

Subdivision (a)(2). This subdivision contains the substance of existing provisions of Rule 37(a)
authorizing motions to compel answers to questions put at depositions and to interrogatories.
New provisions authorize motions for orders compelling designation under Rules 30(b)(6) and
31(a) and compelling inspection in accordance with a request made under Rule 34. If the court
denies a motion, in whole or part, it may accompany the denial with issuance of a protective
order. Compare the converse provision in Rule 26(c).

Subdivision (a)(3). This new provision makes clear that an evasive or incomplete answer is to be
considered, for purposes of subdivision (a), a failure to answer. The courts have consistently held
that they have the power to compel adequate answers. E.g., Cone Mills Corp. v. Joseph Bancroft
& Sons Co., 33 F.R.D. 318 (D.Del.1963). This power is recognized and incorporated into the
rule.

Subdivision (a)(4). This subdivision amends the provisions for award of expenses, including
reasonable attorney’s fees, to the prevailing party or person when a motion is made for an order
compelling discovery. At present, an award of expenses is made only if the losing party or
person is found to have acted without substantial justification. The change requires that expenses
be awarded unless the conduct of the losing party or person is found to have been substantially
justified. The test of “substantial justification” remains, but the change in language is intended to
encourage judges to be more alert to abuses occurring in the discovery process.

On many occasions, to be sure, the dispute over discovery between the parties is genuine, though
ultimately resolved one way or the other by the court. In such cases, the losing party is
substantially justified in carrying the matter to court. But the rules should deter the abuse implicit
in carrying or forcing a discovery dispute to court when no genuine dispute exists. And the
potential or actual imposition of expenses is virtually the sole formal sanction in the rules to
deter a party from pressing to a court hearing frivolous requests for or objections to discovery.
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The present provision of Rule 37(a) that the court shall require payment if it finds that the
defeated party acted without “substantial justification” may appear adequate, but in fact it has
been little used. Only a handful of reported cases include an award of expenses, and the
Columbia Survey found that in only one instance out of about 50 motions decided under Rule
37(a) did the court award expenses. It appears that the courts do not utilize the most important
available sanction to deter abusive resort to the judiciary.

The proposed change provides in effect that expenses should ordinarily be awarded unless a
court finds that the losing party acted justifiably in carrying his point to court. At the same time,
a necessary flexibility is maintained, since the court retains the power to find that other
circumstances make an award of expenses unjust--as where the prevailing party also acted
unjustifiably. The amendment does not significantly narrow the discretion of the court, but rather
presses the court to address itself to abusive practices. The present provision that expenses may
be imposed upon either the party or his attorney or both is unchanged. But it is not contemplated
that expenses will be imposed upon the attorney merely because the party is indigent.

Subdivision (b). This subdivision deals with sanctions for failure to comply with a court order.
The present captions for subsections (1) and (2) entitled, “Contempt” and “Other Consequences,”
respectively, are confusing. One of the consequences listed in (2) is the arrest of the party,
representing the exercise of the contempt power. The contents of the subsections show that the
first authorizes the sanction of contempt (and no other) by the court in which the deposition is
taken, whereas the second subsection authorizes a variety of sanctions, including contempt,
which may be imposed by the court in which the action is pending. The captions of the
subsections are changed to reflect their contents.

The scope of Rule 37(b)(2) is broadened by extending it to include any order “to provide or
permit discovery,” including orders issued under Rules 37(a) and 35. Various rules authorize
orders for discovery--e.g., Rule 35(b)(1), Rule 26(c) as revised, Rule 37(d). See Rosenberg,
supra, 58 Col.L.Rev. 480, 484-486. Rule 37(b)(2) should provide comprehensively for
enforcement of all these orders. Cf. Societe Internationale v. Rogers, 357 U.S. 197, 207 (1958).
On the other hand, the reference to Rule 34 is deleted to conform to the changed procedure in
that rule.

A new subsection (E) provides that sanctions which have been available against a party for
failure to comply with an order under Rule 35(a) to submit to examination will now be available
against him for his failure to comply with a Rule 35(a) order to produce a third person for
examination, unless he shows that he is unable to produce the person. In this context, “unable”
means in effect “unable in good faith.” See Societe Internationale v. Rogers, 357 U.S. 197
(1958).

Subdivision (b)(2) is amplified to provide for payment of reasonable expenses caused by the
failure to obey the order. Although Rules 37(b)(2) and 37(d) have been silent as to award of
expenses, courts have nevertheless ordered them on occasion. E.g., United Sheeplined Clothing
Co. v. Arctic Fur Cap Corp., 165 F.Supp. 193 (S.D.N.Y.1958); Austin Theatre, Inc. v. Warner
Bros. Pictures, Inc., 22 F.R.D. 302 (S.D.N.Y.1958). The provision places the burden on the
disobedient party to avoid expenses by showing that his failure is justified or that special
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circumstances make an award of expenses unjust. Allocating the burden in this way conforms to
the changed provisions as to expenses in Rule 37(a), and is particularly appropriate when a court
order is disobeyed.

An added reference to directors of a party is similar to a change made in subdivision (d) and is
explained in the note to that subdivision. The added reference to persons designated by a party
under Rules 30(b)(6) or 31(a) to testify on behalf of the party carries out the new procedure in
those rules for taking a deposition of a corporation or other organization.

Subdivision (c). Rule 37(c) provides a sanction for the enforcement of Rule 36 dealing with
requests for admission. Rule 36 provides the mechanism whereby a party may obtain from
another party in appropriate instances either (1) an admission, or (2) a sworn and specific denial
or (3) a sworn statement “setting forth in detail the reasons why he cannot truthfully admit or
deny.” If the party obtains the second or third of these responses, in proper form, Rule 36 does
not provide for a pretrial hearing on whether the response is warranted by the evidence thus far
accumulated. Instead, Rule 37(c) is intended to provide posttrial relief in the form of a
requirement that the party improperly refusing the admission pay the expenses of the other side
in making the necessary proof at trial.

Rule 37(c), as now written, addresses itself in terms only to the sworn denial and is silent with
respect to the statement of reasons for an inability to admit or deny. There is no apparent basis
for this distinction, since the sanction provided in Rule 37(c) should deter all unjustified failures
to admit. This omission in the rule has caused confused and diverse treatment in the courts. One
court has held that if a party give inadequate reasons, he should be treated before trial as having
denied the request, so that Rule 37(c) may apply. Bertha Bldg. Corp. v. National Theatres Corp.,
15 F.R.D. 339 (E.D.N.Y.1954). Another has held that the party should be treated as having
admitted the request. Heng Hsin Co. v. Stern, Morgenthau & Co., 20 Fed.Rules Serv. 36a.52,
Case 1 (S.D.N.Y. Dec. 10, 1954). Still another has ordered a new response, without indicating
what the outcome should be if the new response were inadequate. United States Plywood Corp.
v. Hudson Lumber Co., 127 F.Supp. 489, 497-498 (S.D.N.Y.1954). See generally Finman, The
Request for Admissions in Federal Civil Procedure, 71 Yale L.J. 371, 426-430 (1962). The
amendment eliminates this defect in Rule 37(c) by bringing within its scope all failures to admit.

Additional provisions in Rule 37(c) protect a party from having to pay expenses if the request for
admission was held objectionable under Rule 36(a) or if the party failing to admit had reasonable
ground to believe that he might prevail on the matter. The latter provision emphasizes that the
true test under Rule 37(c) is not whether a party prevailed at trial but whether he acted
reasonably in believing that he might prevail.

Subdivision (d). The scope of subdivision (d) is broadened to include responses to requests for
inspection under Rule 34, thereby conforming to the new procedures of Rule 34.

Two related changes are made in subdivision (d): the permissible sanctions are broadened to
include such orders “as are just”; and the requirement that the failure to appear or respond be
“wilful” is eliminated. Although Rule 37(d) in terms provides for only three sanctions, all rather
severe, the courts have interpreted it as permitting softer sanctions than those which it sets forth.
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E.g., Gill v. Stolow, 240 F.2d 669 (2d Cir.1957); Saltzman v. Birrell, 156 F.Supp. 538
(S.D.N.Y.1957); 2A Barron & Holtzoff, Federal Practice and Procedure 554-557 (Wright ed.

1961). The rule is changed to provide the greater flexibility as to sanctions which the cases show
is needed.

The resulting flexibility as to sanctions eliminates any need to retain the requirement that the
failure to appear or respond be “wilful.” The concept of “wilful failure” is at best subtle and
difficult, and the cases do not supply a bright line. Many courts have imposed sanctions without
referring to wilfullness. E.g., Milewski v. Schneider Transportation Co., 238 F.2d 397 (6th
Cir.1956); Dictograph Products, Inc. v. Kentworth Corp., 7 F.R.D. 543 (W.D.Ky.1947). In
addition, in view of the possibility of light sanctions, even a negligent failure should come within
Rule 37(d). If default is caused by counsel’s ignorance of Federal practice, cf. Dunn v. Pa. R.R.,
96 F.Supp. 597 (N.D.Ohio 1951), or by his preoccupation with another aspect of the case, cf.
Maurer-Neuer, Inc. v. United Packinghouse Workers, 26 F.R.D. 139 (D.Kans.1960), dismissal of
the action and default judgment are not justified, but the imposition of expenses and fees may
well be. “Wilfullness” continues to play a role, along with various other factors, in the choice of
sanctions. Thus, the scheme conforms to Rule 37(b) as construed by the Supreme Court in
Societe Internationale v. Rogers, 357 U.S. 197, 208 (1958).

A provision is added to make clear that a party may not properly remain completely silent even
when he regards a notice to take his deposition or a set of interrogatories or requests to inspect as
improper and objectionable. If he desires not to appear or not to respond, he must apply for a
protective order. The cases are divided on whether a protective order must be sought. Compare
Collins v. Wayland, 139 F.2d 677 (9th Cir. 1944), cert. den. 322 U.S. 744; Bourgeois v. El Paso
Natural Gas Co., 20 F.R.D. 358 (S.D.N.Y.1957); Loosley v. Stone, 15 F.R.D. 373 (S.D.I11.1954),
with Scarlatos v. Kulukundis, 21 F.R.D. 185 (S.D.N.Y.1957); Ross v. True Temper Corp., 11
F.R.D. 307 (N.D.Ohio 1951). Compare also Rosenberg, supra, 58 Col.L.Rev. 480, 496 (1958)
with 2A Barron & Holtzoff, Federal Practice and Procedure 530-531 (Wright ed. 1961). The
party from whom discovery is sought is afforded, through Rule 26(c), a fair and effective
procedure whereby he can challenge the request made. At the same time, the total
noncompliance with which Rule 37(d) is concerned may impose severe inconvenience or
hardship on the discovering party and substantially delay the discovery process. Cf. 2B Barron &
Holtzoff, Federal Practice and Procedure 306-307 (Wright ed. 1961) (response to a subpoena).

The failure of an officer or managing agent of a party to make discovery as required by present
Rule 37(d) is treated as the failure of the party. The rule as revised provides similar treatment for
a director of a party. There is slight warrant for the present distinction between officers and
managing agents on the one hand and directors on the other. Although the legal power over a
director to compel his making discovery may not be as great as over officers or managing agents,
Campbell v. General Motors Corp., 13 F.R.D. 331 (S.D.N.Y.1952), the practical differences are
negligible. That a director’s interests are normally aligned with those of his corporation is shown
by the provisions of old Rule 26(d)(2), transferred to 32(a)(2) (deposition of director of party
may be used at trial by an adverse party for any purpose) and of Rule 43(b) (director of party
may be treated at trial as a hostile witness on direct examination by any adverse party).
Moreover, in those rare instances when a corporation is unable through good faith efforts to
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compel a director to make discovery, it is unlikely that the court will impose sanctions. Cf.
Societe Internationale v. Rogers, 357 U.S. 197 (1958).

Subdivision (€). The change in the caption conforms to the language of 28 U.S.C. § 1783, as
amended in 1964.

Subdivision (f). Until recently, costs of a civil action could be awarded against the United States
only when expressly provided by Act of Congress, and such provision was rarely made. See
H.R.Rep.No. 1535, 89th Cong., 2d Sess., 2-3 (1966). To avoid any conflict with this doctrine,
Rule 37(f) has provided that expenses and attorney’s fees may not be imposed upon the United
States under Rule 37. See 2A Barron & Holtzoff, Federal Practice and Procedure 857 (Wright ed.
1961).

A major change in the law was made in 1966, 80 Stat. 308, 28 U.S.C. § 2412 (1966), whereby a
judgment for costs may ordinarily be awarded to the prevailing party in any civil action brought
by or against the United States. Costs are not to include the fees and expenses of attorneys. In
light of this legislative development, Rule 37(f) is amended to permit the award of expenses and
fees against the United States under Rule 37, but only to the extent permitted by statute. The
amendment brings Rule 37(f) into line with present and future statutory provisions.

1980 Amendment

Subdivision (b)(2). New Rule 26(f) provides that if a discovery conference is held, at its close the
court shall enter an order respecting the subsequent conduct of discovery. The amendment
provides that the sanctions available for violation of other court orders respecting discovery are
available for violation of the discovery conference order.

Subdivision (€). Subdivision (e) is stricken. Title 28, U.S.C. § 1783 no longer refers to sanctions.
The subdivision otherwise duplicates Rule 45(e)(2).

Subdivision (g). New Rule 26(f) imposes a duty on parties to participate in good faith in the
framing of a discovery plan by agreement upon the request of any party. This subdivision
authorizes the court to award to parties who participate in good faith in an attempt to frame a
discovery plan the expenses incurred in the attempt if any party or his attorney fails to participate
in good faith and thereby causes additional expense.

Failure of United States to Participate in Good Faith in Discovery. Rule 37 authorizes the court
to direct that parties or attorneys who fail to participate in good faith in the discovery process pay
the expenses, including attorneys’ fees, incurred by other parties as a result of that failure. Since
attorneys’ fees cannot ordinarily be awarded against the United States (28 U.S.C. § 2412), there
is often no practical remedy for the misconduct of its officers and attorneys. However, in the case
of a government attorney who fails to participate in good faith in discovery, nothing prevents a
court in an appropriate case from giving written notification of that fact to the Attorney General
of the United States and other appropriate heads of offices or agencies thereof.
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1987 Amendment

The amendments are technical. No substantive change is intended.
1993 Amendments

Subdivision (a). This subdivision is revised to reflect the revision of Rule 26(a), requiring
disclosure of matters without a discovery request.

Pursuant to new subdivision (a)(2)(A), a party dissatisfied with the disclosure made by an
opposing party may under this rule move for an order to compel disclosure. In providing for such
a motion, the revised rule parallels the provisions of the former rule dealing with failures to
answer particular interrogatories. Such a motion may be needed when the information to be
disclosed might be helpful to the party seeking the disclosure but not to the party required to
make the disclosure. If the party required to make the disclosure would need the material to
support its own contentions, the more effective enforcement of the disclosure requirement will be
to exclude the evidence not disclosed, as provided in subdivision (c)(1) of this revised rule.

Language is included in the new paragraph and added to the subparagraph (B) that requires
litigants to seek to resolve discovery disputes by informal means before filing a motion with the
court. This requirement is based on successful experience with similar local rules of court
promulgated pursuant to Rule 83.

The last sentence of paragraph (2) is moved into paragraph (4).

Under revised paragraph (3), evasive or incomplete disclosures and responses to interrogatories
and production requests are treated as failures to disclose or respond. Interrogatories and requests
for production should not be read or interpreted in an artificially restrictive or hypertechnical
manner to avoid disclosure of information fairly covered by the discovery request, and to do so is
subject to appropriate sanctions under subdivision (a).

Revised paragraph (4) is divided into three subparagraphs for ease of reference, and in each the
phrase “after opportunity for hearing” is changed to “after affording an opportunity to be heard”
to make clear that the court can consider such questions on written submissions as well as on oral
hearings.

Subparagraph (A) is revised to cover the situation where information that should have been
produced without a motion to compel is produced after the motion is filed but before it is brought
on for hearing. The rule also is revised to provide that a party should not be awarded its expenses
for filing a motion that could have been avoided by conferring with opposing counsel.

Subparagraph (C) is revised to include the provision that formerly was contained in subdivision

(a)(2) and to include the same requirement of an opportunity to be heard that is specified in
subparagraphs (A) and (B).
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Subdivision (c). The revision provides a self-executing sanction for failure to make a disclosure
required by Rule 26(a), without need for a motion under subdivision (a)(2)(A).

Paragraph (1) prevents a party from using as evidence any witnesses or information that, without
substantial justification, has not been disclosed as required by Rules 26(a) and 26(e)(1). This
automatic sanction provides a strong inducement for disclosure of material that the disclosing
party would expect to use as evidence, whether at a trial, at a hearing, or on a motion, such as
one under Rule 56. As disclosure of evidence offered solely for impeachment purposes is not
required under those rules, this preclusion sanction likewise does not apply to that evidence.

Limiting the automatic sanction to violations “without substantial justification,” coupled with the
exception for violations that are “harmless,” is needed to avoid unduly harsh penalties in a
variety of situations: e.g., the inadvertent omission from a Rule 26(a)(1)(A) disclosure of the
name of a potential witness known to all parties; the failure to list as a trial witness a person so
listed by another party; or the lack of knowledge of a pro se litigant of the requirement to make
disclosures. In the latter situation, however, exclusion would be proper if the requirement for
disclosure had been called to the litigant’s attention by either the court or another party.

Preclusion of evidence is not an effective incentive to compel disclosure of information that,
being supportive of the position of the opposing party, might advantageously be concealed by the
disclosing party. However, the rule provides the court with a wide range of other sanctions--such
as declaring specified facts to be established, preventing contradictory evidence, or, like
spoliation of evidence, allowing the jury to be informed of the fact of nondisclosure--that, though
not self-executing, can be imposed when found to be warranted after a hearing. The failure to
identify a witness or document in a disclosure statement would be admissible under the Federal
Rules of Evidence under the same principles that allow a party’s interrogatory answers to be
offered against it.

Subdivision (d). This subdivision is revised to require that, where a party fails to file any
response to interrogatories or a Rule 34 request, the discovering party should informally seek to
obtain such responses before filing a motion for sanctions.

The last sentence of this subdivision is revised to clarify that it is the pendency of a motion for
protective order that may be urged as an excuse for a violation of subdivision (d). If a party’s
motion has been denied, the party cannot argue that its subsequent failure to comply would be
justified. In this connection, it should be noted that the filing of a motion under Rule 26(c) is not
self-executing--the relief authorized under that rule depends on obtaining the court’s order to that
effect.

Subdivision (g). This subdivision is modified to conform to the revision of Rule 26(f).

2000 Amendment

Subdivision (c)(1). When this subdivision was added in 1993 to direct exclusion of materials not
disclosed as required, the duty to supplement discovery responses pursuant to Rule 26(e)(2) was
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omitted. In the face of this omission, courts may rely on inherent power to sanction for failure to
supplement as required by Rule 26(e)(2), see 8 Federal Practice & Procedure § 2050 at 607-09,
but that is an uncertain and unregulated ground for imposing sanctions. There is no obvious
occasion for a Rule 37(a) motion in connection with failure to supplement, and ordinarily only
Rule 37(c)(1) exists as rule-based authority for sanctions if this supplementation obligation is
violated.

The amendment explicitly adds failure to comply with Rule 26(e)(2) as a ground for sanctions
under Rule 37(c)(1), including exclusion of withheld materials. The rule provides that this
sanction power only applies when the failure to supplement was “without substantial
justification.” Even if the failure was not substantially justified, a party should be allowed to use
the material that was not disclosed if the lack of earlier notice was harmless.

“Shall” is replaced by “is” under the program to conform amended rules to current style
conventions when there is no ambiguity.

GAP Report

The Advisory Committee recommends that the published amendment proposal be modified to
state that the exclusion sanction can apply to failure “to amend a prior response to discovery as
required by Rule 26(e)(2).” In addition, one minor phrasing change is recommended for the
Committee Note.

2006 Amendment

Subdivision (f). Subdivision (f) is new. It focuses on a distinctive feature of computer operations,
the routine alteration and deletion of information that attends ordinary use. Many steps essential
to computer operation may alter or destroy information, for reasons that have nothing to do with
how that information might relate to litigation. As a result, the ordinary operation of computer
systems creates a risk that a party may lose potentially discoverable information without culpable
conduct on its part. Under Rule 37(f), absent exceptional circumstances, sanctions cannot be
imposed for loss of electronically stored information resulting from the routine, good-faith
operation of an electronic information system.

Rule 37(f) applies only to information lost due to the “routine operation of an electronic
information system” -- the ways in which such systems are generally designed, programmed, and
implemented to meet the party’s technical and business needs. The “routine operation” of
computer systems includes the alteration and overwriting of information, often without the
operator’s specific direction or awareness, a feature with no direct counterpart in hard-copy
documents. Such features are essential to the operation of electronic information systems.

Rule 37(f) applies to information lost due to the routine operation of an information system only
if the operation was in good faith. Good faith in the routine operation of an information system
may involve a party’s intervention to modify or suspend certain features of that routine operation
to prevent the loss of information, if that information is subject to a preservation obligation. A
preservation obligation may arise from many sources, including common law, statutes,
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regulations, or a court order in the case. The good faith requirement of Rule 37(f) means that a
party is not permitted to exploit the routine operation of an information system to thwart
discovery obligations by allowing that operation to continue in order to destroy specific stored
information that it is required to preserve. When a party is under a duty to preserve information
because of pending or reasonably anticipated litigation, intervention in the routine operation of
an information system is one aspect of what is often called a “litigation hold.” Among the factors
that bear on a party’s good faith in the routine operation of an information system are the steps
the party took to comply with a court order in the case or party agreement requiring preservation
of specific electronically stored information.

Whether good faith would call for steps to prevent the loss of information on sources that the
party believes are not reasonably accessible under Rule 26(b)(2) depends on the circumstances of
each case. One factor is whether the party reasonably believes that the information on such
sources is likely to be discoverable and not available from reasonably accessible sources.

The protection provided by Rule 37(f) applies only to sanctions “under these rules.” It does not
affect other sources of authority to impose sanctions or rules of professional responsibility.

This rule restricts the imposition of “sanctions.” It does not prevent a court from making the
kinds of adjustments frequently used in managing discovery if a party is unable to provide
relevant responsive information. For example, a court could order the responding party to
produce an additional witness for deposition, respond to additional interrogatories, or make
similar attempts to provide substitutes or alternatives for some or all of the lost information.

2007 Amendment

The language of Rule 37 has been amended as part of the general restyling of the Civil Rules to
make them more easily understood and to make style and terminology consistent throughout the
rules. These changes are intended to be stylistic only.

2013 Amendment

Rule 37(b) is amended to conform to amendments made to Rule 45, particularly the addition of
Rule 45(f) providing for transfer of a subpoena-related motion to the court where the action is
pending. A second sentence is added to Rule 37(b)(1) to deal with contempt of orders entered
after such a transfer. The Rule 45(f) transfer provision is explained in the Committee Note to
Rule 45.

Changes Made After Publication and Comment

As described in the Report, the published preliminary draft was modified in several ways after
the public comment period. The words “before trial” were restored to the notice provision that
was moved to new Rule 45(a)(4). The place of compliance in new Rule 45(c)(2)(A) was changed
to a place “within 100 miles of where the person resides, is employed, or regularly conducts
business.” In new Rule 45(f), the party consent feature was removed, meaning consent of the
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person subject to the subpoena is sufficient to permit transfer to the issuing court. In addition,
style changes were made after consultation with the Standing Committee’s Style Consultant. In

the Committee Note, clarifications were made in response to points raised during the public
comment period.




Rule 121. Local Rules — Statewide Practice Standards
Section 1-22
COSTS AND ATTORNEY FEES
COMMITTEE COMMENT

1. COSTS. This Standard establishes a uniform, optimum time within which to claim costs. The
15 day requirement encourages prompt filings so that disputes on costs can be determined with
other post-trial motions. This Standard also requires itemization and totaling of cost items and
reminds practitioners of the means of determining disputes on costs. C.R.S. 13-16-122 (1981)
sets forth those items generally awardable as costs.

2. ATTORNEY FEES. Subject to certain exceptions, this Standard establishes a uniform
procedure for resolving attorney fee disputes in matters where the request for attorney fees is
made at the conclusion of an action or where attorney fees are awarded to the prevailing party
(see “Scope™). Unless otherwise ordered by the court, attorney fees under C.R.S. 14-10-119
should be heard at the time of the hearing on the motion or proceeding for which they are

requested.




Page 1

Proposal 2 - FBS 01-14-2014 — Offered by Chair to begin discussions.

All new language in CAPS, stricken language shown. This draft is not in Word’s
Track Changes.

C.R.C.P. 120 (2014)

Rule 120. Orders-Autherizing-Sales Under Poewers ORDER AUTHORIZING
FORECLOSURE SALE UNDER POWER IN A DEED OF TRUST TO THE

PUBLIC TRUSTEE.

(a) MOTION FOR ORDER AUTHORIZING SALE. Whenever WHEN an
order of court is desired authorizing a FORECLOSURE sale under a power of
sale contained in annstrament A DEED OF TRUST TO A PUBLIC TRUS-
TEE, any interested person ersemeene-on-such-persen's-behalf may file a veri-
fied motion in a district court seeking such order. THE MOTION SHALL BE
CAPTIONED: “VERIFIED MOTION FOR ORDER AUTHORIZING A
FORECLOSURE SALE UNDER C.R.C.P. 120.”

(1) Contents of Motion. and-Setting-fer Hearing. The motion shall be-ae-
companted-by INCLUDE a copy of the instrument DEED OF TRUST con-
taining the power of sale, shall describe the property to be sold, and shall
specify the default er-otherfaets claimed by the moving party to justify #-
voeation-of the pewer-of sale. THE MOTION SHALL INCLUDE ALL
CONTACT INFORMATION FOR THE MOVING PARTY CON-
SISTENT WITH THE REQUIREMENTS FOR A PLEADING FILED
UNDER THE COLORADO RULES OF CIVIL PROCEDURE.

(A) When the property to be sold is personal property, the motion shall
state the names and last known addresses, as shown by the records of the
moving party, of all persons known or believed by the moving party to
have an interest in such property which may be materially affected by
such sale.

(B) When the property to be sold is real property and the power of sale
is contained in a deed of trust to a public trustee, the motion shall state
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the name and last known address, as shown by the REAL PROPERTY
RECORDS OF THE CLERK AND RECORDER AND THE records of
the moving party, of (i) the grantor of suek THE deed of trust, ef (ii) the
current record owner of the property to be sold, and-ef (iii) any person
known or believed by the moving party to be personally liable upen-the-
indebtedness FOR THE DEBT secured by the deed of trust, as-wel-as
AND (iv) the-names-and-addresses-of those persons who appear to have
acquired-areeord AN interest in such real property THAT IS EVI-
DENCED BY A DOCUMENT RECORDED AFTER ;-subseguentto
the recording of suek THE deed of trust and BEFORE the recording of
the notice of electlon and demand for sale %et—he%—bydeed—meftgage—

e R ReT : -OR IS
OTHERWISE SUBORDINATE TO THE LIEN OF THE DEED OF
TRUST.

© In givingnetieeto DESCRIBING AND GIVING NOTICE TO
persons who appea—te have aequired a record interest in real property,
the address of each such person shall be the address which is given in the
recorded instrument evidencing such person's interest. -exeept-thatif IF
such recorded instrument does not give an address or if only the county
and state are given as the address of such person, no address need be
stated for such person in the motion. NOTWITHSTANDING OTHER
PROVISIONS OF THIS RULE, IF THE PERSON WITH A RECORD
INTEREST IN REAL PROPERTY IS AN ENTITY WITH A REGIS-
TERED AGENT IDENTIFIED IN THE BUSINESS RECORDS OF
THE COLORADO SECRETARY OF STATE, THE MOTION SHALL
IDENTIFY THE REGISTERED AGENT, SUCH AGENT’S REGIS-
TERED ADDRESS ACCORDING TO THE RECORDS, AND THE
ADDRESS OF THE ENTITY AS SHOWN IN THE RECORDED
DOCUMENTS.

(2) SETTING FOR HEARING. The clerk shall, UPON RECEIPT OF THE
MOTION, fix a DATE, TIME AND PLACE FOR A HEARIN G ON THE
MOTION. THE DATE SHALL BE time not less than 21 nor more than 35

days after the filing of the motion. and-a-placefor-the-hearing-ofsuch-mo-
ton-

(b) NOTICE OF HEARING AND SERVICE;-Contents;Serviee. The
moving party shall issue a notice STATING:




the DATE, time and place set for the A hearing BEFORE THE COURT;

(2) A DESCRIPTION OF THE DEED OF TRUST CONTAINING THE
POWER OF SALE, THE PROPERTY SOUGHT TO BE SOLD AT
FORECLOSURE, AND THE FACTS SUPPORTING THE CLAIM OF A
DEFAULT,; and-

(3) shall-referte the right OF ANY INTERESTED PERSON to file and serve
respenses A RESPONSE as provided in section (c), including a reference to
the last day for filing such respenses RESPONSE and the addresses at
which such respenses RESPONSE must be filed and served;

(4) —Fhe notice-shall-eontain the following advisement: "If this case is not filed
in the county where your property is located, you have the right to ask the
court to move the case to that county. Your request may be made as a part
of your response or any paper you file with the court at least 7 days before
DATE OF the hearing."; AND

(5) Fhenotice-shall-contain the return address of the moving party. IF THE
MOVING PARTY IS A QUALIFIED HOLDER AS DEFINED BY
STATUTE, THE NOTICE SHALL SET FORTH IN ADDITION THE
NAME AND ADDRESS OF THE PERSON ENTITLED TO ENFORCE
PAYMENT OF THE EVIDENCE OF DEBT, THE NAME AND AD-
DRESS OF THE OWNER OF THE EVIDENCE OF DEBT IF THAT IS A
DIFFERENT PERSON OR ENTITY, AND, IF SEPARATE, THE NAME
AND ADDRESS OF ANY AUTHORIZED SERVICER FOR THE LOAN
EVIDENCED BY THE EVIDENCE OF DEBT.

(6) Such notice shall be served by the moving party not less than 14 days pri-
or to the date set for the hearing, by: (+ A) mailing a true copy thereof to
each person named in the motion (other than persons for whom no address
is stated) at the address or addresses stated in the motion; (2 B) and-by filing
a copy with the clerk and by delivering a second copy to the clerk for post-
ing by the clerk IN THE COURTHOUSE,; and (3 C) if THE PROPERTY
TO BE SOLD IS a residential property as defined by statute, by posting a
true copy OF THE NOTICE in a conspicuous place on the subjeet property
as required by statute. Stek PROOF OF mailing and delivery OF SUCH
NOTICE to the clerk for posting IN THE COURTHOUSE, and preperty
PROOF OF posting OF THE NOTICE ON THE RESIDENTIAL PROP-
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ERTY, shall be evidenced by the certificate of the moving party or moving
party's agent. For the purpose of this section, posting BY THE CLERK may
be electronic on the court's public website so long as the electronic address
for the posting is displayed conspicuously at the courthouse.

(¢) RESPONSE STATING OBJECTION TO MOTION FOR ORDER
AUTHORIZING SALE; Filing and Service. Any interested person who disputes,
on grounds within the scope of the hearing provided for in section (d), the moving
party's entitlement to an order authorizing sale may file and serve a response to the
motion. THE RESPONSE MUST BE verified by the oath of sueh-persen SUCH
RESPONDENT, setting-forth MUST DESCRIBE THE FACTS THE RESPOND-
ENT RELIES UPON IN OBJECTING TO THE ISSUANCE OF AN ORDER AU-
THORIZING SALE, the-facts-upon-which-herelies and-attaching AND MUST IN-
CLUDE copies of all documents which support kis THE RESPONDENT’S position.
The response shall be filed and served not less than 7 days prior to the date set for the
hearing, said interval including intermediate Saturdays, Sundays, and legal holidays,
C.R.C.P. 6(a) notwithstanding, unless the last day of the period so computed is a Sat-
urday, a Sunday or a legal holiday, in which event the period runs until the end of the
next succeeding day which is not a Saturday, Sunday or a legal holiday. THE RE-
SPONSE SHALL CONTAIN CONTACT INFORMATION FOR THE RESPOND-
ENT INCLUDING MAILING ADDRESS, TELEPHONE NUMBER, AND, IF
AVAILABLE, A FAX NUMBER AND E-MAIL ADDRESS. Service of THE re-
sponse upon the moving party shall be made in accordance with C.R.C.P. 5(b).

(1) C.R.C.P. 6(e) shall not apply to computation of time periods under this
section (c).
(2) IF A RESPONSE IS FILED UNDER THIS SECTION (C), THE

COURT MAY, ON OR BEFORE THE TIME AND PLACE SET FOR HEARING,
CONTINUE THE DATE FOR THE HEARING ON ITS OWN MOTION TO A
LATER DATE. IF THE COURT RESCHEDULES THE HEARING DATE PRIOR-
FO FHEDATE SET IN THE ORIGINAL NOTICE, THE CLERK SHALL GIVE
NOTICE OF THE NEW HEARING DATE, BY TELEPHONE AND BY E-MAIL
OR FEEEFAX, NO LATER THAN 48 HOURS PRIOR TO THE ORIGINAL
HEARING DATE, TO COUNSEL FOR THE MOVING PARTY AND THE RE-
SPONDENT AND TO ANY UNREPRESENTED PARTY WHO HAS APPEARED
IN THE MATTER.

(d) Hearing; Scope of Issues; Order; Effect. At the time and place set for the
hearing or to which the hearing may have been continued, the court shall examine the

motion and ANY RESPONSE. therespenses;ifany.
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(1) The scope of inquiry at such hearing shall not extend beyond (A) the exist-
ence of a default er-other-etreumstanees authorizing EXERCISE OF A POWER OF
SALE under the terms of the instrement DEED OF TRUST described in the motion,
exereise-of a-power-ofsale-contained-therein; (B) CONSIDERATION BY THE
COURT OF and-such-other issues required by the Serviee-Member Servicemembers
Civil Relief Act of 2003 (SERAY, 50 U.S.C. § 520, as amended, (C) WHETHER
THE MOVING PARTY IS THE REAL PARTY IN INTEREST, AND (D)
WHETHER THE STATUS OF ANY LOAN MODIFICATION AGREEMENT
BARS A FORECLOSURE SALE AS A MATTER OF LAW. The court shall deter-
mine whether there is a reasonable probability that suek A default JUSTIFYING
EXERCISE OF THE POWER OF SALE has occurred, and whether an order author-
izing sale is otherwise proper under said Service-Member The Servicemembers Civil
Relief Act OF 2003, WHETHER THE MOVING PARTY IS THE REAL PARTY IN
INTEREST, and, IF EACH OF THOSE MATTERS IS DETERMINED IN FAVOR
OF THE MOVING PARTY, WHETHER EVIDENCE PRESENTED IN SUPPORT
OF DEFENSES RAISED BY THE RESPONDENT AND WITHIN THE SCOPE OF
THIS RULE PREVENT THE COURT FROM FINDING THAT THERE IS A
REASONABLE PROBABLILTY THAT THE MOVING PARTY IS ENTITLED
TO AN ORDER AUTHORIZING SALE. THE COURT shall summarily grant or
deny the motion in accordance with such determination.

(2) UNLESS SPECIFICALLY NOTED IN THIS RULE, THE RULES OF CIV-
IL PROCEDURE DO NOT APPLY TO PROCEEDINGS UNDER THIS RULE.

(3) Neitherthe-grantingnor-the-denial-ofa-metion AN ORDER AUTHORIZING
SALE under this Rule shall NOT constitute an appealable order or judgment. The

granting of any such motion shall be without prejudice to the right of any person ag-
grieved to seek injunctive or other relief in any court of competent jurisdiction, and
the denial of any such motion shall be without prejudice to any right or remedy of the
moving party.

(4) The court shall not require the appointment of an attorney to represent any in-
terested person as a condition of granting such motion, unless it appears from the mo-
tion or other papers filed with the court that there is a reasonable probability that the
interested person is in the military service.

(e) Hearing Dispensed with if no Response Filed. If no response has been filed
within the time permitted by section (c), the court shall examine the motion and, if
satisfied that venue is proper and the moving party is entitled to an order authorizing
sale upon the facts stated therein, the court shall dispense with the hearing and forth-
with enter an order authorizing sale.
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(f) Venue. For the purposes of this section, a consumer obligation is any obliga-
tion (i) as to which the obligor is a natural person, and (ii) is incurred primarily for a
personal, family, or household purpose. Any proceeding under this Rule involving a
consumer obligation shall be brought in and heard in the county in which such con-
sumer signed the obligation or in which the property or a substantial part thereof is
located. Any proceeding under this Rule which does not involve a consumer obliga-
tion or an instrument securing a consumer obligation may be brought and heard in
any county. However, in any proceeding under this Rule, if a response is filed, and if
in the response or in any other writing filed with the court, the responding party re-
quests a change of venue to the county in which the encumbered property or a sub-
stantial part thereof is situated, the court shall order transfer of the proceeding to such
county.

(g) Return of Sale. The court shall require a return of such sale to be made to the
court, and if it appears therefrom that such sale was conducted in conformity with the
order authorizing the sale, the court shall thereupon enter an order approving the sale.
THIS ORDER SHALL NOT HAVE PRECLUSIVE EFFECT ON THE PARTIES IN
ANY ACTION FOR A DEFICIENCY JUDGMENT OR IN AN ACTION CHAL-
LENGING THE RIGHT OF THE MOVING PARTY TO FORECLOSE ON THE
PROPERTY OR TO SET ASIDE THE FORECLSURE SALE.

(h)Docket Fee. A docket fee in the amount specified by law shall be paid by the
person filing such motion. Unless the court shall otherwise order, any person filing a
response to the motion shall pay, at the time of the filing of such response, a docket
fee in the amount specified by law for a defendant or respondent in a civil action un-
der section 13-32-101 (1) (d), C.R.S.
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